Court of

FORM OF ORDER SHEET

Appeal No. 1389 /2023

Date of order u(—)rder orot_herp_rogeedmgs with s;ignature of judpe

proceedings '

22/06/2023 The appeal of Mr. Séhct Badshah resubmitied woday |
by Mr. Kabir Ulah Khattak Advocate. 1t iy fixed for !
preliminary hecaring before Single Bench at Peshawar on |

. : By the order of Chairman .

.-’.
REGISTRAR



_ The appeal of Mr. Sehat Badshah Ex-PST,GPS Faiz Ali Airgal Districy Molamare
“today i€ on 05.06.2023 is incomplete on the following score which:is ret

, mp’*” 0t ior completion and resubmission within 15 days.<. .

1- Annexures of the appeal dre tnattested, *

legible/better one.

arrayed a necessary party.

4+ in the heading of appea. there are only 3 rupondonls but List of respondants

{7
4

are given onnage no.8 the number ofrespondent% are four, the samc be recti
5- -In each and every document the name of the appellant be hightightesd.

N-O-._____«lééé:__/ ST
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SERVICE TRIBUNAL
KHYBER PAKHTURIE £,
% : O PESHAWA,
“Mr.Kabir Ullah Khattak Adv. ’
,_}ﬁgh Court Peshawar.
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2= Annexures-A, B, E, F and K of the appent are iingible which mav be roplae o b

3- The authority to whom the mpartmenlai appeal was ma di—:/pref’err(f:d h:‘vs ot
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C BEFORE THE KHYBER PAKH' FUNKHWA SERV] CE TRIBUNAL,

PESHAWAR. |
Appeal No._| 3 ?f% of2023 1 ﬁ

Schat Badshah Ex-PST S/o Amir Husro Rio GPS
Faiz Ali ergap DlStl‘lCt Mohmand -

......... Appellant
VEBSUS :
. 1. D1 rector Education New Merge Area KPK Peshawar.

- 2. District Education Officer. Gha}anal Dlstrlct
~~ Mohmand. :
3. Dlstnct Account Officer Dlstnct Mohmand

........ Respondents
‘ INDEX :

S.No | Description of documents | Annexure | Pages

1. Memo of Appeal G 1~b

2.. Addresses of the partles {0

; 3. Affidavit 11 2

4 Application for condonanon of IR

delay B q -\&

5. Copy of appointment order A -

6. Copy of order . - B L L o\

7. Copy of Judgment | {1 C LR-S |

8. {Copy of reinstatement order - i D e 2\

9. Copy of order 1 E -2

10. Copy of Judgment dated { F Loy =

18 28/112018 . | b niAd
11. | Copy of the Judgment of the| 1 G ‘J\m |
* |'Writ Petition No. 2498/2012| S
dated 22/01/2019 I S &

12. Copy of Judgment dated| | H ﬁ};k-"‘ji,

, 28.01.2022 - i o

13. | Copy of impugned order . {1 74 <L

14. | Copy of Departmental Appeal | | J = |~xaf

15. | Copy of Judgments i K g

1 16. Copy of Judgment of Supreme L . ¢
" Court ~ \ l N I R
18. | Wakalat Nama NP WL o
,Through, | - ?h/ =
ha

‘ | - Kabi€¥l ttak -
N | Roee?a E’h an

| Advocates, ngfl dourt Peshawar

{
!




e BEFORE THE KHY BER PAKHTUNKHWA SERVICE
‘ TRIBUNAL PESHAWAR '

¢ o AppealNo ;gﬂ of7023

'Sehat Badshah Ex-PST Slo Amrr Husro R/o GPS
Faiz Ali Mirgat Rahman Wali District Mohmand

PP Appellant

VERSUS A

L Drrector Elementary and Secondary Educatlon KPK

: Peshawar o
- 2. Drstnct Educatlon thcer at Ghalana1 Dlstrrct

Mohmand. ‘
3 District Account Ofﬁcer Drstnct Mohmand

Respondents

APPEAL UNDER SECTION 4 or THE KPK
SERVICE TRIBUNAL ACT, 1974, AGAINST
'THE IMPUGNED ORDER DATED 04.10.2022 .

- WHEREBY THE _ SERVICE OF THE
APPELLANT HAS BEEN. WITHRAWN
'AGAINST WHICH THE APPELLANT FILED
'DEPARTMENTAL APPEAL ON 03.11.2022
WHICH HAS NOT BEEN DECIDED WITIN

THE STATUTORY PERI()D -

Prayer. |

: On acceptance of the mstant service appeal' |
- the 1mpugned order dated 04. 10 2022 may kindly -
- be: set asrde and the appellant may " kindly be
| rernstate on his service’ OR pensronary benefits
may kmdly be granted m favor of the appella.nt'
alongwuh all back benefits.




Respectful]y Sheweth

. 1
—— ! -
" -

FACTS ;”}1"' R ST

- .on 06/03/2003 as community | ~ase school teacher

2)

3).

- appellant

The appellant respectfully suanntS _asgnnder: )

. That the appellant was appomte 4 as PST (BPS-07)

after recommendauon of Selecnon Comnnttee and -

- also fulﬁllment the reqmred clntena for the said
post. (Copy of app_omtment order is attached as
' Annexnre-A).. |

,'That after appomtment the appellant performed his
.'duty with full . devotlon and ?ard work and no

_ complamt whatsoever has been made agamst the

That the appellant performed his ofﬁcral duty till

o .'31/12/2010 with respondent Department and after

| ', that due to closer of commumt}; school the service

1
‘of the’ appellant has been d1$pensed vide the

. order is attached as Annexure-B):

e

.
rmpugned notlﬁcanon dated 13{ 12/2010 (Copy of

i

¥

B

‘That the appellant subrmtted fert Petition No.

2498/2012 for remstatement and regulanzatlon of

his serv1ce which has been accepted'on 15.06.2016.

* (Copy of Judgment is attached as Annexure-C).

v N e ey vt



5)‘

6
~ post and has been regularized on 30.04.2018 and

7

.~g~ ‘

That non-rmplementatron of Judgment passed in

Wit Petrtron No 2498/2012 ‘the appellant filed
COC No. 330- P/2016 on response. of which the

' 'appellant has been remstated on 19/04/2017 by the
.. re3pondent Department on communlty pro;ecl: for
a penod of orie year. (Copy of reinstatement order

1S attached as Annexure- D)

.That the "appellant has been adj_usted on permanent

| performedihi's duty with reSpondent'Department on
”regular.'. basis. (Copy of order is, attached as

| Annexure E) AR v

That the respondent ‘Department 'ﬂled- CPLA No .
450-P/2016 agamst the sard Judgment ‘dated -

. '15/06/2016 whereby the Judgment dated

' 15.06.2016 are set aside on 28/11/2018 and the

matter is remanded to the learned Hrgh Court for

* decision a fresh of the ‘Wnt Petltlon filed by the .

__ respondent. (Copy of Judgment dated 28/1 1/2018
“of the Supreme Court of Paktstan is attached as
"- ‘Annexure-F) | |



: o
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That after remand the case to learned High Court

" Writ Petition No. 2498/2012 dated 22.01.2019 the

verdic’t‘of th_e Judgment of Pesharyar, High Court A

. Peshawar Para No 21 of th_eJudgment accordingly,

this end all the connecting petitions are allowed

~ and respondent are issued writ directing them to

-~ treat the Petitioners of this end of all“the connecting

9

4 'petmons as regular permanent employees from the

" law came mto force as drscuss above or from the

date of ofﬁmatmg serv1ce as ‘stated and the relevant

'prov151on of law. (Copy of the Judgment of the
) Writ Petltlon No. 2498/2012 dated 22/01/2019 is

attached as Annexure G)

That the respondent Department. filed  CPLA
against the Judgment order datéd 22.01.2019

. Wthh was rejected on 28 01. 2022 (Copy of

| _Judgment dated .28.01.2022 is attached  as

- 10)

Annexure-H).

That on- 04 10. 2022 the 1mpugned order has been
. whereby the appointment order of the appellant has

: been wrthdrawn wrthout fulI fllmg the lcodal

3 formahtles (Copy of 1mpugned order'is attached as

11)
: agalnst the 1mpugned order dated 04/ 10/2022 on

Annexure-l)

t

That the appellant filed a Departmental Appeal

. 03/11/2022 whrch 18 not been decrded wrthrn the

'attached as Annexure—J )

.'- statutory penod (Copy of Departmental Appeal is



- -. .;-
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12) That feeling aggrieved the appellant prepates the

A

B)
')

- conducted agamst the appellant
" E).

-

5

B

~ . instant _Setvice Appeal befcre th.lS Hon_‘ able

Tribunal inter alia on the following grounds.
GROUNDS = N
That the impugned order dated 04/10/2022 is come

under the definition of 'void order because it has

been passed  without - »f.ulfi]]ing'. the. codal’

~ formalities:

That no charge sheet-and statement of allegation

has been issued or served to the' appellant.

That no show cause notlce has been 1ssued to the
appellant ‘

That no Depzntmental or regular 1nqu1ry has been

e
.'

‘That no opportumty of personal hearing and

defense has been prov1ded td the appellant -
That there is no illegality on pa_rt cf'the appellant

That smnlar nature Serv1ce Appeal N 0. 1371/2017
has been accepted by thlS Hon' able Tnbunal on .
26/03/2019 as well as in Servme Appeal No.

 4904/2021 whlch has already been accepted by this

Hon' able tribunal on 31/01/2022 l(Copy of

Judgments are attached as Annexure K).-

That 'acccrding to the Jndgrnentff‘ cf Supreme Court 3

repOrted on 2009 SCMR page l.i%.iif a-tribunal or the

S



D

—b-

4 ‘supreme Court decide a pomt of law relatlng to the
' terms and condmon of a civil serv1ce who htlgated

‘ and there were other 01v1l servant who may not

have taken any legal proceeding, in snch acase, the

dictates of justice and rules of good governance

- demand that the benefit of the said dec1810n be

~ extended to the other civil servants also, who may,

“ . not be partres_ to that 11t1gat10n, instead of
‘compelling them to approach: the tribunal or any

| other legal fomm All citizen are e(jual before law

| : 1f ent1tled to equal protectlon of law as per Article

25 of the constructlon (C0py of Judgment of.

Supreme Lourt is attached as Annexure L). !

,'That any other will be ralsed at - the time of

' arguments W1th the prior perrmss1on of this Hon n

It is therefore most humbly prayed that On

| ‘-.‘acceptance of " the instant service appeal the
* impugned’ order dated 04.10.2022 may klndly be

- set aside and the appellant may k1nd1y be reinstate

on his 'service' OR pensionary b'enefits may kindly

| : be granted in favor of the appellant alongwith all

._‘appellant a ': Q/Q_/J\_

 back beneﬁts

. Any other . remedy which thlS august tr1bunal
deems fit that may also onward granted in favor of

Appellant <
Through > ‘

A ; '
Kabir U]lah Khattak

%oeeda ;(han

- Advocates, High Court
© Peshawar.

t



w BER PAKH'IQJNKHWA SERVICE
TRIBUNAL PESHAWAR ‘ |

Appeal No. _____ of 2023

Sehat Badshah Ex-PST S/o Armr Husro R/o GPS
Falz Ah Mngat Dlstnct Mohmand o ,

veorranas A_pnellant -
VERSUS

L Dieor o R
1. D1rector Educatlon’ Vvﬂ‘\f Sy K Peshawar.
2. District Educauon OfflCCI‘ At » Ghalana1 letnct '

Mohmand.. . - : ¢
3. District Account Ofﬁcer Dlstnct Mohmand

e Respondents '
ADDRESSES OF THE PARTIES
- 'Appellant
- ASlf Khan Ex- PST S/o Jamal R/o GPS Adam Saz
,DIStI‘ICt Mohmand " ’ D . :
- Respondents |
™~ — ‘“m__.", T e . o~ _V__
{..\;‘ “a 0 - /mﬂ~‘;J EIE e il ) e Mam T e
P ) ST
L3 Director Education New Merge Area Pesh |
1 -;_Dlsmct Education Officer District” i \:eua)& :
bl SN e e i
. \.\_/jm'--~ P ____,:._,‘..i?” '.,‘.i-_,{:——"’.;...’y—_.. Ly A ey !
o sse Gl s —
Du\ \\0\ N\Q{\ Ap ellant "

Through :
% attak
@l%o;eda Khan |

Advocates, [Ellgh Court,
- Peshawar. |
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BEFORE THE KHYBER PAKHTUNKHW '-\ SERVICE

I Sehat Badshah Ex-PST S/o Amlr Husro R/o GPS ~F'aiz
| ,Ah Mn*gat Rahman Wah District Mohmand do hereby

| Appeal No'.' - of 2023 .

: TRIBUNAL PESI-IAWAR

"Hazoor Badshah Ex-PST S/o Hazrat BadshahR/o GGPS
. Rahman Wah DlStI'lCt Mohmand :

L eeveeans Appellant
VERSUS i
1. D1rector Educatlon o 9-‘-?;“. J — KPK Peshawar
‘ 2. District Educatlon Offlcer at Ghalana1 DlStI‘lCt

| Mohmand.
3. DlStI’lCt Account Ofﬁcer DlStl‘lCt Mohmand

reeeen Respondents

AFFIDAVIT

solemnly and oath that the contents of the instant appeal are

‘true’ and correct to the best of my knowledge and beltef and

nothmg has been concealed from this Hon' able Court

qu S\ Q}ﬁ
Deponent '

.—_“l.
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complalnt whatsoever has been made againist' the

- appellant

4. That -on 04."1(')..20*22 the impugned order h'as"'_b‘een
whereby the appointment order of the appellant has
~ been ‘withdrawn without full } filing the codal

formalities. -

. That there 1s no :number of précedents.of the Supreme
Court of Pakistan which provides that the cases shall be
decided on merits rather than technigalities.

. That any other ,grounds , will be 'r“ai,sed; et the: time of

'argurnents with the prior permissio'_n of this Hon' abie

Ccourt.. P} E

It is therefore requested that the hnutatlon period (if

s any) may kmdly be condone 1n the 1nterest of jllSthC

o /€/>\3U“
| ' Appella
'I'hrough .
% lah Khattak
: ﬁg‘Khan

"+ Advocates, High Court, Peshawar
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B TUL A CENCY (I l[ll)N QFPICTENR mu,\(,r'n 1

recommendation of the selection commitice and;
Politicai Agent Mohnmnd Agency vide his office No 1083 89 Dated, "Ul()”/"(l(Ji

candidkues are here Py -xp-muuul against PIEC-Losls indhe mmn.uml/ schools umlu pregident,
special development packaye in I\hwm/.u 7 Baizai innccessible areus in Bl’b 7 |1ll}
alfowances as admissible under therules on contract buse for the project pcnod :‘1 the -*.

schoals noh.ul against their names witli H'lll'n\.dhl[u cllecl,

P <
f_"_/s’L.L‘lL.!rlI_LL_AM‘:.,Lf _--' o i
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Sl Name of .uulul e with IF .uhu name Schoal where uppoinlc‘éd |
t Mohammad;.Shah S/0 Musa Yar l{l'.;m C S Bad Manai Ghafopr Fo '
2 Munir Khan /0 Ali-Rehman C .S Sham Shah Yousa. Khun'f'__.: i
3 Noor Ullal Khun'S/O Mukaram Khan Do . 7 - N
4 Dawood SEih $/0 Sadred Dip . CS Shal, Mir 1\91' K h n '\b.l B
S Qudair Khdr, § ¢/O Shahlchan . - Do _ B |
6 Syyar Kha, i’atO Amnr Zada Khan . 1 C.8 Badmanai C-ulrur £
7 .Ajmal Khan £/ 2ir Ghulam | - = ‘T; C.S Ghair Dhapd Ak - o
N Fazal-1: Suban /G Abdul Laiif .4 C.S Manzawi C\u.un lirqn { .
Y Mohamm: ul Lt S/O Miv Zutla ¥ h.m 2| CLS Badmin ph.llnn A v
{0 Abdul Samad /0 Mahammad Rafig - ' C.S Lakhkir Kjili Guldali By :
- Abdul Malil: $/0 Feroz Khan . =+ * ’ ' -,C.S Landi Shah Atnn P y
12 | Bashir Ahind $/0 Suid Akeam - Lo | .S Lakhkar KifiGul Vali *
13 Shad Ali" Chin $70 Hasham Kltan T - .| C.8 Bad Manai Gul e : B
14 Saadullal &7r Haji Dawa Jan -+ CS Mam.x Zai Sckdnd,_p :
13 NazirGuk! ™ NMawab Khait , l Do § R
10 Zauta Kha, 7 -2 Nies Syed L C.S Manzari Chccna Sam'“ i i
t7 | Tajawal K, N REVAT ohamma J C S Jarcbai Fazal:, o
18 Ahmad Kk© A2 Miaz Din C.S Masli Kore Gulab§ - *
19 Magrat St . 73anib Jamal (:.S Kimg Mchrnb Cul® . .5
2 Ali Akbar crerm Mohanuy ai . C.S Ucha Jewara Naiksiviokd” -
i 21. Sajjad S1C 'ZJU Gul - © .S Kung Mchrab Gulb C .
122 Sultan Mo'nj\ mad $/0 Haji Mohamn i« Shuh ; C.8 Khan Baiy Kore U.\/.l. ‘
2 Huleem Khz . 370 Zerif Khan i Do
24 Samar Ahm:. | $/Q .« mad Gul | C.8 Kuzu Kass Ghulnm Baflur _ ,
25 | Daftar Khan /O Mohammad Akbar - C.S Khan Baig Kore Fazlai Manan !
26 Khaista Zar /0 theanullah . C. S Khan Baig I\ou. l"az.l.u Mannan_ [:
) 5 .
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38
39
40 -
Al
12
43
4
45
10
47
48
49
50
St
52
53
54

{:-M "’v. ‘5
. 56

57
58
39
60
0l
62 -
63
64
63
05

67

08

D)
0
71

tlahet Rhangls b«
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. - e ani = ..-....-..... e e e s L "Iﬁ" : ’ t
Name ol Candidate with l"ulllch.N:.vn‘c : School where ;q‘)puin'l"cd "‘ ¢
ianit Shah $70 Hakeem Khab - C.S Nazur Kote, r\al.up 4 A
wslam Khan $/0 Hazrat Moh nnm.ul, | €8 Ucha dewara Naik N Ioltq .. :
. iohammad Quraish S/0 Molmmm & Akbar | C.S Novear I\mc Ashiy , U
v chammad Khan 8/0 Ghulam S: lki{ -| €.5 Svor Dugi: Yaqul .JKth‘ {
".. 1z, MBliammad S/0 Shah Rasool: - C.5 Kaka'Kore llun.u:.ia‘n. ¥
NG S/0 Lal Said” . ;?,.. .| €.5 Soor Deyi wqu@ L
& v “Shamitn 8/0 r\hmad Gul T¢.s Kuzu l\.la., Ghuliim B‘mhu ' !
Thal Za: $/0 Khan Siid | : "k S 108 Sum (Jh.ll\!ml bwu I\h.m - 4
Fida Mohammad $/0 Arsala I\h.in ) (DTUR ¢
Sua Mahamniud 5/0 Shah I Asout PGS Kaka l\ou:ll-.m.n.l.m f i
Nu] b t\h i $70 Khan Sharil © 4 C.8 Kung Subaadi 2 & ?{ 3
Saddi Khan $/0 Maweez Khan - : Do ag FoY {
Kliyalijun S0 Joor Jan ‘ C.8 Spinki 'I‘ungi~N'l' pr - ]
Amir Khan $/0 Hamid Khan ; S Do ' .'fe‘ }
Shah Nazir Sfo Arsaly Khan -« - ~( .8 Spinki IunLt Stk.uulsll AEE
1 Sultan Murad S/o Gula Dad |, . Bo .l | ;‘ }
“Tahir Al $/0-Guia Khan » . - LS Bad Manai B.llxhj’ .lm.ll ;
Mawad Gul S/0 Hayat Gul C.S Toora l\hwa Shcim !
Mohd Raz $/0 Zarghun Shal : Do % .. . :
| Siyar S/0 Dosl Mohammird | C.5 Gulna lldﬂ Almus - -} 3
Azmat Gul /0 Rahat Gul | . Do’ L -
.aqat Ali 8/0 Mumtaz l\han .S Alam Killi Ghulam Sarw..r
<huzair Khan'S/0 Noor Jamal: = | C.S Atam Killi Mohq’l Gul &
Jwal Shah S/o Habib Khan Lo C.S Bad Manai Bakh‘yﬁ:mql '
Khanadan /0 Wazir Khan * o+, ¢ 'C.S Alam Kili Ghulam Sarwar !
Azaz Ullah S/O Itbar Khan C.S Sham Shah Blland 'r':- |
Isia Dad Khan S/o Dula Dad ' .| C.8 Atam Kili Mohch Gul.; » i
Atbar Khan S/O Sher jun ~ .| C.S Landi Shah Zatm Klmm ! o !
ljaz Alj S/O Wazir Khan (E\'F'W—m? C.S Badmanai Yad Mohd | e,
Hus sam Shah'S/0 Sycd Mestan Shah ' C.S Manzari Chgena’ l aqir | ' 3
Janat Gul $/0 Zuifan ) C.S Ghuair Dhand Akrdm R "
Mazzutiah S/0 Najecm IKhan C.S Baidmani. Yad Mohd ',
Said: Ahm'\d S/0 Mohammad Afzal C.S Manzari Chccuu Slun\"an, o1
Mohammad Khan S/O0 Mohammad Wali’ C.S Toor Khel Ahm.ul Noor ;
frfan Ullah S70 Alqash Khan. .. Do.-, - 4
Puecer Khan $/0 Mohammad Hanil C.S Khanjar !\llh Mslll}\ Abld
Ali Gohar S/0 Ajmir Khan. - 7. ['C.S Yura Khel Haji N} adar
| Zehir, S?O BashixKhan - C.S Khanjar Killl M ik Abi d '. |
S'\ b Jan S/O lzzat Gul | - (.S Jarobi Faza]’y %
Zab. ¥ Uilak $/0 Najeem I\.h'm C.S Sham Shah Bnlaud I’
“I:Gh.3.zm Said $/C Noor Stad o Cs Jarobi Abdullah \ﬁ . ;
B'u- hah Hassan S/O Ibralnm %ah' ' Do “5 Lo
Shay ichan S/Q Shamroz Khan C.5 Slmmud I"Iu.l Noor Z Zay
Livi>. Ali S0 Tkrum Khan _' ‘ o g ‘
Asict mn S/o Janml Klmn C. 9 Mmm l\hcl Mall%lslam ﬁdcha 2
i '
o
Madunanl \|\u pou h1n|hu.n -~ 2. R tint Ness g
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Fodi™ Name of Candidate with Fathers Name School wlicrg -;t.ppoinlcw ‘
R 727 | Saddar Shah $70 Mir Zaman Khan T C.S Maim Khe} Malik Islun Bacha
o 73 Sartaj S/o Mahboob Khan ™ - - C.8 Yara Khell laji Maditr )
. 74 Mohzmmad Nascer S/Q Ghani Klun®— + | C.8 MiiTa KhelfFoora Tangi Ayub |
SRR Asal Khan 870 Saidan Khan - _ : o -
* > 17 Fayaz Khan $/Q Badam- Khan ) s shikar !(hI.‘I Khatim Jan
Lot 77 | Ajmal Khan $/0 Harifullah . - : Eo ' A
Gt 78 Danvaish Khan S$/o Gul Said .o 1 ¢85 Ughazade ghel Faroog '
i . 79 Mustata Khan S/0 Wasil Khan ' K - o
: 8O. | Aril'Shah S/O-Rahil Shah C.S Al thg Fingwr M. Amin
: ] 81 “Shith Bad Shah S/0-Huzrat Bad Shah . .. Do
L s82 Molimmmad Hazoor $/0 Hazral Bad Shute” . -] C.8 Sana I(lxclf\’uquh
1. S3 ' | Subibat Shah $/0 Awmir Khisro AP b B
. S+ fhsan Ultah S0 Gul Alam . C.S Abdut Klu:il Suced Ullab.
. 85 | Kiraaan Shah $/0 Musharal Shah Do |
oy 86 Dinwocd Shal S/0 Subiman Shaby | C:8 Matina Malik .
L $7  [Fazdai Dayan.8/0 Sadewd Dig - E C.S kankar Kilti M.Farid Ullul
3 R Muzalir Khan 8/0 Zaman Klian T €8 Dag'Killi Syed Quhar
; ] 89 [ Fazlai Sublan $/0 Mijrza Hakeem Sadrud Din [-C.8 Masti Kord:Masahib Khan -
{ 90 Yousi' Nhin 8/0 Syed Rahman «. | C.S Zoor'Killi } .
: 91 Abdul Malik 5/0 Said Mohamnuid Shah C.S Lakhka Kigi Faiz Ali
i TERMS/TONDITIPONS- ‘ 1
¥ I:- The. spointients of the Teachers arc rade on femperary basis and ligble to, tennination.
;' withou. 1.1 v notice/ussigning any reasons. : . ,
) 2:- The should producce: their Health and Age certificales from the Agcn}}:ySurgcon Mohnrand
3 Agency ¢ Shallanai. . . b I ‘
, 3:- Charae report should be submitted-to this officy itrduplicate within g spccmc plcnod.‘ '
i} - I candidates/Teachers failed to report of:their arrival to the gonce necd schools within oo oo
y fileen di ys(15) «~eir orders will be automatically considered as ca11cc|lcd, . PR
o 5:-  Acw.iemic qualification is must to be verified. .7 E
§ 7 . (HAIl GULRRAMMAN) !
: ‘ Agency Edugation Officer
. o Mohmgljd‘mgcu_ y al Ghallunat.
. LndstNo_4993- 5089  Datcd.__06/03/2003, - : I )
o Cepy of the above is forwarded to the:-
. ! Dircctor of Education, FATANWIEP. Peshawar, . : :
| 2 Folitical Agent Mohmand Agency at Ghallanai w/r his-office metio No.asleited.
. 3 Ageney Surgcon Mohmand Agency at Ghallanai. ] } o
' 4, Assi:Political Agent(Upper Mohmand)at Ghallanai. ¥
o 3,. Agency Accounts Officer,Mohmand Agency Ghallanai, 1
. 6, ~'Ac:WPay Clerk in local office. o /4
7-97 Caadidites concerncid. ] h .
wire N/ h ? '1{)’
Ay nt‘:')’;li'dfm/ugon )fl\:’écr,'é'
Mdhmand Agengy a th::!llunai.
1
Hahim Kian (1.15.0) ' l
Muluiund Ageuey ut Ghallaou '
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4o, 54 €018 | 1984 OAL 21AN e
+ LA 55 24037 | ALMAL KA P.YC!W? &
phote s 3TAAD| ACGHAR KN PLOAGL e
fas (CH 354841 | k2w cut PICIEASHN L. {
N e 64042 ] s Stk P1CTRARHER i o =4
1‘{; " 18 354945 | SHAH . HAN picTEA ’fz -
) s ) 354048 | iuean ULAN “M
I il 254848 | AR KHAN PICTEACHER | 2 -
HE 8. 3ISABED | as A NN ' P&w_zﬁﬂ_.——-——-——'
A ] 63 354954 c,gw_sw_____m 0
' X 354852 | wa2 uptan PYCTEACHRR 1. .
&3 354953 | somstpuzan PICTEACHER | o '
| r 354956 | 3AD uLLAH PICTERQER | ’
} &% 354959 | FAYAZ Kriany PICTEACKER | .0 . :
o 55 354552 | DAWOOD SrA PTc_TE‘L*E;___”—‘-:%—f——f——
Lo : _ 83 354085 | ACFRHAN P.Y.C TEACHER < .

Teaor R 354353 | 5.4AT BADSHAH pYCToRGHER 133 :
{u,, L n 354870 | BAOSHAN HISSAN 7.1 CYEACHER % ' f
,;‘“: MY 354071 | SAMANOARKHAN | P JEACHER : :

N 73 354972 | AU HASSAN P.T.CTEACHER ! — v

'j"l.: 72 "354575 § 5raD AL PT.CTEACHER -.‘:‘. .

,I 7¢ 354976 HUSSA'H SHAH PTCTEACH:Q '.{ : ;

bt [ TI8] 354978 | wonwimn NADAR P TEACHER k; . }
l 3, 7 354078 | 1H0ILAN KHAN PYCTEACHER £ ’
' *J s 7B . 354980 MURAUALY RICTEAGKR |8 i
v C 791 . 354881 | SHAMID NASEEM PICTEACHER |3 ; ¢
Sl 80 354085 1 o R i nc.mm 2‘{' _ ¢

Cre Lt 354987 | SAVARKHAN _ P CTERTHER | U 5
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: } R 83 ] J35408D | HADW BEGUM _| PTCTEACHER i - .
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o 51 355180 ] PaToA Bial | QTCTEALER i
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Lk 95 355160 | 'oAT SEEMA “lercreacner .
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] L.‘ §7 355193 shari Gt P.T.C.TEACHER
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1
\ L
1. Nazir Gul S/O Nawab Khan 'B/@‘:'Village i__akary uppar
Agency. . . '
5 Tahir Ali S/O Gula Khan FVO Tangn Dlstnct charsadda. \ o

3.. Munammad |srar S/0 Mir Zada khan R/O Ghazi Kor P.O Gh anai Telisil ﬁ'rg

Zai Mohmand agency.
4. Muhammad Khan S/O Mphammad Wali /O Yousaf Khe!l Tehsel
Mohmand Agency. o
5. Muhammad Hozaor Badshah S/O Hazrat Badshah R/O Gari Sher dad Warsak
Road Peshawar. ' . L,
6. Sehat Badshah S/0 Ameer Khus:o R/O Shaghaiy Bala Tehéel‘& Di irict Peshawar.
. Jamal Shah S/O- Hapib Khan R/O Ghazi Beg Uppar Muhmand Moh and Agency.
3. Syed Ahmad Shah SiO Muhammad pfzal RO Ghalanai Hali " Zait Mohmand

-4

Agency ‘ 4
9. Mazullah S/O Najesm Khan RIO Ghaianai wiuhn.and Agcncv '

10 Fayyaz Khan $/O Badam Khan H/O zarf Kor Yaka Ghund Monma‘nd Aqancy. '

11.Hussain-Sbah S/0 Sayed Mastan Shah R/O Mian gan Halim, Ell Tehsel Uppar
Mohmand Mohmand agency. )

12.Hazrat Wali S/O Sher Wali Shahgai Khyber ‘Agency. :

13.Gulab Khan S/Q Sher Wali Khan R/OYakka Toot P‘.shawarCtty 3

14. Asghar Khan; S/O Feroz Khan R/O Akram Abad Sarki Gate Peshgwar City.

15.Samandar Khan §/O Khatam Jan R/O geroon Yakka T oot Pesh: war.

16, Zinat Khan S/O Zar Bat Khan RIO Shar Khsl Koki Khel: Sari Jamrud Knyber ;

v

Agency : o S
17 :Muhammad ilyas S/O Naor Muhammad- Koki Khel *Jamrud Khyb r Agency
18. Abdul Jalit S/O Lal Zarin R/dKokt Khe! Karon Khiel Jamrud Khy‘ er Agency
19. Tikka Khan S/O Gul Baz R/O Koki Khet Ghondi Khyber Agency .
20.Murad Ali S/O Ali Rehman Mosa Khel uppal Mohmand, Mohrarjd Agency.
21.Taj Muhammad S/0 Haji lal Marjan R/O Yaka Toat Zargar Aba eshawar. .
22 Nasrullah S/O Zerat Gul R/O Mohtiah Knan Mast Colony Pesha var. AT)’ STED
23.Bakhtiar Gul S/O Muhammadi Gul R/O Zargar Abad Poshawar :inty Pes' Gar 2yents
24, Sanobar Khan $/0 Sarkari Khan P.O Hoti District Ma:ctan. ;
25 Wali Khan S/O Jan Abad R/O Mohailah Shbnmanl Fet Shinwas Landiotal F s

-

27 n «;11

Agency. .
26.Mukarmil Shah S/O Habral Muhammad RO Yaka Ghuad ; Gralonat fdginna 7
sAGeNCy. - ' .

27. Hikmat ullah $/O Abdur Rahim RO Lakary Upspar B A, ¥ n' Al My

e
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‘-8‘ Dilawar Khan S/0 Hakim Khan R/O Ghalani Uppar Mohmand Mohmané" gency.
;9 Fazal Amin S/O Fida Muhammad R/O Koki Khet Jamrud Khyber Agency‘ ‘
30. Attah Ullah S/0 Rozi Khan R/O Mola Ghori Khyber Agency.

31. Akhtar Munir S/0 Janas Khan R/O Kpki Khel Jamrod Khyber Agency.
32.Khyal Zada S/O Aslam Khan R/O Yar Gul Khel Bara Khyber Agency. 3

33.Mst.Samina Anwar D/O Anwar Khan H.No.160 Street No.3} Muhallah
majecdAbad District Mardan. '

34.Mst.Hashmat Ara W/Q Qabei.Shéh' R/O Sawal Dher District Mardan.
35. Mst. Shah Niar Shehnaz W/O Shkir Ullah R/O Shah thi Kor Halim Zai i:fuham-nad

¥

‘Agency 3
36. Niaz Muhammad S/O Noor Muhammad R/O Haji Takht Bai District Mardan.
37.Muatter S/O Sher Rahman R/O Post office Mian Mandi Tehsil Haieem Zai District

Mohmand Agency
38.Navid Ullah 8/0 Muhammad Uliah Khan R/O Sher Khan Malak Abad PO Jamrod

hyber Agency

.; o'/'_' . #he 5 /‘3 & avr

(PETITIONERS);
t/a;ﬁt”f (,/’[0,‘( ﬂ/a ‘,,7;;5117(«( —/q N cy’ .

- [ é} R /‘ ¢
S (NS omucrick. /'9 Aesties g 7

a—

-

o wm

. T - - . B & *V] ./2 s
1 ﬁ Feed ﬂc/«u 1/1 e ral dran s e
! Lerh L _YERSUS <7 . vy
&f - /’)“I‘L"( Suectt ky 2yodhom ree QI’//*"” <y : ' ;
) /c"r/v/l.t"l" '('( 3 /Z"d (S — -
.y ,// JL ’ :
1. \ The Additional Chief Secretary FATA Secretariat Peshawar 3
2.| Director Education FATA Peshawaf ' / ,_’_ ¥
{ :’ 1 Agency Education Officer Mohmand Agency o )
44 Agency Educallqn Officer Khyber Agency ‘-! ’ ' : ry
\d@ Political Agent Mohmand Agency . R g '
“ f‘ olitical Agency Khyber Agency ¥ : t
}\ 1 - } (RESPONCENTS) ,
3 ¢
Wit Petiion Under Aricle 199 of
e
Constitution of Islamic Republic of :
' ‘ 4 t
Pakistan, 1973 As Amended Upto Date ¥ ATT?L;?
i =
Pesﬁ-ﬁ-ﬁzﬁ;h Ccurt i
F oo g 5
Resnectiully Shewsth : 1 ;
Brief facts of the case giving rise to the instant writ petition are as under .
! TO N That Petitioners are loyal cilizens of Pakistan and belong to tribal area. ; o
ch*iZ" dThat Petmoners had been appomted as the Pro;ect Posts (Commmity base "
QUG ﬁ’z ! E ‘ '
“**Schoot BPS- -07) in FATA (Mohmand and Khybur Agt,ncy) o ] - y LI "
. s vV ' ,.I',ff-'.“;
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Nam' Gul & another
: A&ditioual_Chiéf Seqretéf);,'FA?I‘A and o,ﬁiers...l.- ..... ..Re“s:-pon“ ents.
R Date of hearmg

' Petmoner(s) by M s IjﬁZ Anwar & Muhammad Amf advocates % :
Respondent(s) by Mr Lateef K.han standmg counsel & :",f ..: B

- Constitution of Islazmc Repubhc of Palustan, 1973 for iss)

WA AR-AH.mb‘_SETH Lo T 1 -

. T ;
Coas l"tlm.uv Suhnnl lt..u.hu (I’S']) I]S-()7 an t.onlms,l hagis

: Judgment .
BEFORIJ PESHAWAR HIGH COURT,
PESHAWAR

> .J'udiqial Deparnnent. .

Writ Petition 2498-P of 2012. |

: '-S)‘.

15“‘ Jung, 2016

[al

-

e
-

. Judgment shall also dxsposed of connected writ pntltlon bearmo iy

& 'i'fl

" No. 2515-P of 2013 as cornmon guestmn of law and fact° i I

involved therein.

e ia S daaatyion]
o v
-

w
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S
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Nazu' Gul & athers, herema&er called the petmc

-

have knocked the door of,thxs Court, under Amele 199

of an‘appfop;iate.‘?«rit di;ecting the respondents. to re-mstant ¥ e
o g B argpsTeEo

and regularize ‘their services alongwith outsianding salarieg.
. A .. }f. pesh

2. Th(. gcnms ol lhc ca% is tlmt pctmonus wcre app%mted

/.'

e
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project period in the, Community base Schools after ghe
, e ' J
recommendsation of Selegtion Committee and nominatio 3

L §
concerned polmcal agent at Mohmand & Khyber Agenm

the years 2003, 2004, 2006 & 2007 respectively. 'I'haquu' y
petitioners were appointed on project post, and after im_tial_
appointment on contract basis their contract w;re renewedf till
the promulgation of (N-WFP) now Khyber Pakhmnhéwa,

. 3
Civil Servants (Amendment) Act, 2005 ('NWPP Act No. IX of

*2005) and (N-W.F.P) now Khyber Pakhtunkhwa, Employces

(Regularization of Services) Act, 2009 (NWEP Act No. Xy1of .

: » T,
2009) whereby all contractual & adhoc employees have been

regularized by operation of law, but despite it, respondents.

impugned notification’ dated 13.12.2010, terminated’::their
N

- & &
services with effcet frony 31.12.2010. [fence, having nofother

L i3
adequate & cilicacious remedy petitioners have upproachid this

Court through the instant writ petition. 1

3. Comments weére called from respondents whichj they

]
-—

s'vide -

(urnished accordingly, denicd the assertion of petitioners and

g.

stated that they were appomtc.d as PTC project teac ers in

community based project schools in FATA, and all corr}mum-y‘

school teachers were terminated on 31:12.2010 by

e .

P—,

R

N

e s -
———— = Aran i e

S —— Y
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Competent Authority through letter No. 88‘78—87: dated

t
3

13.12.2010. Further stated that 1t all FATA level in.each

L}

agency, a scrutiny committee was constituted by the competent
authority to carry out meaningful scrutiny verification of

community schools al! over the FATA. The scrutiny committec

has identilied [unctional and ncn Lunctional i.c ghost schools in

FATA. The teachers of non functional / ghost schools?were

¢

orderad as closed and services of teachers of those schools were

stand dispensed with. Al petitioners in Khyber and Mohmand
. : 1
! . tr

sgencies were project employees and their services “stand

dispensed with on 31.12.2010, after expiry of project 'p'ériod
and closure of commynity schools. It is pertinent to ms ntion
' M

“ here that only those community schools were orderécli to Pe re-

opered wiich were functional and in the arca whqfe schpoling
were required and possible after scrutiny verification of scrutiny

committee. A notification has been issued by FATA Sccretariat

§

¥

wherein the Governor Khyber Pakhtunkhwa being competent

H
v

authority has approved the re-appointment of cormrfmnity :
§

" school teachers, who qualify to be passed against régular

available posts of PST. :
: S ﬂ/,‘- T
g_ vt’.»;.'//_
Z‘ ) i .‘c,.u....\
L b
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4. We have heard learned counsel for the petitioner and U
, N k- g

nts and penils‘ed e

jearned AAG apbear'gng on behalf of responde

the avaiiablerecord.f-.-'. IR N S .
T s 3
©os. Record 1s suggestwe that pentxoners were aphoimegi in’ L

anner aﬁer observnng all codal - formal,'t" J

'/»

'the pres ci'ibed m

recommendatxons of :d

5o

- such test and mtemew,

; Departmental Select\on Cornmlttee and appomtment ordﬁ

o~ n. . . ( )

s the competent authonty._ Admxttedly the appomimer‘t tders e ;
placed on. record reﬂects that petmoners were appomted on-, : f

- contract'basis*for the project penod in the schools.' ¥
'lppomtment lettels are for the years rangmo from ”001 t0'2009 .
Iris also an adu‘utted fact' that ‘since there mmal appomtment ‘.-_ ’ .
. . -y . o r( . i . .'.
thelr contracts were renewed from time to nme and tﬂl the

R

v/ tt.xmmulu,l ulley.dly’dm. lu «.lusme ol 4ll Lommumty 8

"-." -

promulgatlon -9

(Amendment) Act 2005 (Act N

leglslzmon mad

|

(Regulanzanon of Servu:es) Act 2009
" . (;.

2009) \nde whlch the servwf.s of all adhoc

v

- employees were regulunze
S

petitioners were 'm scrv:ce. .Thc petitio
o
.'»'f,‘ i

a .

e
»
. .

- i

. *

N .

.

o. IX of 2005) and }mmlar

e by K.hyber Pakhtunkhwa, employees

and co actual

f Khyber Pakhtunlshwa le Sei.'wants

(KPK Act No. XV'I of

d by the Prownmal LegnslaTre, thef_
]

ners—servicgs. were
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FATA with effect from 31.12.2010 and the reasons given in;the

-'1’

said closure order is ghost schools in FATA and the scrutiny

committee, so constituted has identified functional- and:)

i

v ek

functional community schools.

6.  One thing is admitted and clear from record that bzfore
L4
I3

termination no notice was given to the petitioners and all other

employees whose services were terminated. Nothing isfon

record to show that the scrutiny committee check which rec‘{_)rd

and from where they declared functional and non fanc-ional

schools and as 1o whether any stuedent, may be just one student,
‘ iy
was studying in that school are not, at that time. One thing is

more clear than.crystal that once a school has been established

v

l.ji
4
¥

that can never be a project nor it can be closed down, if evef a

single student is studying over there.

7.  There is nothing- on record showing that aﬁeg thegso -

called revival of 67 community schools wherein 68 male and}66

o
female community teachers were adjusted vide o:der.Ng. 6048-

619 dated Ghallani 9® Decemper, 2011, whether all fhe

Fa

terminated employees were given notices for interview before

the said scrutiny committee or not. In the case of Fiagat
~

. ey

T —
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Hussain and others Vs Federation of Pakistan, reported in
;

PLD, 2012 SC-224, (1) (b) (c) & (d) it has been held as undar:-

.

a)  —Art 25-A~—Right to education-—Education

B R

plays ap important role in the successful life
of an individual—Generally, education is °
considercd to be the foundation of society -
which brings economic wealth, social
presperity, political stability and maintaining
health  population—Vurther progress of
socicty is stopped in case of deficit of
educated people—LEducated people enjoy

Y TR

respect among  thicir  colleagues and cun

effectively contribute to the development of . -

their country and sotiety by inventing new !

e

devices and discoverics-—Islam is a scientific

) 2
e b Hv s
-

religion emphasizing on the need of scientific

o

inquiry-—-Need, purpose and kinds of

il

education and as vnder the mandate of

Quran and 'Alladitb, clucidated. s

~b)  —Arts 270AA®), (¥), 254, 7, 3@ 1&q
184(3)—~Constitutional petition—--Right to 1
- education-—Duty of State—-Definision—BYy
virtue of Art. 270AA(8)(9) of the
Constitution as substituted by Constitutional
(Eightcenth Amendment) Act, 2010 the

current Legislative list was omitted in

et o A R LI P T
9
2

pursuance whereof projects being run by the
federal Goverument in the Provinces,
including Basic Education Community

Schools were decided to be wound up while

B T R b T TP

assailing the proposal of such winding up
prayer of the petitioners (fathers of students
and employces of the projects) was that the

proposcd action on tize part of authorities of

) sorn bt e ey s e

/ ’ closing down “Establishment and Operation
L}

of Basic Education community Schools be

o n 2o

oy A B e A T e et a1
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declared to be without lawful authority and
of no legal effect and be also declared to be in

violation of Art. 25-A of the Constitution and

the proposed act of winding up of the g .

National Commission of Human Resources
may be held to be entirely unconstitutional ¥
and of no legal effect so as to allow basic -

human rights to be citizens of Pakistan, !
under Art. 7 of the Coastitutional and that |
the State including the Federal and .‘he 3
provincial Government therefore, under Ar. -

25-A of the Constitution and parliament in
view of the definition of the State had uc}t
absolved the Federal Government Erom
conferring the Fundamental rights upon the
children -—State in termns of Art. 37(a) of the- '
Conslitution,.shall form such policies on the
hasis of which state shall promote, with ’
special care, the educational and cconomic -
interest of lm::lcwnrd classes or arcay—-Held,
under Art. 20 read with Art. 25-A of the

Constitution *the Fundamental Rights were

Tt

requi9red to be enforced by the State—

-

Especially in ‘view of Art. 25-A of the
Constitution, it had been made mandatory
upon the State to provide the cducation to

the children of the age of 5 to 16 years.

T e S

-—DPreamble—Nntional ~ Commission  for
Human Development Ordinance (XXIX of*
2002), preamble—Coastitution of Pakistan ,
Arts. 270AA, 25-A, 29, T & 1843
Constitutional petitions—Rights to

education—-Principles of policy—Winding

e haat e

e e 4- ,-.-L.a-.-i_.

7 2
up of Basic Education Community Schools

S e
ey

established .under National Education
Foundation , Ordinance, 2001 and thc"-
Commission under Human Develomcnt:&
Ordinance, 2002 and the Commissiod— ]

4

[

.
i
25, o

b
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fak e Jenduptwint ~ACH &)
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d)

P

Validity—National Education Foundation

Ordinance, 2002 and national Commission

for [Tuman Development Ordinance, 2002, | i

having bcclyfpromulgatcd much prior to the

introduction of Constitution (Eighteenth

Amendment) Act, 2010, whereby Art. 27(.}AtA

was substituted in the Constitution in

pursuance  whereof  the ancurrent"‘-

legislative list containing entrics relating to

education were abolished were protected— 8

Education was Fundamentals Rights of an

individual, therefore, the Directive Principles

of States policy being subsidiary to the §
Fundamental Rights guaranteed under the ¥

Constitution were required to be protected

under the law, which were holding the field— k]
-In presence: of said two lasws, and for the '

reasons that the Basie Education Community C [

Schools were, functioning under the control
of Government agencies and by the NGOs
despite repealing of Concurrent legislative

list, the G;)vcrnmeut of Pakistan and

Technical Training Division, which had been

authorized to deal with all the matters relisnt j

to NCHD and NEF-—-Provision which had

brought protection to both the Ordlnnnce, g

could only be repealed by the repealmg

statute and merely by issuing any letter or ¢
the order is in the present case to close dO\‘rn, 3
the project of establishment and operation of

basic education coinmunity schools  was

contrary to laws.

-—Preamble—~National ~ Commission  for ,
Human Development Ordinance (XXIX of
2002), Prenu;ble--anstitution of Pakistan, '
Arts. 270A4, 25-A, 29, 7, 70 read with |
Federal Legislative list part-1, entry 16 &

184(3)~-Constitutional petitions-—Right to

i S

R VRS
e

r———



education—Principles of Policy—Winding
up of Basic Educativn Community Schools
established under National Education
foundation Ordinunce, 2002z and the
Commission under Human Development
Ordin:tnce, 2002--Question for
consideration  was w:lwlhcr ur not alter
abolishing the concurrent iegislative List, the

Federation  was  cmpowered  to make

10 AT

“a

et

i

L fetZe M. X

legislation relating to the mattes directly, -

indireetly or ancillary to the subject to
cducational particularly by introducing
informal education, as presently was being
impartcd through Basic
Community Schools in  the  country
established under National Education
Foundation Ordinance, 2002 and National
Commission for Humaa - Development

Ordinance, 2002—Under Article 70 read

with Entr}/"lﬁ of part-1 of the chgml -

Legislative List of the Constitution and-the

Lducation -

Coastitutional  Amcndments, both me'

Ordinances were fully protected and shall

remain  operative unless  repealed in

accordance with the Constitution and so long

both the Ordinances were holding the ﬁcld,r{_

s i et

T A e~ rarr . o -

N6 e e,

o

the Basie Education Community ,Schools :

providing  informal education to the
baclavard classes or the areas shall continuc
to function—Proposed action on the part of

authoritics of closing down establishment

§ A e ace Wi dr e

and Operation of Basic Education :

Community Schools was without lawful :

authority and of no legal effect and was in

violation of Article 25-A of the Constitution—-

-Proposed act of winding up of the
Commission was uoconstitutional and of n :

legal effect and the Commission was allowed {

B 4 R R VRS PN VEEN

cent v e s dase b v ey Y
“ AP y

>

-Page K]

nn



~ ’ . ( ﬁi nen
— L~
to continue 1o perform the positive duty of ‘

providing basic human rights to the citizens

of Pakistan-—order accordingly. ]

‘8. This Court in its judgment delivered in writ petition No.

3157 of 2009 decided on 15.9.2011, has held that regularizgtion

Act No. IX of 2005 and Act No XVI of 2009 are applicaTe to

the FATA employees. The said judgment was upheld by the -

apex Court as well and in view of the said judgment T"the

v

petitioners are regular employees of the community schools

which under no law can be closed down and be termedfas a
project, if a single student was studying there. There is n ]

on record showing that the scrutiny committee who degl'gred'

. f'-

functional and non lunctionat community schools had' taken .
' B [

¢
.

into account that by that time students were therc or not.

'
9. The Governor, Khyber Pakhtunkhwa, issued a
notification No. SO (E)/SSD/CSTR/99-108 dated 11.5.2012,

which reads as under:-

The Governor Khyber Pakhtunkhwa, inf his
1

. capacity as the Competent Authority has been pleaged to

approve the re-pppointment  of Community Schuol -

Teachers whe guality to be posted against the.nigulnr

posts of PST (BS-7) in phased manner at-the respective
Agenciecs & FRs, purely on merit basis in accordanc e').wi‘thA :

.. ¥ o’
the existing recruitment criteria but in relaxation of upper _ 7 ¢
/ 8 : = ‘ RUYE
7

age limit with immediate cifect as specified below; 31

1 -f-‘ ".

3 e

P
Page 10
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i The available regular vacant PST..(BS-T)}
posts in the Primary / Middle Schools ing
FATA will be filled up from amongst thef
community school teachers and no fresh¥
candidate considered for recruitment till all
the eligible community Schools Teachery areg
absorbed against regular posts in thei
respective Agencies / FRs. '

if The non loeal eligible Community Schook
Teachers shall be considered for re-
appeintment against the rcegular vacant posté

- of PST (8S-7) after adjustment of loca ]
qualified teachers. . t

{ii. The services of the un-qualificd teachers
shall be dispensed with. '

iv.  The Community Schools whose teachers arey
appointed and shifted to other schoolsy
against regular posts, would be closed clown.sé

v. The vespective Community Schools studen
weuld be shifted to neavby regular school
and no further recruitment of Community®
Scheal teacher will be made. i

’,

Moo

4]

10. Record suggests that’ cven this notification was noY

implemented. There are plcthora of judgments of the apc '

Court confirming that no employee could be terminated withotf:

e

placed on 1997 SCMR-1552 (b) which reads as under:- r n:

»,

N
'

-—~Termination~ of service—Misconduct— ’ ]
Civil Servant’s services were on temporary
basis liable to be terminated on 30 days’
notice or pay in lieu thereof on cither side—
Service of civil servant were to be governed
by statute and Rules/Instruction/Regulations

framed thereunder—-If a person is employed

Py A e el e o Te N P Yy /A
N “

on contract basis and terms of employment ]

provide the manaer of termipation of his

/ services the same can be terminated in terms g
7 thercof-—Where, however, a person is to be ,/

LAVEr S
e rpthtept

” .
4 R ¥ -

/k’ 3 J-f

”
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A -, Raneers Smdh and another Vs Abdul Rashld renorted m "00 ).

SCMR 643 it has been held Ihat e

/ ’ "there are allegatlons agamst the p»tmonc

Tl

A _probatwner,f"

" in terms of Etﬁclency :md dlsuplme Rules,

o2 him .my show c.wse notice and assngmng any

condcmm.d U.)r lmsconduut, in that cvunt,
even if he 1s a temporary employee or a‘_
person - employed on contract basw or
he s enntled to a fzurig )

opportumty<'0' -clear " his- position whlch'

means that there should be-a reguhr enquxry 3

‘before . condemnmg lmn for the allegedn

mlsconduct: e 3T :.'1

leewme m the case of Dlrector General Faklstan'

U
. 8

.

. '/,»

-—-S 4--—Const1tut10n nf Paklst'm (1973), A

212(3)--Term1mtmn of, serv:cu--Servwe ‘of

- \.

‘ cml scrvaut W‘ls termmated thhout 1ssumg

u.;\sons for mch termm'mon--Cuvu servant ‘I
whose servrcp; were bemg governed by
Servrce Rules had completed probanon

+ -period of four years-——Servxce Tribunal in the -

) clrcumstnnccs,_ ‘had nghtly found that - \‘

- termmanon of ser\ace -of - civil | servan iz
w1thout 1ssumg " him any show cause n:mce B A
and mthout holdmg mquu-y agamst him, qu
lllegalrand thus had rightly dxrectea re-’
mst.ltcmcnt of cml scrv'mt trenting
_intervening pumd lrum daic of tcnmr'ltmn.‘-};:

to his. lc-mst.utcmcnt as cttmordmary lcnvc

w:tl;ox_nt pay. R

..

In the mst'mt case as per the closun. order i reﬂec &
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without pay. Y. ’

. . . . 1.
Aunounced. - 7 & ‘. ;./‘,c’
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perform their duties as the community schools were ghost

schools and as such wh;:n there is an allegaﬁon, the law

demands show cause notice wﬁich is lacking in the instant case,
admittedly. On the other hand when 67 community schoo;f

were made functional whether any notices were issued !to O:T

()

)

locals, previous employees as per notification dated 11.5.201
. < 4 :

of the worthy Govermnor KPK. Since, all the petitioner; are th

e

locals therefore, they have Been discriminated.

-3

12,

!,"

respondents are directed to adjust the petitioners ir} the

}

making the circumstancés,.so that the Education flourishes ‘pl ‘

. Y
the tribal area. The exercise be done within one month aﬁ?i‘
; ' 3

) B ) e ’ [AITAN
recéipt of the judgment. Since petitioners have not worked
- " - -'.

) . Bl .
against the posts, therefore, they are not entitled to the wages -

for intervening period and their said period be treated as leave

In view of above, this writ petition is allowed and

e {13

community schools by revival of the non functional schools Sy :
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k Niaz Muhaonvnad:

i Muallar g

| Dilwar khan

22

Khaista Zar

- Noor Mohimmad .

! ihé’éﬁ(m'ah'

| Hakim khan

. ‘Qaill shan -

" Sher'Rahman

-

-“CS Slfaj Kor Sa mghaha
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TERMS &CONDITIONS . .
1. The re- appountment order shall be nade purely on project basns fo prOJecl perioa

2. The appointment order will be subject. to further verification’ of. the:r educauonal _

and professional testimonials ftom concerned boards/institutions ;. l : '

3. Ther salaries will be paid after approval of revised PC! or. unde ‘the approvcd L

scheme by compelent forum litled) Re-opening of non funcuogal commumly !

schools in Mohmand agency. ] .

- In case the decision in above llicd CPLA tumed out lo be“_. lherw:se ‘their y

regularization will be' subject lo Nolilication.daled 11-5-2012,

5. Aligsled copics of Charge report & lestimonials shall be submulle .l_o the quarter

concerned in prescribed penod of hme in !rlpircate fz ‘,.., S

' T . (Khazsta Rahm ) o
" Agency Educaflorl Offcer
,g - Mohmand Ag.‘ cy&]
Endst: Noﬁo ?Q’J /Estab H/Re- appl iGm: F(M/F) daicd Ghallana: ]
Copy 10:- IO . ; S
1. Direclor Eduranon FATA Secrelarul Peshawar

D.

2. -Political Agenl Mohmand Agency: *

3. PSto secretary SSD FAT/\ Secnelaual . o g

4. AAEO(Dev) local office. - . : AL

5. AAEQ Femiale local office - . TR

8. Accountant local office. R .' é .
7. Teachers concerned. - '

Note: Unattested photocopies of relevant documents are not acceptable
.
Mohmand Ag fi )
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~ | Khaista Zar S/O [hsanullah CS Samghakhi .- GPS AFI Laman AVP [
S - G !
| I§ .m\z I\han S/O Badaam Khan | CS Khatim Jan- Jarobi Dura | GPS Tdrangzai Baba G AVP ’ .
t9 | Murad .}.Ii S/Q Ali Rahman CS Jarobi Dara Abdutlah GP.? Malkana: L AVP -
. .. PR JEPEREY I S . B
S : i MR IR § N
P20 AsilKhan S/0 Jamal, ~CS  Samghakhi GI?S A_c‘_ éim ,Saaz PLAVE
1 21 | Mukammil Shah S/O Hazrat CS Anarul Payan® . GPS A(iim Kl]l l‘ AVP b
L__ Mubhammad . y .. A
© 22 | Zahir ,Sh:lh‘S.'(')'Aluiuf Wahid - |1 CS .S;chlkh li.lb:n ) l_:_I’.\ NJ;‘I Kilii' Tasp
. S Y N e ¢ S
D I \Iu .s/u uul.: I\lmn —ic Cb Mama/m M«r Alam GRS L.‘\l_];]h.tll\.md No.01 !I.-'\ v
i g R i
24 T\ bazarliahy S/() Najum Khan GPS !%j‘a?'da /mrat fAvp

S Appuintnent of the candidates i is m.nde pun.l\.' o wemporary h.ms und is lu
without assigning any reason. : ‘

3:"?'

TERNMS CONDITIONS

..
.

i Charge report should be submitted to ali u.um.cmed

|

!

cS Khatim Jun-Jarobi Dara !
1

.

i el

[T

+ saluries if found fake/bogus the order will be considéred as cancelled. £

1. Al those candidates who are mamculatcd should pass their F.A wnlh;n 2y

order.

& They shoutd pmduu thli Health and  Age certificates from the \um.) \uu mn Mo]nm.um
[Fihey failed w report of their arrival, wnlnn IS day sl ofter the is m.mc.u ul't

.mlum.llu..lll\ a.on:udn.rc.d as L.mu.l!ul
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Copy to the-
irecior ot Education ({“A A ) FATA Sc-.rcu: Bt Pu.h.m.u
Political \genlMohnmnd Agency. - i : '

PS to Additional Chief Secrerary FATA for perusal of the Addmona ChlefSecremn 3 ’\] \
PS (o Suuemrx SSD FATA Secretariar. . :
Agency Account Officer Mohmand Agency ol Ghallanar.
Agency Surgeon Mohmand Agency. |

i
-
-
]

s

AALO Concerned.

Accountant/I’ay Clerk Local Ulhu,,

¢ )muals C‘oncmud

STES

RIUNERR 26/? 25' /(Commumt) rile) Datcd/30/U$//70}

s

(rd ILI Ullah l\]t‘hbuud}

s
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.,\5L cv !_ducmmn Orficer.

y ducauun OHier.

Mghmand }5
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o Al kinds of .documents would be vcrmed from the gomunu.l Bo.uds/Umv x'suv betorc the deawl of ine.:

wiloo
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b  THE SUPREVE COURT OF PAKISEAN RS
P (Arrnmmwmsmcnonr ’ L R
! MR.JUSTICEUMARATA BANDIAL
Ty MILJUSTICEMUNIBAKHTAR
L] l . .
I I Civil Petitions No,624-P., 661-P/{15, 264-F to
; .. 366.-P/16.446-P, 458-P, 52T-F to 530-P of 2016. . -
(On uppesl fom tho order dmed 2252015, 27.102D15, X . SN
14.42016, .L?ﬁl(!lﬁ 5.102016, passed by Peihawer High' . o

GG-PIN W2 Nol60!-F,

34//33’.47775 ﬂéé\ff

R Court, Peshawse In W.P’No!? .
. WPAQG2PL426A-PNS, ' WR2SISPII, WEALPAL - .
r W.PNo.4110-P/15, WP.4LE2-P/15, 4165-94206-?1:5) i
' . . . :
i P.No.624-R of 2015 - . Chief ‘Secressy FATA, FATA.C -
; . : i -~ - - Scoretasiat, ‘Warsak Road Peshawar Vs, Mr, Fjaz - :
: o ' - Hussain and othcrs . . b2 4
b . : . o
i < C.P.No.661-P of 2015 - Govt of KPK through Addltmnnl Chief Secretary - ‘ :
: . Lo, ) . * FATA, FATA Sccmtma!, Wgrsnk Road thnwnr J g ,
LSyad Zahxd Hussain and andther » - ~.; - a;; P
CP.No.264-F of 2016 A'daiﬁonnl - Chief ~ Sccretary FATA, FATA ke
| " Secretariat, Wersdls “Road Poshawar ¥3. Allpm‘ o
L. K.han o ,,“ . PERE S
; ' . . ‘." - N A” .“ S a T ! ,.‘ S lL
; C.PN6265-P:1 2016 - Addxbonnl .cﬁqu"-’éc'prdary FATA. FATAf *
R ct R Secxemrtnt, Wma!c Rond Fe-shBWar Vs Qimat ¥
_ . I\.hzm ' . 3
\4& 266-P of 2016 Additional Clief  Secretiry  FATA, FATA}
: : Secretariat, Warsak Road Peshnwnr V. Sher Alnm R
and othcrs A ’

\/C,g,m' 4_4§P 0f 2016

}{. P.No §§O-P oggalg_
/""

,/"

.\ _-—__-—-n—-—_-

y M C. I’.No.SZ')‘-P of2016

C.B.No.528-P of 2016

Secretariay; Warsek Road Peshnwar y__. Mst.
Nurgasandothm ) cael ‘ r
. ' B

Addlunnal Chil
‘Secretanat, Warsak Ro

andoth

ad résbaw Vs. Nezir Gul.

‘? Y

Khan

A:ldnional th°f Sccmtary FAT
Secretariat, Warsak _Rozd’ Peshawar
Khan and another. . .

Addifioaal : Chief - Sertary FATA, FATA' E
E

Lt

Additional . Chicf Secrctary FATA, FA'I‘A a
Sccremm.t. Warsak Road Peshawar Vs. Nadcdnru
" 2‘

A, FATA}
Y. Yousfi.
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T- CPN0.624-P/15 tic. ) R}

- C.PNp.528-F 08 2016 Adn.huonal Chief Secremry
. . ’ Secn:mmt, Wm'sa!x Road Poshawar V.V th Khan

" (in all eases)

 FortheRespondent(s)  :* My, Khalid Rehmon, ASC.

m@u_).xm sc3s7. o - S ERN: | B

ol
13y .

~

FATA, FA’I'A.

C.P.No.530-P of 2616 Addmonal ‘Chief Secretary FA'I‘A, I"A A
vSecretAnal, Warsak Road Pesbawnr }L_ Saifur'A

TN~ * .. Khanand anolhcr

Tor the Pefitiorier (s) d
' alw M.r. Salfiliab, ADEO and Javed, (.'I‘O :

i et

) : Me. Giilam Nabi, ASC.
Date of hearing’ - X s, n.zma
o ORBER - ¢ - E

Umar Ats Bgndml, J.- C.P.No.624-P of 2015is. barred by 30 days. Thc de y R

is condound as the qumdons msed in this peunon are: the snmcas in. the

?

connected pemmns which are, ﬁicd wnhm the time allowcd. Rcfcrcncc ~|s

madc to the case of ehree ] i ; o)
' . . i t BT

' 2. Leamed Addxtlounl Advocm.c Gcr.'eral, K.?I\ states that the unougncd .

‘ Judgment was ;rendered by tbe leamcd H1gh Court wn.hour. cons:denng tl‘e
Y

Junsdlcuqnal objecuon to the mmnmmablhty of the Wnt Petmons undgf...v'. .

Amc!e 247 of the Consumtmn. Thc smd objectaon is not, prcsscd presently n

view of the 25% Amendment to the Consnmnon whmby Arnclc 247 has bcen .
01mtt=d. As 8 rcsult the I ed Pu;hnwnr High Court pow is vmu:d wuh 3y
jurisdiction in xclanon 0 the mnnﬂs that arise in tbe etsrwhﬂc FATA u:mtory

Io this behalf he has mopmced_ on record an arder byaLargcr Bcnch oftlns e
Court amd 10.7.2018 pas‘sc.d :n) CPsNo253-P asd 134-P_ of 2017 L h l

Accordmgly, {camed Addmonal Advocal.c Gcn@al and lcumed counscl for thc

B L T Vaptuiy S

respondems pray that the 1mpugned Judgmcnts he set nssdc and the maner» Ty
i. . ATTESTED R I

t e : 2‘;‘
Cont Assodmo

st ame e SUPICITY leﬂ'-t”""‘"'“m" N I )
R . |;m~.3ha/ X .o

adh, -
Eh
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C.P.N0.624-P/15 els.

. ;l. ’

remanded to the learned High Coutt for decision afrcsh m the Writ Petitions

~ .
filed by the respondenis. . . o
3. Accordingly by consent the impugned judﬁ'ncmx are set aside,

the petitions dre copverted info nppca.ls and, al]owcd ard the
‘Writ Petitions

mater is

remanded to the lca.mal High Court for d:cmme&mh of the
filed by the respond..nts whlclrsba[l"{tc.*dﬁe};ﬁ’nd[ :tqn‘b" -ynnd[ng In case the

-

};pp'ﬂ;d"g‘ ghts 'slha.ll not be ‘affected
Ay o,

‘ l}dccxsmn is rendered by the

S "o“ 53
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M/s' Ghulam” Nabi and Mr. Muhammad-TAsif,” _"--r

. W.P.No.3766-P.of 2014, W.P. No 163‘{P of 'f*

JUDGMENT SHEET " : A %

IN THE PESHAWAR HIGH COURTY,
PESHAWAR

(Judicial Department)

. W.P.No.ZdBSoP of 2012.
e N

Date of hearing: 22.01.2019. Ly

advocales for petllioners. L

. JUDGMENT - f ..

| MUHAMMAD _AYUB KHAN, J.- JTnis

judgment in the instant petition..shatl{élso >
G -. wl,'; .
dispose of = W.P.N0.2515-P_ ’of -9013,;
B

2015, - W.P.N0.4062-P of- Q018
W. P.No.4063-P of 2015, W.P. No'406l P of :

s

2015, W.P.N0.4110-P of .- .5 2015

W.P.No.4162- P of 2015, W.P.No. 4165 p of
201’5 and 4206 P of 2015 ab c rnrnon
quesuon of 1aw and fact is mvolvecl in all

these pemlons

2.- Petitionsrs in all the petmon' were

. appointed on contract basis agau‘\sl. gam;t '

the posls of PST, PTC/ : lnétmctors
Chowkldars .and Field Cattle Attendants
lhrough different orders by the respondenl-
depar’(ment Ain  the erstwhlle Fg_TA 'h_'l

WPNo 2498-P of 2012 (lnstant‘ pet tlon)
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Mr.Mujahid Aln Khan, AAG for respondemls S




‘ appomled wnlhout any adveﬂlsemenl

29.09. 2015
" 45.06.2016 and 05.10.2016 allowed lhe satd
btk

& redaire

‘r“-ﬁ' e e A Gt i

"
P
N

and W.P.N0.2615-P of 2013, patitionets

have sought remstatement]regulanzahon

whereas in the remalmng wirit petmons o‘ ly -";

regulanzatlon of serv:ce has been sougm n

som_e .t:'me, petmoners recezved a‘ notlce_~:

raspondenls No? to 12 have ~_b eni

27.10.2015, 14p4 'me

wnt petmons as prayed ior The '

|udgments/orders of thns court were assailed

W.P.No. 2515 P of 2013, after semngf'or .

_vide -which their ‘services have been' t

;\c.rmlnated bmc:g. 31.12. 2010 aug msl ad
his i7"

: court wde judgmentslprders daled.:“fr

e

: ové...

by the Governmentl respondenls befo e the .

Honbte apex. Court in Cuv:l Pe mona,'

.

NOG24—P 611- P/2015, 264P lo 260-;

912016 446- P 450-P, 527-P.10 53? -P of .

2016 Sald petltions were . allow d on

*

A

- 2841 2018 “by setting asme the ' above |
1udgmentslorders and the: matte was_'. :
remanded back to this court for' igcisioﬁ

afresh. L .o .
~ 3.". : in view of changed '(:ircﬁ " tance},
mtroduced i 25% amendment, iirttc { 237 ‘of

the, Constitution was omltted and t is coun !

i ' .' Hg

=, FrED.-
h ok [
.. é / Cour
6/‘/:8 619

R 5 3 :

""'l?f-. SN Ny

‘W . ;:’) ' ) ) "_'

3 !

R |4 H

o £ , /

S 0 1

- -,:(:' ?

. 1‘. .o , !



R

[ S

e

,.

LT

v

s vested wrth the’ powersljunsdrctron

oty '_'_,"
O

. P
amitipann O,

entertaln matiers reiahng lo erstwhrle FAT

‘,.

. 4. Through sub-sechon (2) of Seetlor

..,f..ﬂ-' ﬂ_
[ mw-r-.m

. of the (Amendment) Act of 2005 v

. "‘"‘.

r.-\_."-i:‘.
3

provrso added lhereto it was drreoled lha a -

person (hough selected- for appomtmen

/

o-..r
mt-'-
-

the prescnbed manner to a servrce of. p

5"14'-,‘.
S

on or . a(lor the hrt day of July 2001 ull—

it

v.vvc‘r':,'.."
[~
-

'commencemanl ‘of the said - Act‘

appornted on contract basis, shall. wuh erfeot'.. :

2

from the commencement of the sald Ac 5‘_ba e

deemed to have been appormed on regular-

e
.

"

basrs All such persons and the perisons e

appointed on regular basis 10 3, servrte or.™

the

e

e

post in.the prescrrbed manner,’ aﬂe[

5

. “r

by

' commencemenl of the said Act, shall. i:c‘” au " .

-

T ,! , - "~. mtantSu purposes, be a crvrl servanl g(cepi e
" S .. . - “."f' ;

; for the purpose of pension or gretuity,’sdc_h : l v
' — :"’ 38 cwrl servant 1n- lieu of pensron?«?; gralurty T ; ,
: 4 o “be? £ enlitied to’ receive such ;}rnount .
. . contrlbuted by hlm lowards the Cont%ouloryr . L

Provrdent Fund along wrth contrbutror

, '

prescrrbed manner. Further provrder'

lhe event of death of ,,uch cltnl Zervant-

e

whether before or after the retlrem nt, his

- family shall be entitled to receive. he said ‘

.

b
¥

3
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., cadres shall not be aﬁected

amount, i it nas alrady not been recglve&
by such derceased civil servant. . 2
5 Once again, inrough the then NWFP#
now KPK (Regu1aru.at1on of Servzces) Acl
No. XVI of 2009, - on the sttenglh ok{

b 1

prowsnons - of Sect!on 3 thereof‘ aii

amplOyees Inciuding the recommendee %(

7

tho Hngh Court appointed oA conlmcl
adhoc basls hoidmg that on 31* Decembgir.

cl

2009 or till the commencement of lhus f
/)
“shall be deemed to have been vah'ly

appomted on reguiar basis havnng lhe same

:_.,.‘ .',,)

qualnfcatlon & experience for a regular p st . o

-

.subjecl - o 'excepuon - thal]

gnven to the provision of this Acl ové - all

" enforced and it was further prowded that
any law.or rule. coming in conﬂlct wuljw the -,

provnsmon of Amendment Act or tncons stent E

1

. sewlcelpromotmn quola of ali_g senfice ..

. other laws .& rules for the tlrne bgtng

thereto, shall cease lo have effect This B

clause of overriding & superlrnp_osmg n'ature

“has equipped the provision of Arneniment 1
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Act No.XLi of 2009, with ever Iasting‘ effect

over all other laws & rules then in vogfje‘

7. Leamad counsel for the pet’s}ionerﬁ
invited attention of the Court to the:éeanier
judgments of the Bench involvi'ng szpme &
similar Issues, which were renderedj? in the

” 1
case of Dr.Rizwanullah etc Vs, Govemment

“of NWFP etc (W.P.N0.1510/1897) {and in

many other writ petitions, who conilractual
services were regularized by the stré%r!\gth of
the slald jucgment, elab?rately d"eal';r{g with
each & every provision of faw releva;{t to the
subject matter promulgated from ::flme 10
time and it was further stated at the bar that
this judgment of the Court was ﬁmeptqd
and acted upon by various depart&;ents of
the Provincial Governmént and se&ices of
contractuai employef:es weregj duly
regularized, issuing office orders ak,.?different
occasibns and no grudgé or grieveii:\ce was
shown against it by the Govemmer;t to take
‘the matter to the Hon'ble Apex Cou : .

8. Learned counsel for the petitioners
further Invited our atiention to diﬁen;ént office
orders, issued In light of the ]Jdgngent cited
‘above by various Heads }of t'he

Institutions/Administrative Secreta

L.

jes of the

L‘...
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» .sald 1udgme1t in full.

A P RS

Provtncral Gowernment complyin% wi '. the ;'

9, | The learned counsel also rnvrt d the
-Court ’ attentron ‘to the - case B of:‘
Mst Shagufts Syed Vs. Govemmem of

KPK etc WPNo 173112006 alo gwrth
1 1. 09 2007

. &
extending the benefit of the provlelon of

: W P No 475/2006 dated .

. Regularrzatron of SeMce (Amendment) Act

Jev i

- 2005 to various employees. wha were

) appointed on contract basus The learned
counsel produced COpY of the ;udgment of

A the Hon'ble apex Court glven ln Chul

Appeals No. ‘150-P & 151-P of 2009 declded
‘on 24. 03 2011 where the above entmned
Judgment of this court was impugned The
" Honble apex Court after elab‘olrarely &
'extensively dealing with each & every Iegal

& factual aspect of the case. not o y upheld

the* v}ew taken by this Court.but also

referred to its own judgment glv n m CIVII'

B Appeals 'No.834-P to 837—P of 2010 decided B

on 01. 03 2011 wherem it was. he d that the

cases of contractual employees though ‘

' appomted on project are squarely covered
by the provision of Sectlon 19 (2) of NWFP
" Civil Servants Act, 1973. Aocordlngly, botn

Py
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"..and ‘their .contractual services
M P S =

" regularized, - . however, he‘-.f'.was§

- ’/“’

tegal posatron the learned Ad Itlonal j
"Advocate Generai was repeatedly a ed to‘

~draw lme of dlstlnctron between the case of

t a}-

" the petitioners and of those o whom ;eneﬂt

-of the sald provision of law’ was extended l

petmoners at drfferent occaslons an; drfferent,‘ '

R

dates as contract emp|oyees aga nst the

posts in questlon

: ,11. ‘An ironclad . proof In the §j1ape of
i documentary record is avaliable o% file that

: the petmoners were appomted on contract '

) basls by the Competent Authonry, hu:h is a

- fact undeniable in nature and theur_‘

contractual services were renewed and

'

E extended from time to time.-

' A'1v2. The undeniable legal, posmon is, that

£

.‘th'e petitioners are contract e{ployees

. ‘because .they ‘have not. been). bsorlged

. ?}{“.A‘
- S
i
1% .
b

e e

R
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1

permanently m the depariments cor}cemed
where they .have been appomte . ﬂer'
adoptlng procedure. therefore they -are
enmled to protection of the beneﬂcual
provision of sub-sectlon {2) of Sect on 2 of

-the then NWFP now Khyber Pakh{ inkhwa

Civul Servanls (Amendment)"Act 2005 and

. i
thelr rlghts are further protected u} a more

effective manner by provns;ons of ?ectlon 3

of the. then now Khyber P}akhtunkhwa .
Employees (Regulanzanon of Serv ces) Act
2008 to which- supenmposmg & ovemdmg

effect was glven on all the rules 8. law to the

: ¥
’ conlrary The latest enactment came lnto

““force - on 24" October. 2009 when it was .
i

pubhshed “in the official - gazette of the

Province extra ordinary.

3. Vide Noufcaﬁon

SSDICSTRIQQ -108 dated l‘l .05. 2012 :

protectson ‘was extended to en%ployees o{
>

Community ~ School Teac ers .For.

: convenience ‘'said Notsﬁcaﬁon ls reproduced
-as under. ‘t .
 “No. soteussmcsmms.wal .. The
Governor, Khyber Pakhtunkhwa ln his
capacnty as the Co,mpatent Authcrtty has

2. ,been pleased to approve the 1e:; appomtment

of Commumty School Teachers who qualafy
]

25

i
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to be posted agalnst the reguta? p sts of

_, PST (BS-7) in phased manner. at the
respective Agencies & FRS, purely on merlt

' basns in accordance -with the 3xlstmg
-recruutment criteria but in retaxation of upper
age-limit wsth |mmed|ate efrect as § ecrf ed
below. h S
‘ 1. The available regular vac t PST
(BS-’() posts in the anarggmadie

.Schools in FATA wsll be glled up

from amongst the Conumty

" School Teachers and no fresh

candidate consudered ,fqr
recruitment  fill all theiellglble
Community School Teachers are

absorbed against regular posts in

thelr respective Agenc:esl Rs. »

2. The non-local ehglble Cegnmunlty

School Teachers shall pe

considered for - e-apponntment

(\/} . agalnst the regulara‘vacgm posts
L S . of PST (BS-7) aiter, adjustment of
. 7 local qualified teachers ot
J _ o 3. The services of “the- u%quahﬁed "
. e teachers shall be dlspensed with.

4. The Community Schocg.s whose -
teachers are appolnted end

shifted to other schools against

regular posts, wqu[d .pe closed

down. - E ok

5. The respectlve Communlty
*‘Schools students would be shifted
to nearby reqular schools and-no
further recruitment of Commumty

School teachers wul be»made 5

R PR
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Rt . Bt

W
o
™ ?"-o‘“ Teard

Secretaryy
Social Sectars Dapartmsnt
FATA Secretariat, .
Peshawar‘t .

Question is whether petitioﬁers 'are

governed by the provisions of . the North.

West Frontler Province . (now4 Khyber |

Pakhtunkhwa) Employees (Reguta%lzanon of

_ reproduce Sectlon 3ofthe Act I

T as’ the Act)

/k‘,

basis .

15.

- % Servnces) Act, 2009 (heremafter referred to

—_—

“3,Regularization af Servlces
of ' certain emp’oyaes.-AM :
employees Includmg
recommendees of the *ngh X

" - Court appomred on conSract or’

adhoc basis and holding that.
post on 31% Decembar,izooa
or till the commencement of

uus Act shall pe deemsd to .

have been validly appclnted on

‘reqular basis hgving tf;q same .

c}llaliﬂcation anq experience.”

W

The aforesard Sectson f;of the Act

3

it would be rel?vant to

reproduced heremahova clearly, prowdes for

the regularization of thei employees

appolnted either on coqtact basns or. adhoc

" appointments an 31st Dgcembet. 2008 or till

2 .

were holdlng ’;:qntract
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" ¢ r'was extended from time to time and werg

11 2
the commencement of this Act. Admittedly,

~the petitianefs were appointed on'.’contract'

baSlS. wh(ch penod of their appongtments

-t

V. S

" holding their respective posts on thg cut-of- '

" dte provided in section 3_ibld" gs they

-
e

(petltxonars .of WP No 2498-PI'012 &

- 2515-P/2013) were terrnmated fro §ewi§e i
on 31.12.2010, : L
16, Moreover, the Act cop?hln ,a.“né{‘,
obstante clause in section 4-A :Nhnoh reads k

as under: )
“g.A, Overriding 'aﬁeci.-‘ - !
Notwithstanding anythmg to
. ¢ the contrary contained in any-’:- ]
‘other law or rule for - the Aime .j~ ' :
being In force, the- provlslons
" of -this Act shall : haver an
_overriding .effect and¥ tha P
provisions of any such léw' or ; ‘
rule to the extent of -3
.. linconsistency to this Act‘shall
5 cease to have effect.”.

'r‘""

;. . . 35
17.  The 'above Section gxpressiy

3

‘exciudes tne apphcatnon of any %ther law

~

T e

sy

and declares that the provisiorns f the Act

L T e P

wnll have -overriding effect, being a: special

w

: enactment In thss background th?{casgs,of
G g

“the petmoners squarely faIl,w-thm:
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of the Act and thelr servrces were mandated ;'
to, be regulated by the provmons of thﬁ Act

Fur;therrnore. relevant to the subject is letter -

- No 8878-87 dated 13.12. 2010 (Annex D/

in WP No. 2515-P/2013) It hasf been '
mentroned in it that regular vacant posts be .

dvemsed immediately and recrgltmer\t'

' process be’ completed as per prescrrbed

procedure on priority. lt shows that there are
s regular pdsts’ againsi which the petmoners
were- working. Some appomtment% have
been made by the respondegus lg
pursuance of ‘ the above letter whlch are

mentioned as respondents in WP No 251 5-

P/201:

18. Previding cause of actionlgrievance .-

fo the petltroners. the Government of NWFP
‘ (now Khyber Pakhtunkhwa) presen ed a bl“
|n the Provmcral Assembly through whlch
Sectlon 19 of the NWFP Clvll Se ants Act
"was to be amended The s,asd bill, was
passed by the Provmcral Assembly of

' NWFP on the 5"‘ July, 2005 and assenled to

by the Governor of NWFP on 12 July,

2005, which was notlﬂedlgubllshed in the

b
Gazette of NWFP, extsa ordinarif on 23°

July, 2005. ‘ b l
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followlng effect:-

.'_--NWFP Act No.XVIil of 1973,
- North-West Frontier Province Clvul Servanu .

Sub-sectron 2 of Sectlon 2£of the

i
Amendment Act IX of 2005 is. to the

.t »‘A-'-i':-,’-,vr.
sl

v2. Amendment of Sect on 19 of
“f

" Act, 1973 (NW.F.P. Act No XVIII: of 1973)

) .';_ . relevant.

B ;subst'rtuteq:- : . ’:;;,_‘

. for -section . 19, the fouowmg shall be

el

h ,’/‘2_" ‘ 19(1) Pension and graturty--Not

'.:gl:

(2)- A person though seiected for

appomtment in the prescnbed mgnner 1o

Zservlce or post on or after the Ist day of July,
- 2001 till the. commencement of the 'sald Act
-but appolnted on ccntract basus sha!i wrth

' gffect from the commencement ofvthe said
Act be deemed to have been—appolnted ona

.regular basis. ‘All such personszand the
'~'persons appointed on regular basrs to a
sennce or ‘past in the preacrsbad manner

after the commencemant of the said Act for

"-. all intents and purposes be crvrl servant

except for the purpose’ - of pensron or
- gratuity. Such a civll servant shall in lreu of
' pensron and gratuity, be entitled to recerve

o such amount cantributed by him towards the

Contrlbutory Provident Fund, alongwrth thg
contributions made by Government to his
account |n the said fund In the prescnbed
manner’ - :,_-é,'

" 19,  Through the abova provrsron of law,

the employees appointed on contraci basrs

i . :
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but in the prescnbed manner were pg‘owded

protectlon by regulartzlng their. servnce;s The :

£
provrso added thereto states’ that a person,
%

who is setected for appomtrnent Sin’ the

: prescnhed manner to a sennce or post but

v M

appolnted on contract basrs shall wl effect

the commencement of thts-OrdunaFce or

T

R . e

from the date ‘. of “his .. conjgnuous

apporntment wh:chever may bf ’Iater be

’ deemed to heve been appomted on regular

3

' basts in the department concernen% Such .

) xemptoyee shall for all intents & purposes

L r.
‘n

.be regular employees of the instltutnon o

concerned except for. the purpose of

‘:f

U .

.pansion or gratuity. All such employaes '

R % T
‘ .shali in treu of pension & gratunty be
{’ -

entttled to the benefits’ of the Contnbutory

" Provident Fund scheme in.the .p,rescrtbed

manner. - o

0. g

©.."20.  For the detailed reasons 'dtscussed

above we entertatn no amount of goubt that

" the petlttoners are entltled to "‘? prayed

retlef because services of srmularty placed :

‘-employees of d:fferent tnstitutlons/
f

- departments, who were appomted -on

' contract basls. were held to have been

_ regularized through the p_royleton'of varrous ‘

© e e

i
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enactments, discussed above, _trioreso.
when the main judgment of this Court was
nt;i i}npugned befora the Hon'ble ap;x Court r
by the Provinciai Government, theréfore. o |
distinction cén be drawn batweeﬁ ;ﬁe case }f
of the petitioners and of those {0 vtvﬁom the ‘§
same and similar benefit was exte:nded by !
this Court. Even otherwise, once the faw

has been interpreted in the earlier 4;
judgments of this Court In favour of the |
employees, then the subsequen}_Division "'
Bench, in view of the long -;'chain of " ’

P

H
authorities/dictas of the Hon'ble apsx Court,
: !

cannot deviate from the previbus view, |
mareso, when we have no reason to differ

with the earlier view. . 2

+

“¢

29.  Accordingly, this and; ali  the
conpected petitions  are allc;vyed and
respondents are issued a writ dirééting them .

to treat the petitioners of this anial of all the
connected petitions as regﬂlanjlpermanent .
employees from the law came into force, as
discussed above or from the date of
ofﬁclatipg service as stgted in the relevant
provisions of law. Formal ofﬁ;:e order be
immediately Issued in this reéard by the

campetent authorities in regard to the above
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;Iegal position, the service bobks/reder of ali

' the petmoners be duly arranged ‘and’

: prepared however, their mter se semority

be dejermmed by the compstent authontle;s

-in accordance with law and.rules on the ;

subject. e S
22, It Is added that as respondents No:7-
to 12 have been appointed when sawices of

the petltloners In W.P. No 2515-P of 2013

-l

‘4 were termmated therefore, lhe mager Is Ieﬁ
K (o) the respondents to deal wuth fate of
2 |
respondenls No.7 to 12 in accordance wrth ,

law and rules on the sub]ec’t. -
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I’\I THE SUPRE:ME CGHRT OF PAKISTAN
' {APPELLATE Ju ‘QISDICTION)

o 'PRES;JN*

. MR.JUSTICE GULZAR AHMED CJ e
: .--MR ‘JUS7ICE IJAZ UL AHSAN = - -}
. MR JUS(ICE MU\UB AKHTAR

{)

AR \'y J ) o ’

‘C’[VIL APPEALS NO. 231, 23c.- 205 236 238 241 244
243, 256, 260 P a6, 260.278 270 281, 286,
287, 290, 291, 292, 293 294, 295, 296 '300!-
304 & 306 OF 2020 .- . 45,

. AGAINST _JUDGMENT—BATED 14.10.2014 OF PESHAWAR, .
HIGH COURT, PESHAWAR, } _ji‘SED WRIT Pmmowsi :
NO.390-P OF 2012,.ETC..” ,,' L

— . ' ¥ -
Deputy Du'cctor, Fma'uce L& {in CA 23]/2020} 4-. L.

Admuusn-auon FATA. through Additional . -

Chief Secretary, FATA Peshaway & others

Additional Chief Secretary FATA, FATA
Warsak Road Pe. shawar &

_ Secretanat

others

Secretary, Govt. of - ‘<P i ;nculture, )
. Livestock & Dairy D Jelopment .

Cooperatives & Fisheries,” Pe¢ihawar.’ &
others
_ Govt. of KPK through Chief Sec: -tary, le
Secretariat, Peshawar and others
Govt. of K.P. through Chief Secratary,
Peshawar & others -
Province of KPK through Secrertuy Hea.lth
" Deparitment, Peshawar % others.

Govt. of KPK through Secrets y Health =

Peshawar and others

_ Govt. of KPK through Secretéy Health,
Peshawar and others .
Govt. of KPK through Chxef Secretarv,

Peshawar
Govt.- of KPK. through Secret ry Higher

"(inCA 235/2020)

. finCa 238/2020 i

2t
e

s i

»
3
A3
='.
23,

:.'. .

{m ca 233/2020)

ey, SV,
b I

TP

Q-“ L.

fin CA ?36/20 )

-M)mw- “

3%

A

-
“ [

«0

fnca 24142020)5 ‘L

(mm242/°oza)i« R

fin CA 243/20"0)5

. ,{mcazss/zaza;f A

fin CA 26‘0/ 2020;":;

N -W
t2¢

e - . ba

4 e i e e ———— .

Education, Peshawar & others : T
(in'CA 262/2020)'F -

Additional CHief  Secretary FA lA FATA 62/20:

Secretariat, Peshawa.r & others , ]
Govt. of KPK. through Chlei Secretary fin CA 253/f02,¢%‘ :

e

Peshawar & others | o ‘
Additional Chief Secretary F: "A FATA {in CA 954/2020}{ L b
. Secretariat Peshawar-& others .. . ! § R :
Govt. 'of KPK through Chief . Secretary (mCA266/202(? e
Peshawar & others s ¥
Directorate  of L1vestock"" Dairy s (mCﬂ273/202°[~
Development FATA through- 1t.w ‘D:.rector,. _';EA
FATA Secretariat, Peshawar & ¢.1ers S
addidonal Chief Secretary” FiiTA, FATA : @ 0‘1279/2020)
Secretariat, Peshawar & others “
TR TR G ,u“m s GG ST
: o= _g lor ourmssoqate ~
" ( reme Courtof Paklstan }
, lslamabad A )
A u
Q] : 1Y
70 i

- s
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| L L e
Additional Chief Secretary. FaTA FA"A finCA 281/’20”0 A .
Secretariat, Peshawar & others® . _‘" R '
Govt. of K.P. through Chief Secretary,. : (mCA%ﬁ/” 1S '
Peshawar & others . ' b i
Govt. of KPK through Chle; Secretary ﬁ"c“s’/za’{: - .
Peshawar & others . .. ) ‘ _ " ? o o
Additional Chief Secrétary, FATA , FATA  : hy v
Secretariat, Peshawar & others’ ™ - ", - - 4 N i
" Additional Chief Secretary,, FA"‘A , FATA .: : -‘_.?f-": 3 .
. Secretariat, Peshawar & others * : K
Additional Chief Secretary, FATA , FATA J'"CA?W}QO"O/Q S S N
" Secretariat, Peshawar & others ' - ) "!‘.f .

}';‘ATA . finCA 293/2000 ‘i

‘Secretariat, Peshawar & others<: -

-Govt. of KPK through. Secretary Hcalth o
.Department Peshawar & others. '
Secretary Health Service, FATA’ Secreta.xlat
‘Warsak Road, Peshawar & othess !
Govt. of KPK through Chlei Secretary,
Peshawar and others

{in CA 300/20_’0)

Additional Chief Secretary, FATA , 2.

Secretariat, Peshawar & others ' : L ,

Additional Chief Secretary, FATA ;. FATA !fncﬂﬂ"/""?“’hz,' b

Secretariat, Peshawar & others T , 5 .

Additional Chief Secretary, FATA-, FATA - ImCA”S/”""i 3 L

Secretariat, Peshawar & others ' B .

~ Additional Chief Secretary, FATA , FATA : f""c-’""”/”-?o)lé : ;.

Secretariat, Peshawar & others , B : P A ‘

\%emnal Chief Secretary, FA_I‘A FATA fmC“97/20~’°1 T

o etariat, Peshawar & others. - R : SRS S
Additional Chief Secretary FP.TA FATA ("‘CA299/'~’° O} L-——:——_ E .

£

'

finCA 304/2020; : .

(mcnsos/za 0) t
3 B co Appella{lys

. S VEmvs o R
' (mc,qzm/zazo;l_ e -

Dr. Lal Ma.rjan &another IR L
s fin CA 233/2020)1

Sher Farooq' : 7 SRR

Barkat Ali & others . . " :  inCA235/2020)%. "
Lal Rehman & others .~ -t . :  fin CA 236/2620) 3. - i
" Syeda Humaira Sultan & other., . it IWCA238/2C-20) SR B

Muqadar-Shah &others :- .. . T finCA241/20200% . S B .
* Nazeerullah and others =~ " Lo ‘{TCA243/?°2°);L,": B :
Muhammad Farooq and others. -1 finCA243/20200:8 . '
Muhammad Waris Khan - ' e : fnCA256/20200% s
"Umar Muhammad Faroog & /oth"rs :  (in CA'260/2020) SRR {
" Gul'Wali Shah & others . ; finCA262/2020)%, .. ]
‘Salih Shah & another fin CA 268/2020):- . :
Riaz & another T L. (inCA264/2020%: . ¢ 1
Irshad Hussain & others "i; R GRCA255/2020)%; RS 0
Dr. Sajjad ur Rehman & others: =~ .= = (in CA 278/2020)%,. *. v
Farzan Ullah & others oL T (nCA279/20200g - I
Zaler Ud Din L ... . (inCA281/2020)¢; ;
Saida Rehman. Tt L (inCA286/20200% T !
Muhammad Tahir Afridi - deoe g T inCA287/2020)5
ljaz Hussain & another . .q.i fin CA 290/2020)¢f - :
Alipur Khan ~ ' S . {inCAQQl/”Oi’O)R" . :
Qimat Khan ' - . ,mcazyzﬂozoj ,3 L
o ATTESTED = |
TN ST e IR T . P o i T EIET e -
‘ /(I(‘i/ 5%;— 2 7.7

. Sénior ouri Associate
Suprame Caard of Pakistan
T |S|..rn"'ad N,}f
)
- w; r. '
; . e

J Y 3
i



i e A ot —- e ——"
<t . S -

- - e et e e e

-

PRI LTI LY EA SO SO 02, 263, ML T66, 2T8ET

LN AP T2,
AN .lh Jh 1»1\,.1\!1 Ay P urorn

A0 237,200 SRS

Sher Alam & uuuthiz{‘ ,

‘Naikdar Khan

i
/ - Yousaf Khan & another
F ‘Wali Khan

Saifur Khan & another:
Nazir Gul & others

b LIS

- fin CA 293/2020}
. (incn29/2020]
. (in CA 295/9020]-
. . (in CA 296/2020)
.. (inCA 297/2020) -

{in CA 209/2020)~

* Ror. the Appellants

Nadeem Ahmad & olhus _
Muhammead Zada & another
Mst. Snceda Rehman

{in CA 300/2020{
(in CA 304/2020)
fin CA 305/2020{'
Respondents

: M: Shumuail Ahmad Butt, . Advocate
Gendr 41 IChybet Pakhtunkhwa. . i L
-Mr. AU Ali Khan, AddlL-A.G. KPK "+ - .
. Baryipter Qasim wadood, AddLA.G:§ l{PK L

. with Xrum Shahc.cn, DD, HED -

Mr. Asif Khan, Litigation Ofﬁcer. HB%'
" Mr. Awin Jan, AD, Fisherics - :
© Mr. Gulzar Mahmood AD Fxshcncs KPK
Engr Falak Niaz, AD{Dost) f.;'._ R SR
Rajbriv Khan, SDO, PHE, KPK! | B BT
- Mr.Sadullah, Asstt. Secretary, BOR: ‘:'
L. Mr Puhim Ullah Khan, Sr La 0 1ccr,
* . KPP‘:I H .,.‘.:
) Mr, ‘Assad' Ullah ‘Khan, . ,so ,‘{{;}’&D
Depariment. SIENSEE S
_ Mr. Mmanat Ullah - Qurcshx, Dy
. . .Fjpp.nce Deptt. KPI{
For the Respondents. : Mr. Khalid Rahman ASC T j,"_, ..
. " fin m"aa/mzo) 4
R-21Iz Person - N _
{mUI““iJ/QOQO} o [ ": L
. ° Haji Muhammad Zahir Shah, AOR o
fin f_z 733/2020) )
. Mr. AinanKarim Kundi, ASC - 3
Syed lifaqat Hussain Shah, AOR R
. (in CA35/2020) . &
- Mr. LiquatAhTareen, ASC . b
Syed Rifagat Hussain Shah, AOR
(mCA.x +1 and 300/2020)
rleem Ullgh Ranazai, ASC - ‘i
~ {m C.‘A 2 12/2020 and 243/2020)

TSRS 1M."*Tu‘yy S IR

4
Y

. Mr. I‘ Asir Mehmood—P, ASC -
{in CA 14/2020)

Mr. R Jhammad Asif Yousafax ASC Lo
{m CA,.. 52/2020 and CA282/2020/ : S

‘» W " ]
M1 Wasccm ud Din Khattak, ASC
" finCA 73/2020 and CA. 279/2020)

PR

Mr. #Ruzammxl Khan, ASC

.. Syed” Hazxq All Shah, ASC v ,
'{wcn 050/2020) A N
R-l I, Person (w/o enter appcarance] -,-.;
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-&MEZM!"U, QZAIJ%J-U}JJQJ}.Z‘J.WJ}&ML. fq.’-l 514",1524;.2.’4_1 BN 4
me&m .

fin C£:.::63/26201

Mr. Muhammad Asif, ASC
fin CA.%66/2020)

Mr. Muhammad Mitnir Paracha, ASC
Syec. Rifaqat Hussain Shah, AOR
CA.28:72020

Mr: Asad Jan, ASC
. CA.29%/2020

g

N.R.

CA23G/it)20, CA2IA/2020, CA.281/2020, CA.200-297/2020, '} .

CA3047:4%20 end CAIDG/2023.

Date of Hearing : 25.11.2020

Ju DGI»l ENT

LJAZ UL AHSAN. J-. Through this single
judgment, we intend to decidg:;. Civil Appeals No.231, 533,
235, 236, 238, 241, 242, 243, 256, 260, 262, 263, 264, 266,
278, 279, 281, 286, 287,-290, 291, 292, 293, 294, 295, 296,
297, 299, 300, 304 & 306 of thLZZO, as they involve a common

guestion of law,

2. Through the instant’ Appeals, the Appellants have
. s

challenged the impugned JL}:dgments dated 14.10.2014 l

passed in Writ Petitions No.390-P Of 2012, erc by the

\ 4
Peshawar High Court, Pesheyar. The Respondents had,

through the Constitutional' Petitions, sought the

regularization of their services, which was allowed.

3. The brief facts giviriy rise to this lis are that the
Respondents were appointed. on contract basis against
different posts in the erstwhil! FATA. The Respondents on

dz.ffercnt dates received terml aation nouces and, certain

——

place. The said steps were
L

assailed before the PeShaWn.l

others were appointed in theﬂ,
High Court by way of
-ATTESTE
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Constitutional Petmons Wthh "'ere aﬂowed wide order

by

vathe

High Court dated Oa 10.2016. 'he sald Juug:ne-n: of th..

’(‘

Court was chailenged before this Cou.rt This Court- se easide

iy
d reme..nded the matter

the _}udgment of the I—hgh Co.._rt an

’ back to the High Cou,rt for decxslon a.uesh vide order o;f t.‘rus .

Court dated 28. 11. 2018 The by 1gh Court mde thehmpugned

judgment allowed the
. "-,{.‘

pcllant-Departmert« was

Respondents. As a. resuit, the Ap

ordered to regularize the servicés of _t'he Responderits

L
W‘m.-g-ir.l.p-«,..

' granted by this .Cour't-:- vide.

4. . Leave to appeal wa;:;‘ ; Court: v

order dated 09.03.2020 in the followmg terms: -

" *The leamed eddxtwnal Advocate C' n ral

Khyber Pa.khtun}ch ua

- Respondents in these penttor-.s were employed extiler on.

project posts or .on cr.'
under Sectxon. 42.0f thg Corrparues Ac
czrcunwta.nces their s rvices ‘were to be regulamed. He '
further contends thai. in all impugned ;udgme'ttf, the

learned Hzgh Court ha~ merely allowed writ pennqn.s on

basis of
adverting to the Jacts and circumstances o

. every case separately and without applymg rt§ mmd to

the sa.me 'He adds a‘.at even the la
their appomtments we: e made were not advertcd to He .

’ .submzts that the Resronde

projects or contract emolayees or Section’ 42 employees

were not quble to
regularization by the e
Impugned Judgment <. these petitions W

illegal. In support of "12 contentions,
officer has rﬂferred tc 1 tr.ree-member _]udgmen§ ‘of this

Court dated 24, 06 '76 l o passed in Civil A pealﬂ’o 68/
of '7014 {Govemmenu 'f Knyber Agnculture Lwestock

. Semor -w-sA

ot M‘m
ey _-..—-..‘ e
: : N

- '__...\;

4

g .

R ]
Higl_l

.Cor tltutxonal Petmon of. the

contends tha.t aﬂi‘ the

ntract basis or were enmloyees .
t, 2017 andjm no <

s:mz!arly pla.ed persons, but wlthaut gt all
3T s
eachi a.nd o

ws under whlch -
nis who are employees on -
“e regularized and- thus thelr .

armed High Court. thrnugh the.
as al gether-.-

the Ieamfd law.

ATTE}TED
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‘MPaklslan
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'speciﬁc class of employees,

g e
N

PR S e )
3

WWL LW 3, 258

.

and Cooperatwe Depcitment through its Secretary and
i
others v Ahmad Din and another} ‘ . 3l

2. | Wenote that sore of the pehtlons are time barred ’

and in one of the petmons even no condonatmn of dela.z{:‘

o

has been filed. The leamed Law Officer states that suc{;é .

will be.done by the peo tloners | 34

3. The contentions (a;sed by the Ieamed Addmorlal

Advocate General, ~Khyber Pakhtunkhwa need
consuieranon_ Therefore, subject to limitation, leave ta
appeal is granted i z{t tf;ase petitions to consider inter a{l

the same. T : :

5. . The learned Addmonal Advocate General, Khyber.,. :

“KP*) submits t;hat R

n»‘A

Pakhtt.l.tﬂchwa {heremafter refe.rred to as
the Respondents were employ?d on contract basis agamst

pro;ect posts, hence, theu- emp‘dyment was dependant on the'

life of the prOJect He further contends that the lea.med ngh.

Court. erred in law by extendmg the application of the KP -

 Employees (Regmanzatlon of ‘%pmces) Act, 2009 (hercmaftcr £

.a<

referred to- as “2009 Act”) tq ‘the Respondent° who were

I
3 B

employees of chi’ferent departm:_nta in FATA and hence were A
not covered by the prowsmns of the 2009 Act in terms of ;

Article 247(3) of the COnsnmuon of the Islamic Republic of §
®). F\thher,

Palclstan (hereinaiter referred to as “Constxtunon i

that the Junsd.lcnon of the ngn Court was specifically barred k8
l!‘

to deal with.the controversy eonmdcnng the pravision of;

Article 247 of the Constxtuuoraas it e;usted at the re]evant* ',

time and was then a part of tl:e Constitution. He adds thatf

the Presidential. Order No. 13 of 1972 rehed upon by thef

2
R
learned Counsel for the ReSpor r.lents only prowdes rehef to a ‘i

l
//)'K

whlch was dn’ferent and dsstxncl%
R . ATTE.)TEE

/f/)’/‘ al

a,‘: '

iS‘-

. N
Tt e e T

—m_a»
Sonior't.ourt Aqqorlato
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" was vested Wlth Junsd.lctlon to ad_]udxcate u

.: !
. o ' 3 .
CVIL APPEALY KO IM, ’ 5 ‘ L ks -
SRS S G g e g
(-’, . 3 . i
. . o ‘ ' - 4 "
from the class under which the espondents fell. Further, | he "

High Court has erred in law by misapplying Section:19 of ihc n

Civil Servants (Amendmenf] ‘Act,‘2005: ‘ ’ s i .
6. ~ Learned Counse’l) .tur the. Respondents mamly '.-.';' ) 1

a.rgued that the Respondents ought to be treated at par WIth ‘

other employees who ‘have '"cn regulanzed He further' »

contends that under t.he 2005 Act the Respondents shouldv
be 'regulanzed as’ they viere employed before the e
the ngh Court

commencement date of the'QOO‘Z-‘ Act. Further,
pon vmatte,rs A

r§‘

. JEe LT
. B AT
A : o K Lo
< . e . !
. « - B .
- N P T

related to FATA in hght of the ?5Lh Amendment It has been
further ‘contended that’ tbe Respondents were regu.lanzed L
because of. certain letters of the Govemment which a]lowedv - ;R
: 3& — i
regula.nzaﬁon of certam employees hence, on the same scorez, ‘ *
3 - L
the Respondents ought to be regulanzed as of ngh)z' SELoe L R ;
- Moreover, maost of the Respoudents have been servmg i'_ ; gi
. * ‘ Ed“i
Appella.nt-Department sabsfacway, hence, Lhey deserve o be N ‘ﬁ g;
regularized on that score t00. *.5 K . 2‘3.
. i [ ;’ﬁ' ot E %
7. The quesﬁons~ whlr 2 are before this Cou:t fo o -
- -3 ' s .§
determmatlon are as follows:- j o . - .' ¥
.'1. “ ";- “’é‘.
L Could the Hzgh f purt app!y the 2009 Act ot W
FATA/PATA? . : I %
ii,  Could the Hi igh .,aurt exercise _;unsd:ctwn 1B
in matters relatu. lta FATA? 5 B
fif, What was the & ‘fect of Presuienttal Order ga
No.13 of1972? - R S 3y
‘e ¥ _
coULD THE HIGH COURT APPLY ON g
FATA/PATA? g Y¢ -
Scmo( ,. qqoclate . g
’:.
i
' Vo
' ¢ 4.
L ‘ , N
. '/.) . o . .J ) Y ,
:-T;' ‘ 2
. ';.‘ ;'
. ’
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Sectlon ')(d] specxﬁcally (/de gnes "Govemment" as %he

:.‘_’ A2DTATENTINNY S o%L ~ce ~3e “‘J‘ ‘-z -;v‘-u e e ALY ck4 T 3
28K TXT 260 29) 20D 'u D3 o435 AT AR 1A . : :.— --:’-, e . .‘..!.
o ) I
: . )
.8..'; ~ The learned }ugh C.,urt has held in J:e unpugned

e Judgments that all the Resvonr ~nts were employed befo Lthe'::“

e §

cut-oﬁ' date of the 2009 Act thher, that Secuorr3 of ’the \

2009 Act - prowdes a. mec} anism’ of regu]anzaﬁori}: of

employccs sub_]cct to tbc fu]ﬁ.l.(ncnt of certain condn:lon ”‘ In

e

this rega.rd the Preamble of t.hu 2009 Act is reproduced bflow '

for ease of reference as:-

"WHBREAS it .5 expedient to provide foi;?the S

»appomtment and reclarization’ of semces of certam -

employees appomted o] ad-hac basis against cwz'l posts :

b Tome .‘_

and contract basis ag: sinst project posts in th.. Proym
of_ the K‘hyber Pakhturkhwa® [Underhnmg is ours}

. ?
The aforenoted prea:nble yrowdes this Court tb

' regu.lanzauon of certam cateoones 01 emplo; ees of the .

1 . o
RE

_Provmce of Khyber Pakhtunshwa Nowhere in the sgm

preamble does it provide. that tnn 2009 Act shall be apphcable
" on_FATA/PATA. The provxsxon hmh addresses the: ques ion .
-y
of apphcablhty of t.he 2009 Act I-Iates to employees of I?P az:d-. .

not of FATA/, PATA Secuon 2 p1 ovxdcs deﬁmnons 'whmh must. 8 ,

be ! taken into consxdera’uon Ay lnle applymg the 2009 .'lot '

..-».'

Govemment of KP. Therefore. \" 3 are unable to agree th'n the .

lea:ned High Court in 1ts ap; hcauon of the’ 2009 .-\Ct 10

FATA/PATA and resultam]y, to;.qe Respendents. . "1 - _ :
+ ';. r:A
ATTES‘[ED
s
Semor(‘n'- Agsio'm:fte
; T
T -.i SN ..'. ‘.
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9. .
Even othermse 1t is worth notmg that at the tlme' :

Act were extended to FATA] Px-

Ala.nguage of the Iaw,

26147 200 10 5 00 e S SR MR

when the Respondents were employed and subsequently .

4, 1-'

when they were reheved tl e 25lh Amendment to. L'le'

° l

. Constltutlon was not in: for::e. As” such, the apphcable

prO‘llSlon of the Consntutxon was' Artlcls. 247 which provlded'

‘an. elaborate mechanism for thn, Parhament on the extcns1cn

of the law to FATA/PATA In this reg.;rd Article 247(3) s, C

3.
reproduced as:- o o L } j
. S EER <

"+ "3) No act of o ‘Vfaﬂls—e-ShOO)’a {Parlxament)} sha!l :

' _apply to any Federa!:'.- Admmtstered Tribal Area or t;rv
any part thereof, unleu" the President so directs; an;i rwv 1
“Act of ¢[Ma;hs-e-s\£yora (Parliament)j or a Pramnczal
Assembly shall apply to a Provincially Admuustered%

Tribal Area, or to.any part thereof, unless the; S

Governor of the Prownce in which the Tribal Area ;sﬁg‘

sttuate, with the qpp:}oval of the President, so chrects,xt
and in giving such a direction with respect to any law, ol

the President or, as. the case may-be, the Governor, may o

direct that the law s‘:all in its application 10 a Thbal‘
Area, ortoa spemﬁed pan thereof, have effett subject to,k .
such exceptwns and ﬂ.ody‘icat:ons as may be specxﬁedv )

in the dzrecnon : . e

It is nobody s case rr at the prowsmns of the 2009:

‘A by foﬂowmg the aforenotech

prowsxons of the Consntutmn As such,. the leamed I-hgh

Court. cou]d not have extende:. the apphcatlon of the 2009{ '

¥,
Act, or any Act of Pa.rhament [ the Provincial Assembly for-

that matter, to FATA/] PATA ont e touchstone of the princxpleg_:_

of casus omissus. The said pl _nmple categonca.l.ly prowcles

that, where the legxslature has '*ot prov1ded somethmg m the’ N

beyond 1ts

the Cou;rt cannot travel

W»‘M

v

jurisdiction and read somethu g into

ST R \i@.\\‘i"x m{"x.m...

JEREEICEL P

U —‘-—-s-: 2
e } Senlorf/

mo Ishm:m'ad
) #,n) :

r_he law as the sam? ¥

ATTESTED .

" . u'tAssocIate '
6 . Supreme CAyrtof Pa ;slan R

-

TR Sammtely, A
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. 10. The 25t Amendme—xt was passe

Assembly on 24.05. 2018 a.nd

Arnendment) Act, 2018 omi

_ Respondents Were appomted al

that the

B T T g r——
g ’-ﬂ_—.h..«-—-.‘u—- W

the C
onsntutlon and would eonst.mte an order w1thout

jurisdi
] cuon The same would '*.lso be -against the pnnc1p£e
Tr o W

1chotomy of Powers. upon which the, State functlons%All K

three organs of the State ha-r. been given speC!ﬁc povgefs

under the law and as such ‘the . saJd powers ca.nnot be

OVBTStCPPEd We are therefmu mchned to hold . that {h

learned High Court in the 1mpugned ]udgments has trpvelled

beyond its. 31).rlsdlct10n in applymg the 2009 Act to.:
)

e erroneous, beyond

3

;

Respondents -which actlon is ex faa

lawful authority and vmthout Junsdmnon

MM—QI__KERCKS_E _JURI__SD__IC ___._.—-TIONUN i
[

MATTERS RELATED TO FATA. ! PA’I‘A?
d m the Natlonal

eubsequently by the Senatei:)n

25, 0S. 2018. Sectlon 9 of th.., Constn:unon ('I'Wenty-Flfth

tted -\rt1cle 24‘7 of the Consbtutmn

w1th effect ‘from 04 06 20]. and mter alia, merged

ATA/PATA in the provmce o. K.P The Respondents were
5w Amendment in

employed before the mcorporauon of the 2

be‘ ngen retrospective eifect3

i

the Consutunon and cannot

such Article 247 applies to thv matter at hand because

1a time when the sald Ar‘acile

nstltutxgn

ould not be argu;:d
R

n: tmmed from the Co

was in force and had not bee

en argued an:l mdeed c

25lh a.rnendment “to the Consnmtlon l'ifs

W ATTESTED

It has not even be

retrospective effect.
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AI'UCIC 247 Of I'_b.e C’.a.ST‘.ﬂ.Lﬁ infer aiiﬂ;n!’bl’l‘

: _)unsd.tcuon of the ngh Coun ¢ Supreme Court in relabon

: Respondeﬂts were appomte

”

i

R
‘V -t g

y (Dt
T2

i

N

5 .;

3
2
i

3

th&t the High Court or. rhe Sut-"eme Coa.L co ald not exercise

— ?.‘ :

Jms‘hcmn in a ’I‘nbal AI'Ca ie. rA"A/PAlA u.n.less the

'4.1

Par hamﬁnt prowdcd ot'nerwme. : fhe only exception prowded in

‘the sa.ui sub- arncle is tha' nothmg would affect the"

to

"

a Tribal Area 1mmed1ately bef' re the commencmg da} "h;
[

in the msta.nt controversy,

smd exceptmn does not - appl :
F SR

" therefore, the main focus of our scrutmy will be Artlcle 247(7}

-?\a"

for zn ouster of _]unsdacuon

= "éj
vﬂ:t‘z.__"

_inasmuch as it provides

ease of reference, A.rncle 247(7] {as it was then} is reproduce? .
" below as:- " . ',: ) _ ‘%
ha

‘{ﬂ " Neither the %.:preme Court nora Hzgh Caurt s
ictior ‘under the Constitution in relanon t

exercise any Jurisdic
a Tribal Area, un]ess =,'i»fa;hs-e-8hoora {Parllamem)] by la.w

othenwise pmmdes . B "
me.ied that nouung m. t?us cltw.se shall aﬁ'ecr the.

Junsdlcnon whr.ch Ihe S‘apreme Court or a High Couit o

exercis
commenmng day.”

ed in relanan. to - ?‘hbal Area immediately before _

A bare perusal of Lae abdvementioned Articlebf

1

the Consutuuon ma.kes it clr-ar that the lawmakers; ha
Wl

stcd the Junsdxca on of the Supreme Cou.rt ang :
der the

. 'specxﬁca.lly ol
-‘the I—hgh Cou.rt in the exercx e of ]unsdlcnon un

umnon in relation to F’TA/PATA The learned ngh'

Court in the: :mpugned Judgmel ts has placed rehance on the
i

95t Amendment and - exermseu Jt.nsd.xctmn concermng the
&'

r.lu Court. As stated above, the

: Cons

comzoversy w‘nch is_ before

T
&= Amcndment could not ha.ve

ATTESTED

-mu-ocmcea As such the 25

d b,.-ore l.he sa1d Amendment wgs (L

. o i Senlort‘o r'Assocuate
A SupremoCm.'( ol Pakistan’
T .. : ‘s‘a at i-.
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i Amdere wragaal

PR . "“. !
been gwen I etrospectlve apyhcatlon Conscqucmly, | ‘the. : f: :
learned. High Court, instead. ol exammmg the merits 01: the. i ; : '1
cases of‘ the Respondents-on the touchstone of Article 247 r . ; : I | :
went beyond 1ts’ powers and’ ;nphed tk;e- 25th Amendment t 3 ;, l
ret?rospe?h\{ely. Giving ~_the g5 Amendment retrospectwe s & | 1 i;
application would open a ﬂooc'i":ate of unnecessary legal’ and ] - : 1

COnStltutlonal comphcatwns _which c¢an and should -be:

an

. .
St it 2 il i

avoxded by gwmg eﬁfect to .he letter and spu'lt of* the ?

Consnt‘uuon and the intent andé purpose of Amcle 247 ancl 1ts

., P =
T, e s

subsequent omission by way ri the 25% amendment to the B ‘1 < i
e . ¥ I
Constitution. Reliance in this 7 2gard is placed on the casg.of - £ ST Th g
s 5. '

Hidavat Ullah v. Muhammad Y:runas and Others [PLD 2020 L }
% : .

SC 362] the relevant part of wh.:.‘h is reproduced below as:- . L '5
R “5. Learned Aduumte General has suppor:ed !hose . £ 1
submission with the ad: 4'=d ground that the orders passed by : '?\': S

: the relevant fora under i;=e FCR are all dated prior to the 252 { : '{ : 1

’ C'onmmaonal Amend:v.ent whxch came o effect on ) r ) : ' : ’;

3 RN 5

. 31.05.2018. Thus, the wecommendations of the Coundil of
Elders dated 15.12.205 ¢ until the decision of the revisw by
the PATA Appeilate Tritznal on 24.04. ’701 8 predaie the sazd
Constirutional A:rendrr-n.. Cansequenﬂy, at the reLuant

_ time when the judgmf." r was aelwered, the provisiors of

- Article 247(7] of the \.o::_: dtution were in jorce.

Meptipagd, ay »"‘I‘ﬁ%‘(ﬁﬁlf‘k?:ﬁ? m'_
Al

A <6, The custer of urisdictiori of the High Cours under .
. nr'zcle 199 of the Cons= ut,on is specific for the reasor. that -
° cquse of action for cvil -*Itcf of such Sersaya as well as the
U esidence of the parides and the locus of the corpus of the
. gispute, namely, the Cor" mines are locaied withan zhe;(aha:
’ .Fran.xer Region. Cor.sr,men.y the High Court kad no
or. 16 en.er‘.a.n. “ng wris pention Indeed, the aspect

. jur'.sa:""
_een corsidered in the una'.umea,

)
e A%

‘of the case has nat .

judgmen: oz alil’

T

. ed . 1
"It mey aisc be nou. .:ma- the Supreme Cou:t and f

[
N

Junad.lcnm Federallv:

N

High Court E:ctension .‘-‘oi
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Admxmstered Tribal Areas) A.,t 2018 was to be .ma'

M

&

apphcable from a date Wthh wis to be notified by the Federa{l

the

' Govemment However, no such -date had been notified at-
: e X‘

.ttme the High Court took cogm?a.nce of :he matter and—m any

event it did not con51der or toply its. _]udlCIa.l mind to th.li

matenal aspect of the hs beforc it. Even otherwise, if the saidt’

Act 1s taken to be apphc,,lble from the date of 1ts N
promulganon, the Respondenb cannot ta.ke the beneﬁt of 1ts".n L .

prov;smns because .the Rmpondents were adrmttedlyk.-'

employed before the smd Act yaas promulgated while Artlcle i

247 of the Constttut.lon stxll held the field. As such, the\.

leerned High Court did not ha}'o Junsdlctlon to entertam the ;

ons in questlon We note that, in one of the

Judgments, the learned High (,ourt has ‘candidly conceded '1.

2009 _Act has been made S

pet.m

that. 1t is unaware whether th=
'.t " Given this, we are unablei 2
3 b
.see how and on what basxs the tea.rned l-hgh Court proceededf.

ct to the cast: of the Respondents. . '

WHAT ‘WAS THE EFI‘ECT 01' PRESIDEN'I‘IAL ORDER NO
13 OF 197272 V- :

. ) !- . . . -
13, - We note that somewf the Respondents seek the

apphcable fo PATA/PATA or I.

ﬂ

. to apply the said A

PN

,

SR

{ the Centrally Adrmmc ered Tribal Areas (Employees

beneﬁt 0
Status) Order, 1972 ("Presmen‘tal Order No. 13 of 2012")
e lcarncd Couru;el ‘for the said Respondents has; -
(3
yees recruited in FA‘I‘A a.re‘_;‘ .
‘v."
mment on

In essence, th

claimed that since all the em1 0

decmed to bc- employces of 1a-e provincial Gove
t, thus, the beneﬁt ogf

.clcputatmn with the Federal Gu},Prnmcn

the 2009 Act should antornat:: ‘ally extend to them.
e T R AR T T SRR \,l,:.l,,.‘;'_""“‘v'-'-'f‘?"'ﬂ;“-;.-‘iﬁ-’:‘..’“
‘ Srniar Caurt Aseoclaw '
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' ,therefore, th

. 'leamed High Court has errec‘ in law
B

Pres1dent1a.l Order t0 r.he Respc!' dents ina umversal manner.' R

: E\fen otherwise, employees of Fu

FAT = ) L) - ) .
: .
< 2 0 a;- D43 NTR wro Aa A s NASL ATE AT AN s
COTLALFALS 1L 2. 205 2I5 2P 207 202 92 64 D1 240, 0
T z;z.w_w.w . igFiaze '

regard the Respondents ‘have }.Laced reliance on Paragreph 3

of the Pre51dent1al Order whrrh *eads as follows:- - —- . _~' '

"3, Status of . ‘he employees of the Cenbgally

Administered Tribal .—sreas'— Noththstmndmg anythmg

contained in theu- condz'tons of service, the emplayees shall

as from the’ appomted r.ay, -be employees of the Prawwml
L Govemmem and shall voark under the overall adnumstz'anue

cnal _:ovemment on the same ferms and

control of the Prowt
leaue and

conditions of service ar respects remuneration,
pension and the . sam: rights as  respects dtscrplmwy

.

matters or tenure: of n,ﬁce as were appltcable ta- them. :
" immediately before that day.” : .; L
A bare perusal of t.h‘:n aforenoted paragraph sh"blws

~

that the Presrdenual Orde.r was apphceb

e or: the appomted day. What th:s a

who were already in servzc i
W s

mea.ns, ‘in essence, is that t.h" sa1d Presxdenna.l Order wias

specific, and, as such, xts apphcanon could not be extended

N
- TN
_to cover the Respondents. ’I‘hc ma:tcr oi‘ mterpretanon ofia

RIS

Prcsxdentxal Order has already Seen dea.lt with by tl'us Com{t.

In. this regard, we find substar ce in the stance taken by the '
'u

o lea.rned AAG that the Respond; nts were appomted at a umg
¥

d the apphca.b. tty of the Pres1denua1 Order . .

Wthh 1s beyon

h was applicable only to t.h nse who were

B

93’

’, .

whlc
Oraer ‘The learned AAG h :

time of promulgation of the sa:f«

,.

Order dated 22. 06 2010 3

l

placed reliance on this Court ,,
pondents verc not in service at the n.m”

13 of 1972,

»4

conclude that the Res

of promulgatlon of PreSIdent ,a.l Order No.

e same is mapphcaa]e to, them. W
in applymg the smd

‘I‘A as such ca.nnot be treated
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" as provin | - ‘
' P c1al employees as the same came under the control

Provmmal Government and as such

" basis thch is admittedly abse;

~ legal- grou.nd per se.

. be regulame

5

sae? SN,

Mk"-‘%’ﬁ«e'}:.gﬁm..

in 2 -
v 43 284 2. 252

ﬁmwmm .G._zm :
XL i

T-oarals
o
Ul

‘&‘

of the Federal Governmene and~ ,not .the . Provinc;al'
. . a‘s‘

Govemm
ent. For the Sald re.-sons, we are unformnately
‘S

: u.nable to agree wvth the leameli Hzgh Coun in its ﬁndmgs t° '-

the effect that the Respondent‘a were under the control of the,

came under thi

umbrella of the 2009 Act L ' i .
t hes' in the 1mpugne

‘14" The learned ngh t..our
Judgments held f.hat by not .egulanamg the Respondent "f.
1%
omm:tted o

and by regu.lanzmg others, th-- Appellants have €

.;,;..

d.lscmmnauon The sa1d ﬁ.nchn: is not ba

. factual basxs Fu'sﬂy, e\fen when _others have been
. regulanzed the cu'cur.nsta.nces and terms a.nd condmons of

e have 1llega11y been §

=y

t.hen' employment were d:ﬂ'erem If som

regu.lanzed the petmoners canuot claim equal treatment WJth -

them If and when the quest:on of legality and

1'4, we wﬂl pass agpropnate ’

regu.lanzatlon comes before 1
3
cu"cumstances and merlts n

orders after consxdenng the fa. fs.
tedly held by this Court ﬂ’:ati ,

of each case. It has becn repei;
3

regula.nzauon is not a vest
- in the mstam case. As such,{.*.

the present Respondents mere" rely on’ ‘the fact that ot.hers

have been regulanzed and S0 :hou]d they, whxch 1s not a

Where a c-antractual employee wxshes toF

d, he must demon Lrate stamto

1'61181 cannot be gtame A
‘:

placed”. Such a course ofé -
ATTESTE‘

a cla.lm in the absence “of \iff'.nch

solely on the principle_-pr ._suml rly

T e

DETHRXECCIOEIR T i Fer

sed on any ]egal or i

validity of thexr L

ed.r ght but requires a stamtoryn L

ry basns for suché’j-‘-
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action would tantamount to makm{, onc right out of

PN

wrongs which is not- pcrm1ss1bl" in the law. —‘..

»

) sec {iﬁi—'ﬁj‘“gm%;'-‘. e
o :

2L

%IW—%M&WG PROJECT EMPLOYEES, .. i
AIM REGULARIZATION BA:ED ON LONG SERVICD? [ S

'4

15, It is trite that Io.zv service is no ground for‘ .

reElllarlzahon As stated abo\ 2, reg‘ulan?atlon has to be S

2

supported by legxslatlon and is not an automatxcally accr g '

right. Even if we agree with’ thf ﬁndmgs of the learned]ngh. s

Court that the Respondents h;,;e been servmg efficwntly for
many years, 1t is worth no.mg that "the fact that the

Respondents were 'pro_;ect ‘omployees has not bcen

controverted As_such, Sectzun ‘3 in 1ts plain language
M= e . . !

. - —exchades prOJect employees fror.o the beneﬁt of regula.nzatmn

’ u.nder the provisions of the 2009 Act, Therefore, keepmg T . 5
. \ . "
view"the language of the. 2009 Act itself, there appears np G T
t - i :'. .
' lawful basis for the Respondents “to. claim beneﬁc1£] i

T ]

mterpretanon ox r.he 2009 Act s the Court cannot overst;ep

—

its powers to add language to. Al statune which the legxslature

has not provided.

>

" 16. "1 The Impugned Juc,mcnts of the lcamcd High

Court proceed on an mcorrect actua.l a.nd legal preu:use and B .; :

have cn'oncously applied the la\ 1 rules and regulatlons to the

e, e E I ey T et P

: facts and circumstances of th-* cases before it. A clear legal‘ S
i
and Junsdlcnonal error in exert -Se of jurisdiction by the ngh

R

e T 3
CEAT o)

s

4

e s - T

Court under Article 199 af th Constitution of the Islamlc. qs

o mans e

Republic of Pakistan is floating on the surface of the recogd

TS — .

wh;ich_ makes the judgrqeats ux:g.i;‘asgahpable. - g ".?‘{,‘: -
I ATTES?TED;:

et et o a3 Senlarmmlssocl‘f‘ 3
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-_17. , Therefore /~for reasons- recorded above, ‘we  allow

the tltled Appea.ls and set asmie the Impugned Judgments of
: i

fr g

the Peshawar High ‘Court passed in Writ Petatzo:r No 390-P of

-2012, etc. —— oL

: Senior Coz..rt Assomate i .
Suprcn: Couitof Pak:stan

Announced in Court on &E: 22 at
Islamabad
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‘WOTIEICAT! ONA

a., WHEREAS the fol[ewmg. lwenty {20).

3" @;‘

orr-scear-' THE DISTRICT € soucman ‘OFFICER
“DISTRICT: MOHMAND, (Mafe} -
Ph.No. *ET 10924 -250180%

rAx '934200180:
‘ﬁ omohmemi@gma:l com

P

mces
Kibeid segnng Endsl;.j\lo 2532: dated !

g cqndsdonal[/ Y

regutarized: by the Director of &ducatquéﬁ{é) b P OS'I'R-99~ o 8 Siated

'26/0212018 and' Noﬂﬁca

k] 1[051201 2.

b. .AND: WHEREAS in.- cpmpllanca Wl
-Qfficer cendlhonaliy reguilarized’
‘taachers against PST pos,t BRS 12

"30/05/2048..

Appéanun;c;;Authon'ty,_ ’

o2 ND WHEREAS tnemen I&E@»cleariqunnengd Andi
67 \ﬂPag;s,fan'underu@% LA 45.

tton No

‘byt iHQnag_ & i
mcelled gndf

{)‘

the ‘senvices «of the folloviing
uide oy 2619 28/{00

Ahigse. teaghgrsi.
y dout of RedERn 2

-!‘

91 the: deﬁlsion the’ lhen Agency Educahon a

iwenty 20) -
m'finiivaile) ‘dated |

——— s s it

qmp jgngé .mmmez,ludgmerjwf.ﬁﬁe Hogerable. 'Supjeme
1122 fthe uempete Cathanity. Mr-sheraL
'pfeased t@wuh deaw e adhqcfuonuac‘

AND Naw m:;&r-.geﬂa’

Ahmad E)Istrxct:.ﬁeiﬂcqztan Offzce; iDlBtnctM@hrﬁa&, S

—— s o ——

— __

order of the- fotlowmg fwenty: (2@;) 3
281(Communlty Eite): dated 39/04!2918% jespect? M.the .tqﬁewmg P-STS »\ith xmmgdtate eﬁgcr

$Tfs fssuied wde

lﬁls foc.g umder Efwst No. 2o19

h i Agr gy

s

i
d

t r'
'3 ﬁ%ﬁ'&!ﬁaﬁ&gm T E}!ame;;of Cqmmumty i ggzgzg at‘Regular. "l
# . .| dgacher . ... _, 3 -
" 1 DflawarKhan SIC: Hakesm JGS Anarg; Pa ;an ‘8 SShamsha Guno ‘11
) KR&h o : : et el
7 |-Jamal.Shah SIO:Hfdbii: i___ ~ CS_@aa} Bedr,nanar T EPSQan Kill Kamalh _j,
3| NaziiGul-SioNawab fhan ¥ famazariicAlam -:_aPS Zebn Jowar ! |
, 71 -Dawood Shal B/@: Saddrl,a'lilmr PE Shamm&shan Apad -‘[}PS Sald Knan Ker 02 'l
7 A - -Shamsha: L : ]
g4 “Hussain Shah S/0, Saeed - e MatxnaKedat Khab GPS Atto whal: Nog l
z ¥astan-Shah, . R S L ; I i |
6 | Muhammad KnanSfO: | 'GS,'Ghafﬁgi_ﬁ Béidméﬂa; S %PS Mtttas i L
Miuhammad Wafl S - - [
7 | Hikmat Ullah S/0-Abdur: Rahlm C;S'Gulonm:jshe’ii'ghj-.‘;B'aﬁa.. {-GPS. Chamaraand No 2 '1
8 I%’;lnobcr KhawSIQ)! S«rkan " FES !.Gmldnuz‘Sixélkb;:Bdhﬁ; gPS Matta: Ghulam g
9: | Niaz Muhammad S1Q. I\eer CS Yara: Khel Bedmana; 5 i
4 Muhammad. . 1 R . i i
10 gﬁgﬁf Badshah S/0 Amw | CS baliicl Khel bhandara fPSFaiA Ali -i\;]i:'g_at ;
11 | Saeed Ahmad Shah S!G ? -GS Shai: TR = - ‘I
5 glluhammad Azal .| Shcy Bgdmana{ 1 QGPS Khadi KeS, _1,
’ uhammad Huzoor, Badshab 165 Sana Kot Shanzaral Wal o
B S/Q-Hazrat Badshah Sana et Shanzara! {IGPS; Raaan : ’
i
‘ '-; 4
. & .
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Muather Khap ! S/0-Sher

- | €5Yara KhelBedmanal |

Rahman. 1. §93ﬂk3 Tangl
14 | FazaiDayan SIO SaddiDiy . | G§ ShamiriShan Ahad GPS qungan :
' }.Shamstia : _
15" | Samandar Khan-S10 Rty | CS Malina Kodakhel | 8PS Kegpand q
16 “'Bakhtlar Gul-SiQ Mulaammadi ”'CS-'\'?axobmalaiAﬁdBilah -%E&Satd Rahman
. Gurbaz
17 ‘Fayaz Khan: SIO Badaam IKhah. | €Stl¢hatim Jan Jarobl ' §P§:?£grang?a; ‘Baba G
| Dara: o3
18| Asif Khan SIO Jamal | €8.Samghalhi: GRS Adam Saaz
18 | Mukammil:Shah:S/0: Hazrat 'fC'SAr;argm Payan.” " |GPSAtam Kl
Muhammad ] — L
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“To = C% '\b—‘;

The Director Elementary -and Secondary Educatlon
KPK Peshawar ' -

Subject: - De artmental Appeal against the order dated 04.10. 2027'
whereby appointment order dated 26 02.2018 of the

appellant has been wnthdrawn g l

:Prayer an

g Y A

On acceptance of mstant Departrnental Appeal the
penswnaxy benefits may kmdly be granted in favor of. the appellant
alongW1th all back beneﬁts |

. ’I"“'M:“ -

Resgcted Sir

| - 1. That initially the appellant has appomted as PST BPS 07 on
13/04/2007 as commumty base school teacher afte1
" recommendaﬁon of Selecuon ComImttee and after fulfllhng

kS
o
? <)

2. That after appomtment the appellant performed his duty Wlth

'6

o ' 1
-+ full .devonon and hard work and no .complamt - whatsoever

" of the codal formaht1es for the said post

~ has been made against the appellant. ;.

>

- 3. That the appellant pexformed his duty tlll 3112 2010 with
' respondent Department and after that due to closer of

commumty school the service of the appellant ha_s~been

......



—“IB“*'

‘been termmated v1de the 1mpugned nonﬁcanon dated

13.1'2.:2010.

. That the appellant subrmtted Wnt Pentlon “No. -
2498/2012 for remstatement and regulanzrng of his

.servrce Wthh has been accepted on 15.06. 2016

. That the respondent Department ﬁled CPLA No 450-

: P/2016 agamst the said Judgment dated 15. 06 2016. '.

. That non nnplementauon Judgment passed m Writ !

Petmon No 2498/2012 the appellant ﬁled COC No.

- 330—P/2016 on response of Wthh the. appellant has been

, remstated on 19 04 2017 by the respondent Department

on commumty pro;ect for a penod of one year

. That after that the appellant performed his duty anly for. -

a penod of orie. year Wef 19 04 2017 to tlll_."

30.04: 2018

8.° That the appellant has been ad]usted on;permanent post

and has been regulanzed on 30 04 2018

whereby the appomtment order of the appellant has been‘ 5

wrthdrawn wrthout fulfirlmg the codal formahty

¥

9. That on 04 10 2022 the rmpugned order has been 1ssued’ :: -'



- =k e o Ammee s At oo ——— —— L

10. That the appellant has rendered for 19 years in serV1ce :
therefore the appellanf 1S entttled for pensronary beneﬁts s |

on the followmg grounds

.GROUNDS

That the. appellant has rendered 19. years of serv1ce and .

- under the rules he is entltled for pensmna.ry beneﬁts

B: That non. granted of pensionary benefits is against the law

and rules favour the cla.lm of appellant. ’

’ C‘._That the law and rules f.avour. the claim of appellant.

Itis therefore- rnost humbly prayed that on;,aéceptanc'e of . .
instant Departmental Appeal the appellant may kindly be = .
allowed: pensionary. benefits of service. .
Dated 03‘.‘1"1‘.20221 -

| ug mc ely
. Sehat adshah

) " . ,A - .t k4 R ) 1 A

PEPRR RN
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2y DlStlICt Educatlon Ofﬁcer Kuram Dlsmct

BEFORE THE KHYBER PAKHTUNKHWA S‘ER
; . TRIBUNAL PESHAWAR, &

InRe S ANo q L( of2021
Al Malik /6 Nasrullati Tan Rl Qayyum Rhicl, Bar -
Qamber K.bel Khajon Tehsﬂ Bara District! Khyber, :

B Annellant

1) Dlrector Educa’uon FATA Secrelanat alc Road i

b

T

%

f

Wars

Peshawar ": S *g
vuram Para ot

: Cl'una.r g

. l; *

3) Addmonal D1stnct Educatlon Ofﬁcer Lower' E.nd Central
Kuram Sadda, .~ . R SR A

4) DISTZl’lCt Educablon OfﬁCCl Dlstnct Khyber at Iamrud
it e, Respondents

i
.' .
K

'\‘4

Qo4
-‘g& ey

o ﬁtﬁ S orar U/S 4 OF THE KHYBER PAKHTUNKHWA.

£y

S§3
5

Iy
s o\u poe
@) poayrye tGBS-23g

AN
pCN o AT
Azp- o) or

) ('.-L»

»

SERVICE _TRIBUNAL ACT- 1974 AGAINST. - THE

: _ORDER DATED 30/12/2020 WHEREBY THE:SERVICE - b
. ‘_.—_—-——_ﬂh—?-_ﬂ.__ ——-—_—-—w-—-———
- OF " THE APPELLANT . HAS BEEN. CANCELLED

AGAINST . WHICH .THE APPELLANT: ‘FILED

: 'DEPARTMENTAL APPEAL . ON. 1)1/01/2021 WHICH 2

HAS - NOT: BEEN :DECIDED WITHIN TI-]EE‘
STATUTORYPERIOD 90 OFDAYS .

: AR |

- ON ACCEPTANCE OF "HIS APREAL THE oL
IMPUGNED ORDERS DATED g

MEUGNED'ORDERS DATED:, %" .
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- Roead‘akhan',f L
: Advocate"'._.i~ o T s e For Appellant S

" AHMAD SULTAN. TAREEN e CHAIRMAN Fi7 :
ATIQ-UR-REHMAN WAZIR | ~. . MEmBER (EXE$WVE)

Servnce Appeal No 4904/ 021

Date of Instltutlon 05 04, 2021
: Date of Decnsuon - 31 01 2022 A,

" . - - 4 'ﬁ BRI,
Abdul Mallk S/o Nasrullah Jan R/o Qayyum Khel Bar Qamber Khel Kha]or! Tehsn i
Béra D|str|ct Khyber, P S S (Ap eilant)

o JERSUS -

Dlrector Educatuon FATA Secretanat Warsak Road Peshawar and oth 'rs,‘... 3 ’
Ce : Vo o T (Respondenis)

.l

».

t.“ L
‘,J.

l

Muhammad Adeel Butt

-' .

§
'--:.- o . ' :. . = T ' ;
‘ Addlt:onal‘Advocate General AR ForreSpohdféniB%& T

A )

'IUDGMENT R RPN . Vo
: ATH -UR—REHMAN WAZIR MEMBER (E):- Thls-',-smg[e Judgment

. ‘%: - .
-shall dlspose of the mstant servtce appeal as weII as the fo‘l%o lng connected

serv:ce appeals, as common questxon of law and facts are mvo!v d therem S

SR B

L. _4905/2021 tltled Trfan Ullah e :"
-2/ '4905/2021 trtled Salamat Ullah
3.4 4907/2021 tlt;ed Zaheer Zada
L4 ~_,4908/2021 t;tled Saqlb Khan _ £
5. . _4909/2021 titted Kheyal Muhammad
5.1’4910/2021 titled Sher Alam L
2. 4%11/2021 trtled Azlm uuan o ﬂ' |
8.4 4912/2021 tltled Mst. Zalida |




9. 4913/;o21'tit1ed Syed Rehman‘ . SRR

: 02, Brlef facts of the case are that the appellants were app{olnted as PTC

Teacher in Communal School ln BPS-7 1n d‘re year 1998 to! 2004 at erstwhule

Khyber Agency (Now Dlstnct Khyber) Bemg un~trarned serwces of the appellants

were termlnated vlde dated 31- 12‘2012 but such order was rescrnd vlde order

" dated 03-01- 2013 as. the competent authonty vrde order dated 05 04 2013

cnrculated ‘the decrsron to consider’ apporntment of all those un-tramed/un-'

|
: quallﬁed Iocal communrty school teachers for re-appomtment agcu}st the avallable ‘

‘ sanctloned pos& of PST with the exrstrng recrurtrnent cnterra }subject to the :

' regular p

Corldltlon that they will acqurre the prescnbed professsoncl and academrc

' qualifi catron for the _post wrth:n 24 months after thelr re-appomtn}ent against the .

ost Upon apposntment agalnst regular posts the ap elfant failed to -

2015 agamst whrch the appellant filed. departmental appefal fdllowed by Writ
PEtlthl'l No. 3682-P/2015 Wthh was dlsmrssed vrde ]udgment cated 28-09- 2016

The appellant challenged the decrslon of the Hrgh Court in the :upreme Court of
%

Pakrstan vrde CPLA No. 3464—P/2016 whrch was cl;sposed of vrde judgment dated ‘

' 27 04- 017 on- the terms that !et the petrtroners subm|t app]rcatrons to the

: 4 :
the appellant were re-appornted vrde orcler dated 22-06 2019 subject to decrsrqn

ATTESTED

APw) L qkhl'
NerViee L,
5 by ovas;

¢x)3

respondents and we .are - conﬁdent that they will Iook lnto thls matter .
sympathetrcally in vrew of the facts and crrccrmstances of . the rcase, obvrously, E

'anybody already legaIIy appomted should not be dlsturbedt In pursuance of the

Judgment, the appellants submltted appllcatlons to the respondents but they were

not, appolnted and such decrsmn was communlcated to the appellants vide order

dated 27-09 2017, hence they agaln filed Writ Petrtlon No 4"83 P/2017 Wthh

was accepted vrde Judgrnent dated 28—06 2018 In pursuance of the judgment :

4
of the supreme court in CPLA already ﬂled The august Supreme Court of Pak|stan

o declded the case ln favor of the peﬂtloners (the present reépondents) vrde u!

) . . . A A
. B . -,
LRI RS . . . . . -, + .
.

qurre the same, hence were termmated from servrce vlde ord;r dated 31 07-
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Judgment dated 28~06

, appomtment order dated 22-06-2019 was cancelled vrde order dated 30-12 2020

Feelrng aggneved, the appellants fled departmental appeals, whuch were not

r'?

4 ~responded hence the lnstant sen/ ice appeal wrth prayers that the |mpugned order

. dated 30 12+ 2020 may be set aside and. the appellants may be re-Instated in

{

. service W|th all back beneﬁts or any other remedy which thls tnbunal deems ﬁt

may aiso be granted in favor of the appellants !

Mf- Py

03. Learned counsel for the appellants has contended that the appellants has

i _not been treated in accordance W|th law, hénce therr nghls segured under the .

Constrtutuon has. badly been vrolated ‘that’ the impugned order dated 30 12-2020

'y
is vaid ab i0 as rt has been passed wrthout fult‘ Ilmg the codal,rformalltres that
?@::e appellants were drspensed with, without obse{wng the procedure

as prescrrbed i Iaw, that the appellanB are havrng servrces of aimost 20 years at

¥
therr credrt and it would not be Jl.lSt on part of the appellants to rgnore the:r f

servrces rendered S0 far ﬂ'rat the appeHants were initialty ,pro;|ect ernployees but

¥
apex court in vanous Judgments has already granted relref |n S|m|lar nature cases;

t
that cases of the appellants may also be consldered on the same; footrngs on the

view their length of servrce

Mot 'JV-‘N:"”". o

04, - Leamed Addrtronal Advocate General for the respondents th contended -
that the appellants were mrtlally appomted on’ pro;ect posts PST Cornmunal :

Schoo! Teachers for the project petlod only, that the appellan;s ere termlnated

’ appellants were re—appornted subject 1o thex condltron to acqurrei the prescnbed

academrc and professronal qualrﬁcatrons wrthrn 24 ,mon b s after thelr

appointments otherwrse therr re-appotntment orclers would stan_ can-elled that

the appellant falled to acqulre the requrred qualrr‘catron,

-

= SAGL t Sr RMs
4

-2018 and in pursuance of the Judgment the re- '

!

‘ later on were regularrzed hence they are entrtled to- pensronaryrbeneﬁts as the

;
prmcrple of consrstency and they may be granted pensronary benefts keeplng in_

From- servrce on 31 12-2012 for the " reason that they were un-trarned that the '

hence they were again -
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3682-?/2915, which was dismissed vide' judgment dated 281-_3"552015;' that the

- , appellgh& filed CPLA No 3'46"FP/.20.'16, vqﬁich was afso -‘diéposéid of on 27:04-2017
‘ With the remarks that the péfitfone’rs will submit a’ppiicafiqn l{ef&fe respondents;
that upon Submission of  applications, thejr requests were examined but were

found ;'de'void' of merit,. hence were rejected; that in com;ilféé-:e wii:h judgfnen't

.
¥

suprerpé court of Pakistan decided in- favor of ‘the,aj:pe!l?'mt(s. (the presen't
. Tespondents) vide judgiment'. dated '28-06-2018, herlce &y :were again

terminated from service vide order dated'30-12-2020 that caises on‘_‘:thle appellants

 devoid merit may pe dismissed.: -

ave perused’ the
that the appellants . Were' " apaginted as PTC!

06, . 'Réc.or.d: - reveals
tééche?s/qéminhﬁal “school teécheré (BPS-

, AL L
7) on contract bBSéIS I Communa|

o
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by at a‘beia'_tecil 'si:éé‘e.{but during m'ej_course of liggéﬁgﬁ;fthé 'abpe!lanté-
\/J il o the cohvince the horiorable court on the point .ﬂiéf'.prc’;ééséidqaltrainings;‘;

. .t > -.v N ‘1.- . 5;
for follies: of the;

LRV

. .. - -"..' . . . . ':,,;,'.»' . ;L ‘i. ;‘.'. N . ]
04720}7 on SYmpathetic terms  that let the “appellants submr%j}_appﬂcations to

Ry

. ‘Subject to-decision of supreme court iy

| 3/2917, which was qetidéd in févor of the dppellants vide Judgmenfrdated 28-06-
2018 arid iq.pt}u‘-suam,‘e of the judgment, the appellants were;‘;"ré;é?ppomted vide
. order datey 22-06-2019 5

I ;%Ec_e_ll.ﬁ;j'alfeédv.? :

- fled. The- august Supreme Court ‘6f Pakistan’ decided tie cé,sie“-;iﬁg'réih{rféf. the
ED o s el e Lol g
petitton?rs_ (the. Rresent: reésponden ), and: in" compliance, the Grder of their .

e SR 22062018 oo e order datet $30-12. 7050,
“.s.ft ~’ ': . ) ‘ B '~,{) ...'.: e -' .' . “ i"‘- ’

T

i

»

Py

B
TR
A g

I
I

cided vide judgment dateq 27 ’
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qqaliﬁéatidn :wifhin"th'e' éiip'ﬁléfe&f t,imef,rarne,:'

. the i'efspo!ﬁt':leﬁts to arrange such; training

. a.ljpellani;s did. ﬁqﬁ ﬁndopportunltyto ‘aé:'qc'.:jil"e:s'ucﬁ'-'i:ralﬁriljg:

responsibility o select themselves for such training, rather- it’:Wésgg‘jéndagory upon
o ’ 5: i ' * .b e ) ;'- ‘. ‘....:..: .: .." .- . ._.. : ' - ' . ‘\:’::Pt: g ot ~:

4 LITTEN nag
S Vipe ‘i‘fim...;:v.‘.
CL LSRR

_ appolnted ‘3gainst regular gﬁo;t#{@ndét thi policy devised by

PR

against” whic

. .‘<’.;:, . - .;_ ‘ ...: ... ~' _. "?4' :
e appelants  fied . departmenti Bppeals; < whict

h were ot

3

07. “We have observed that the appellants worked: againstithe

o8 Y

‘P"Jl‘cvposts on’

CoTaC against. projec pists for. qus. some heczaer, they " werg.

"‘i,j‘_.. R o
tf];g;'.ggverr!ment that

all uri7trained]un7t|ljaliﬁéd:.lqd} community teachers will be resappointed against
N e, A K . . LI i . I W " . s .

&

available sanctioned. posts. of PST ‘Wwith the existing recruitinent

. R S - v - '. A K . e I ey .-'::‘—_-'g..": DEo H
the conditidn'-that‘mey wilk acquire'the prescribed qua!iﬁqaﬁon_;gggtnan524~ months._l

SRR R L SR RS AT |
The appellants; _'h_owey;ar,:.Wé.'rgf'_penaliz'éd‘ for ‘ot acquiring the:* prescribed!

Y

i

't mention that-jn Wit Petition’ No. 4657-p/2016 dedided on28:03-2018, the

—
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- servrces rendered by the appellants agalnst the posts shall not go 1n waste and !t

would be un-Just to. lgnore thelr forig and un~blermshed servrce It ls also an

“were appomted agatnst regular posts We are of the cons:dered oplnron that they
desen/e to be treated sympathetlcally on the Issue of grané of pensaonary

benéfits, Regardlng the questlon of entltlement of the appellants;,to the pensron,

we would like to reproduce the relevant rules of the pen5|on-rules,§1963 as under

' h ) |’ . ; :
D2 .2 Sub_,ea‘ to any spec;a/ /v/es, the 5erwces ‘of the gbvemment servant
beg/ns to qua//zj/ far pensmn when he takes over charge o) ‘17‘7e posr to
- wh/ch he'is first appa/nted :

-2 3 Temp rary and. oﬁ?aaﬁng serwce sba// count for pens'/an as /na" cated
: be/ - : ‘ '

w
H

\/J \\\—‘ (7 ) govemment servant bome on tempora/y esteb//sﬁment, who have
: - rendered more than five yea/s continvous tempoze/y se/'wce for the
- _— pw;aose of penszan or gratuity; anc/ ' T

L (//} Tempora/y and ofif /aabng serwce fo//owea’ by conﬁnnat/on 5/78// also
: count forpe/75/on or g;atu/ty .,fé . - )
The rules ibid reveals that servrce of the government sen/ant begms to -

quallfy for penslon from the very i rst day of hls/her taklng over charge

wrespectrve of the fact whether his/her appomtment and entry IFltO service was*

; temporary or regular It is also clear from sub-rule-(l) that contlnuous temporary

service of a CIth .servant shall also be counted for the purposev of pensron or
' -graturty and by vu'tue of sub rule- (u) bemporary and ochlatlng servzce foliowed

- by conﬁl matron shall be counted for pens:on or graturty

MINER .
wj AP’ Pui.htnhhwa
TN u.u 1 rluu

* e i, mOSt valuaole of such benefits. It is equall'y well settiéd.that .pension’llke Sdlary of

admntted fact that the appellants served rnuI:lally on contract but later on they :

— e eatms— sy



v
.

‘a cnvul servant is no longer a bounty but a nght acqulred 'fter puttlng in -

satlsfactory serwce for the prescrlbed mmlmum penod A fortlon,

reduced or refused arbltranly except to the extent and in the magner provzded in
t * - . . N i
the relevant rules oo s

10. -
- years, lmtlally on contract and followed by regular serv:ce andl
rules 1963 the appellants has quahﬁed the prescrsbed %erwce

benef“ts In vlew of the foregolng d:scussmn the mstant appea

o

*
q,

connected servnce appeals are partlally accepted by modlfylng the lmpugned‘

order dated 30 -12- -2020 ll'ltO compulsory retlrement for the purpose of pens:onary

: beneﬂts alongwlth ancnlary beneﬁts Wlth dnrectlon to the respondents to ﬂnahze h

the pen5|on cases of the appellants for the entlre period of thelrtsetvnce Partias

are left to bear thelr own costs File. be consugned to record room %‘ )
. . . . !

i
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as per pension

lt Cannot be -

In the Instant case lhe appellants served contlnuously for almost 20

for pensionary t

ixas well as the -
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Bricl facts of the case as |1’é1 present scrvice appeal are tiat the appcllnnt

h
'lfgache: in Malc

v serving in FBducation Departiment as l’rimm'y School
Conmunity School. His service was dispensed with w.e. 01" Jiily 2016 duc (o

" . . ‘ = .
lack .ol presceribed qualification i.e (Untrained PST) vide order daled 05.08.2016

i the Additional Agency Fcheation Officer Lower and Centrals urram Sadda.

, . , ' I S 1

The appellant filed departmental appeal before Director E(llldi,lit)ﬂ FATA on
. t‘ X

37 09.2017 and

(508200167 but the samc  was tejected vide order dated

' conmumicated lo the appellant vide letter Noi 2925/Edu cla’fcd 28.11.2017

4
R -

henee. dhe present service appeaton 12.12.2017.

Ruespondents were stimmoned who contested the appeal ﬁlmg wrilten

FaRd

e Ll

replyfeomments.

~—=
HE PR e e

DIRRETC P 1P S

S

4. Leurned  counsel for the. appeliant cun{cmlccl that the cappellant was )
appoited os Illm'nv \Llumi Teacher vide (mlu clatcl 27. Qf() 2003 by the

¥ .

sround u! lack of y

© ompetent suthority but his service was dispensed with on the Ei

Ceriiticate. 1 was  furtiher

1

prescribes. professional quulilicn{ion e PST
N nnluntlul ll..n the .nppdl.lm was having higher qualification ot— M. A Political

serence and wis alse hu\-ing 3.1 PDegree hul the rcsponclcnl-(l-:pm'lmcnl has

innored lln, aid qualificatinn ol the appeliant and his :»uvncc was tispensed

with mllmu! any shn\v cause nolice and J“UILIIHL oppo:lmmty ol hearing

therelore. the |m|1unnccl arder 18 !Ilt,gn! and liable to be sel- amdt‘,’ It was imlhu

.,l
k"l\ltl\(lb(l lhal the appellant was 1I~.n aranted PST (,ctllfu,alc i Zf}.Oi.:{(il7

r

i
. - - . !
therelore. the crnsiiand is fully qualificd. I i
* ] ' [: e

‘ . ;
thn l]n: dther inviad. 1L.nnt.(l I)L.putv l)l\llll.l /\llmm.y Tor {hf' yespondents

apposed the contention of’ learned umnqcl forthe dppcllanl an(l fonruu’t‘tf tha

- the umul]anl was appmnlu.l as Primary .Suhoul Teacher !wdf" order dated

23
2706 2013 !~ et later on s suwu. was (ll‘-])ul’a‘ﬂ,d by the cnmpclem nulhomv

“
-

4
4

:h.xat‘mém

W 1

v
o

I
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.
:
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L
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N, : - .
‘ : “hearina, show-cause nolice as (LWRy ags €

o e ——

R Do )
svith cffeet from |

~yualification. on the pasis ol letter No. 9822- 35 daled 02.08. 7016 aslw ell as
i 1

vuhal direction aml S ? D notilication No. SO (I,.)/S D/(,S M/99- 108 It was

further conlcndcd tl_mt since the PST (,cmfu.atc wis nlgct.ssmy but the dppx ait
wan ol having the PST Certificate at the time of his appoiniment therefore, the

: . . . Co ¢ .
authority -has rightly dispensed, with hisg service and prayed lor

T

~competent

. . . k
ilismissal of appeal.

fr, Perusal of the record reveals that the appellantgvas appointed as Primary

Sehool Teacher vide order dated 27.06.2013. The recg vd [urther reveals:that the

’ a3 AT ) . " . o
.1|‘npt.|l.ml has having M.A Politcal Seience Degree. The record further reveals

dng 13.03d Degree issuee

~ih;|l the appellant was also ha

thesety that al the ime of impuaned order dated 05,(18.2010, the appellant voas

LS .(.Tcrliﬁculc has-<lso been

. having 130 Degree. The record also reveals thal A _
.-:\""-. L . 2 . ?
n,  ssued (o the appellant on 20.01.2017 and the nppull‘ml w'u having : more than
™, .
v
g 1¢
wree vzars service al the time of impugned mdu ILig also well scltllc lu v that
adverse order s passcd against anyone lmn hL. should be given

S~ iy
. :
L why sheh adverse order muy not

opportunity of hearing

Record reveals that (he

shoand such grounds?
. '_ ‘-_,_._.-—“_‘

he passed against himoan sue

respondent-department has dispensed the service offthe appellant without any
" » - ¥

nmu,c or iving apportunity ol pcrsn’@nl hearipg therelare, the

——

show-catse

’ T
atul the plmuplc n( natural justice avhich has

.

rc.:iptmdcn!-dcpurtmcnl has viol
be sel-aside. As such, W

t

Lo impugned orter ijflegal and uble o
Eeder with the directon .o

FOTUL Y i [

L partially u.u,pl lhl. appeal \sel- asndu the ;mpugncd

~

'y th:, appellant that whs

Ihc respondenl- d:..p.nlnu.nl Ly issue show-cause nollc >

\

1
-
~4
‘ I his service may nol be dispensed with o such a
L J . . . l
| i - . . o
[,g repling the show case aatice ,.s})gac. and guvmg' opporluml)r of persanal
‘g . '= K v
o i g
o, . -f“i‘L T 1
v ‘1 3 T l
1 .
3 I
3 ¢
> : i f :
: : ¥ }
i
!

July 2016 duc to ack of’fprescnbud pxofcwonal'

on 26:12.2013. Meaning.

1 such grounds .uul aney

—

/

>




o,

~iy
caring. pass order deem  appropriate o the respondents. However, the

. : S v
reinsialenient of the appellant will be subjeet to the outcome of di:gision of
*
: N . - Vi, :
show-cvause nofice Pariics are left to bear their own costs. File'be copSigned to

hiocecord room,

ANNOUNCED . ,/- - '
. : Té - Dy A1 o "f fr2. ’“

T 032019
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[Supreme Court.ofPakisian] - ‘

1009 § CM R 1

@i oA

i

Present: Abdul Hameed D0°'ll‘, CJ. Ijaz-ul Hassan Khan, Muhammad Qmm Jan Khan .
and Ch, Ejaz Yousaf, JJ . . . T - ;‘ B

GOVERNMENT: OF PUNJAB through Secretary Education, Civil Secretainat L"l]lOle and
others----Petitioners: - _ L £ -

S

Versus

SAMEENA PARVEEN and others----Res;poﬁdents

Cnmmal Petitions Nos.71- L and 72-L, Cwnl Pe‘atlons 215-L 216-L, 217 L, 218'L,"v»2;l-L to 236-L pf :
2006, decided on 29th Apnl 2008. . j‘ . A _ ! X

(On appeal from the judgment, dated 29- 1-2008 of the.Lahore High Court, Lahoreri)assed in Cr.O.P.
No.370/W and 561/W of 2007, Writ Petitions Nos, 11525, 11263, 11516, 11662, 11363 11766, 11881,
11835, 12136 and 12185 of"OO 86., 123 274 345, 599 64'3 and 11619 of 2008). 3 5 -

p

Civil service--- SR '.1; . g';
----Admnmstranon of justice---If a- Tnbunal ‘or the Supreme Court decides a péint, apf Iaw relating to
the terms and conditions of a.civil servant who litigated, and there were other civil servants, who' may
not have taken any legal proceedings. 4D such.a case, the dictates of justice gnd rule of good -
governance demand that the benefit of the said decision be extended to other civil servants also. who
may, not be parties to. that [itigation, instéad of compelling them to approach the Tnpunal or any -other
legal forum---All citizens are equal before Iaw and enntled to equal protection of law as- per Art.25 of tha |

Py

Constitution, - , . , . . a [

Hameed Akhtar Niazi v. The Secretary, Establishment Division. Government of Pakiszan and others 1996
SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachl and others 2005

SCMR 499 fol. _ i-.-

Mst. Mugqadas Akhtar and ‘another v. Province of Punjab through Secretary Educanon Deparmmm
Government of Punjab and another 2000 PLC (C.S.) 867 ref. "f

Ms. Afshan Ghazanfar, AA-G Punjab and Rana Abdul Qayyum, D. s. (Edu: 3t1011) Punjab for
Petitioners. I ‘ . . )

'n.

.\d

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (m Cr.Ps. Nos 71-L 77 L and C.P224-1
of 2008). | ‘ B o

v

. —

- .

'
Nemo for other Respondents. : &

¥
ORDFR

ABDUL HAMEED DOGAR, CJ -—Through this order we intend to dxspose of above captioned
petitions filed against common judgment, dated 29-1-2008 passed by learned Judm in Chambers of
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525.
11263, 11516, 11662; 11663,.11766, 11881, 11835, 12135 and 12185 of 2007, 36, 123. 274, 345, 599, 643
and 11619 of 2008 filed by respondents were allowed and the 1mpugnecl arders - passed by

872472021 9:39 AM
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tioner/authority Were set aside.. . \_- ¥ !
: T .t o ~ . R B3

- Briefly, stated_facts giving rise to the fﬁli'ngfo'f instant petitions are that resp.c%ndents were appoihted a3
ATC Teacher; during the vear 1995/1996 after completion of al] jegal rqqixirerij}hts and thev jeined their
respective place of ppsting. After sometime, their appointments ‘were cancelled being bogus vide order
No.277/E-1, dated 3-4- 998. This order Was assailed before learned Lahore High'Court; Lahore and"sqme
was declared to be without Jawfu] authority in the case reported as Mst. Mﬁqqégqas.Akhtar and another v.
Province of Punjab through Secretal".y,{;Eddcatioq Department, Government of Punjab and another 2000

PLC(C.S.) 867. The relevant paragraph is reproduced as under:-- - ;o

"Consequently, the petitioners. are . declared to be in service .éi;d the action of ihe
Headmasters/Incharge of the Schools stopping the petitioners from performance. of their duties as
PTC Teachers on the’ basis of the above said impugned order, is declared to be without lawful
authority. It is, however, clarified that the department is at liberty to procfepd against petitioners. if
so desired, on individual basis under. the relevant law and under the_Punjab Civil Servant

(Efficiency and Discipline) Rules, 1975." o i

writ petition was allowed vide judgment,_dated 11-12-2006 and the impugned;brder, was declared as
illegal and without Jlawfy] authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed
the order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through AppealiNo.903 of 2006 which
was also allowed vide Jjudgment, dated 4-9-2006. The said judgment was maiﬁtaine;é! by this Court in Civil
Petition No.1960-L .of 2006 vide judgment, dated 2-] 1-2006. On 26-9-2007 oncg again the servicés or
Tespondents were termipated. Feeling aggrieved they filed above mentioned petitipns before the learned

Lahore High Court, Lahore which were allowed vide impugned Jjudgment as stated above.

competent authority, therefore the orders of dismissal passed by departmen
accordance with law, which did not cali for any interference by this Court. 1

l\»;are'.in service for
on vague allegations

they were dismissed from service. He further contended that cases of respondents were at par with Mst.
Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment,

case of Mst. Naseem Akhtar ‘{supra), and it has been h i M,
respondents as PT C Teachers were genuine. It was held by this Court in the caseiof Hameed Akhar

Niazi v. The Secretary, Establishment Division, Government of Pakistan and others;1996 SCMR 1 18§,
of law relating to the terms and cgnditions of a civil

civil servants, who may not have taken any legal |
proceedings, in such a case, {fe dictates of justice and rule of good governance demand that the -

that if a Tribunal or this Court. decides a point
servant who litigated, -and there were other

benefit of the said decision be extended to.other civil servants also, who may notarbe parties to that

litigation instead of compeliing them to approach the Tribunal or any other. .legalf’orum. This view
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-/ f?‘ relterated by this-Court in the case of Tara Chand, and others v. KarachiiWater and Sewcragc:
sard, Karachi and others 2005 SCMR 499 and it whs held that accordmg to Articlg 25 of |the
onstitution of Islamic Republic of Pakistan, 1973 all citizens are equal befq re law and entitled to

:qual protection of law.: . X : !

™

¥

we are of the view that no ground for interfeggnce in the impugned

6. In this view of the-matter,
devoid of force are Lsrmssed and leave to

judgment is made out. Accordingly, the petitions being

appeal refused. 2. 4
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