B T

FORM OF ORDER SHEET

Court of

Appeal No.

1393 /2023

1" Dpate of order

proceedings

OrEerE)r —other _{)—ftfceedihgs wit_h gignatu ré ogjudge

3

22/06/2023

i

hearing before Single Bench at Peshawar on

By the order of Chairman

N

REGISTRAK

The appeal of Mr. Navir Gul resubmitied today

Mr. Kabir Ullah Khattak Advocate. It is fixed lor proliminacy
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The appeal of Mr. Nazir Gul Ex-RST,GPS; Zarbri }g").vij}‘:r District Mohmand rogeberd tnvioy

i.e on 05.06.2023 is incompiete on the following score which is returned to the counne! frr

* Wegeliant for completion and resubmission within 15 days:

e}
-l

(VN

‘5_

Mr.Kabir Ullah Khattak Adv.

Annexures of the appeal are unattested..

Annexures-A, B, E, Frand K ofjﬁhgfi-‘ appeal are illegible which mav be replced b,
legible/better one.

“The auithority to whom the deparimental appeal was made/nreforrad has ot beon

arrayed a necessary party.” -
In the heading of appeal there are only 3 respondents but List of respondeniswhich
are given on page no.8 the number of respondents are four, the same he rociificd.

o in cach and every document the name of the appeliant be hhghiig.‘.iéd. '
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KHYBER PAKHTUNKNWA
PESHAWAR,

High Court Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

Appeal No. l Z (f 5 of 2023

Nazir Gul Ex-PST S/o Nawab Khan R/o GPS Zarbn
Jowar District Mohmand

00000000

VERSUS

Appellant

1. Director Education New Merge Afrea KPK Peshawar

- 2. District Education Officer at :Ghalanai District
‘Mohmand. ‘ ! '
3. District Account Ofﬁcer District Mohmand
........ Respondents
INDEX
S.No | Description of documents Annexure | Pages
1. Memo of Appeal | : {=b
2. Addresses of- the parties Y
3. Affidavit | X
4 Application for condonation of ke
delay A\
5. Copy of appointment order A W-V3
6. Copy of order B AT | wl
7. Copy of Judgment - C \RL -y
8. Copy of reinstatement order -'D I~ \'i
9. Copy of order - E gfg AN
10. Copy of Judgment dated " F <
28/11/2018 - | ?
11. . |Copy of the Judgment of the| G (‘K |
Writ Petition No. 2498/2012| =~ S
| dated 22/0172019 | Ry
12. Copy of ‘Judgment dated{ - H | oy
28.01.2022 L -
13. Copy of impugned order I =Yy
14. | Copy of Departmental Appeal J sherel
15. | Copy of Judgments K g9 -4
16. | Copy of Judgment of Supreme - L
: Coﬁrt ’ - ] ‘"_ﬂ
18. | Wakalat Nama éf " T

Appelian /KJ

Through

: , bir ih Khattak
@:ﬁ
: oeeda Khan

- Advocates, fl?lfCourt Peshawar



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUN AL, PESHAWAR

Appeal No (3 f E of 2023

Nazir Gul Ex-PST S/o» Nawab Khan R/o GPS Zarbri -
‘Jowar District Mohmand |

esenseons Appellaht

VERSUS

. 1. Director Elementary and Secondary Educatlon KPK :
Peshawar. {
2. District Education - Ofﬁcer at Ghalana1 District
Mohmand.
3. Dlstrlct Account Ofﬁcer DlStI‘iCt Mohmand

Respondents

APPFAL UNDER SECTION 4 OF THE KPK

' SERVICE TRIBUNAL ACT, 1974, AGAINST

- THE IMPUGNED ORDER DATED 04.10.2022
WHEREBY - THE _SERVICE OF THE
APPELLANT HAS BEEN WITHRAWN
AGAINST WHICH THE APPELLANT FILED

. DEPARTMENTAL APPEAL ON 03.11.2022
WHICH HAS NOT .BEEN DECIDED WITIN
THE STATUTORY PERIOD. ' |

Prayer:

| ~On acceptance of the instant service appeal

the impugned order dated 04. 10 2022 may kindly |
‘.be set aS1de and the appellant may kindly be
' reinstate on hlS service OR pensionary benefits
.. may lmdly be granted in favor of the appellant
‘.alongwrch all back b_en_ezﬁts. o
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- |~

|
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5. BEFORE THE KHYBER PAKHTUNKHWAg SERVICE ,
: TRIBUNAL, PESHAWAR )

- .':Appeal No. ' "’ 0f2023 A
~ Nazir Gul Ex-PST S/o- Nawab Khan R/o GPS Zarbn |
- Jowar District Mohmand : :
Appe.ll_ant
. VERSUS =

1. Director Education New Merge Area KPK Peshawar.

2. District Educatlon Officer at Ghalana1 District
. Mohmand.©

3. District Account Ofﬁcer Dlstrlct Mohmand T

senerese ReSpondents

APPEAL UNDER SECTION 4 OFé‘THE KPK ;
SERVICE TRIBUNAL ACT, 1974, AGAINST |

. THE IMPUGNED ORDER DATED 04.10.2022 ; ..
WHEREBY THE SERVICE (OF THE!
APPELLANT _HAS BEEN _WITHRAWN !
AGAINST WHICH THE APPELLANT FILED %_
DEPARTMENTAL APPEAL ON 03.11.2022 |

- WHICH HAS NOT BEEN DECIDED WITIN

. THE STATUTORY PERIOD.

'Prayer.
On acccptancé of the instant service appeal |
the impugned order dated 04.10.2022 may kindly .
- be set aside -and the nppéllant may kindly be
reinstate on his service OR pensmnary beneﬁts !

may kindly be granted in favor of the appellant

alongw1th all back beneﬁts R i "

3 .

. ' : : . '
e < . “ ! - l
. 1 . . :




Réspectfully Sheweth: o

FACTS

1)

2)

3)

| Annexure A). B 5

, The ‘appellant respectfully submits as under:

That the appellant was appomted as PST (BPS -07)
on 06/03/2003 as community base school teacher

after recommendation of Selectton Comnnttee and

. 'also fulftllment the required cr1ter1a for the said

post (Copy of appomtment order 1s attached as

L i .-
L1

That after appolntment the appel:lant performed his

“duty with full devotion and hard '\‘NAotk and no

complaint whatsoever has been made against the

| appellant. :

That the appellant perforrned hlS ofﬁc1al duty till

31/12/2010 with respondent Department and after

. that due to closer of community school the service

4)

of the appellant has been dispensed vide the
‘ 1mpugned nouﬁcatlon dated 13/12/2010 (Copy of

order is attached as Annexure-B)

f?

That the appellant submitted .1Writ"Peti‘tio-n‘ No.

' 2498/2012 for reinstatement and reghlarizatidn of

his service which has been accepted cn 15.06.2016.
(Copy of Judgment is attached as Annexure-C).

i

§o :



.5)

- (3-

That non-lmplementatlon of Judgment passed in

Wr1t Petmon No. 2498/2012 the appellant filed
COC No 330 P/2016 on response of which the
appellant has been reinstated onll 9/04/2017 by the

o i
' respondent Department on commumty project for

.6)'v

7

' is attached as Annexure-D). l

- a penod of one year. (C0py of remstatement order'

i
f B
That the appellant has been adjusted on permanent

post and has been regularrzed on 30 04. 2018 and

- performed his duty with respondent Department on
. regular basis. (Copy of order 18 attached as

g AnnexurefE). |

That the respondent Departmerit filed CPLA No
450- P/2016 agamst the satd Judgment dated-

- 15/06/2016 whereby the Judgment dated

15 06 2016 are set aside on 28/11/2018 and the

'matter is remanded to the learned Hrgh Court for

- decision a fres_h of the Wt Petltlon filed by the

respondent. (Copy of Judgment?dated 28/ 11/2018 ,

of the Supreme Court of PPakistan is attached as

Annexure-F). -




8)

C-— q - ’ i
That after remand the case-to learned H1gh Court

. Writ Petmon No 2498/2012 dated 22.01.2019 the
.- verdict. of the Judgment of. Peshawar High Court

. Peshawar Para No 21 of the J udgment accordingly, -

: :thlS end all the connectmg petltrons are allowed

~and reSpondent are 1ssued wr1t dlrectmg them 0

‘ treat the Petltloners of this end of all the connecting

. petmons as regular permanent employees from the

- law came into force as drscuss above or from the

" date .of officiating servrce as stated and the relevant

provision of law.. (Copy of thé"' Judgment of the .

- Writ Pet1t1on No 2498/2012 dated 22/01/2019 is

attached as Annexure G). ..V (

'That the reSpondent Departrrlent ﬁled CPLA

- agamst the Judgment order dated 22 01. 2019

10)

. Annexure I)

11)
. agamst the 1mpugned order dated 04/ 10/2022 on
03/ 11/2022 which i is not been de01ded wrthm the

Wthh was rejected on 28 01 2022 (Copy of

'Judgment dated 28.01. 2022 attached ‘as
| Annexure H) ' | |

}

That on 04.10.2022 the impugned order has been

whereby the appointment order of the appellant has

~ been w1thdrawn without . full. ﬁhng the codal

. formahtles (Copy of 1mpugned order 18 attached as

That the appellant filed a Departmental Appeal

' statutory perlod (Copy of Departmental Appeal 18

h attached as Annexure J)



N r’

.'—4f>".

-

B

o 12) That feelmg aggrieved the appellant prepares the

N}

B)

D)
o

'1:)“.

e

formahtles

instant Serv1ce Appeal before thrs ‘Hon' able

Tribunal mter alia on the followmg grounds

" GROUNDS

That the impugned order dated 04/10/2022 is.come

“under the definition of void or?derﬁbecause it has

been passed w1thout ~ fulfilling the | codal

e

. . ' i

That no charge sheet and statement of allegation
’ . 4 : ]

" has been issued or served to the~1appellant.

. '/

That no show cause not1ce has been 1ssued to the -
appellant

»

. That no Depa:rtmental or regular 1nqmry has been ‘

. conducted agamst the appellant

,' That no’ opportunity of person.al ‘hearing" and

-defense has been provided to the appellant.

.

That there is 0o illegality on part' of the appellant

That srmllar nature Serv1ce Appeal No. 1371/2017
has’ been accepted by thxs Hon able Trlbunal on

i 26/03/2019 as well as m Servrce Appeal No.

4904/2021 whmh has already been accepted by this
Hon able tnbunal on 31/01/2022 (Copy of

] udgments are attached as Annexure K)

+
1

| That accordmg to the J udgment of Supreme Court

,"reported o 2009 SCMR page 1 1f a tribunal or the



I

. appellant

- b-

supreme Court decide a point of law relating to the

- terms and cond1t1on of a crv11 serv1ce who 11t1gated

‘and there were other civil servant who rnay not
‘have taken any legal proceedmg*‘ In such a case the
dlctates of ]USthC and rules o’fg good governance
Ademand that the benefit of the said demsron be
extended to the other civil servants also, who may,

‘, not be . parties to that htrgatlon, instead of
compellmg them to approach the tribunal or any
other legal forum. All citizen are equal before law

if entitled to equal protection of‘ law .as per Article
25 of the constructlon (C0py of Judgment of

) Supreme Court is attached as Annexure-L)
That any other w1ll be ra1sed at:the time of |

arguments w1th the prior perrmss1on of th1s Hon n

' It is. therefore most hurnbly prayed that On
| acceptance of ‘the mstant serwce appeal the
1mpugned’ order dated 04 10 2022 may klndly be
- set aside and the appellant may klndly be remstate
‘on hlS service OR pensionary beneﬁts may lqndly
‘be granted n favor of the appe]lant alongwrth all

" back benefits. | L
Any other - remedy which‘ this august. tribunal

deems fit that may also onward granted in favor of

Appellant

Through Iﬁj//
Roee!aéa:‘ Khan | o

Advocates, High. Court,
- Peshawar. -
oo
S
1‘ ¢
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BEFORE THE KHYBER PAKHTUNKHW!% SERVICE
‘ TRIBUNAL, PESHAWAR |

s e e e a——

r
%
q.
#

| Appeal No. _of 2023 !

Naz1r Gul Ex—PST S/o Nawab Khan R/o GPS Zarbn
J owar District Mohmand
: Ceeneanes Appellant
VERSUS :

1. Director Education New Merge Area KPK Peshawar.

2. District Education OfflCCI' at Ghalana1 District
Mohmand.

3. Dlstnct Account Ofﬁcer Dlstnct Mohmand

Respondents

ADDRESSES OF THE PARTIES

B o P e -

| - | Appellant _ | : "g'. } ‘

Na21r Gul Ex PST Slo- Nawab Khan R/o GPS Zarbn
Jowar Dlstnct Mohmand .

MR A
-

Respondents

1) The Addmonal Chlef Secretary I\SIew Merge Area
' - Secretariat Peshawar. - ‘

2)  Director Education New Merge Area Peshawar.

3)  District Education Officer District Khyber

4)  Political Agent District Khyber.

"Appellant e

Through ¢ /
Kabir“Uflah Khattak

ooeda Khan
- Advocates, ngh Court
Peshawar

S g e B gt M e 04
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BEFORE THE  KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR. - -

Appeal No - of 2023

. Nazir Gul Ex-PST S/o Nawab Khan R/o GPS Zarbu

Jowar District Mohmand ; . :
seseeeees Appellant |
VERSUS v i |

1. Director Education New Merge Area KPK Peshawar.
" 2. District Education Officer at Ghalana1 District

Mohmand. : p i
3. D1stnct Account Ofﬁcer DlStI‘lCt Mohmand '

R ResPondents,
~ AFFIDAVIT
I, Nazir Gul Ex-PST S/o Nawab Khan R/o-GPS Zarbri Jowar
District Mohmand do hereby solemnly and oath that the
contents of the instant appeal are true.and correct to. the best of

my knowledge and belief and nothmg has been concealed from

.thlSHOIl ableCouIT N B D
o

Deponent .

e ool e IS Y Lt
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR K

.;_;

Appeal No.. '-‘of’-2023‘_ T
A S o §.~‘ o

 Nazir Gul Ex-PST S/o Nawab Khan R/o GPS Zarbri
Jowar D1str1ct Mohmand ‘

Appellant

- VERSUS :

1. Director Education New Merge Area KPK Peshawar.

2. District Educanon Officer at Ghalanal DlStrlCI
Mohmand. ' :

3. DlSU’lCt Account Ofﬁcer Dlstnct Mohmand

Respondents N

APPLICATION FOR CONDINATION OF DELAY

IFANY - . 1{
Respectfully Sheweth: § - :

'Petitioner submits as underﬁ- L |

1. That the above mentmned appeal is ﬁlmg before this Hon'

able Court in Wthh no date is fixed for fu(ed for heanng

.o I
sofar. .- L

: 2) That the. appellant was appomted as PST (BPS 07)on
. 06/03/2003 as commumty base school teacher- after
- recommendation of Selection Cormmttee and also

- fulﬁllment the requtred criteria for ’the _S_al,d post.. .

" 3 That after appomtment the appellant performed hlS

duty with full . devot1on and hard work and no




. v - | ,__g\/‘@ -”‘. - -% . !
‘complaint whatsoever has been made agains} the
-'appellant. . 3 - { E .

T

- 4. That on 04.16_.2022 the, impugned order has been
whereby the appointment order of the appellant has
been W1thdrawn without full f111ng the codal

formahttes

5. That there\ie no number of precedents of the Supreme

Court of Pakjstatn,which provi_des that the cases shall be

decided on merits rather than technic:alities.

L
¥

6. That any other grounds will be rgtsed at the nme of
arguments W1th the prior penmssm!n of thlS Hon able

court. - o

It is therefore requested that the hrmtatlon penod (if

any) may kmdly be condone m the mterest of _]USthC

T

o : Appellant . .
. Through Z
' Kabir Ullah Khattak ~

ﬁiﬁh&n : 3

Advocates, High. Court, Peshawar

v
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77 .«\jmal Khan $/0. Hunfu]!.sh o '
78 Danwaish Khan $/0 Gul.Said 48 Uuhu‘/.xdo 'hclil-:nrooq
79 Mustala Kivan $/0 Wasil Khan o' '
S0 Aril Shah S/0-Rahil Shah ¢ S Abhul l\I Ilmb.n M. AN
81 CShah Bad Shah $/0 Hazrat Bad Shah 0
82 [ Mohammad Hazoor $/0 Hazrat Bad Shah’ C.$ Sama l\llcl “aqub
S3 Suhbal Shah /0 Amir Khisro i .
| 84 Ihsan Ullah S/0 Gul Alam C.S .‘\lulul lxh%&.wcd Utlah
83 Kiramat Shah $/0 Musharal Shah L :
86 ¢ Dawoad Shah S/0 Sutman Shah C:S Matina Majik . .
37 Fazlai Dayan'S/0 Sadvud Di C.S kankar Iulsé M.Farid Utlah
N PN Muzafiu Khan $/0 ZamanKhan o] eSS Dagking yed Quhar -
489 Faziai Sublan 8/Q Mirza Hakeem Sadrud Din {-C.S Masti Kou.tM.ns.ﬂnb t\h';ii ‘
90 Yousai Khan 8/0 Syed Rahnan . ) CSZoorKillig - . ..
i 91 Abdul Malik 8/0 Said Mohammad Shah C.S Lakhka KilJi Faiz Al i
I - . '
l"LRMS’i ONDITIPON

1= Thz . spointnents ol'lhc Teachers arc made on [cmpomt‘y busis and lmblc lo lcm]ination,!
withou. .t v notice/assigning any reasons.

2 The

“ Ageney
3:- Che,
4ra

. Endst No, 4993- 5089

~hould produce: their Health and .ubc certificates from the Aban

Shallanai, .

e report should be submitted {o this officy in-duplicute with in 4 5i>ccil’1c period.
) 1f1%. ...uvlldalcs/ic.lchcns failed to report of:their arrival to the concerpicd schools witlin 3
fifteen & ¥8(13) .. eir orders will be automatically cunsidered as cancc]lcd E e b

Ak, ~emic qualification is musl to be verified. " R

7.

‘Dated, 06 /0_,2/7003

Copy of the above is forwarded to the;-

| Director of Education, FATA NWFP, Peshawar, : .
2 Folitical Agent-Mohmand Ageiicy at Ghallanai w/r his otch menjo No.asicited,
3 Agency Surgeon Molunand Agency at Ghallanai. o

4, AssitPolitical Agent(Upper Mohmand)at Ghallanai.

3., Agency Accounts Officer Mohmand Agency it Ghallanai, *

G, /\l

W Pay Clerk in local office.

7- ‘)7. Candidates concerned.,

Laaun Klan (N.15.0))
Mutiruid Ageacy at Gliallyna

o

fodl

!
y Surgeon Mohmane

(HAJI GUL. wnva)
Agency Educﬂllon Officer
Moiumnd Ag,t.ncy al .Qh;:l‘la.nax. }

.r~
i

-~

A}
/*

R \A’ z,"()%
if h “Cr,
Gh‘.lll.m.n.

Agducy Lduc.xl
L
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* ; - TERMINATION. A
; . T ,& :
} On the basls of letter reccived from Dtrecgo(g a o{ Education (FMA) viga
: - N0.8878-87 dated 13.12,2010, Services of the following tu&chcrs/chowkndars al communiry
schools are hereby terminated with effect fram 31.12, 201(,‘?, (
) L s : ‘ "
SNo| Personal No | Name Bo_sj | Remarky
R 1 354187 | HASMAT ARA uagqm - U
\ : 2 354188 | PALWASHA BIBt P G.TEACHER |
i$. 3 354892 | ZUKRA §10) prcIEAdERr | *
I 4 355168 | SAMINA GUL P T.CTEACHER |,
LY 5 355182 | SHAZIA BEGUM £.1.C.TEAGHER _
g 6 355198 | seemaGur P.T.CTEACHER !
FI 7 355202 | NIGAT PARVEEN PTCTEACHER | . i
. | 8 355220 | SANOOBAR KHAN | PT.CTEAOHER | ~
' 9 355330 | LIAGAT ALI P.T.CTEACHER |’
-t 10 356688 | SHENAIR SHANAZ PT.C.YEACHER v
- 11 356678 | SAIDA BEGUM P.T.G.TEACHER |
, 12 356864 | SADAQAT BEGUM P.T.C YEACHER
: 13 359868 | BUSHRA BEGUM P.T.C.TEACHER
: 14 360122 | sHAMIM ARA P.T.C.TEACHER
3 15 360124 | SAUHA TAJ P.T.C.TEAGHER
Y 16 360246 | SHAHZIA BEGUM PTCTEACHER
Ao 17 361858 | RASHIDA BiBI PY.C.TEACHER
Y 18 382000 | SHAM:M BEGUM PY.C.TEACHER
A 19 362003 | SHAGUFTA BEGUM PY.CYEACHER |-
s, 20 362017 | RAHILAZIA mcmwm 3
T 2t . . 387533 | BUSHRA BEGUM P.Y.CTEAGHER
| 22 373973 | NEGATE BANO P.T.C.TEACHER
- 23 373996+ | WASKAT BIBE P.T.C.TEAGHER
i 24 393168 | MUSLIMA BEGUM PT.CTEACHER |.
Ot 25 394812 | sHAHIDABIBL ~ - PT.C.TEACHER | "
. I 26 401356.{ AISHAH B PT.CIEACHER |- -
i 27 402521 | NAURINA_ P.T.CTEAGHER |
1. 28 402641 NASIRA PY.C.TEAGHER |- ]
i 29 402652.] ZEfiRS PTCYEACHER | i \
HL 30 _ 435756.] SHAHIDA Bt PT.CTEACHER | ; \
T, 31 °444180.] sama. PTGCTEAGHER |1 L @
e 32 3548551 SAIAD KHAN PAC.TEAGHER | 2\ 9
(A 33| 355164'] SAFIA BEGUM ' ER e -
i 34 355208:| NAGINABEGUN: I 0\ -
Y 35 380123 | MIKMAT ULLAM: 1] A
- 361 362020, | MINAGUL '.ﬁ_ . | 1t
37 '362021 TAHIRAGUﬂ RN X T
T H
i"r'.j{ e .36318 J}'G'y&‘._. BSADIG: . [P ]
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- - 361 et o, -:,.‘:,,-._:v wicragun | 3 :
i JMuiJ nninnuw.w #rct 3 :
"— T anuas | inearaypan rlctwlgm 3 )
T3S0 oA e prejami Li Lol :
‘3 AT Lasamannt | PTEUAGUEY, i t
; 54 JSALIA | iT5A DAL IUN RICHAGEE L. i ’
2 b5 R YY) propeaen L [
£ 354440 | ATGHAR RN PR oL 2T — ’ .
57 354047 | waZw GUL PLOIEAGHER &5 o :
58 354842 § Lol SHAK . PTG IgArHER 3 e ] i
[ 354945 | SHaH AN p1geAcEr ) Y _
T 354948 | raN LN P 1CTEACHER N ,
51 164948 | DILAWAR ¥ 1AM ncmtcma . :
82 J5SIBED | A T XHAN P TCIEACICR : k
63 354951 | critia SAD P.TC JEACHEH “| — :
B4 354952 § Az uilan P.JCTEAGHER | 2 - i
!’ 85| 354953 [ SHAH RAZAR PT.CIEACHER 1 3 e
, €5 _ 354951 | 30 wttan PI.CIEACHER | L i
' | &7 ‘354959 | FAYAZ KHAN PTCTEACHER | [ i
o £3 354512 | DAWOOD BrriH P YCYEACHER. | % ‘
h . £3 354355 | ALF AN P.YCIEACHER .
A 70 54653 | SiHAT BADSHAM PYCTEAGRER | 2 i
i i 354970 | BADSHAN HUSSA PTCYEACHER | | ;
TR 72 54071 | SAMANDAR KN PYCIEACHER | % B
o 7 354972 § ALLHASSAN PY.CTEACHER 3 Jt
A 74 354975 | swaD ALl PIC1EACHER | ¥ ' ,
- [£] S34976 | HUSSAIN SHAR prcreachEr |3 N .
O A I T3 254978 | AIOHANID NADAR n'rcnw:u;ﬂ : ;
TF e 77 354978 | 0140 KHAN PT.CYEACHER |
FER 787 354980 | MuRADALS PTCTEACKER |° :
R 9 354881 | SHAHID NASEEM PYCYEACHER .|/ 1 ’ 4
S, 89 3549851 cur 2R L PTGTEA(:&ER fES < i
Fae 81 354967 | SAVAR KHAN - PICTERCHER | 6. 5 !
T §2] . 354369 | monaan Sar PYCTEACHER T
At “83] 354880 | jAnia BEGUY PYCTEACHER | % H ]
M b o 335127 | MAVEEDA GIA PICTEACKER (&
I ‘{:? 85 i 358133 § agsHan g prCTeACKsR | ¥ >
3.0 88 355137 } SuNTANA LI _  |PICTEACKER ¥ © v
i‘{' )b - 87 35514: RAGA . 91’1;755{;15;(' 1 A :
i 85 55176 | SHAGUFTA NAWAZ pYeteacHer 18 % b !
;',‘l . 89 358138 'MQ};MR PT.C.TEACHER ? T k3
oo 80 355178 | wiaecon i PYCIEACHER |§ . . A 3
1Y 9 35580 | paraa B3l PICTEAGHER [& o i
544 82 355181 [ 3useano pIcTEAGeR |Fo o
e - 93 355185 | Ao out P’rcmcuﬁn 3. _
B B4} 355187 RAGHAT s200M PIRTEACKER f 1
Ly 35 38550 g i ;
B ¢ NIGAT SEEMA PY.CTEACKER 13 . i
f o L 355° 31"} RURHSANA GLL PTCYEACMER |¥ - - ¢
:‘i,{-.'!'} " 87 . 355193 ) s cut PICTEAGHER 1§~ < 7 _ .
“"‘ — - 355185 |.y2(FAT BEGIY PTCIEACHER : 4
SR *."t. 133 . J;:ﬁﬁ RUKHSHANOA ZULFI prcmm Y SREER %
- A 104 . g 158 FoanmoRN . PTCTEACKER [F "¢ _
P A O { . 355205 | NIAKAT BEGU PICTEACKER™ [§ % i
(I 102§ 355207 | saviapowns PTCYEACHER I§ . & H
A 103 . - 355260 | TAINORASARD P1C) g Fooamaros 3 }
fro 3 LS TCTEACHER: I8 - ' } .
4k 4 - 365284 | kAo aan - 5 e .
B P 1061 & — PTLYEACHIR: (8. 7. :
; = . Joi 3E5313 | kpuvaL) ian P TOYEAGHER (6T E {
N B 106 1. 355]14 NMBWMAD* A “"' q
e 107 ot PYLTEACHER - {E .. % i
: 355387 MURAD AL - " " N —— i
L {08 B T RECTEACHER I ;
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' : S g oN3eg WIPEG | wrip KUAN_ PT!"M__',_,!;.__ —
i34 ;;_Q}S ijWIN:\Z' preTeAcHER: 1 o
L A " 376035 | MUATTAR KiAN PTG TEACHER L e . !
o 141 381792 | LirPATREGUM PICTEACHER | ! :
' 142 | 301800 | MOHAMMAD [DRESS pYC. Yo I ; i
' 14y 365575 [ sHana g p.‘rctf.acmn; Py ﬁ
1 326038 | YOSEEN BARO P.T C.YEACHE] |
ML) 337811.1 zanit sHAH PTCJi_As__ — .
[ 30833120 [ NAZ MOWAMAAD p'rcmcuhg - i
147 301834 | TAMIRA pYCTEACRER |'. L
e ] . 396488 | meeLaMoDl PYCTEACUER | L
. 145 1 402830 ) DILSHAD BEGU Ptcmoue - I i
» 150 354184 | D NASHUSN PT.C.IEA - ¥
151 " 354758 { AZMATGUL PT,GTEACHER .
1521 354759 {1azau P.T.CTEACHER: . .
1631 364303 | ADQUL MALIK __ | PYOTEAGHER i
Py 154 350945 | gaxnrungin -, |PTOTEACWER | 1
1 | 1551 364548 | BALELH EARDAR PTG TEACHE? ; _1
O 1T\ YTy preag LS|
: 367 | -MOHAMMAD ISHAQ PYCIEAGHER | R
) L 158 354028} SLLTAN MOHAMMAD PYCYEACHER | 1 1 ‘
Lo 159 JSATID | KHANAOAN KHAN PYCIEACHER | ‘
Co milas 364035 1 ADIL BIAN Vecaeacnhe 1 o
l . 164 - 354934 | MOAMMAD i} JMD ¢ 7 “1
. L is2 - 354943 MUHADAY . " o
gt 183 | 384047 | HAYAT HOHAMMAD KIAN, | P-TC,
; . - X - SQBQ | AKUALKHAN , pr JEACHS
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‘5 BEFORE PESHAWAR HIGH COURT PESHAWAR

. : L g . - : .“:”: \ ~.
' W.P.No f/z?"/ f I ' / DR \|\

.
’
——
o
-
S v e

1
t

|
1. Nazir, Gul S/0 Nawab Khan FUG “village Lakan/ uppar

Agency. : s . » ‘..- |
2, .Tahir Ali 5/0 Gula, KLan RIO Tang; District charsadda NS -‘_** - f
3. Muhammad israr /0 Mir Zada Khan R/O Ghazi Kor P.O? Gh agai Tgﬁ'sjjainm

Zai Mohmand agency. = . % N . i :
4. Muhammad Khtan S/I0 Mphamq{ad Wali R/O Yousaf Khel Tehsel gppar Mphmand

Mohmand Agency. | ] - E . :

RO Gari S;;»er dad Warsak

3

5. Muhammad Hozoor Badshah S/O Hazrat Bad:hah
Road Peshawar.

6. Sehat Badshah S/0 Ameer Khusro. FV

7. Jamal Shah S/O. Haplb Khan R/O Ghazi Beg Uppar Muhmand Mohfnand Agenry

'8. Syed Ahmad Srtah S;O Muhammad Afzal RO Ghalanat, Halsr? ZaitMohmand
' Agency . f.»

9. Mazullah S/O. Na;eern Khan R/Q Ghalanai wiunm*tnd Agency. §

10 Fayyaz Khan S!O Badam Khan R/O ~anf Kor Yaka Ghund Moh'm}nd Agency.
11.HussanwShah S/0 Sayed Mastan Shah R/O hian gan H'zltrn Tl Tehsel Uppar

O Shaghaiy Bala Tehsel & District Peshawar

Mohmand- Mohmand agency. ‘ ’ .

12.Hazrat Wali S/O Sher- Wah Shahgai Khyber ‘Agency. ; L -
13.Gulab Khan $/0 Sher Wali Khan R/O Yakka Toot Pashawar City.
14.Asghar Khary SIO Feroz Khan R/O Akram Abad Sarki Gate Peshai{var City.
1A, Samandar Khan S/0 Khatam Jan_ R/Q Beroon Yakka Toot Peshawar

16. Zmat Khan S/O Zar Bat Khan ‘R/O Shar Khel Koki Khel Sa

S5 b

Agency oy
17 :Muhammad llyas S/O Noor Muhammad-Koki Khel Jameud- kl‘.yb‘?r Agency..
18. Abdul Jatil S/O Lal Zarin R/O Koki Khel Karon Khel Jamrud Khy er Agency
19.Tikka Khan S/0O Gul Baz FUO Koki Khzl Ghondi Khyber Agency
20.Murad Ali S/O Ali Rehman Mosa Khe' uppar Mohmand, Moﬂma
21.Taj Muhammad S/O Haji lal Marjan F/O Yaka Tocl Zargar Alnd
22 Nasrullah S/O Zerat Gul. R/O Mohllah Khan Mast Colony Pesha ar,
23. Bakhtiar Gul S/O Muhammadi Gul R/O Zargar Abad Pc ..hamu
24.Sanobar Khan s/0-Sarkari Khan P.O Hoti District Ma:dun. * ¥ _
55 \Wali Khan S/O Jan Abad R/O Mohzllah Shenmankhe Shmvn;r:}.-andi Motal ¥

. 230
C .o J

) ‘Agency. : - i
26, Mul‘amil Shah S/O Ha..rat Muhammad R/O Yaka Gh od Euman - Tlpde il

e Ay

M .AU“‘nU' ¥
a7, Hikmat uliah $/0 Abdur R.,.hlm R/C Lakary Uopar 15
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5 o : k . '_';__, ¥ I
'8 Dllawar Khan /0 Haklm Khan R/O Ghaiam Uppar Mohmand Mohrnand ggncy; ) '
] S.Q.FazaI.AmIn S/0 Fida Muharnmacf" R/O Koki Khel Jamrud Khyber;Agenc' . P,
30. Attah Ultah S/0 Rozi Khan R/O Mola Ghori Khyber Agency. : ; : y , . i
31. Akhtar Munir S/O Janas Khan R/O-Kpki Khel Jamrod Khyber Agency o ;
32 Khyal Zada 3/O Aslam Khan R/O Yar Gul Khel Bara Khyber Agency £ t

33.Mst.Samina Anwar D/O° Anwar Khan H._Np.1,60 Street No 3 Muhallah

ma;eodAbad District Mardan.” - ' o -
34. Mst.Hashmat Ara W/O Qabel. Shah RIO Sawal- Dher District Mardan | SN
35.-Mst.” Shah Niar Shehnaz W/O Shklr Ullah R/O Shah thi Kor Hallm Zal %uham}%nad

-Agency . :
36. Niaz Muhammad S/O Noor Muhammad RIO Haji Takht Bai D:stnct Mardan "_{i
37.Muatter S/O Sher Rahman R/O Post offace Mian Mandi Tehsil HaieemiZan Dlstnct

Mohmand Agency . ' : ' \;-
38.Navid Ullah S/O Muhammad Ullah Khan-R/O. Sher Khan Malak Abad P O Jamrod

<hyber Agenc o4, . J;a/ /“"

y/C/ufti/: er ‘5’ _7/15 wvacma p( 2 ./l./tzifé.ﬁr;’nqu : r-]:s i

o ‘/‘,,.ﬁdr {//’{{7,‘( A /afg,‘-)):‘(nﬁ( ’/Q e C}’ . K SR
,x/é" ﬁ&c(,é’ P" ‘4”,/ "'/./ERSUS l)/‘} el ft/w :S.u A
Gl ﬂcau’( s,((o‘- L%y /L” cttons et Qf,f/.,, €Y
. //e. s pett e 'f«’ > A

R

‘;The Addltlonal Chief Secretary FATA Secretanat Peshawar ;L SN,

| Director Education FATA Peshawar ‘ AN / i

Agency. Educatlon Oifficer. Mohrnand Agency B ) N

SN Agency: Educatign Officer .Khyber Agency .
d":@ \Political -Agent Mohmand -Agency - c

5"1\1} e foh’ucat Agency KhyberAgency J u
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Writ Petition . Under ‘An'ic.:le 199 of L.

5
| e

- Constitution of Islamic Republic of

Pakistan, 1973'As Amended Upto Date J»'Ar-;?jea 5

. ¥ EX
N LI g’es}"‘:\“
: N cre S e mmrr
Resoectiully Sheweth : R . o BN A
: Lo . 2 S ST
b.

Brief facts of the case givingj rise to-thé inatent writ pél'ltibn are as undPr~: ?;ff, i, '

' w‘ D ‘That Petmoners are onal citizens of Paktstan and belong to tnbal area L :

—— 4 i S

AlG ’2
‘l’ﬂ' School BPS -07)'in FATA. (Mohmand and Kh /ber Agency)

‘v u U
AN 1, I; M
At .-
—~ - —————— ————
I R T e
- v -
." -,
- < e
S )
‘ P
. -
R -
3 v . “
WV
A ;

pmw

[

~

e & e aaah Bl S L NI N I VA U U I

e wwe

R
ich Cc uri

Sy A car Sty b

‘v

L N e 2 kA

Fobe

——pr

R Tl s, Y




Nazir Gul & another........... veevreresrencnsanee Crreeernesiens .Petitic; qers
Vs , |
Additional Chief Seqretaq; FATA and otﬁer; ............ Respm.lients. -
Date of hearing...........oeeeerneee 15" Jure, 2016, covvvcneienns F
r’Petitioner'gs) by M.s ljaz Anwar & Muhammad Asif, advocatés. ~f
Respondent(s) by Mr. Lateef Khan stand ng counsel &

. Constitution of Islamic Republic of Pakistan, 1973, for issugnce

judgment shall also disposed of connected writ petition begring

Judgment.

BEFORE PESHAWAR HIGH COURT,
PESHAWAR.

. Judicial Department.

Writ Petition 2498-P of 2012.

WAQAR AHMAD SETH, J:- This ] sipgle

No. 2515-P of 2013, as common juestion of law and facts are
involved therein. , ;

Nazir Gul & others, hereinafter called the petitiopers,
]

have knocked the door of this Court, under Article 199 of the

5

1
of an appropriate writ directing the respondents to re-in

and regularize their services alongwith outstanding salaries;
» . - »e :1 N
2 The genesis of the case is that, petitioners were appo

3

o

as Prinmary School Teacher (PST) BS-07 on contrgt husji for

-

4
E

g




pro;ect period in the Community base Schools after’ z;the

recommendation of Selection Committee and nom.matxoz

concemed polmca[ agent at Mohmand & Khyber AgencneE
%

&

'$3

the years 2003, 2004, 2006 & 2007 respectively. That uutkally ,

petitioners were appointed on project post, and after m{nal

v

appointnent on contract basis their contract were renewedj 11| S

e,

the promulgation of (N-W.F.P) now Khyber ,Pakh
Civil Servants (Amendment) Act, 2005 (NWFP Act No. IX of
2005) and (N-W.F.P) now Khyber Pakhtunkhwa, Employees

(Regularization of Services) Act, 2009, (NWFP Act No. XYI of

-t

Phd
N
Y yg

2

<

2009) whereby all contractual & adhoc employees have been ™

regularized by operation of law, but despite it, respondentsivide

‘a

impugned notification’ dated 13.12.2010, terminated §their ~

services with efleet I'rmp 31.12.2010. [{ence, having no pther

adequale & clficacious remedy petitioners have approached this _

Court through the instant writ petition.

3. Comments were called from respondents whichf they

1 3

furnished accordingly, denied the assertion of petitioners and
stated that they swere appointed as PTC project! teach rs in

community based project schools in FATA, and all coma unity

.

- -

~

/ school teachers were terminated on 31.12.2010 by the '

-

Ve ATy MR - e
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L b’x' ‘ ':”: [ ]
.Competent Authority , through. letter No. 8378-87  dated . #
13.12.2010. Further_stated. that at all FATA level! ingach -
. ngency, a scrutiny committee was constituted by the ‘cdm;')'étcnt‘j‘;‘:
- authority to - carry “out meaningful: ‘scrutiny végiﬁcatiog". of |,
community schools all over the FATA. Tla§ scrutiny commjittec
has identificd (unctional and non f{unctional i.c ghost schools in ",
FATA. The‘teacliers‘.ofvnon functional / ghost schools ‘were e
ordered as closed and seq;ices of teachers. of those schools were. l o
- stand dispensed with. All petitioners in Khyber and Mohgﬁand s .
- agencies were project.employees and their services’ §tand ]
dispensed with on 31.12.2010, after .expiry of project p riod - ; \ R
- and. closure of .qo_uum(lqity schools, It is pertinent to meption. ..
) . .. o o o s .”:.‘.' .
: ’ " : "..'-":'0' N i "" N '-_r.“ l‘
! here that only those c:ommumty schools were ordered to.be re-" 3. 3
" ~'~ - opeaed which were functional and in the arca where schpphing %, §
-were required and possible afier scrutiny verification.of scrf ﬂtiny_. 5
committee, A notification has been issued by FATA Secretariat -, !
wherein the Governor Khyber Pakhtunkhwa being ;comﬁgitent N
authority - has - approved ' the re-appointment of community o
" school teachers, -who qualify to' be passed against reg
: 4’,/ available posts of PST. ‘ L .
; AP
: o i
5 ) 5 SIS i
= ol e : .
o
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4. We have heard learned coun

sel for the petitioner and
a -

leamed AAG appearing on behalf of respondents and pcru;ed

- ‘I
the available record. - s

. j!‘
5. Record is suggestive that petitioners were appointe% in

the prescribed manner after observing all codal fonnaliiies,
%

and interview, recommendations” of Fthe

such as test

-

Departmental Selection Committee an
ngon

d appointment ordgi by

Fa

the competent authority. Admittedly the appointmerst orders
¥ '

placed on record reflects that petitioners were apbointgg on
contract basis for the project period in the schools. ';h -
appointment letters are for the years ranging from 2001 to 2009
It is also an admitted fact that since there initial appointment

their contracts were renewed from time to time and ti

promulgation of Kh
(Amendment) Act, 2005
legislation made by Khyber
(Regularization of Services) Act 2009 (KP

2009) vide which the services of all adhoc

employees were regularized by the Provincial Legisian}e, the

petitioners were in scrvice. The petitioncrs scrvice
I

erminated allegediydue to closure ol all comm

-

yber Pukhtunkhwa Civilk S Fvan's |
Pakhtunkhwa, employess

and contfactual

<

ese

P -

thet

(Act No. IX of 2005) and similar

-

K Act No. XVI of -

were

poily schools in

———— - -

o
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_ " FATA with effect from:3 1..;1'2.-2(_)10 and the reasons given in the

that can never be a project'nor it can be closed down, if evéga

single student is_'lstqi;lyi‘ri‘g over there. -

S 70+ There is -nothing -on record showing that 8

> 619 dated, Ghallani

/ . the.said scrutiny- committee ‘or not. In the case ‘of”
L e . -~ . et L, .

" y
. o . -
- L NETE
: “ .
4 cue ~
- Kl .
- T ~ .

2. ..

said closu_re"order'ié‘ ghbst-schoolsi in FATA and the scru:g}
i - . . - B . ;:—« . N ,!;: “-_ )

“has identified functional Fand *non.”

-~ . .

tuted

committee, S0 consti

OOI$:-.;..' A . '

LI

~E 6. One thing is adm‘;‘rped and 'g,lf:af from record 'thdt.l‘).c_:"f“ore"j

;- termination'no notice was-given to the petitioners and-all.other..

. N . -
- d o

'+ ‘employees whose services were terminated. Nothing is

' record.to show.that the scrutiny committee check which .rpgf?_i'd'-_ -
"+ and from- where. they-declared functional and non-functional "

any student, may be just one studgnt,;

R4

7. was studying in that school are not, al that time. One thing i

more clear than crystal that once a.school has been{étgb_liéﬁgd‘

- . . . 'y

- -called revival of 67 community schools wherein 68 male andi6é .

- - femnale commiuiity tééchersf\"vere adjqéted Vi

s

- R R ey e
- terminated employees-were. given notices for interview before

.“-
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_ [
Hussain and others Vs Federation of Pakistan, reyom in .
PLD, 2012 SC-224, (a) (b) (¢} & (g) it has been held as ungder:- -

3
$
f

i

h

a) ~—Art. 25-A—~Right to cducation—-Education S‘
plays an important role in the successful life §i

of an individual—Geaerally, cducation is

considered to be the foundation of socicty

2. cp SR

which Dbrings economic wealth, social

prosperity, political stability and maintaining r
health  population—Further  progress of s
society is stopped in case of deficit of ¥
cducated people—Educated pcople enjoy ‘2
respect among  their  colleagues and can”
clfectively contribute to the development of

their country and society by inventing new

devices and discoveries-—Islam is a scientific |
religion emphasizing on the need of scientific |
inquiry—-Need, purpose and kinds of

education/and as under the mandate of 4

(A
Quran and Ahadith, elucidated. — ¥ .

[P B —

~b)  -—Arts. 270AA(8), (9), 25-A, 7, 37(}{). &ngon
184(3)-—Constitutional petition~-Right to
education;—Duty of State——Deﬁnition-;By g | . ;
virtue of Art. 270AA(8)(9) of —the
Coustitution as substituted by Constitutional
(Eighteenth  Amendment) Act, 2010 the

current Legislative list was omitted in

PR TUPWIT NI

Vingr St

pursuance whereof projects being run by the
federal Government in the Provinces,
including DBasic Education Community
Schools were decided to be wound up while
assailing the proposal of such winding up }
prayer of the petitioners (fathers of students |
and employces of the projects) was that the

proposced action on the part of authorities of

clesing down “Establishment and Operation *

of Basic Education community Schools be

.
' ~

N !
.t
. ]
by L:;
t ;
1 i
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- ¢
1 .
. e ) } i
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e e declared to be thhout Tawful authonty aid .
: ; . of no legnl effect and be also dcclnred to be in
-.‘".;' o vwlntxon of’ A}t 25-A of the Constitation nnd T

. . the proposed nct of Wmdmg up of, the

- 'ANnnonn! Commlsswn of Human Resources
S y be held to be_entirely unconstltutlonnl

’ - ‘and of no legnl effect so as to allow basxc 3,
i human nghts to IJc .citizens of Palustan,

: i under Art. .?
- the- State mcludmg the Federal and the"

of thc Lonst:tutlonnl and thnt"f'

‘ _. . ,. . , provmcml Government therefore, under Ar
25-A of the Constttutmn and parhament m g
) . L 4v:ew of the definition of the State had
S — qbsolved. illev; Federal Government from

- A

B o confcrrmg the I‘undnmcntal rights upon the b
- - .children --S ate in terms of Art. 37(a) of the-

'j Cons(:tuhon, si it form such policics on thc

& bhasiy ol -\_,vlus © shaill ,trmw 1(1\ '.\' .
C e spccial.fc:i;_‘c,- t.  .aecational ana '

"_’:,‘ W N '_'intcn‘cst of beckmu‘d classes « - areas---h

" under Art. ...l read with A1 25-A of
‘ S Cona;ltutwn the I‘und.amv Right “
‘ rcquwrcd to bc enforce ¥y the ...uw—. _
Especially - in ‘view of - Art. 25-A of .the Eo
Const:tutlon, :t had ‘been made mmd.ltory
upon tlu: St.st(. to prowdc the cduc:mon to -’
'the cluldrcn of thc ageof 5 to 16  years. :'

. o 5) -'--Prcnmblc—N.\tidn.:[ Commission'.;.t.'or','
Aoh R S -IIum'ln Dcvclopmmt ‘Ordinance. (XX'IX of ,‘.E:
2002), . preamble-—-Consntunon of Pakistan- §
Arts. 270AA, 25-A, 29, 7 & 184(3)— -
‘Coastitutional . - pe:titions—R.iahts to~l.l‘ AE

educallon—-Prmuples of pohc)—Wmdma

b up of annc "L’duc'ttxon Commumt}' Sthoole
. established ':,under Natmnnl Edumtmm.
B A ) I‘oundatno{r‘; Oxdm.mcc, . 2001 and: thc i .:5 :

AComm:ssnon under I-Iuman Developﬁnent-

A e G )
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...d)‘

'//j-

cducatxon were abolished were protected—:

’ oi‘ Govemmcut agencies and by the NGOs

) conld only ‘be repealcd by the rcpcalmg

- basic cduc'utmn commumty schools was. . U
T contrnry to Inws. '
< uf o
F
--I’rcamble—-Nanonal Commlssmn .for
1

Vnhd:ty—N.ltmn.al l"duczlti(m Foundamon. !
Ordm'mcc, 2?02 and national Commlssum
fm Human Dcvulopmcnt Ordm.\ncc, 2002

lmvmg_., bccrt promulgntcd much pnor to. thc ko

Amcndmcnt) Act, 2010 whereby Art. 270AA
wns substltutcd thc Constltutmn n
pursuance whcreof .'the Concurrent

7
lcgnsl.ltwc hst cont‘unm;, mtrw rcl.utulg to-

creme R

Educatmn was I‘undamentals Rights of ‘an g
mdmdml therefore, the Directive Prmclples
of. Stntes pohcy bemg subs;dmry to the
Fundamentnl Rights guaranteed under the
Consntutlon .wcre reqmred to be protected
under the ln\v, which were holding the i‘eld- F

e, e

-In plesence of said two hws, and for the

Schools wcrc functwmng under the control

desplte repe:ilmg of Concurrent legu[anvu ) "';
list, the. Govcrnment of Pakistan .and A
Tu.chmc.ll Tr'nmng Dwnsmn, which h'u.! becn ;
authonzed to deal with all the raatters relmnt P £
to NCHD and NEF—-—Provxsmn which lmd
brouuht protcctnon to both the Orclmance,‘

statnte -and merely by lssmna any letter or
the order as m the present case to close dm‘m

the pro, Jcct of estabhshment and operanunyof

L Arts. 270AA, 23-A, 29 7, 70 read vynh 3
Federnl Legnslatwe list part-1, ent-ry 16 & %
184(3)--Consntutnonal petntnona-—Rlvht to

Sen e Ry e

ot
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*

cducation—Principles of Policy-—Winding
up of Basic Education Community Schools
established under National Education
foundation '()rdinnnce, 200z and the
Commission under Human Development
Ordinance, 2002--Question for
consideration way whether or not after
abolishing the concurrent iegislative List, the
Federation was empowered to make
legislation relating to the maties directly,
indircetly or ancillary to the subject to
cducational particularly by introducing
informal cducation, as presently was being
impartcd through  Basic  Education
Community Schools in the country
established under National Education
Foundation Ordinance, 2002 and National
Commission for FHaman - Development
Ordinance, 2002---Under Article 70 read
with Entry 16 of part-1 of the Federal
Legislative List of the Constitution and-the
Constitutional Amendraents, both = the
Ordinances were fully protected and shall
remain opﬁ'rative unless repealed in
accordance with the Constitution and so long

both the Ordinances were holding the field, n; N oA

the Basic Education’ Commusity ,Schools
providing informal education .to the
baclovard classes or the arcas shall continue
to function—Proposed action on the part of
authoritics of closing down cstablishment
and Operation of Basic E;lucation
Community Schools was without lawful
authority and of no legal cffect and was in
violation of Article 25-A of the Constitution--
-Proposed act of winding up of the
Commission was unconstitutional and of n

legal effect and the Cqmmission was allowed
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: to contmue 1o pelform the posmve duty of if{
prowdmg baslc human rlghts to the c:tucna *"
,ofPalustan--order accordmgly ’ ._,' . 3§'; “ ‘
- T ‘This Court in its-judgment dehvered in §vrit peﬁﬁoﬁ;ﬁo. . i
3157 of 2009 declded on 15 9 2011 has held that regulanzanon _ T,
Act No. IX of 2005 and Act No XVI of 2009 are apphcabhe to': ;
: ' ’ﬁl 3
the FATA employees I‘he smd judgment was upheld by th R i f
ape*( Court as wel! and in’ v1ew of the smd Judgment al thé ‘ :‘ t
. petltmners are regula{ employee’; of the commumty schi ols' Z
" "which under no-law can.be close.d down.and be termed ':i
. project, if a single studept.was studying there. There 11 no
©- on rehord'showin'g; tﬁ@i the scrutiny cornmittee \\fﬁ'?_ dec%' !
lum.uon.li .uul non l"unclloml commumty schoolq had ; < .
& into account that by llmt tlmc students were there or not B RS

,'; _,'- L PO
- .

i ia YRS s ot

9, ' The Govemor, " Khyber . Pakhtunkhwa, issued a .t

- ) : ‘E ,
notification- No. SO (E)/SSD/CSTR/99-108 dated 11.5.2012, .-
‘ ' " < : x ¢ i
"which reads as under:-, - B “' f
. = - % i
' " N A
The Governor Khyber Pakhtunihwa, inj his- 7 “}
-~ capacify as thc'Cmnpctcnt Authority- has been pleasgd-to- % o
) S8 H
npprove lhc. u.-.nppomtuunt “of 'Commumty Sthpol I

="
]
Al

"Teachers who qunhty ‘to be posted ﬂgmnst tbe re
posts of PST (BS-7) in plwsed manner at the respcctwe
: Agencxcs & FRs, pure!y on merit basis in accordnnce wth

' the enstmg recrmrment criteria but in relaumon of u p per

N
EN

B

13E) t&-.'vif'ig. s 4-.- e
~

-

Late nuv"-‘-'...?;ﬂr Mf\uv!w'mqt.em-,c-nv.x_‘ — e ey
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i.  The available regular vacant PST (BS-T)}
posts in the Primary / Middle Schools ing:
FATA. will be filled up from amongst thef
communlty school teachers and no freshf
candidate considered for recruitment-till all§
“the eligible community Schools Teachers are
absorbed against regular posts in thelr
respective Agencies / FRs.

ii. The non local cligible Community School

Teachers. shall be considered for re-*
nppomtmcnt against the regular vacant posts 3
of PST (BS-7) after adjustment of localf
qualified teachers. LI ‘

ili. The services of the un-qualified teachers
shall be dispensed with,

iv. The Community Schools whose teachers are
appointed and shifted to other schools
against regular posts, would be closed dowau. .

v.  -The respective Community Schools students;
would be shifted to nearby regular schools
and no further recruitment of Communityl
School teacher will be made. '

10. Record suggests that' cven this notification was no

f

implemented. There are piqt'hora of judgments of the ap;:x{:

Court confirming that no employee could be terminated without
issuing proper show cause “and regular inquiry. Reliance i

~ ~ placed on 1997 SCMR-1552 (b) which reads as under:= 0 ™3
. . :
—-Termination of service—Misconduct— 1
Civil Servant’s services were on temporary |
basis liable to be terminated on 30 days’
notice or pay in licu thereof on ecither side—
Service of civil servant were to be geverned
by statute and Rules/Instructmancgulntlons ]
framed thereunder--If a person is employed
on contract basis and terms of employment
provide the manaer of termination of his
/ services the same can be terminated in term§

thereof-—Where, however, a persen is to be

o ;
‘ ' ' . . XSo~ %
‘ ) . ) o - ]11'

~

. T i et n aa s

™~



. e’ seeavene daa a——

s

| SOMR-643 nhasbeenheldtha.t-.;. R

' .opportunity;. to clear his-_position_ whlch",
: means-that there should be a regular enqulry

~in terms of D-t‘ﬁclency and discipline Rules. v

. him .my show c-msc notice, and assigning any
", reasons for .n{ch tcrmmahon—-le servnnt v
- _;whose servxce; were bemg governed“by
"; Semce Rules had completed probntmn , ‘
3 'penod of fou; years—-Semce T rwunnl in. the'

'~c1rcumstances, had nghtly found - that~,

. without- nssmng -him nny show cause notlce

probatmner,"f i

Likewise in the case of Director General Paklstan o

.
- v .

oy
o AN

s, 4-—Coushtution of P'lknst'm (1973), Art.
'-'~212(3)-~Termm'|tlon of serwce—-Semce of 4

e
v

civil serv'mt'was termmated wnthout 1ssumg

!

termxnntnon ,of servace of cml servant"

and wnthout ho]dmg mquu'y agzunst him, was.-

illegal- and; thus had rightly directed A.re-_'.,-, ) ;
treating "{

mst.utcmcnt of civil “servant

R,

mh.n'cnm;, pu'wd lrom dale of terinination -;13. S

" to his. rc-nmt‘utcment .u cxtr.tordmary lc.wc

.without p‘ly. .

'he 15 ,entntled to a fau'
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without pay. ' _ . 3
N . .F’
Announced. ,/ S 7 1

. 15" Tune, 2016 ff “ABpnl // -
Tariq Jan N JUDGBL’
BE TRUE COPY . 1

o . Pag.
- }

perform their duties as the community schools were ghoét
schools and as such when there is an allegation, the law
demands show cause notice which is lacking in the instant case,

admittedly. On the other hand when 67 community schoo!é

1. 3
i

were made functional whether any notices were issued to the

locals, previous employees as' per notification dated 11.5.2012

of the worthy Govemor KPK. Since, all the petitioners ate the

locals therefore, they ﬁavf: been discriminated.

12, In view of above, this writ petition is allowed: ang

R

e

respondents are directed to adjust the petitioners in th;~

pagren et

commumty schools by revival of the non functional schools b1

.making the circumstances, so that the Education flourishes ai ‘

the tribal area. The ‘axercise be done within one month aﬁe{

recéipt of the judgment. Since petmoners have not wgr e

.

aaamst the posts, therefore, they are not entitled to the wages

D

for intervening period and their said period be treated as leave
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MOHMAND AGE

OFFICE OF THE AGENCY EDUCATION OFFICER
P NO 0924290180 FAX 0924290180

NCY AT GHALLANAI

RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS

Conseqguenl upon recommendation of Scruliny committee constitutad in c'A

Directorate of No 6854-15 daled 27.3.2107 fo

Education FATA

ietler

pliance of
conditional

in supreme

implementation of Peshawar high Court order dated 15-6-2016 1in COC No, 330-%2016'.1'{_1 wip

No 2498/2012 subiecl o final decision |n CPL A No. 450-p/2016 fited by departme
coug of Pakistai. The following Ex- communr{y schools teacher of non function

communilty

schools are hereby re-appoinlted with Imdet?le effect in schools meniioned. galnsl thenr

names on projeclt basis subject 1o the terms ana condiions mentioned lherem.

2

i

5

oy
8

11

12

15

16

N
S.No i Name

i -

3

16

13
14
1 Mukamil shah

17

| — [ -

'r Nazir Gul

Tahir Al

" Muhammad lsrar

l Muhammacd Khan

| Muhammad Hizoor .
; Hazral Bad shah

i Badshah

K .
Sehat Bad shah

Jamal shah

o Syed Ahimad shah
i

g _! MaazUllah

1 -— .
» Fayaz khan

' Hussain sheiit
Samandar knan

‘Murad Al

P

": BakhtiarGuil

Sanobar khan

| Hikmatullah

- - - an

Ve ———

S Amur Knisiz -

| Father's Name

Nawab khan

it

(aula khan

T Avmr Zad Bion

* Mohammad Wal

- . — s =

ianth «hin

" Muhanunad Atz

- ‘- )
* Nagjeem khan

-t m————

" Badam khin
' Syed Masta: shah
" Khatam Jan

: Ali Ranhman

Mohanimad Gul

' Sarkan khan

i Hazral Mohammad

. Abdur Rahim (29"'\-/”}) ,j,s Golono shenkh
. /../_\ R s

s

_'Piace of posting w!1ere re- !
_ appointed F D
* CS Mamazai Mir Algm I

A

IR T
-do-

" £S Ghalor Bedmanai

3

g

" o . .. .

" €S Sana khel Shandarra

pm——. — -

-do-

" .S Snahye Bedman

.

I
do- }.

B e '

' CS Khalim Jan Jar Jaroae Darra

.
. W w———— J§ A v

“do- ¥ -

[

"8 Matecna KodakBel

4

-do- 3 :
1 -
" ¢S Jarcbi Darra AO( ullan

r
" ¢S Golono sheﬂ\h
CS Anargai Payr
Ba

HIR I-a.-

b
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18 fDlearkhan o ‘Hakmkhan =~ CS Anargav Pagan .
Ea ’ Hashmat Ara "~ Qavil shah ' - !'CS Zanawam hma“f-;"w ‘
76 " Niaz Muhamimag " Noor Mohamaiad - CS YarkherBedmanal.
. J ’ ' H ‘ ’ . v .
21 i Muatlar o Sher Rahman . 'I ‘ %_
22 | Khaisla Zar ST ihsanUHah IR CS Siraj- KorSainghaha T
At e . e ___; S : ]
- P | Faal Dayan” - . . 'SadaruDin-. .. .CS Snahmir khan Abad - -
; . . - . S shamsha_.i, f S
2 . ’ R RN S
i 24, Dawoog shah : S.')cfaru On = h d? )
S I O SR -
i 25 Asif khan . Jamal - : CS Siraj Kor Sa’%nghahi.
!. ——— e e
i TERMS &COND!TIONS . \
1. The re-appointment order shall e nmde purely on projecl basus fo; pro;ec{ period

' 2. The appoinimeni order will be subject (o further verification of t elr educalional

) : ‘ and professional lestimonials from ..oncerned boards/msutullons ’

i 3. Ther salaries will be paid after approval of revised PCI of unde the approvcd

i scheme by competent forum litled Re-opening of non funcuo a! communuy

J { schools in Mohmand agency.

. 3 -— 4. In case the decision in ‘.lbovv bled CPLA urned out to be Stherwise their
T - regularizalion will be' subject lo Nokfization dated 11-5-2012; ; P
¥ 5. Allested copics of Charge: report & lustimonials shall be subm:lle ‘lo t!je;qua_rler

- ’ concemed in prescrlbed period of lune in mpllcale - .
2 , ’ - £ R & 4
' e ~ (Khaista Rahman) .7
’ C ... Agency Educatuo%‘omcer.g )
: Q@ g Mohmand. qupcy&] -

) X Enast; N03°7 _ /Estab:il/Re- appl /(,m T(iv/F) dah d Ghdllaﬂal A& ;

; Copy to:- v

i 1. Director Education FATA Secrelarml Peshawar; o

i 2. Political Agent Mohmand Agency. -7~ o '

- 3. PSlo secrelary SSD FATA Secrekaudl ‘ :

Lo 4. AAEO (Dev) local office. , L

i f 5. AAEQ Female local office S

: ’ 6. Accountan! lacal office. :

| B 7. Teachers concerned. .

i ‘ " Note: Unattested photocopnes of relev*mt documents are not acceptable

*l! .f '

i
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A ¥ AGENCY EDUCATION OFFICER }
© @ MOFMAND AGENCY AT GHALLANAI

Pi.g, 0924—29018011"/0( #.0924-2901s;
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withaut assigning any reason. &
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vrder, ?”
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- PRESENT Lo e . b
g MR.JUSTICEU_MARATABANDIAL 5 :
A - : ' MR. JUSTICE MUNIB AKEBTAR - . "
Civil Petitions No.6Z4-P, 661-P{15, 264;P to© - s ;.; '
266-P/16.446-P, 456-P, 527-F to 530-Pof 2016. - - . - ‘ .
(On appesl from the omder dued Z292013 27002015, . . : : L .
14.6.2016,-1562016, 5.102016, pascd by Peihawer High' : o
. | Cowt, Peshawar in WPN03IT66-P/14, WER.No1601-P, T -
. ¢ . WPAQE-P-4264-BN5, T WRISISTIS, WE2490P/12, ¥ - N
: WP Nod110-P/1S, WPAIQ-P/S, 3165-P&206-PN1S) :
: CP.No.6I4-P of 2015  pdditial - Chief _Secrelafy FATA, FATS ;
- : . - Secretariat, Warsak Road Peshawar Vs, Mr. ljaz ¥ "
. SO o Hussain and others. . " : y
I L CP.No.661-Fof2015 ~ Govt of KPK through Additionsl Chief Secretury” o
= . TS | PATA, FATA Suerelpdat Wassak Road Peshawar: i .- .- .
: . o ‘ mSyeqwdemmdnpoma. SN SRR %
N . O .. e - . Ces. . I ‘_'f',:‘._ . "s
: C.P.Ng.264-P of 2016 Additiona} ", Chief " -Secretary’ FATA, FATA F ° .k, L
L i A etaiat, Warsils ‘Road Peshawar Yo, Aliporid' ' :
o G Mo BUK6 - Adiopali” Clief “Beeel] ~
2 A - .l . -Secretriat, Werssle Roed- Peshawar Y& b
C.P.No.266-P 0f2016 Additional Chief * Secretay . FATA, |
: e Secretariat, Warsak Road Peqlmwaxy;s;Shq"
’ = .andothqml . : S ) ! - ]

. ..

Chicf - Seerctmry  FATA,

. .
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C.PiN0.624-P/15 wac. 2 . - {
- Y

- ' }
C.P.Np.525- 6 Additional  Chief Secretary  FATA, FATA
Secretariat, Warsak Road Peshawar Y. Wali Kh

Secretaty FATA, FATA

C.P.No.530-F of 2616 Additionsl ~ Chief
Secrefariat, Warsak Road Pcshawar Vs. Saifor

~ Khan and another

Mr. Zshid Yousuf Qureshi, Addi. A.G. KPK

Tor the Petitioner (s)
a/w Mr. Saifullah, ADEQ and Javed, CT0.

(in all cases)

For the Respondent (5) . Ms. Kbalid Rehman, ASC.
. Mr. Ghulam Nabi, ASC.
Date of hearing . 2112008
ORDER

Umar Ats Bandial, 3= C.P.No. 624-1’ of 2015 is barred by 30 days. Th: dclaé

is condoned as the questions. raised in his petition are- the sume 83 ]n m& :

connected petitions which arc filed wi

made to tho casc of Mm&wﬂmm

and others (PLD.1975 SC 387). b

ithin the time allowc:d. Rcfa'cncc ii

"
a

2. Leamed Additioual Advocate Gcnrtal. KPK states that the unougncd

judgment was rendered by the leamed High Court wnhout considering

jurisdictiqnal objection to the maintainability of the Wnt Petitions undgr
Article 247 of the Constitution. The said objacuOn is not, prcsscd presently F
view of the 25% Amendment to the ans'umnnn whereby Asticle 247 bas been
omitied. As a result the\lgafaed Peshawsr High Cout.now is vestzd with
jurisdiction in relation to the matters that arise in t!xe ets:\;hilc FATA tsrritar_y.
1o this behalf he has also placed on record an on?:r by ai..nrgcr B;nch of this
Court dated 10.7.2018 passed in CPsNo253-F an‘;! 134-P of 2047,

Accordingly, lcamed Additional Advocate General and lcnmcd counsel for

respondents pray that the impugned judgments be set aszdc and the matter be
ATTESTED -
cahurt Associale: '

LA e oo cgupremg Court
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* C.P.No.624-PlSe. - . . . ‘_'~ . : e

rcm'mdod to tlzc lcarned ngh Court for dwlsmn a.frcsh m the. Writ Pelmons o

ﬁledbytherespondcnu o .' - -‘ IR

3. Accordmgly by consent the tmpu;acd Judgnents are set pside,
ed. nrd the maner is

the petitions dre copverted into appesls and, nl}ow
remanded to the leamed ngh Conn for decmm&fncsh of tbe Wnt Petmons I
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JUDGMENT SHEET !
IN THE PESHAWAR cOou
PESHAWAR

(Judicial Depanment)

W.P.N0.2498-P of 2012.

—v——
Date of hearing: 22.01.2019. -~ _/
: ey
M/s Ghutam Nabi and Mr.Muhammad sif, [/ ’-L
advocates for petitioners. ';_;{ .
B ' s"\ S~
Mr.Mujahid Ali-Khan, AAG far respondepls. o S

JUDGMENT

MUHAMMAD _AYUB KHAN, J.- §This

judgment in the instant petition shalf also
dispose of W.P.No.2515-P of 2013,
W.P.No.3766-P of 2014, W.P.No.160}-P of !
2015,  W.P.No.4062-P  of L2015
W.P.No.4063-P of 2015, W.P No.4085-P of
2015,  W.P.No410-P  of 2015.
W.P.N0.4162- p of 2015, W.P.No. 41%5 P of
2075 and 4206-P of 2015 "z ah ammon
in all

question of law and fact is mvolve

these petitions.

2. Petitioners in all the petitio

appointed cn contract basis againsl:‘
the posls of PST, PTC lnstructars‘,
Chowkidars and Field Cattle Atttendants
through different orders by the resFtiondent-
department in the erstwhile FATA in

W.P.N0.2408-P of 2012 (instant §petition)

L AL e




"and W.P.N0.2515-P of 2013 pelilionﬁrs

‘hayg.--sought remstalement/regulanza%on

WPNo 2515P of 2013, after ser\nng f

-some tlme pelmoners rece:ved a n i

: respondems No? o . 12 have
appomled wnthout any adveruseti;enl -;
court wde judgmentslprders .
29 09.2015. . 27.10.2015, _'_.15;::_ 4';;616,
- 15.06.2016 and 05. 10.2018 auowed lh 2| sald

: j writ pehtuons as prayed for .1hc

L ludgments/orders of this court were as%ailed i

. Honbie apex, Court in ClVll P

'*2&11 2018 by setllng asude lhe abov

-
o

whéreas in the'remalnlng writ petmons only : .

regulanzatlon of service has been sough ;! 1n .f}'

vide - whlch their services have‘

e
2 ové:

by lhe Governmenu respondems befo e the. §

P

=
fo -
s
5

N0624P 511 P12015 264P io 250-

P/2016 446-P '450-P, 527 P, to 53' P or .

»

2046, - Said petmons were . allowed on’

[ q

ﬂ

)udgmentslorders and the mane%l was

remanded back to this cour’t for d clszon '

afresh

~3-' ln view of changed clrcum tances &

3y, E
¥ T
mtroduced in 25" amendment‘*Amclg 247 of

[}

the Constitution was omitted- and t' s coun

g v e

e “1;‘r‘f;:‘l%‘,‘:.{:u‘mi‘z‘f.;g.,;:;};ﬂ,&"..',»,'
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s vested with - the powersfjunsdrctron

entertam matters reiahng to erstwhlle FAT )

'._on ‘or aftar the l.sl day of July 2001 lrll 3]

4, Through sub- secnon {2) of Section 2 -

provrsoedded lhereto it was drrecled ma: 8.

I

the prescrlbed manner to a servlce or p st

commencement of the said . Acl : ?ut :

appornled on contract basis, shall wuh effect

. deemed lo have been appornled on regular

besrs All such persons and lhe persons

o appornted on regular basis o a sewrce or.

post in the prescrrbed manner after the

: of the (Amendment) Act of 2005 Vi€ " ST

- from the commencement of the said Acl be -

B

» commencemenl ‘of the said Act, shau for all ,'

mtenls & purpo es be a cwrl servanl e'cepl L

B for the purpose -of penslon or graturty Such B

a cwrl servanl in lieu of pensron & g alurtye.'

'be- enntled to. receive such arnount

,Provrdeni Fund along wrlh',,“cont bulron(

. made by Government to his accoun in th

f’ prescnbed manner Funher prov]de, that |n:

':the event of death of .,uch ci

whether before or aﬂer the retrre ent. hl_.
S}

family shall be entitled to recewe he said -

H

B
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" by such deteased cavrl servant.

5. Once again, through the then NWFP

now KPK (Regularrzatlon of Ser\nces) Act

. ?'

No.XVI of 2000, on the s\rength :_;[

provrslons of Sectron 3 ther'eof"gl

employees including the recommendee }
-y

tho High Court appointod on. contmcl:or

adhoc basns holding that on K3 Decemb r

2009 or tnli the commencemem of thrs

'shall be deemed o have been vahply

subiect . lo exceptron . that

servlcelpromonon quola’ of a.ll_~ serjice -

cadres sha|l not be. aifected

’Ihrough the provision of Secuon

_—z R

of the Amendment Act overriding eﬁecl

. h

. other laws & rules for the trme bemg

enforced and it was further, provrdedgthat",?

. grven lo the provision of this Acl o've ‘all

ey

e

RIS ——,

>omr

L

AT

- any Iaw or rule, . cormng in conﬂ!ct wm% the ;
provrsron of Amendment Act or :nconslétent, :
S ¥ -
lhereto shall .cease to have: eﬁect &Thrs
clause of overrldmg & superlmposrng nature G
ﬁas-equipped the provision of,Amenir‘ne‘nt oy :
B - i N
i
1 - ' %v-
B ESTED]
:
éf
5
: ;
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'Act No.XL} of 2009 ‘with ever lastmg effect

i many other. wrlt petitions, WI'IO‘ co

5 — \,\\,‘ -
' ‘..i? - -

.i,-_.. C

over all other taws & rules then |n vogue

‘7. - ‘Leamed counsel for the petrtioners
' lnvrted attentlon of the Court to the eartler
’ ;udgments of the Bench rnvolvnng s me & '

_ similar issues, which were rendered tn the

5

-~ case of Or. Rlzwnnuilah etc Vs:. (ioveglment x

- of 'NWFP etc (W P.No. 1510/1997) E
n

nd , II‘I

actuat

34

‘. servlces were regulanzed by the!strength of

- . the saud judgment etaboratety daati I¢] wrth

7 time and it was t’urther stated at the li)ar that

each & every provrsron of law relava { to the

.ﬁ subject matter promulgated from 'me to

_ this judgment of the Court was accepted

and acted upon by various departrEents of

) the Provrncral Govemment and seiyices Qf

contractual employees ‘ were A duly

' regulanzed ‘issuing office orders at?drfferent

occasions and no grudge of gnevance was

shown aga;nst it by the Govemme tto take :

~the matter to the Hon’ble Apex Cou .

' 'B. " Learned counsel for: the p tmoners.

fdrther invited our atientjon_ to drfferint ofﬁce

orders, tssued In light ot the 1udg nent crted
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Provincial Government complying wig the
sald judgment :n full.
9. The learned counsel also inv‘rtq;d the
Court attention 1o the . casé of
Mst.Shagufts Syed Vs. Govemrne,ﬁt of
KPK etc W.P.No.1731l2.006 alopgwith
W.P.N0.475/2006  dated 11.0?‘,2007,
axtending the benefit of the proviélon of
Regularization of Service (:Amendme{nt) Act
2005 to various employess, w'nc; weré
appointed on contract basis. The iearnec
counsel produced copy of the judgi'nent of
the Hon'bia apex Court given Eln Civil
Appeals No.150-P & 151-P of 2008 decided
on 24.03.2011 where the above mgnhoned
judgment of this court was ampugged. Tte
Hon'ble apex Court after elabojately &
extensiveiy dealing with gach & e\,ery lagal
& factual aspect of the case, nbt only upheld

the™ view taken by this Court but also

referred 10 its own judgment givan in Civit
Appeals No.834-P to 837-P of’zo}o deciced
on 01.03.2011, wnerein, it was h }d that the
cases of contractual employegs thougn
vapponmed on project are squarel covered
by the provision of Section 19 (2 of NWFP

t
Civil Servants Act, 1873 Accordingly, both

M

ER

high Coun

/o FEB 2019
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. sald case were dlsmlssed

:.'-':10. Confronted wnth the above lronctad

’tegai posmon. the Ieamed Addltlonat

lAdvooate Ganeral was repeatedly asked to

_draw line of dtstmctron between the fase of

< regularrzed however, he was

‘_ of the sald provision of law” was eFended

'and their contractual servnce__

the petltloners and of those to who beneﬂt |

were 3

found

defenseless havmg no answer rn ch Iess

plaumble to offer. We have on re ord the .

. ‘copies of the appointment orders igsued by '

; dates as contract emptoyees ag lnst the

the Competent Authonty appol ting the

petlhoners at drfferent occaslons orgdrfferent »

B »

,‘
AR

poats in questlon - :.;_i
‘11: An rronctad proof In the | hape - of

) docurnentary record i3 avallable o ﬁle that

the petrttoners were appomted on, contract .

basls by tne Competent Authonty, whlch ts a

""."fact undentabte in nature and the:r

.-contractual servtces were renewed and’

xtended from time to time. o

-12. The undenlable Iegal posmon IS that B

the petitioners are contract ‘:mployees ‘

* because they have not:,been_'-*absorbed

Caar o aserraaar d




'\'\'

» o ‘__"‘"their rlghts are funher protected |n".

‘ P permanenﬂy in the depanments conerned

‘.

R where they have been appomte i after
' adoptxng prOoedure, therefore. they are
enmled to protect;on of the beneﬁctal

provision of sub-sectlon (2) of Sect: n 2 of

o the then NWFP now Khyber P?kh(fnkhwa
Civnl Servants (Amendment) Act 2005 and

rnore

' _l" eﬁecﬂve mannar by prowsrons “of S ctlon 3
g of the then now -Knyber-: F:Fkh nkhwa

; Employees (Regulanzat:on of Servl es) Act
: i 2009 to whlch supenmposmg & ovemdtng
' effect was gwen on all the rules & I w to the
contrary The Iatest enactment came lnto

force on 24"‘ October. 2009 when it was

SSDICSTRIQQ 108 dated 1 *08. 2012

protectlon ‘was extended to emf onees of

.’
]

Commumty School Teache 3 -_:f_or'

L convenience sa:d Notnﬁcation is riproduced

"as under

RO

“No som:ssmcsmes-ws:-

~ Governor, Khyber Pakhtunkn a |nAhis_ _
. -capaclty -as the Compatent Au honty has- -

.f( been pleased fo approve the re-aappotntment
S of Communlty School Teeghersf ho quali

: of the

publlshed in the OfﬁCIal gazeﬂ'
Province “exira ordinary. - :
13, Vide  Nlification " NoSO(EY

) L ‘.',jrhe '

. maSa




b, s

~

beiow

o xe.

e '\ .

- "respectrve Agencxes & FRes, purely o_ merlt '
- basis in’ accordance -with _ the . xrstlng
recrultment criteria but in relaxatlon upper
. age Ilmit wrth |mmed|ate efrect as s ecrf ed

.,.

- <

" 1. The avarlable reguIar va m PST

" (BS-T) posts in the anarv,yMlddle .

- Schools in FATA wrll be Iled up
from - amongst the Commumty
School Teachers and no fresh
.candidate conerdered ‘fér'
recruitment il all the ehgrble
Community Schoal Teachers are
" absorbed against regular posts in
their respective Agencies/FRs. ;»

Ca _The non-local eligible Cognmumty ~

_School Teachers s all
considered for’ re-apporntment
‘ agalnst the regular vacant posts
 of PST (BS-7) aﬁer adjuetment of
!ocal qualified teachers
3. The services of.thy urgqualiﬂed
teachers shall be dlspen/ ed’ wrth

4. The Community Schoos yvhose -

o]
leachers are . appoiq ed 'qngl

shifted to other schools'agamst

regular posts, wou!d be clesed )

down . .
5. The - respecti\re s

Schools students would e shifted
. to nearby reguiar schoqls ancl no

mmuni‘y

further- recrurtment of’ Ciommunity-

Schoo! teachers wrl! be p ad

b
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' 14.’

'igoverned by the prov:smns of

er -No&h
West Frontier Province - “(now & Khyber

' 10
PN .
sd .
Secretaryra
Social Sectors Dapartment
: © FATA Secretariat, -
: Peshawai{:

Quesuon is whether ; pe titioners are- -

Ri=

- Pakhtunkhwa) Employees | (Regularization of

" f raproduca Sec’non 3ofthe Act

L T
: ./(4?

:/.}.Z '

2

Semces) Act, 2009 (hereznafter rqgened 1o

"'-aS' the Act). It would be rel_vant »to

. x.:
b

~
37
§a
£l

"3 Regutanzatlon "of Servlces
of . certain amployees -AH'
employees - " .incl dmg
" recommendees of the H;gh.l
. Court appo!nted on-contfgect ar~
-adhoc basis and holding that
post on 37° December, 2008

,-: or till the com{nencem nt of:'.
this Act shall pe deen od “to.
" have been validly appolnted oni'..

. ragular basis hqvmg th% same.
quahﬂcatton and expenence '

[

,& .‘

185, The aforesaid Section” of the-. Act

" reproduced heremabove c!early provudes for

‘the . regularization . of the employees

' 'appomtments on 31st Decernbe '. 2008 or tit

appolnted ezther on coqtact basis or. adhoc"

basns : and  were holdlng contract

e e

~

R A

~

o

e f".".‘-‘:m:tm—:ww.rwi‘ P N -:‘4;7!“-—:&
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11

the commencement of thls Act Admlttedly, o . .

the petlt.oners were appomted on antract

. 'bas:s Whlch penod of the:rappo:ntments.'

(

- . was- extended from time to tlma a%d were; R

CrRA

holding the!r respectlve posts on tha cut-of ' b

" date prowded in section 3 lPid gs they

iy et e

":_(petmoners of W.P No 2498-PI 012 &

N
AL
a

. 2515-P/2013) were termlnated fro": service
- 6n31.12.2010. 3 w

16 Moreover the Act cont?ins a non

A

. 'obstante clause in sectlon 4-A Whl raaqs 3
: St i
" as under: g ]

C G, Ovamdmg aﬁ‘ec S SR
'Notwithstanding anyfhm't'."

the contrary containgd ingany 3
‘other law .or rule for the ifime

- being In force, the. provislons i
of - this ~Act shall ‘have; an 4 :
overriding effect -and ' the

. provlstons of any such Iaw or " ..
rule: to -the . extentf of * |
mconslstency to thls Act Shalt "
cease to hava effect” §

17. . The above Sectif:n - 'expressly

rexcludes the application of - any ther Iaw 'f
ancl declares that the provislons ‘g the Act !
~will have ovemdnng effect, bemg pecial

'enactment In thls background the; cases; of '

TTETTOTT T TETTT AR A A ST s A e, e s s,
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to be regulated by the prowsrons of t' 'Act.' o

o '/_'
-_-AFurthermore, relevant to the subject 5 letter'

'_'m WP No.2515-P12013) tt has been

menuoned In It that regular vacant posts be .

R advertlsed mmednately and recru:tmentA '

,~‘process be completed as per prescnbed

procedure on priority. lt shows that t!;ere areﬂ

. regular posts agalnst wtucn the pe moners ’

- ¢

T were- workmg Some appomtrnengs have.

been made by the raspondepts . n

|

.'_~:pursuance of the. above letter chh are

' mentioned as respondents in WP No 2515—

.

S

. é L . 18 Provfdlng cause of. actconlg{tevance. 2

- Q. to the petstaoners the Governrnent of NWFP . -~

N . ‘t.,&

. f - . (now Khyber Pakhtunkhwa) presen ed a blll

was to be amended The ::' i

passed by the Prowncual -:Ass mbty of

,-

NWFP on the s"‘ July, 2005 and asy ented to

by the Governor of NWFP on 12"' July

2005 whtch was _notifi edlpubllsh?d in. the
'Gazette of NWFP, extra ordinary:on %3"’

- July, 2008!

e
LA

"-.“'No 8876-87 dated 1312.2010 (Annex Dlt". |

ln the. Provmc:al Assembly throuA h whlch .

Sectlon 19 of the NWFP Crvll Se. ants Act ‘

v, pacdue SNt aALea2
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‘. manner”.’

13

Sub-sectton 2 of Sectron 2 of the

'Amendment Act IX: of 2005 |s'§to the,'

foltowlng effect- %

‘2. Amendrnent of Sectlo 19 of
NW.F.P. Act No.XVIll of 1973- In the

" North-West Frontier Provlnce Civil Servants

Act, 1973 (N W.F.P. Act No.XVIIl of -1973)
for - sectlon 19, the followrng shall be
substrtuted - '

19 (1) Pension and gratui,“
relevant ¥
(2)~ A person though sel cted- for

“

: Aappomtment in the prescribed manner to

service or post on or after the, Ist da of July.

) 2001 till the commencement of the said Ac:t

but appointed on contract basis s{rail wrth

effect from the commencernent offthe- sard

Act be deemed to have been~appol ted on a
regular basis. All such persons and the

persons appomted on reguiar b?sns to a

manner

. . after the commencement of the sa d Act, for .

all intents and purposes be civil" servant
except for. the purpose oi penszon or

" - gratuity. Such a civil servant shalf} in liew of

pension and gratulty, be entitled to receive

- ~ such amount contnbmed by htm t wards the

_ Contributory Provident Fund, alongwnh the
contributions made by Government t_o “his

.. account in the said func!. In the, : rescr’gbed

Through the above provss on of Iaw.

A '_,f the employees appointed on contract basrs .

‘r.
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:::from the - date of -

- _rellef because services of su’mlarl,

. - .«
S e T :

14

R

)' .

.. butin the prescnbed manner were pri';owded

' f_-'protection by regulanzlng their serwcgs The

prowso added thereto states that a person.

b

":,who s selected for appomtment in the

,»--.'prescnbed manner fo a servloelor ost but‘;

wpmw

- ;‘:’appolnted on contract basis, shall wig effect ,

. the cornmencement of this . Ordrn ce, or-

K appomtment wh:chever mayfb I'ter be

~;.

. deemed to have been appomted onf regular~

. basns in the depariment concerne Such
employee shall for a!l rntents & p rposes.
; be regular emptoyaes of - the lnfﬂtutton._

'concerned except for the purr:ose ofl

pensnon or gratuity. AII such errg:loyees‘

shall in fieu of penswn & grat lty be

ent;tled to the benefits of the Ccn}nbutory

Provndent Fund scheme in the priscnbed

i

manner :
T !
'20. For the detailed reasons dfscussed

1;‘ g

- above we entertain no amount of dgubt that

the petmoners are enmled !o thg,

employees of ;dtfferent-i,_-' .trtutiorisl-

-3

departmenis who were -'»-'eppm ned on

- J

5
v

conlract basns. were held to ha{e been‘

regularized through the provlsron varlo_‘us

prayeq :

‘placed - -
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- of the petitioners and of those to w om the‘ : 3

. this Court. Even othenmse, once the Iaw o

) empioyees. ‘then the subsequent Drvrs:on '

21 " Accordingly, - this aTd

;':;_‘,
=
xR [
. ’ IV .
- enactments, ’ drscussed above r?oreso.‘; !
& i, :

‘when the main judgment of thrs Co rt was:'
’ noi rmpugned before the Hon'ble apex Court ]

‘ by the Provincial Government ‘there ors. no_

. dlstlnctlon can be drawn between t e case

same and similar benefit was exterided by \

»

y
has been interpreted  in’ - thed earlier }

e sl by e i

judgments of this Court In favou%_ of the
Bench “in view of the long cham of

' auﬂwormesldrctas of the Hon ble apgx Court ) '
cannot ‘deviate from the prevro;s vrew {

moreso, when we have no reasof L to drffer

wuh the sarlier view.

connected petitions  are 1 allo ed %nd §

" i

respondenis are |ssued a writ drre' _,mg them E I

Sto treat the petrttoners af ths}an _' of ati the i

connected petitions as regqlarl ermanent
_ employees from lhe law came ints force, as

dlscussed above or from th date- of

- offi cianng servrce as stated in 'e relevant '

provrsrons of law. Formal off c order be

. unmedlately lssued in thls reg?rd by the ,

" 33
competent authorities in regard tc the abuve .

oy
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legal posut.on. the service books/record of all . -

' ‘the petitioners be  duly arran 'ed and

. prepared, however, their mter sa‘:_
L be determmed by the competent authorrttes
' "In accordance wnth law and rule§ on tt'ne

. subject. ‘ ' ]
22. ltis. added that as respond nts No 7
to 12 have been appointed when services of

.-the pet:ttoners in WP No.2515 P of 2(}‘13

_were tennmated therefore the ma ter [5 léﬁ
s

: tor t;\e fespondents to deal—wuth t fate of
- reSpondents No 710 12 in accordanca w:th

" taw and ruies on the sub!e
I/ s -

/()

. Announced
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A o L :
CIVIL APPEALS NO.231, 233 231, 233, 235, 236 238 241,
. .243, 256,260, 262, 263, 26«.‘ 266, 2
."287. 290, 291, 292, 293, 294, 295 296
.304 & 306 OF : 2020

: AGAINST

m@@vwm gV

T {APPELLP'T‘E Jl ?ISDICTION)

PRESDN'

MR, JUS' [CE GULZAR AHMED, CJ z s

MR, JUSYICE IJAZ UL AHSAN /'t 8 "
- .MR-JUSTICE, MUNIB AK.HTAR_. coE

NO.350-P OF 2012 ETC.

Deputy - Du'cctor, . Fma ce - &

Administration- FATA through “Additonal -

. Chief Secretary, FATA Peshawar % others

Additional Chief Secretary FrlA, FATA

" Secretariat, Warsa.k Road Pt ,hawar &

" others

 Secretary, Govt. of KP ' ;ncultme, S
Livestock & Dairy "D selopment

Cooperatives '& Flsheues, Pr thawau '&s
others

“Gavt. of KPK through Chxef Sec. tary Cwﬂ. :
Y -
. (m ca 238/20’70 ¥

Secretanat Peshawar and others
Govt. of K.P. through Chlef Secretary,

Peshawar & others

Province of KPK through Secrenu'y Health i
. Uepsartment Peshawar & others.-

_Govt. of KPK through Secret.a y Hea.lt.h
' peshawar and others

Govt. of KPK through Secretr . Hea.h‘.h

Peshawar and others. .
‘Govt. of KPK through Chxe.f Secretarv,

Peshawar

Govt. - of - KPK. through Secret ry ngher-' :
- Education, Peshawar & others’

Additional Chief Secretary F A, ' FATA

" Secretariat, Peshawar.& othefs
‘Govt. of KPK through - Chxei Secreta.ry' :

" Peshawar & others '

Additional Chief Secretary F "A, FATA.
Secretariat Peshawar & others

Govt. of KPK th:ough Chxel Secretary :

.Peshawar & others -
" Directorate  of Lwestock k Dajry -

Development FATA through- 1‘v ‘Director,.

" FATA 8ecretariat, Peshawar & o: hers

I T

Additional Chief Secretary: F;. TA, rA’I‘A e

Secretanat Peshawar & otbers

L.
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D :14.10.2014 OF PESHAWAR
HIGH COURT, PESHAWAR, _“SSED 7 WRIT PEIITIONS

. finCA "6"/ ”020}

T {anA264/.2020} -

fin CA 236/"020} '. :

RS TR e et ] A

[

fmCA24J/2020} 2

s R L

fin CA 242/00201 :

s

DA [ TMRE

fin CA 243/ 2020)" Yo
fin CA 25‘6/4020}_3{'

fn CA 260/2&)20)}7;5? 2

Tom 3

L )

(m CA "03/2020) !L: s
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Additional Chief Secretary FATA, FATA

Secretariat, Peshawar & others

Govt. of K.P. through Chlef Secretary, . !

Peshawar & others

..’. 23 253 204 QL0 %

T- 083625

Dot

Govt. of KPK through Chiei Secreta.fy

Peshawar & others | =
Additional Chief Secretary, _}_?A'Z‘A

- Secretariat, Peshawar & others’,

Additional Chief Secretary, FATA
Secretariat, Peshawar & others* -

Additional Chief Secretary, FATA .
‘Secretariat, Peshawar & others-.- -

Additional Chief Secretary, FATA
Secretariat, Peshawar & others -

" Additional Chief Secretary, FATA.

Addi Jit ionial Chief Secretary, FA_l‘A
: b cretariat, Peshawar & others.-
: Additional Chief Secretary FATA,

Secretariat, Peshawar & others
Additional Chief Secretary, FAA
Secretariat, Peshawar & others.
Additional Chief Secretary, FA;A
Secrer.anat Peshawar & others,

Secretariat, Peshawar & others™-

J

fin Ch 266/2020

(in CA 287/2020)
FATA : (inCa 290/2020;
éA;TA fin CA 291(_2020; i
F;\TA . fin ch 292/2020)! '
FATA : finCA 2-93/‘302@": oo “
FATA {in CA 25-7;./12020) ;
FA:’I.‘A . finCA 295/:2026)1" '; E .
FATA ; _‘(r‘n CA 29?5722020);'; o
FATA : fnCa 29?/3026; i

- FATA {inCA 299/2'020}? ’

Govt. of KPK- through. Secretary Health

Department Peshawar & others-

Secretary Health Service, FATA Secretanat :

Warsak Road, Peshawar & othe:s

Govt. of KPK through Chzef Secretary, H

Peshawar and others

e

VER

k3

Dr Lal Marjan & another S

Sher Farooq
Barkat Ali & others

~ Lal Rehman & others '~ o

Syeda Humaira Sultan & otheru
Mugadar Shah & others’ o
.Nazeerullah and others ° O
Muhammad Farooq and others )
- Muhammad Waris Khan .
"‘Umar Muhammad Farcoq & oth':rs
Gul Wali Shah & others N
“Salih Shah & another
Riaz & another

“Irshad Hussain & others ¥ -

Dr. Sajjad ur Rehman & others
Farzan Ullah & others

Zalier Ud Din S "':" a

Saida Rehman g
Muhammad Tahir Afridi
ljaz Hussain & another
Alipur Khan

Qimat Khan

-

A

L)

{mGA 300/2020;' -

IR

(n CA» 304/2020) .

{in CA 306/2020}

%%

~

: SN ;
. Appellants - . ’ '
. (inCA231/2020) % K
fin CA 233/2020) ¢ 8
(inCA 235/2020) X . | ¥
. fin CA 236/2020) F - 1 3.
. (in CA 238/2020), ;
-fin CA 241/2020) % .
: (inCA242/2020) § . ;
:  inCA243/2020) & 3l’- R
in CA 256/2020) § 3
. {in CA 260/2020}
-fin cA 262/2020) - - L
(in CA 263/2020) F- . -
{in CA 264/2020) & - . ¥ .
finCA 266/202008 . -
. {inCA278/2020) & - :
" fin CA 279/2020} ¥
fin CA 28172020)%. -
fin CA 286/2020)§ 3
fin CA 287/2020)%; -
. fin CA 290/2020}% i
. . fin CA 291/2020) o
. fin CA 282/2020} N
x L
. ATTESTED -~
. o /ﬁ‘;,_,“_

- Stprzae Ceiird of P%kis!an i

Senior Earrt Ass sociate -
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v IR APSTALT NOISH 23 A8 200, I S 0 A G 4 266 5
CHVL APSALS SUALD, 200, 203 0 233 2L 412 S0 200 S0 J6d, 203 J34, 266200 47,
30225 2iN S 1 25, SPAETE, 293, I 284, 22 R 2y r‘uc-';-.'_r.,J {, 206,238, 573, il

.

{in CA 293/2020}
{in CA 294/ ?.02,?}
fin CA 995/2029)

Shes Alam & another
Naikdar Khan

- Yousafl Khan & nnother :
Wali Khan - ¢ (in €A 296/2029)
Saifur Khan & another : finCA297/2029) T L
Nnzir Qul & others :  (inCA 299/202 ‘f’:—-:,;? | -
Nadeem Ahmad & others ;o (fincA 30042”35 =
Muhammed Zada & another’ fin CA 304/2029)

Mast, Saccda Rehiman ¢ finCA 306/2030’)
. Respondents N

vt e M_;_M.‘_.., ————y 4
N

+

Mr. Shumait Ahmad Butt, Adyocate

Gendral Khyber Pakhtunkhwa. 5 :
My, AlF Ali Khan, Addl A.G. KPK - i :
Barpipter Qusim Wadood, Addl.A.G§ KPK ¥ "
with Erum Shahecn, DD, HED

Mr. Asif IKhan, Litigation Officer, HED.
Mr. Amin Jan, AD, Fisherics

Mr. Culzar Mahmood, AD Fisheries KPK.
Engr Falalk Niaz, AD(Dost) ] i
Rajbri Khan, SDO, PHE, KPK -

Mr. Sadullah, Asstt. Secretary, BOR,KPK |
Mr. Puhim Ullah Khan, Sr. Law Officer, !
KPPS .

Mr. ‘ Assad Ullah Khan, 80, &D
Department. ;

Mr. smanat Ullah Qureshi, Dy. S;ecy.,

Fj(gp.ncc Deptt. KPK .

For the Appellants

P

-

For the Respondents @ Mr. Khalid Rahman, ASC
. . {in CA.236/2020)
R-2InPerson - C t,
- {in CA..»11/2020)
Haji Muhammad Zahir Shah, ACR
fin CA 5.33/2020} - .

Mr. Ainan Karim Kundi, ASC
Syed Jlifaqat Hussain Shah, AOR
fin CA.535/2020) . . .

« e e o g

5

-y

Mr. Liaquat Ali Tareen, ASC
Syed. Rifagat Hussain Shah, AOR
fin CA 1 and 300/2020) —

Mr, S¢leem Ulldh Ranazai, ASC 3
fin CA 1+12/2020 and 243/2020) '

S
e

Mr. N-isir Mehmood-P, ASC
{in CA. %4/2020)

Mr. h¥1hammad Asif Yousafai, ASC .
fin CA. 52/2020 and CA282/2020} |
Mr. Waseem ud Din Khattak, ASC ; i
fin CA.} 78/2020 and CA.2759/2020) ; 4

Mr. Awizammil Khan, ASC
S erx&‘p‘l
fin

Tazig Ali Shah, ASC
in CA..2150/2020) - :
R-1 It Person {w/o enter appearance
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fin A bs/zow)
Mr. Muhammad Asif, ASC
fin CA.766/2020) -
Mr: ¥uhammad Mﬁ:iir Paracha, ASC -
Sye¢ Rifaqat Huss am Shah, AOR .
mze /2020 * :
fo. Asad Jan, ASC -
CA.24%/2020
N.R. : . ‘ e
ggﬁ;-ggwcai%:;g% CA.281/202, CA.MO-.M?[::MO.
Date of Hearing 25,1.{;2"02:0 . ‘
5 " ' ;
JUDGI:; ENT. R
1JAZ UL AHSAN - mough this singie";.f!.: i
. judgment, we ‘intend to decw.x' CMI Appeals No 231, 233, : 3
235, 236, 238, 241 242, 243, ’756 260 262, 263 264, 266, _.‘::
278; 279, 281 286, 287,290, : 291 292, 293,294, 295, 296}
297, 299, 300, 304 & 306 of 20'70 as they mvolve a common ’:‘
Questlon of law. ' ‘ K ¥
2. Through the instant’ Appeals, the Appellants have I §
cha.llenged the meugned Judgments dated 14 10 2014 1
passed in Wnt Petitions No 390-P Of 2012 etc by. the ,, I
Peshawar ngh Court, Pesha*var ’I‘he Respondents had ;
through ‘the Consnt}mona,l Petlbons, sought the : £
regularization of their services, ‘which was allowed. g
: ' h Yo .
3. L _Jrﬂe brief facts givﬁ".,u.}ise' to this lis are that the':;T: ¥
B
Respondents were appomtea on contract basis against - r ’
different- posts in the erstwhxl' FATA .The Respondents on
different dates received - termnatlon notlces and Celtam 5
others were’ appomted in tr.he;lI place The said steps were
C L i
N .
assa:lecl before the PEShaWal ngh C°m by way. Of 4
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Consbtutlona.l PetlthPS “’h‘Ch ”'ere aﬂo\ted vide orde1 .of r.he o

H.tgh Court dated 05. 1o 2016 'he sf.ld Juag:1°'1L of me H.gb".,;
. N // 3 -:
3

‘Court was challenged before tr-s Cou.rc 11‘118 Court- set asuie ‘

P T LN

the _]udgment of the I-hgh Cotrt and 'remanded the _ja.t:ter-

\nae order o' this

I8

'back to the H.lgh Court:for decssmn mresh

e e B

: Cou.rt dated 28 11. 2018 The uxgh Cowt vide the unpu_‘
_]udgment allowed the Cor tltuuonal Petmon of ¥ the ':},' :

Respondents As a result,. tl € Appcllant-Department "Was

ordered to regu]a.rme the semce\ of the Respondenfs

.

. ,.'L_’,,A'.(_‘ntl PIOEERLS T A
b s SR

4. . Leave to appeal w granted by t.h.ls Coun‘ wde;

ot x"-

_-order dated 09.03. 2020, in the fol.lowmg terms: - . }'
Gen‘émz;'. 3

“The . leamed Qddmonal Aduocate
E "Khyber Pak}u'unkh na contends that - & rhe
SR Respondents in these pennons were employed ext er on
. project posts or. on c':"ltract ‘basis or were employees
under Section 42 of t}u Companies Act, 2017 and
‘ cz.rcumstances thelr s.-'rmces "were to be regular:zed He
further contends tha.. in all mpugned ;udgments« the
learned High Court ha~ merely allowed wnit permog n i
L basis of szmdarly plcr..ed porsons, but w:thout at: all E
' adverting to the Sacts and czrwm.stances of eac Aand ,s o
every case separately -and without applying 1 nb mmd to 4 :
the same. He adds .‘.at even the laws under hxch
thelr appomnnents WP e made were not adverted o He i
submits that. the Re°tondents who are empxoyefs
or contract embloyees or Section 42- emp oyees
" were not lzable to. e regularized ‘and thu th.eu',

a.rlzanon by the earned High Court thrau h the*’ .' -
ns was aito ether

ed law
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R
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projects

regul
Impugned Judgment 21 these petitio
‘e contennons, "the Ie
officer has raferred te 1 tnree—member )udgmenr}of rhas

- Court dated 24.06. 96 b 4 passed in Civil Appea! No. 68/
of 2014 (Govemmanu sj Knpyber, Agnculture LI%ESIOCL
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0 L7 APPEALE KO 23D 213 215 236, 2P A48, 242 243 g.M 33: D62 2D ke 265 278 929 2A) g i
g <G, £ £ .f; . t' »(:_
and Cooperative Depcﬁment through its Secretary a
others v Ahmad Din and another} B
2. | Wenote that so-nﬂ of the petttwns are time ban'ed .;:ff
and in one of the petmons even no condonation of dflay . H
has been ﬁled The leamed Law Oj_’ﬁcer states that such ~'_.
: wzll be done by the peottoners ‘" RN
3. The contenﬁons (al.sed by the learned Addmonal" A L,
. . Advocate General Khyber Pakhtunkhwa ™ need
: consxderat:on. Therefore, subject to limitation, Ieaue to" J
appeal is granted in tr.:se petitions to consider inter alta, :
the same. o .;
5 The lea.rned Addmoﬂal Advocate General Khyber
Paid'xtunkhwa (herema.fter refen'ed to'as KP”] submxts t.hat ¥, !
the Respondents were. emplode on contract ba51s &gamSt Lo b
pro_]ect posts hence, their emp‘dyment was dependant on the ¥
life of the pro;ect He further contends that the learned H1gh ;_ o
.Court erred in law by extendmg the apphcanon of t’ne IsP' .
Employees (Regulanzauon of ngces) Act 2009 (heremafter 3 f
.. s
to dea] with the controversy onsxdermg t.he prav1s1on of .
'Arucle 247 of the Constztuttor as lt e}usted at the releva.nt -
tune and was ’r_hen a part of the Constltutlon He adds that' N
R A
the presuaennaj Order No 137 of - 1972 rehed upon by che’f;
learned Counsel for che Rcsporg;lents on.ly prov1des rehef to at ?
specmc class of employees, wlnch was deferent and chst;nct RS
! . PRI ATTE.::TE’*', L
e w4 e T £ s oy et s T 4,...!!1...."‘?.'5&'.11:.).‘:-’-—- ..-x'..;--“iif.'. g
. : LT SoniorCourt Assgeiato -
- - o '_' supmmf ,_,mlr.mr' histan -
. . R A isiemairad %
: :

-

YT
YRR AR

W

A

,‘ =

n
2
el

it




regu.lanzed on that score too

L
A

', T
% ~

LIV APPEALY 8Q.211, 238, ; 02,2 ,
e e

le Servants (Amendment] Act 2005

6. f. ) Learncd Counscl lur the Rcspondents ma%nly

argued that thc Respondents ought to be treated at par th
other employees who have Teen regulanzcd He ,further F

contends that under the 2009 Act, the Respondents ShOEJd

be regula.nzed as, they vrere employed bef"“% iig‘e.‘ B

- Act. Further, the High Court -

A

commencement date. of the 200'

ﬂum

was vested w1th JunsdJctlon to adjudicate upon mat

related to FATA in hght of- the osm Amendment, It ha.s be;n
. 'i_f'

further contended that the Respondents were regu]anzg
3
wid - f

W

n.

because of certain 1etters of the Government wh:ch allo

reg‘ulanzatton of certa.ln employees, hence, on the same scor{

B

the ‘Respondents ought to be regu]a.nzed as of nght ol

s have been servmg

Moreover most of ‘f.he Rcspondent
Depa.rtment satlsfactmliy, hence, they deserve o He

H

Appellan t-

7. f : The questions Whl(.l are: before this Court f r.

o R o T

determmamon are as follows:- -
¢

i Could the Hzgh l,purt apply the 2009 Act oni )
FATA/PATA? - . 3 N
ii. Could the High vourt exercise Junsdmtzan "

in matters relatt. l 10 FATA?

i What was the é ffect of Presuienttal Order

7 No3ofas7 _ :
 coULD THE HIGH ‘COURT _&PPLY. THE 200? ACT 'ON’
FATA/PATA? T .

. m . ATTESTERL:
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8. ".' The learned’ I-ugh Ciurt has held in the u:npugned S
K

2009 Act provrdes a mec} anism  of regulanzatlon . of":

. employces subJect to the fu]ﬁl,ment of cerr.a.m cond.ﬂ:on' In~~"

it .

this regard the Preamble of thn. 2009 Actis reproduced below

"WHEREAS ut .5 expedient t0 prouide for'

appoxnrment and. reg.larization of sermces—of cer;ain

employees appomted o ad

and contract, baszs ag: «inst project posts in the E’;O.LVL__ . )

be taken into consxderahon vlule applymg the 2009 .ﬁict

Secnon Q(d) specxﬁcally de- ‘nes . “Government" as }t:e

Govermnent of KP. Thereforc. w2 are unable to agree mth'

leamed High
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-hoc basis against cw:'! p.gsts . .

o[ the K'hyber nghtun khwa” ﬂfnderlmmg is ours}

The aforenoted pren:nble prowdes this Court mtl"_ ’ j
a.n msnght of what the le;slature intended When":' it a :
'promulgated the 2009 Act Th\. said preamble prowdes;en “
mswht into the pu.rpnse a.nd scope of the Object iof '
regulanzauon of certaln catt,aones of employ ees .of the ,
Provmce of Iﬂ-zyber Pakhf:un ;hwa \owhere in the sam o
‘ preamble dees it prowde that tire 2009 Act shall be app].\ca.ple :" ‘
on FATA/PATA. The provaswn s 'hrch addresses the ques’upn_
of apphcabrhty of t.he 2009 Act |°lates to employees of }fP a.nd :
not of FATA/PATA. Secuon 2 pr avides deﬁnmons \\h;ch must’ *

Court in its ap. hcauon of the 9009 '\cb o\l 7

e
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la.nguage “of the Iaw,

when they were reheved tl
r

COHSﬂmtlon was not i fon,,. As such, the a.pphcah]

.

reproduced as:-
B :_‘ . e 3. No act of, ,,vraﬂts-e -Shoora (Parh
apply to any Federalr' Administered Tnba
. any part thereof, unleu"

"Act of 4[Maﬂ:s-e-$hoona (Parlia
Assembly shall appl i | ‘to a Pro

Tribal Area, or- 1&° sany part thereaf, unless the

Governor of the Prownce in whzch the Tnbal Area :s-"t‘ :
.,uval of the “President, so dtrects,:'

situate, with. the ‘appiy

and in ‘giving such a r*zrecnan with respect to any law, £
the Govemor, may $

ation to a Triba !
ereof, have e_):fect subject to 1
n'odzﬁcatlons as may be speaﬁed :

the President or,"as ‘the ease may be,

" direct that the law,s'rézll, in_its applic

"'Area, ortoa speaﬁed part th

such exceptzons and
in the dlrectton Co :

T

- It is nobody s case 1| .at. the prowswns of the 2

Act were extended to FATA / P}‘

prowsxons of the Consututlon

Cou.rt could not- have e}ctendel.

Act, or any Act of Pa.rhament e

that matter to FATA/ PATA on

issus. The said p.l nc1p1e categ

o

of casus om
that, where the leglslature has ot pro
the Cou rt ce

junsdmt:on a.ncl read somethu g mto the law
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I3 1e touchstone of the pn.ncxpie .

. 25t Amendment tO!tth

the President so directs, and no . ',
mentfjor a Proumaal g
vincially Admml.stered ;-

009 r

3

"A by followlng the aforenoted' '
“As such;, the leamed ngh'j'
the apphcaﬁon of the 2009‘ -

the Provmc1al Assembly for

orically prewdes SRS,

v1ded somethmg m theg . “
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would be ultra vires the power av.:ulable to the Court under
hl . _; :
the Constltutlon and would \.onst.f:ute an order thpout X 4
. e i
.lunsdlctlon The same would '.n_jso be against the: pnnm pl o of .. {
- ¥
Tnchotomy of POWCrS Upon wmch the, State functlons All ;
-three Ol'ga.ns of the State ha-t. been given specxﬁc povgers N ]
2 ¥
~under the law and as such the said powers cannot‘be #
'. overstepped We are therefou., inclined to ‘hold that ej- SO I
1earned High Court in the 1mpugned judgments has trpvelled : ;
; beyond its- Junschctxon in applymg ‘the 2009 Act to Eh : ' .
: %
. Respondents wh1ch actlon 1s ex faae erroneous, beyond L -
| BN RIS ;
j lawful authonty and vmthout J'LU 1sd1cuon A -;"
; MMI@RCISE JURISDICTION IN .
g i W‘Wﬂ 4 .-
‘ l 10. - The 25th. Amendment was passed in the Natlo al ‘ ]
: ! - b . ';,3- .
' i Assembly on 24.05.2018 and cubsequently by the Senate n ) E
! :
: ~ f, "
i 25. 05. 2018 Section 9- of thg Consututlon (’I‘wenty-F‘xfﬂl - 5 B
[ . '3
' Amendment) Act, 2018 ormtted Article 247 of the Consnmuon L o
I ,;f E ‘.
w1th effect from 04 06 201. and inter aha, merggd i
¥, i . K bl
J, ’ FA’I‘A/PATA in the provmce ‘8. KP The Respondents wi :_e S b :
: employed before the mcorporauon of the 25‘h Amendment in | ‘
v : N
2! ective eﬁect e i b
the Constltutlon and cannot bs gwen retrosp o B
i 3
) cause the m:
such Article 247 apphes to thl. matter at hand be .‘ i g
Respondents were appomted atfa time when the saxd Art1 ,.‘e : ) i
R i 8
the Consﬁtutl n. e R
was in force and had not been zmltted from _ j !:
: ed . g
It has not even been argued a.n 4 mdeed could not be argu 3 ;
. : .. - h iu /€ R
_ that. the o5t -amelndn_len_t«'. to the Constu:ubon, I ;
retrospective effect. it 4 E
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11. Article 247 of the C:nstmutien,
. : . §

that the High Court or'r.he Sugeme Court

Junschctmn in a 'I‘nbal Arer. 1e.

Parhament provzded otherwxse. -ne only e}.cemmn provu:ied

- the smd sub- arncle is tha'

a 'I‘nbal Area immediately bef' re the commencmg day. The'

sa.ld exception does’ not appl“

therefore, the main focus of ou: scrutmy

_inasmuch as it prov1des for a."l
case' of reference, Article 247(7].

'below' as:-

exercise any }un.sdtcho

a Tribal Area, unless° 1fajl|s-e-$hoom (Parhamen!)] by Iaw

othenwise proutdes

%7} Neitherthe .preme Court n

A"‘A/ PATA un.less

nothmg would affect

infer clia, provzde

could not e.<erc1%
thi

-,

: ju-l’lSd.lCtlon of the H1gh Cou.rt c- Supreme Court in relatlon to‘

.y

in the mstant controvers;E

ouster of Junsdlcuqn.‘

Pmmded that nohung n this clause shall aﬁ'jct

Jurisdictio
exercised in relation 10 <.
commenemg day.”

A ba.re

the Consumuon makes 1t clr.-ar that the lawm

-specifically ousted the Junschcu n of the Supreme Court an ’

i€ of ]unsdlcuon under th

the High Court in the exerm
' Consntuuon in relano
' Court in the impugned Judgmel
25t Amendment and exermse-
comntroversy which is before r_h..
~Respondents were appomte

inu'oduced. As su

T,

ts has placed rehance on

«!‘

; mechctwn concernmg the _

Court As stated abov’é
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wil be Article 247(7)

7o

lasvxt was then) is reproduced

or a High Court shaﬂ
i under the Constitution in relanon t

Senior t‘.ourt AsP

Supreme Court of
T slamabady

n whu:h. the S‘upreme Court or a Hi gh Couf
Thba! Area mlmedtateiy before !

perusal of Lne abovemennoned Arttcle af

akers} ha

n to F’I‘A/PATA The leamed H1gh

d b, -ore d—:e said Amend.ment was
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* High Court '(Extension of

. been give v | .
gl n retrospectwe apphcatlon Conscqucntl _/ ; .th.éi
! . Y

e

szu.z_r_w_zou, S A A
Mﬂmm%_,m —— &
; fadygy eI 2ol o
)

.
.‘.‘.

learne o
d.High Court, instead ol exarmnmg the merits or the ; JRAN

case |
s of the Respondents on the touchstone of Article- 2217 A

K 3

constltutlonal comphcatlons wh;ch can and should be

avo1ded by giving eﬁect to f.ne letter and spirit of the

Constltutnon and the mtent anunurpose of Artlcle 247 a.nd its

“

subscquent omission by way rt the QeJ' amendmenr. to’ the i SR
. T
% ' ]

Constitution. Reliance in t.‘ms r-:ga.rd is placed on the ca5° of ﬁ
% 3

“

I-ndavat Ullgh v. Muhammad Y:runas and Others [PLD 2020 *

sc 352] the relevant part of wh.ch is reproduced below asi- -

Iz

°5. Leamned Aduwate General has supporied those
submission with the ad)adground that the orders pa.-;sed by -
the relevant fora under i-e FCR are alI dated priorto !]132.S¢a E
- Constitutional Amend:" ent which’ came 1o egffect- on
© 31.05.2018. Tn.z.s, 'ecamm.endanons of the Couneil” a,
Elders dated 15.12. 20; ¥ untll the decision of the review bu 2

the PATA Appellate Tna' nal on 24. 0. 201 8 predate the said
"ar:s:'.rutzonal Arren.dn--m. Consequenﬂy, at the relsyant
time when the ;udgm: t‘was delivered, the prov:szons af ; SR

',af,»ra 247(7) of the Cor: :zmuan were in force. U ;

‘6 The custer o~ unsd.c!wn of the High Court ur.da

- Anicle 199 of the Cons¥ utwn is spedcific for the reason that
cause of action for civil **hef of such Sersaya as well as the
residence of the paries and the locus of the corpus of the
mines are located within the e Koha
men.l_.; the High Cour had no
wn. z:etmon. In.aeed. the aspe:::

of the case has nat ear mr.s:aerea m the tmpugned

| dispute; namel_;, tne Cos”
‘. Frontier Region. Consm

Jjurisdicior. 10 en.Ler‘
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St AP AL ML AL 'J.n...uum.z.f_z: ..am.u_:mwza - : < é) f: ?
AdmmlSteled 'I‘nba.l Areas] A‘,t 2018 was to, be ma e“ ¢
apphcable froma date whlch was to be notlﬁed by the Federal’ R ;

: SRS TR N
Government. However, no such date had ‘been notn’led at the e '
ttme the High Court took cogm:'a.nce of the matter and u! an SRR |

event, lt did not con51der or coply its JudlClaI mmd to t}ni '. T

EAY L

: matenal aspect of the hs beforc it; Everi otherw1se if the sald - X
. v &
Act is taken to be apphc,,tble from’ the - date of 1t 3 : 3
promulgatton, the Respondent'~‘ cannot take the beneﬁt oI' its B :
prowsmns because t.he Re ,pondents " were admtﬁedl)} ; , -
Do e

ted while: Arttcl

l employed before the. sa1d Act ;'.-as promulga y
‘ - 247 of the Constttutlon stﬂl held the ﬁeld As such, the,' } § i
\ . learned I-hgh Court chd not ha}u. Junschctton to entertam the ; é
petitions in questxon We note that, in one of the unpUgne - ‘ i E:
judgments, the learned H.Igh t“‘ourt has candidly concede&',.- . g
that. it 1s unaware whether th° 2009 Act has been ;nade :‘L. ; 1
apphcable to FATA/PATA or. Lo t. Gwen thls, we are 'unable . ?5
sec how and on what basis the tearned ngh Court proceede i 3 :
- . to apply the saud Act to t.he cas¢: of the Respondents e ' 4 ’
- WHAT ‘WAS THE DFPECT 01« PRESIDENTIAL ORDE e l
| 13 OF 19722 o '
! -13. + We note th at. sorne of the Respondents seek the o ‘1 1{
beneﬁt of the Centrally Adrmm« ered Tnbal Areas (Employeeslij , ;
Status) Order, 1972 (“Presxden .jal Order No. 13 of 2012] L { b
X In ess‘ence, the lcarned Coun;;el for the satd Respondents haﬁ;f g :
clauned that since all the em] oyees recruited in FATA ar l , ' I'

-e Provmcxal Govefnment o

deemcd to be employccs of t t
ent thus, the beneﬁt t‘_ &
3

n with the Federal G(itemm
ally extend to. them. In thf

deputatxo

! the 2009 Act ‘should - automatl-

e ,_..J_ dh_ = ‘
' f.r-lnr t"nur’ Associate .,
- Suprewe et etgl"aklslan .
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regard the Respondents have pracea reliance on Paragre'
r/ 3 v . . i

of the Presrdennal Order whrch reads as follows:- —-

PRI

=~
i

Government and shall v ’Jfk under the overall admm:strc‘_
control of the Proumcml .:ovemment on the same terms;
conditions of service i respects remuneration, leave T?._ru'.’ -
pension and the (sam; rights as  respects dlSClPll’f"y
matters or tenure of .:(ﬁce as were apphcable to .the s

i o
. - immediately before that. e.ay

. ! Lo A bare perusal of thﬂ aforenoted paragraph shogs S
L : that the Presxdentls.l Order was apphcable to those employ:Es ok ' !

-who were already in: semce on the appomted day. What oE :
' i ]

means, in essence, is that the! - said Presrdenual Order was Ce

ould not be extended . .

specific, and, as such,. 1ts appl,.catlon c

to cover the Respondents Thc mat:ter of mterpretahon of £a.

o

Presxdentra.l Order has a.lready Jeen dea.lt wzth by thzs Co rt.

In this regard, we find substa.n"c in the stance ta.ken by

learncd AAG that the Respondunts were appointed at a tune

B A ISP R RN

{ " which is beyond the atpphcabj lfy of the Presidential: C"’d

whrch was apphcable on.ly to th nse who were in semce at the. - -

time of promulgation of the said Order The learned AAG ha% . y
placed reliance on this Court’ Order dated 22. 06. 2010 tg . :
N

conclude that the Respondents vere not in service at the * ) (
£ “197§ s

of promulvatlon of Presrden al Order No.- 13 o

! therefore the same is mapphcq 3]e to them. We find that , .
[ ‘ : .
Iearned High Court has errec: in law in applying the sa1 .
.- . P
Presrdcntlal Order to. the Respc}:;dents ina umversal mann ;
: 2
Even otherwise, employees of F.«-.TA as such cannot be trca.teglf‘ e 1
e T D S VO .:__.._::.—1:::. TR T el - =~ "::'.::'.::":‘ e
| C T . Sanlat (’m'n szociate b
; Lo Supmme»ou ‘of Pakistan N
. o P ﬂisla;n.. :xd e 4
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. as rov1nc1a1 .
P employees as the same came under the contgl ‘

of the ' Federal Governnien:f ‘and  not the Prewncaj

=1

Governm. e ( :
ent For the sa1d re.-sons we are: unfortunate ly

unable to agree with the learneii ngh Court in its ﬁnd.mgs _-o

the effect that the Respondents were under the contro] of

Provincial Government ~and: as, suqh, came under th

umbrella of the 2009 Act

14, The leamed I—hgh ;.,ourt has in the n:npugne 3

e

Judgments held that, by not : .egulanzmg the Respondent} _

and by’ regularizing ot.hers, th'- Appellams have comrmtted

chscnmmatton The said findi

Flrstly, even when others have been 5

s and condltlons of

factual basis

regulanzed the cu'cumstances and term
f.hex.r employment were dr.ﬂ'erem If some have 1]lega11y been
d, the petitoners canuot claim’ equal treatment,mth

regulanze
of lega.hty and validity of t.he1r

thcm If and when ‘the quesuon (¢]
regulsmzanon comes “before - 11e we wﬂl pass appropnate ]
‘ orders after consmermg the fa..-s, cn-cumsta.nces and mentsj.

.5 :
of each case It has been repe. ted]y held by this Courj,,_ﬂ'xat 15._

n is not a vested ght but requires a statutory

1

regula.n.zatlo

: bas1s which is admittedly abser in the mstant case. As such ;

t.he present Respondents mere

have been regu.lanz
ound per se. Where a cuntractual em
e statutory bas1s for such‘g

Iega] gr ployee Wxshes to

be regularued he must demon trat

a claim, in. the absence © anted ||
placed Such a course ofé

solely:on the principle of “eimil'g;rly

Suprem

law.rr.bad

e .

ing is not pased on any legal or§

KL X R R A
. 3 R R

o ,_,.nrm .

tai 3

-
N rely on the fact that othersi

ed a.nd so. >hou1d they, wh.lch is not a :

f whnch reher cannot be g .
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£OAL “5‘*'-’4’“1 el ”WJJ'-JMJJU'LJJJ:J ﬂzu' fé"_;j 211,214

wrongs which is not pt.rmzsmbl ¢ in thc }aw

-—..—_____ G SERVICE?. % Cok
1'5. '3 It is trite that lo'!g service xo no ground for S % E
. regula.nzatlon. As’ stated abo\e, regulanzat:on has to : ‘ ?
supported by legaslahon and is a0t an automatxcally aecru;nB :\ % f:,
. nght Even if- we agree w1th tha ﬁndmgs of the leamed!1-11 \ ‘ ?}
Court that the Respondents hm'e been servmg efﬁcnently f°f : - i ;,:E
many years, it is worth noqng that the fact th‘et :e : {
Respondents were .pro.}ect' :°mplo)'ees has not“ be i B
controverted - As ‘_ffh Sectxn;i 3 in lts plam la.ngu e B
. ez(cludcs pro_]ect er;ployees iror.f.; the beneﬁt of reg'l.l.lat:tzatlo }' ) §
L under the provisions of the 2009 Act. Therefore, keepmg .‘ ? : ]
i view .the language of the 200'3 Act Ltself there appears E; jc t
. lawful’ basis for- the Respondents to clmm beneﬁm f ,
interpretation of the 2009 Act is the Court cannot overstef . ?
its powers to add language o : al statute whlch the legsiamxi '. - :
has not prowded L 1 ; ! §
f -~ .16, ~ . The Impugned Juc,rr\ents of the lca:ned ngih ; ' ;?
. court proceed on an mcorrect “actual and legal premxse a.r§d j i
‘have erroneously apphed the la\ 7, rules and regulauons to e - B {
| facts:and cu'cumstances ‘of- thf cases before it. A clea.r leg%l' E ;
and Jul‘lsdlctlonal error m exer- xbc of Junsdlctmn by the Hx 5 E
e . Court under Arncie 199 of tb Conshtutmn of the Isl : X - . .,
. Repubhc of Pakxstan is ﬂoatm: on the surface of t.he recoi ~d : 4
o+ e g — N EOTE i
wh.xch makes the Judgrnents urd s astamable J1 E gl
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DISTRICT MOHMAND. {Mafe]
ph. N0 L1 0924-290180¢

FAX 924290180
{ﬂ omohmand@pmati

NOTIEICATION.

a. WHEREAS: the followmg, {wenly (20)
regularized: by the ‘Birector of Education. FATA b
'26/02/2018 and Notificatlon "No. 50 (B)
11/05/2012.

Officer conditionally reguiatized the sepviges ‘of

JOFRICE OF TH E DISTRICT EOSJ CATION:OFFICER. !

STs -sqrvices W
. garing - ..ndgt.No 2532 dated

1SSBICST R ~99-1Q8 daled -

1
;com T

m.w-r’ Paririy s Ewrmniar &
ﬂ:‘?—ﬂnwmmn
. geednmpmd o 'rslhrl --c-
2~ TSy

are .canditionally

b. AND-WHEREAS i compliance-with the declsion the- then Agency: Fducation .

‘the folloviln iwenty {20) .

‘teachers against PST. post: BRS 12 vidg:No267 9-28/(Cgm un fy iFilg) dated

30/05/20:18.,

‘ rdef that '
¢ AND'WHEREAS. thethen Aﬁ@«ctearlyumenqoned Indne: ,ad;pstment 0
Jit-the Supreme.Court: eflPak;afau undan GREANo. 45&.9’2@‘@ decided to

ondsable: High
these. teagherg ,wsll neither ulei

aside the decisior made by

" regularization will stand -zapcelied: and!
Départmiental Appéal ngr Appéal i any €Oyt
Appo‘ntmglAuthouty,

’
h

set
.qu:t ¥Reahawar.

of # RPalki

—

s against the {

AND: NGW m—t:&&eogg, in-¢ompliange DAE: ,Audgmem;af e Homrable Sup{eme

Court GRLA Na(: A 3ODI2020/); annodhced on. saranRzAhs.
Ahmad Dlstrict gcmcazaon -Offices Distifct Mohimand is ,pIeased
order of the fellowing’ twanty (26) PSFS Tssued vige his

carpal ""'tauﬂwnty. Mir Sher

to:wicndEaw
office & der Ehdst 'N? 9.619.-

28/(Community File) dated. 30/04/2018 i respedd ¢ oftiig: {Qlfawmg ESTs with: imediate € eﬂacr .

NameIFaJ:he i R |

'PQéﬁng ét liegular

'S’ Name-of‘(:qm_mumty | ll
# —— _. |Weachor . ... Sehool. . |
1] Drlawar Khan SIG Hakestn ,; "G5S AnargrPayan I‘zG S Snamsha Guno {
Khan____ o i i
5T Jaral Shah,o/0: Haomi(:l'lan “TCS.8 "tiajl Bedmanal - TP Qan KiliKamali___|
3| Nazir Gul'SIO Newab Khan 1 LGS Mamazai Jair "331?8;;2"—"_—513& Jowar |
71 "Dawood Shah 'S/O: Saddiy B PCS ShaminKhan: KRR Abad ) EPS Said KhanKer 02 |
7 ) Shamshaa L v ’ 21
%Lﬁ/ Hussain Shah Si0-Saged |G oMatina. Koda: Khet . fG}PlS AocheiNo: 1)
Mastan Shah - — N
6 | Muhammad Khan$ STo- Cs Ghafoon Baldrr{énéii ' PS Mlttai ‘
 Muhammad- Wali ‘ '
|7 | Hikmat Uligh- SIQ Abdu{iRah‘im; HeS G.ulomm: Sh_eukh _-Bab,a ) ;lePS Chaman\and No. 2 |
8 gﬁggbef Khan'SIO Sarkad:  [CS:Gulonu ShelkhBaha ) ?PS Matta Ghulgm
9 | Niaz M&hammad Sia f\.oor TCB Yara KhciBedmanal ;
Muhammad. ' 8 Yara Khel'Bedmanal | SRS Kham or |
0 Siﬁ:@k Badshah S/O “Amir. .| €8 Sana Khel Shandara, PS F aiz Ali- Nht}gat
71| Saed Abtnad SRAR S0 | :CS Shay e :
- f\l\;}m’lammad Afzal | CS Shaji Bg.dmanai ] ;GPS Knadi Kmbl “1
2 | Muhammad Huzoor Badshah | CS Sana Kh.etéhanzaré ”—

L [ S/0 Hazrat Badfhah

GPS Ranman V\[ah
. ;

A emt e vk

oo MO T




. e

...\w

f1 13

dduather. Kham SO, Sher

Rahman

TGS ¥ara KhelBedmanal

Fazal: iDayan: SIO Sqddrq Bin-

"['GS Shamir ihan-Abad

- | 'Shamshia.

B GPS :Gulbgz §aﬁ

Samandar Khan*s.la Khatim' o
Jam

CSHaling’ Kdaame:

] QPQEG’QPQ@@

:'-gai(htnar Gul SIO Muhammadi
1 Gu

T :CS J@[@hi Dara Al?cgylLah

GPS; §atd Rghfﬁan
y Gu

al

"Fayaz Khan'SIG Badaam Khan

z"CSthat!m Jan Jarobl
..Dara

’ GPS %yrangzal ‘Baba G

18 | Asif iKhan:S10  Jamat: "] €8 Samghalthi: 1-GRS Adam'Saaz. R
19 | Mukammir Shah: S/ Hazfat IEs Anargi ‘Payan.” GPS}%tam KilE. !
Muhammadr - ke ' '
Zahir Shah sxe Abdul Wahieif . GPS Nav: th :

20

., B0
- Endst No 52'2"' el 'B_teddfﬁ fi[
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, To . ‘ { S (8” : %-_-—]S— ~i

The Director Elementary and Secondary Education
KPK Péshawar

Subject: Departmental Agpezii againsf the order d'ated 04.10.2022
: whereby appointment order dated 26.02.2018 of the

appellant has been withdrawn.

Prayer 1

0151 acceptance of instant Departmental ~ Appeal the
{
pensionary be;nefits may kindly be granted in favor of the appellant
alongwith all back benefits. '

Resg(icted_Sir

1. Thét initially the appellant has appointed as PST BPS-07 on
13/04/2007 as coinmunity base school teacher after

recommendation of Selection Committee and ;alfter fulfilling

ofjthe codal formalities for the said post.

1

2. Th;at after appointment the appellant performed his duty with
|

full devotion and hard work and no complaint = whatsoever

has been made againét the appellant.

3. That the appellant‘performed his duty till 31.12.2010 with

resi)o dent Department and *after that due to closer of

i
community school the service of the appellant has been




AP

been terminated 'vide the impugned notification dated
- 13.12.2010.
. That- the. -appellant "Sﬁbrrﬁtted. Writ ’.%;Petition" No.

‘ s ]
2498/2012 for remstatement and regulanzmg. of his

3
|

serV1ce Wthh has been accepted on 1:) 06 2016

. That the respondent Department ﬁled CPLA No. 450-

- P/2016 agamst the sald Judgment dated 15 06 2016

. That non implement’ation Judgmeni-t passed in . Writ
Petition No. 2498/2012"the appellant -fired COC No.
330-P/2016 on response of Wthh the appellant has been

remstated on 19 04. 2017 by the. respondent Department

on community. project for a penod ofr:one.year.

.- That after that the appellant performe'd his'duty only for
a period of one year w e. f 19 04 2017 to till

('{'.

30042018 PR S

'. ~That the appellant has been adjusted on, permanent post

and has been: regulanzed on 30.04. 2018

. That on 04.10.2022 the unpugned order has been issued
whereby the appomtment order of the appellant has been

withdrawn wlthout fulﬁllmg. the co,dal formahty. -




eic

10 ‘That the appellant has rendered for: 19 years in service
therefore the appellant is entitled for 'pensidnary benefits

.on the folloWing groundsl : R O

GROUNDS

- A.That the appellant has rendered 15 years of service and

under the rules he is entitled; for pens1onary beneﬁts

B. That non granted of pensronary beneﬁts is agamst the law

and rules favour the clarm of appellant

- C. That the law an'd"rules 'favourthe clairn of appellant.

It is therefore most humbly prayed that on

|
acceptance of i mstant Departmental Appeal the appellant

may kindly be allowed pensronary beneﬁts of service.

Dated 03.1 1.2022
Your ‘Sincerely;: E "“
~ Naz Gul

-H. .
P -

S o e e
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2) DlStllCt Educatlon Ofﬁcer -Kuram District: uram Para |
' 3) Addmona.l Dlstnct Ed‘llC&thilhvibfﬁCCI_' Lower y

4) Dlstnct Bduca"mn Ofﬁcer Dlstnct Khyber at Ja_, ud
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. PRAYER

InReSANo q Q’ of2021 ‘
Abdul Ma.llk s/o Nasrullah Jan R/o Qa' i

Qamber K.hel KhajOI'l Tehsﬂ Bara Dlsmct};Khyber
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' PEAL'.U/SI 4 OF THE K KHY:BER PAKHTUNKHWA
SERVICE-_TRIBUNAI: ACT.- 1974 AGAINST “‘THE

'~ _ORDER DATED 30/12/2020 WHEREBY THESERVICE -

OF " THE APPELLANT. HAS- BEEN CAR CELLED
AGAINST ~ WHICH . -THE " APPELLANT FILED

' -DEPARTI\’IENTAL APPEAL . ON. 01/01/202F -WHICH
—‘—-—__——-—-__—____ —_F—--?—-__._

HAS-__NOT.  BEEN" - DECIDED WITHIN THEE

._’( S

" ON ACCEPTANCE OF "‘HIS;A__I;EE_AL__T}E -

o IMPUGNED ORDERS DATED | § .7

. \\. f )
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T oo

SeenytAl Sty s s o

. . . NS .
L e e

evpman

vy st




Abdul Mallk S/o Nasrullah Jan R/o Qayyum Khel Bar Qamber Khe[
- Bara Dlstrlct Khyber, B R ERR A (Ap ,yellant)

Durector Educatlon FATA Secretarrat Warsak Road Peshawar and oth?rs

*RoeedaKhan;:. 0 o feiiosT L L
- Advocate".;iu;;‘s S L s For./\lipe!.lapt

Muhammad Adeel Butt

"+ Service AppealNo. 4904/2021 " .
Date of Institution ._.* ds 04.2021°

Datebfbeasibn; - 31 012022.

e
.'..

pree e
‘!.

L (Respo

PR B
Tt
.~

’ Addstnonal'Advocate General woT LY For re'spdr.r;lknfs Gl

. AHMAD SULTAN TAREEN . = iy, 0 CHAIRMAN
' ATIQ-UR-REHMAN WAZIR'® i .

T RN

o

; 4905/2021 tltled Irfan Ullah B ':

: '4907/2021 titled Zahee| Zada

X 4908/2021 t;t'Jed Saqib Khan j o
: ‘4909/2021 titled Kheyal Muhammad
.314910/2021 titled Sher Alam

. 491272021 tltled Mst. Zallda i ,'

.."'-

JUDGMENT

ATIQ-UR-REHMAN WAZIR MEMBER (E] - mls:§5|ngle )udgment.

shaII dlspose of the mst.ant servlce appeal as well as th.e! fol owmg connected

{'-'

serwce appea!s, as common questlon of law and facts are unvoiv ‘d;Fhf‘,-‘.!T?*U-_" )

4906/2021 t:tled Salamat Ullah

49111/2021 t!tled A2|m uuan /

L(ha]on Tehsnl .

PN

: . . - R
e R b g g T oy e T A S ety



9. "49i3/;02i 'titled' .'_syéd - R,éhma"n?

Lo 02.. Brlef facts of the case are that the appellants were‘ap omted as PTC L

Teacher in Communal School ln BPS-7 1n the year 1998 t012004~.at gerstwhsle

t 3
Khyber Agency (Now Dlstrlct Khyber) Belng un-tralned serwces o§ the appellants '

. -
'a' :N:'I-?'

were termmated vide dated 31 12—2012 but such order was reS'lnd v:de order

’gd 05 04-2013 ¥
L 3

c1rculated the decrsron to consnder apporntrnent of all those; 'un~tramed/un-
RS N o 1! .‘-."_‘ i £

- quallt”ed local communlty school teachers for re-appomtment agal; stthe avallable T

‘ ’dated 03 01-2013 as the competent authonty vrde order da

condrtlon that they wrll acqunre the prescnbed profess:onal» iand academrc ..»
| quahﬁcatlon for the post w:l'hrn 24 months after thelr re-appomtment agalnst the

' regular P '_ ost Upon appomtment agalnst regular posts the a pellant falled to ,A.E '

- qurre the same, hence were terrmnated from servnce wde ordgr dated 31 07-

l\ 2
\/.\’ o 2015 agalnst Wthh the appellant ﬁled clepartmental appeal followed by Wnt
o Petntton No. 3682 P/2015 whlch was dismrssed wde ]udgment dated 28 09 2016

z-_ /{.

The appellant challenged the decnslon of the ngh Court |n the S;lprerne Court oF
o Paklstan \ude CPLA No 3464-P/2016 Wthh was dtsposed of wde{ludgment dated

W

27 04- 017 on- the terms that let the petltloners submlt app;ncatlons to the

' respondents and we are conﬁdent that they wrll look ’:l,f"o th;". r'natter.{:

“

sympathetncally ll‘l vlew of the facts and c:rcumstances of the?

anybody already Iegally appomted should not be drsturbed. In: ursuance of the i
: /{ 2’ M | kA "

Judgrnent the appellants submltted applicatlons to the resdonde butthey were '.,. -

not appolnted and such dec:ls[on was communlcated to the appe lantswude order i

datec' 27- 09 2017 hence thev agaln fled Wnt Petltlon No 428{; -P/2017 whlch';""'

o 'é"vwéc' L at Ak C

. %"l’f:I'E'STE'D of the supreme court ln CPLA already f‘led The august Supreme Court of Paklstan

decided the case m favor of the petrttoners (the present respondents) vade
Ar’»h s .nt'lul “.; ' . l ; o :' “! ~A:.‘.
Serviee e .nl’. N .
Farsivay o {g,a.'

“Uer s ampens o mbeteia v -'t-.'-‘."ar-'»,:



: appomtment order dated 22 06-2019 was cancelled wde order d ,,t d 3 "--1‘2—’2020; i

u rresponded hence the :nstant ser\f ce appeal W|th prayers that m S

dated 30 12-2020 may be set a51de and the appellants rnay '%e re-lnstated m

) serwce W|th all back benefts or any other remedy whach thls

Judgrnent dated 28 06-2018 and in- pursuance of the’ judgment - the re-
Eon Q ‘. 2

Feehng aggneved the appellant’s"fled departmental appeals,fwh:ch: were not ':

lmpugned order ’

"‘bunat deems fit t {

may also be granted in. favor of th‘ appellants

'03

.,”

;,

'not been treated n accordance w:th law, hence the:r nghts se§ured.,under the
. 2 I3

' Iater on were regularlzed hence they are entltled te pensronary

i
l
‘ i
.hat cases of the appellants may also be consldered on the same foetmgs on the {
04, -

from- servnce on 31-12 2012 for the ‘reason that they were un—traln_ed '

o appellants were re-appomted subject to the condltlon to acqulre the prescnbed 4

hkﬂluk iz
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' ‘as prescrlbed in Iaw, that the appellanls are hawng servzces ’of algost 20 years at;

& i
. pnncnple of c.onsrstency and they may be granted penslonary be,,: eﬁts__,keepmg in i

Constltutlon has badly been wolated that the impugned order:'

therr credzt and rt would not be Just on part of the appellan

o

servu;es rendered S0 far' that the appellants were lnltlally ,prOJe' employees but

‘(

'enef'ts as the

apex cou:t rn vanous Judgments has already granted rellef msnmllar nature cases 5

i,

.' ,._’

view thelr Iength of servrce

’ ’-:b

A . .. - . . \ NG .‘ ._? : . .
Learned Addmonal Advocate General for the respondents has contended

that the appellants were mttlally appomted on prOJect posts« Sl' ",-,Communal i

l\

: !
School Teachers for the pmject perlod only, that the appellants \ﬁere termlnated -

3 hat the

<A . sjf
academlc and professuonal quahﬁcatlons wrthm 24 ,_mont!;{;‘:. er. ,-their':

appdintrne_nts.,' 6therwlse'tliel'r re_éab‘ﬁdl‘ritmenjt or

d
T3

hence the were agam
t. ! .
L ‘-,_. ,~‘<_. N . -

deés W°“H‘fs:t-aﬁaéf’ :_',h'c‘iigd':that g
‘n ‘.f:"'a'.ﬁ e ; the appellant falled to aCQUIre the I'GCIUIred Clualat‘cat.on,
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termmated vrde order dated 31-07-2015 agalnst Wthh the appellant f’led WP No

t .
3682 P/2015 whlch was dlsrnlssed vrde JUdnglent dated 28£09-2016 that ttie '

) appellants filed CPLA No 3464-P/2016 whrch was also drsposeg of: on 27-04- 2011'7

. with ‘the,remarks'.'tha.t' '.th'e petrt oners wrll subrrut apphcatlon b%afore respondents,
that upon SUbl‘nlSSlon of appllcations, l:helr requests were examlned but we{
. . X 3 ;

.

. - 2 !
o wrth the COﬂdIthﬂ of decusuon of supreme court in CPLA-aIre dy f'" led that the

supreme court of Pakrstan decrded m favor of the appell "nts (the present

¥
respondents) vrde Judgment dated 28 06-2018 herfce R ey zwere agam

termmated from serwce vrde order dated 30 12 2020 that cases oft
had already be )

he appellants

deCttled by the Apex Court hence the present appeals belng
devoud ment may be dlsmlssed ’

'06.. Record reveals that the appellanls were appdrnted as PTC(

teachers/communal school teachers (BPS-?) .on contract basns in’ cornmunal

ie year, 1998 tor

schools in, erstwhlle Khyber agency (now drstnct Khyber) lh i
i

2004 In the year 2006 three rnonths PTC short-term traml g courses ‘were

offered to all such teachers and nomlnated 57 un-tramed PTC teachers, whule the

. appellants were dropped by rnfon'nsng them that they wrll be]sel

Ry

icted rn the next
avallable tralnlng course ln the near future The appellants were’,' -

dutles to the entlre satlsfactlon of thelr hrgh ups and when they

sljocked that- wde
- order dated 31' 12

-2012 therr sen/lces were termlnated on the ground of belng

un- tramed however the above sald termlnahon order was ca celled and the |

appellants‘were re-

.e_g~_=:;..;;;~..1;n-t05 04—2013 StlbjeCt to the condrl:lon that they wrll acqul gt

re’ ?he prescrrbed
professronal tralnlng wlthrn 24 months. Record is sllent as to wh ‘

~
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training -was Offered to. the appellants within the prescribed- %eri ior otherwise,
cSC iR R LA :
as theappellants themselve_s-,were‘unab;'g'tq' acquire such qfliﬁc_a_tfon,--ratheri_ it
was .responsibility of the respondents - to arrange such-trairi

e Inlng for them. Aft%sr'
expiry of. the,perioc_l, the appelfants were again termin,ated.v§'Qg order- dated 3%- .

15, g8t whieh e o 1y v B e ;
07-2015,}agaip‘st which;t.ljn_e appellants filed d,épartmenta!-‘a'ppﬂ, Is followed by writ
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(o))

respondents -as they. have worked for quite.some time against gular.posts and |
. - . . . - S ) -‘.. .. L.t v‘_:‘ 3 -‘._':-.“ :_H;.:» . .

v
we are conﬁde_n't.‘thét' r‘espénden,t's.;‘;{A_fil} look into-this matter ) fj).aftfieticau‘y' in }

Wybody already |

N decided the cg,se?.[jl}:.fa\?o.[‘.,of the -
ﬂ}e Qrde"Of their
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) agamst Wthh the appellanis ﬂecl departrnental appeals.:‘ “whi ch, were “not
: responded hence the mstant serv_ice appeals )
07.'. We

w
-

contract against prOJect posis fdr qulte some time,«the

appointed against regular posts under ﬂ]& pollcy devnsed by th

I
all un-tralned/un

-quahf ed lqcal community teachers wnil be re-Eppomtecl agamst

!
avallable Sanctioned posts of PST wrth the exnsting recru;tmentfcnterla subject to

? gevernment that

r

the COl"IdltiOi'i that they wnll ac

A

The appeliants however,

qulre the prescnbed quaht' cation . ':‘lthll'l"24 rnonths

l

! nts were not supposed to suffer for iapses of the

' relying on Judgment m ert Petition No 4657-

!

i Peshawar decided ln thelr favor vlde Judgreent dated 28-06-20;' f8 k It ls pertrnent=

" to mentzon that m ert Pet:tion No. 4657-P/2016 decrded on. 29 03-2018 the

petltloners were also 5|milarly placed employees bemg PTC teac_-ers in communal

;-.

' schools and in pursuance of that Judgment, thelr servnces WEre regulanzed 'ihe

only dlfference between the present appellarns and the appeil ts ll‘i;' that case

iwas that they had acqulred the prescnbed quallfcatnons ‘;ut“the present
appellants dld not Fnd opportunlty to acqulre such trainmg,

ETE they lost the

A opportumty on thls smgle pdmt mspite of the fact tha was not thelr

responSlblllty fo select themselves for stch trammg, rather lt was*
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- the respondents to select and send them for such h‘alnln € i
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\/J }{\, [0 ) govemment sen/ant borne arr temparary e.stab//

et
wNifv iy

N temporary or regular It rs also clear from sub-rule-

- by Conﬁl matron shall be counted for pensron or gratulty

09.

Tt-:s"rﬂmho enters govemment semce‘

. retlrernent to what are called retl

Pahhtn&-hw
. =T u.u ‘ N)uum

. R . - ] -~“-,-. " | -
would * be un-Just to |gnore thelr long and un~blemrshed serwce It ls also

.’admutted fact that the appellanls served lnlttally on contract but later on they
“were appomted agalnst regular posts We are of the consrclered

deserve to be treated sympathetrcally on the lssue of gran : Of pensronary

. T . <1 - i ) ? 0

2 2 ,S'Ub_}et.‘[' to any 5pecza/ m/es, tﬁe serwces of me gavem/:fntjsigvant
beg/ns to qua///j/ for pens/an when he takes over charge ofithe p

‘. wh/ch /7e /s ﬁrstappomted ; _' _: o J

i, -'Afz,}

shment'
‘ rena’ered more than f ve yea/s contmuaus temporary serv/ce ﬁ:r the
' ,aurpose ofpensmn orgfatwty, and ';"f AR ;‘;’; g «._f Sy

o (//) Tempora/y and oﬂ‘ c/at/ng serwce foﬂowed by ca

ﬁnhaﬁq?i'::sﬁa//: also
’ .count for penS/on or gxatz//ly :

The rules lbld reveals that serwce of the government servant beglns to,

qualufy for penslon fmm ﬁ1e very ﬁrst day of hls/her talilng”1 over. charge

wrespectrve of the fact whether hls/her appountment and ent

(r) that contlnu"us ternporary

The august Supreme Court of Pakrstan in lts Judgment re'

1973 SC 514, has held that |t must now be taken as well settled‘ h at a person.

has also somethlng to lobk fof" 3

,p . Lo

oSt valuable of such beneﬂts It ls equally well settled that pensron ,ilik'e -salary' of

.

an |

s

c;fmlon that they .

-

ry lrgto servlce was’® -

rement beneﬁts grant of. pensit‘}n.;b“e\‘ingfthe'- :
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satlsfactory servlce for the prescnbed mmrmum penod A fortr rr, 1t':cannot be -
‘ ’/! j

reduced oF refused arbltrarlly except to the extent and in the ma ner prowcled in- |

the relevant rules i, ' - _:; é S

10. In the instant case, the appellants sewed continueuslyg for §Imost 20 i
.years, |mt|ally on contract ahd followed by regular servrce'fahd tas\p‘eir pension |
rules 1903 the appellahte ‘has' quallﬁed the prescrlbed %e(’YIC ‘l’or pensaonary

benet‘ ts In vlew of the foregomg dlSCUSSlOﬂ, the instant appea

J

'. ‘as. —well as the

].f

connected service appeals are partlally accepted by modlfyln ."the ‘Impugned i
order dated 30 12 2020 mto compulsory retlrement for the purpose.of pensuonary

: .beneﬂts alongwlth anculary bener'ts Wrth dlrectlon to the respon 'lents to ﬁnahze ]

the pen.sior!.-fga’seslof the appellentfs for rhe fentire p’eriod oflthelr ’s'e'rwce.‘Parties
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cment L : K% - hup:/fwww.plsbeta, com/LawOnime!I"; feasedescription.aspieass .
Q - »:q‘%- Z
[Stipreme Cou1tofPa]ustan] _ ’-.,‘\“ S : AR 2 :

Present: Abdul Hameed Dooar, C.J., Ijai-ul-Hassan Khan, Muhammad Qaim Jap Khan
and Ch, Ejaz Yousaf, JJ s ol $

- A AT e,

GOVERNMENT: OF PU'NJAB through Secxetary Educatlon, Civil Secretamat, L’\hoxe and
Othel s----Petitioners- B oo . 3
Versus . . ’

SAMEENA PARVEEN and others—---Respondents

Cmmnal Petitions Nos.71-L and 72-L, le Petmons 215-L, 216-L, 217 L, 218 L p 24 L to 236 L pf
2006, decided on 29th Aprll 2008. '. S ) R

* (On appeal from the judgment, dated 29:1 -2008 of the Lahore ngh Court, Lahorc;passed in Cr.O.P.
No0.370/W and 561/W-of 2007, Writ' Petrtlons Nos. 11525, 11263, 11516, 11662, 11663 11766 11881,
11835, 12136 and 12185 of”OO 80 123; 274 345, 599 64'3 and 11619 of‘7008) :

~. .

g
'c ¥
Civil service--- : . - o | . {

----Administration of justice---If a Tribunal or the Supreme Court decides a pdint @f law:relating to {
the terms and conditions. of a ciyil servant who litigated, and there were other civil sgrvants, who may
not have taken any legal proceedmg& 4 such a case, the dictates of justice gnd rule of good
governance demand that the benefit of the, said decision be extended to other civil §grvants also, wilo
may, not be parties to.that Imganon, instead of compelling them to approach the Tnl;unal or any other -
legal forum---All citizens are equal before: Iaw and-entitled to equal protection of law ag per Art25 of the

Constitution. - : : .

Hameed Akhtar Niazi v. The Secretary, Establlshment Division, Govemment of Paklst and others 1996 l
SCMR 1185 and Tara Chand and others v..Karachi Water and Sewerage Board, Karacly and others 2005 !

SCMR 499 fol

Mst. Mugqadas Akhtar and another v. Province of Punjab through Secretary Educ ion Deparmu_nt l
. H

Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar, AA-G Punjab and- Rana Abdul Qayyum, D.S. (Eouc on) Punjab for
Peritioners. 1 ‘ . .

S.M. Tayyab, Senior Advocate Suprsme Court for Respondents (111 Cr.Ps. Nos. 71-L 77~L and C.P.224-L°
ot 2008). I .

}
Nemo for other Respondents.

ORDER

ABDUL HAMEED DOGAR, C.J. --Through this order we mtend to dtspose ofgabove. capnoned 3
petitions filed against common judgment, dated 29-1-2008 passed by learned Jl]dg -in Chambers of .
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Pefitions Nos. 11525, |
11263, 11316 11662; 11663, 11766, 11881, 11835, 12135 and 12185 of 2007, 86, 123,2174 345,599, 643}
and 11619 of 2008 filed by respondents were allowed and the impugned ofders passed by

{

r
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.~ Briefly, stated.facts giving rise to the filing of instant petitions-are thalf-’:'respéﬁdents:é\h‘ere-appo:'nied as
TC Teacherg during.the vear:1995/ 1996.after completion of ali legal rqqﬁ‘irenig‘rifs ar;'d,the,v joined their
respective place of ppsting. -After.sometime; ‘their appointments -were cancelle@-being 'bogus vide order
No.277/E-1, dated 3:4-1998: This ordef was assailed hefore tearned Lahore Higf*Courd Lahore anc same

was declared to be withouit lawful authtrity.in the case réported as Mst. Muqqadas. Akhtar and another v.
Province of Punjab through Secretary;Education Department, Government of.Bunjabiand another 2000
PLC(C.S.) 867. The relevant paragraphiis repquﬁcéd as under:-- I A Eeeo I
"Consequently, the * petitioners: aré 'declared to be in service agd “the: -action gf}. the
Headmasters/Incharge of the Schools.stopping.the petitioners from-perfopmance-of their dutigs as
‘PTC .Teachers;‘onithe' basis- of the éboye ‘'said impugned order, is 'déclqi sd 1o be without lawiul
authority. Tt is,-however, clarified that the department s at liberty to procegd against petitioners. if

so desired;..on" individual basis. under- the relevant law and under - the +Punjab- Civil Seryam

+
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(Efficiency and Discipline) Rules; 1975." 5 . T TS lf

In view of above Judgment, the respondents were absolved of the chaiges of bogusiappointments. But lfatcr

. on-once ‘again the services of respondents were :ténninatgg vide order, dated 3-892005, which order was

-of thé learned High Court is barred under Article'212 of the Constitution of IslamiciRepublic of Pakistan.

‘

chat;}_;enged before learned Lahore: High Court, Lahore through Writ Petitibi;‘g; 0.16864,0f 2005. The gaid'
Writ. petition was allowed vide judgm‘ent,;dated_. 11-12-2006 .and the imbugned‘}iider,.iivas declared as

illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem; Akhtar assailed

~.the order, dated 3-8-2005- before Punjab Service Tribunal, Lahore through Appeal: 0:903 of 2006 which

"

" was also allowed vide Jjudgment, dated '4‘-.9,-2006.,‘5’1'Be said judgment was maintairie ..b}"'.ﬂji_is Court in Civil

Petition No.1960-L'0£:2006 vide Judgment, dated 2-11-2006. On 2679-2002'joncgf‘;againl‘jtlie services'.of -

respondents ‘were termirated, Feelng aggrieved they filed above mentioned’ petit_i_?nsfbéi’ore the learned -

Lahore High Court, Lahore which were allowed vide impugned judgment as stated 3bove. {-
LI

- 3. Itis mainly contended by learned A:A.-G. Punjab appearing on behalf of }igiition; rs that.the jmisdicti;n _
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that “the appointments- of the respondentS‘were';/boguS'-and fake as they.were -
competent authority, therefore. the orders of ‘dismissal passed by department
accordance with law, which did not call for any interference by this Court. . % -

1973 in matters Involving determination of terms and conditions of civil servants. $he further contended
ever Selected by: the
I -}atjtlj;_c;rity were ':,‘in
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4. On the other hand, Mr. S. M. Tayyub, Jearﬁed'~scnior‘ Advocate _Supremé (faurt appearu;g on behalf éf

some of the respandents supported: the impugned judgment and ‘contended -that appointments of -.

vespondents had taken place in accordance with rules and prescribed procedure. fThey ;§_ubmitted their
applications in pursuance.of advertisement of the7posts of PTC Teachers. They passed the required test
and were appointed by the competent authority. According to him, the resp'af_lde'nt*i’weréf{;’in service for
about 9-10 years and during this period no objection was raised, and subsequentlypn vague allegations
they were dismissed from ‘service. He further contended that cases of respondents Were.at:par with Ms¢.
Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L; 0f2006 vide judgment,
daed 2112006, T T EE RO FEORE: AN A

K S

5. We“have considered the 'z}rguﬁae;nts of both" the parties':f,and' have goné"fthroHig}_i ‘the: record land

proceedings-of the case in'minute pusticulars. The matter has already been decided: y.this:Court in the'

respondents as PTC Teachers ‘were genuine. It.was held by this Court in the;casefof Haineed. Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and -other§,1996:SCMR 1185
that if a Tribunal or this Court decides a point. of law relating to the terms.f?a'nd.c‘. nditiops of a civil!
servant who litigated, -and there were other - civil . servants, -who ‘may not have: taken any legal}
proceedings, in suck a <ase, ke dictates of justice and rule of good govcrnaqp;g-'demglld- that the
benefit of the said decision be sxtended to.other cjvil servants also, who may- no be, parties 16 that
litigation instead of compeliing them to approach’the Tribunal or any otherlegalfforuni; This view ]
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% - % eiterated by this-Court in the ¢asé of- Tara Chand and others v.
! ;ard; Karachi and others: 2005 SCMR 499 and it was held that acco
onstitution of Islamic Republic of Pakistan, 1973 all citizens are equal

:qual protection of law. ) .

Karachi§Water and Sewerage
rdinggto Articlg 25 of the
befoi‘f law and entitled 'to
’
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}
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6. In this view of the matter, we are of the v)je.w that no ground for mterfcrqlnc? in the impugned
judgment is made out. Accordingly, the petitions being devoid of forceﬂare dismissed and leavejta

appeal refused.

z ,
+

S~ Petitions dismisse -

- -

M.B.A./G-13/8C

-

*
L

-4

TR el e =W pe ey, AR e el

8/242021.¢

-

(9]
(=]
=
)
|

"

! .
.

——— . —
e e e e .
A e MAie Amge gy ) w4 Wy ap

—

eed

7, ?




Nowe

Y
o

J’/fomw"L o
.@ly‘ 'J/ﬁ_)’;j‘;ubﬁ%ba_gfu FJ ULU’Jj)/MM/UV “

-

/9 (G»C)T “3.

./,fdﬁdumuﬁ;..,v c;,;ub/,wn._)w/ua_/,atu‘bfwuf k
- JM d/()/ t.,.,/l:’/u:f Nz u"/ﬂzau WG dr’u;';f/' 4._/(5//) uJ’M\%
En' u(,'cl/ JJ"!L-%G//;LQ’:/ (ﬁw/!"/ Kr/Lw! Kd.'/if')/uw .

e i e 26 S v s O s QUESI 2 S0 72 G

il z.,lto/zé.ffd/b/uLf/;ial,[.dwgd;]nﬁ{./ﬁ,»m
Luygﬂvuwmﬁyw, S P ool €516, "3

Z,uf,.wé,fﬂf,b/;;;u",,wuwgrdfwa,»b/,.wKuw

.-4:U}’MLMVJ(!)’/LQ,MLJ’/aAJerUjCJB’(}}( Eris e o
| | | ..a.u/f L,wg LJ%’M.J/( :st/’/

-3

L




