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The appeal of Mr. [likmatullah resubmiticd today

by Mr. Kabir Ullah Khattak Advocate. it is iieed

lor

preliminary hcaring bcfore Single Bench at Peshawar on

By the order of Cliatriman

—"

REGISTRAR




‘ .

The appeal of Mr. Hikmat Uliah Ex-PST,GPS Chamar Kand no.2 District . ».o mand

.....

recaived today i.e on 05.06.2023 is incomplete on the following scove which is returnod 1o the

counsel for the appellant for completion and resubmission within 15 davys.

‘{,’ : 1- Annexures of the appeal areinattested. E
\\"_/ 2- Annexures-A, B, E, F and K of the appeal are -ilf‘?lbh‘ which Inay be renin oo
o legible/better one. | ,
3- The authority to whom the departmental appeal was 'nrbdﬂ/ﬂrob ad fay e beon

arrayed a necessary party. :
. 4- In the heading of appeal there are. only 3 respondents but List of respondenis which
are given on page no.8 the number of respondents are four, the same be rectifiod.
5- in each and every document the name of the appeilant be highlightoed.
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REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHW A
PESHAWAR,

* Mr.Kabir Ullah Khattak Adv.

‘High Court Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Appeal No. f 352? of 2023

Hikmat Ullah Ex PST S/o Abdul ‘Rahim R/o:GPS

' Chamar Kand No 2 District Mohmand

Appellant

VERSUS

: 1. Director Education New Merge Area KPK Peshawar

2. District Education ' Officer at Ghalanai District
- Mohmand. |
~ 3. District Account Offlcer District Mohmand
........ Respondents
- INDEX ' '
S.No | Description of documents Annexure Pages
1.- | Memo of Appeal o V-l
2. Addresses of the part1es 9
3. Affidavit R
4 Application for condonatmn of C :
| delay i J-ta
3. Copy of appomtment order A -\
6. Copy of order B =t
7. Copy of Judgment - C \ Q- 33
8. Copy of reinstatement order D 23~ Y
9. | Copy of order . - E 2S- L,
10 |Copy of Judgment dated F 3
‘ 28/11/2018 ’ T
11. Copy of the Judgment of the| = G -. Beam
| Writ Petition No. 2498/2012 | - - b~
| dated 22/01/2019 | S5
12.. |Copy of Judgment dated H S,‘ b
‘ 28.01.2022 ~ 8
13. Copy of impugned order ° I 13-y
14, Copy of Departmental Appeal J. e
| 15. | Copy of Judgments. K 1R-S &
‘| 16. Copy of Judgment of Supreme S Py
Court | N A - i“ﬁ
18. Wakalat Nama S (\;‘\‘J <~ \'n
- ; Appellant % -
Through : M
Khattak™

' ' a
‘/‘ oeeda Khan -

Advocates, ngh Court Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE '
o TRIBUNAL PESHAWAR

| Appeal No F%QGZ of 2023

Hlkmat Ullah Ex-PST S/o. Abdul Rahim R/o GPS
‘ Chamar Kand No 2 Dlstrlct Mohmand _' :

..... Appellant
VERSUS

1 Director Elementa.ry and Secondary Educatlon KPK_ |
. Peshawar.
. 2. D1strlct Educat1on Ofﬁcer at Ghalanal District

) Mohmand
3. D1strlct Account Ofﬁcer District Mohmand

Respondents .

~ APPEAL UNDER SECTION 4 OF THE KPK
SERVICE TRIBUNAL ACT, 1974, AGAINST
THE IMPUGNED ORDER DATED 04.10.2022
WHEREBY _THE _SERVICE OF THE

"APPELLANT _HAS BEEN WITHRAWN
AGAINST WHICH THE APPELLANT FILED
DEPARTMENTAL APPEAL'_ON 03.11.2022
WHICH HAS NOT BEEN DECIDED WITIN .
THE STATUTORY PERIOD. £

: ‘On acceptance of the 1nst'mt serv1ce appeal
| the impugned . order dated 04.10. 2022 may k1ndly. _
be Set aside and the appellant may kindly be -
remstate on his service OR pens1onary benefits
- may kindly be granted m favoh of the appellant N
o ialongwﬂ;h all back beneﬁta o



Respectfully Sheweth:

-FACT%"’"')J

%)

3 |

8.

\‘! - L. oL . !

- The appellant respectfully subnnts as; under :

That the appellant was appomted as PST (BPS 07)

on 06/03/2003 as commuiity base school teacher

after recommendation of Selectlon Commlttee and

also fulfillment the requlred cntena for the said

post. (Copy of appointment order is at_tached as

| Annexure-A).

That after appomtment the appellant performed his

duty W1th full devotlon and ‘hard work and no
.complaint whatsoever has been made agamst the

: appellant

‘That the appel,lant performedhis:ofﬁcial duty till

31/12/2010 with respondent Department and after
that due to closer of commurnty school the service

of the appellant has been dlspensed vide the

| 1mpugned notlﬁcatlon dated 13/ 12/2010 (Copy of

" order i is attached as Annexure B)

That the appellant submitted Writ Petition No.

'2498/2012 for reinstatement and regnlarization of

‘his service which has been accepted on 15 06.201 6

. (Copy of Judgment 18 attached as Annexure C)

. " -‘.Al
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~That non-rmplementatron of Judgment passed in

Writ Petmon No. 2498/2012 the appe]lant filed
COocC No 330 P/2016 on response of which the

o appe]lant has been relnstated on 19/04/2017 by the

6

' respondent Department on communlty pl‘OjCCt for

a perlod of one. year. (Copy of remstatement order

~ is attached as Annexure—D)

That the. appeiiant has been adjusted on permanent |

post and has been regulaﬁze’d on '30 04.2018 and

. performed h1s duty wrth respondent Department on

" regular basrs (Copy of order is attached as

o

.Annexnre-E).

That the respondent Department~ filed CPLA ‘No

450-P/2016. against the said Judgment dated

15/06/2016 - whereby the Judgment dated

15.06.2016 are set aside on 28/11/2018 and the

‘matter is remanded to the lear-nev'd'Hi.gh Codrt for

_decrsmn a fresh of’ the Writ Petition ﬁled by the

respondent (Copy of Judgment dated 28/ 11/2018

~ of the Snpreme_ Court{ of Palqstan 1s_attached as

| ~ Annexure-F).



-

_8)

‘ That after remand the case to leamed High.Court
 Writ Petition No. 2498/2012 dated 22.01.2019 the
'verdrct of the Judgment of Peshawar High Court

| - Peshawar Para No 21 of the J udgment accordmgly, |
 this end all the connectmg petrtrons are allowed
, and respondent are 1ssued writ. d1rectmg them to

-treat the Petltroners of this end of all the connecting

petmons as regular perm_anent employees from the

~law came into force as discuss above or from the

~ date of offlcratmg service as stated and the relevant

o prov1sron of law (Copy of the Judgment of the

)
o agamst the Judgment order dated 22.01.2019

Writ Petltron No 2498/2012 dated 22/01/2019 is

' attached as Annexure-G)

-That the respondent Department ﬁled CPLA

" which was rejected on 28. 01.2022. (Copy of -
. Judgment dated 28. 01 2022 is ._attached as
| '.Annexure-H) .

- 10).

'.That on 04. 10 2022 the 1mpugned order has been
-whereby the appomtment order of the'appellant has

| been 'wrthdrawn ‘without full ﬁ_hng the codal

. 1..1)'

 formalities: (Copy of impugned order'is attached as
,Annexure-l). | |

That the appellant ﬁled a Departmental Appeal
agamst the 1mpugned order dated 04/10/2022 on
03/1 1/2022 which is not been decrded W1th1n the ‘

| statutory penod (Copy of Departmental Appeal is

attached as! Annexure J)



) | 12) That feehng aggneved the appellant prepares the

- .
"'lb i

R

‘ -mstant Servme Appeal before .this Hon' able |

A).

B)

| jhas been 1ssued or served to the appellant , g

C)
- D)

E)

_:F)

Q)

Tribunal inter alia on the 'follqwlng grounds.

GROUNDS -

' That the impugned order dated 04/10/2022 is come

under the definition .of void order because it has

been passed  without 'fullfilli'ng the codal

, ,formalities.

That no charge sheet and statement of allegatlon -

P
i

That no show cause notlce has been 1ssued to the
. appellant :

‘That no Departmental or regu]'ar 1nqu1ry has been

| conducted agamst the appellant

That- no .cpportunity | of perscnal _,hearinglv and

defense has_ been proi)ided to the appellant.

That there is no .i“llegality on part of the-appellant

.That similar nature Service Appeal No 1371/2017
‘has been accepted by this Hon' able Tribunal on

26/03/2019 as well as in SerV1ce Appeal No.

.4904/2021 which has already been accepted by this

Hon' able tribunal on 31/01/2022 ~(Copy of

] udgments are attached as Annexure-K) a

[/ I
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R reported on 2009 SCMR page 1 1f a trrbunal or the
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That accordmg to the J udgment of Supreme Court

supreme Court deelde a point of law relatmg to the

terms and condition of a civil service who liti‘gated

" and there. were. other cml servant who may not

f - have taken any legal proceedmg, in such acase, the

dlctates of JUSUCC and. rules of good governance

demand that the benefit of the sa1d decision be

- extended to the other c1V1l servants also, who may,

D

: not be parties .to that ht1gat10n mstead of
. compellmg them to approach the tribunal or any
other legal forum All cmzen are equal before law
.1f entltled to equal protectlon of law as per Article

25 of the _construction. (Copy of Judgment of

Supreme Court i is attached as Annexure-L)

That any other wrlJ be rarsed at the t1me of -

arguments W1th the pnor perrmssron of this Hon n

It is therefore most humbly prayed that On
acceptance of the. mstant serv1ce appeal the

impugned order dated 04. 10’2022 may kmdly be

set aside and the appellant may kmdly be remstate

~ on his service OR pensmnary beneﬁts may kmdly

be granted n favor of the appellant alongwrth all'

~ back benefits. - .
Any other remedy Wthh this august tnbunal

deems fit that may also onward granted in favor of

appellant L W
S Appe ant

‘Throu gh
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL, PESHAWAR. -

NI

Appeal No _of 2023

‘Hikmat Ullah Ex PST S/o Abdul Rahun R/o GPS
. Chamar Kand No 2 D1stnct_ Mohmand

cerrannes Appellarlt
VERSUS S

1L Dlrector Education New Merge Area KPK Peshawar
2. District Education Officer at Ghalana1 DlStI'lCt
Mohmand. .
-+ 3. District Account Ofﬁcer Dlstnct Mohmand

........ Respondents
ADDRESSES OF TI-[E PARTIES
% Appellant

,I-Ilkmat Ullah Ex-PST S/o Abdul Rahlm R/o GPS
~Chamar Kand No 2 District Mohmand

- Respondents -

- - . PN BN B .. R
T AT - Y o cay , x.; £ T e
3 S - L N (- R E S

(D D1rector Educauon New Merge Area Peshawar ,
@Dlstnct Edueatxon Ofﬁcer Dlstnct Khyb§ M‘M W_M,o(

Appellant (”'

ir Ullah Khattak
ooeda Khan _.

- Advocates, High Court, ] '.
' Peshawar U

,//
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: BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR -

AppealNo; . o'f2023: S

| Hlkmat Ullah Ex—PST S/o Abdul Rahtm Rio GPS
| Chamar Kand N02 District Mohmand L
....;..'..ItAppellant |
VERSUS |

. 1. Dtrector Educatlon New Merge Area KPK Peshawar |
.- 2. District -Education’ Ofﬁcer at Ghalanal DlStI‘ICt

Mohmand. : ' :
3 Dlsmct Account Ofﬁcer Dtstnct Mohmand

t

: Respondents
AFFIDAVIT i
I, Hlkmat Ullah Ex- PST S/o Abdul Rahim R/o GPS Chamar
| Kand No 2 Dlstnct Mohmand do hereby solemnly and oathg

that the contents of the instant appeal are true and correct to

the best of my knowledge and belief and nothmg has been

ge@zb

Deponent

concealed from thlS Hon' able Court.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR. "

AppealNo.____ of2023

Hikmat Ullah Ex PST S/o Abdul Rahlm R/o GPS
Chamar Kand No 2 Dlstnct Mohmand

......... _ Appel_lant ‘

VERSUS

1. Duector Education New Merge Area KPK Peshawar :

L 2. District - Education Ofﬁcer at Ghalanal Dlstrlct
Mohmand. ¥
3 DlStl'lCt Account Officer D1str1ct Mohmand

C eedeeen Respondents

APPLICATION FOR CONDINATION OF DELAY
IF ANY |

| Respectfully Sheweth:

.' ~ Petitioner submits as under:- -
1. That the above mentioned appeal is ﬁling.befbre this Hon'
~ able Court in which no date is ﬁxe'd for fixed for hearing

2) That the appellant was appoiﬁtedhs? PST (BPS-07) on
06/03/2003 as commumty base school teacher after
o recommendatlon of- Selectlon C]omrmttee and also

_ fulﬁllment the requ_lred criteria for._the said post.

"3. That after ‘app_eintfneht :-fhe appellaijt‘i performed his

- duty with full devotion and ha;gl. ‘work and no

.
'




(\6

complamt whatsoever ‘has been made against the

' !
appellant. ‘

“w

4 That on 04. 10 2022 the 1mpugned order has been

- whereby the appomtment ‘order of the appellant has
. been w1thdrawn w1thout full ﬁlmg t:he codal

formahttes

- 5. That there is no' number of precedents of the -Supreme
" Court 6f Pakistan which provides that the cases shall be

de01ded on mertts rather than techmcahues

6. That any other grounds will be ratsed at the time of

' arguments with the pnor perrmssmn of this Hon able

cour t.

It is therefore, requested that the hmltauon penod (if

| 4 any) may kmdly be condone in the mterest of jllSthC.
g

" Thr_ough

K

| Roeeﬂa—ﬁhfan"

Advocates, Htgh Court Peshawar

v
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U Consequent upon (he recammenthtion of the scleelion committe sind it a0
PoliticarAgent Mohnmnd Ayency vide s office NOTOSS 89 Diated. 2000272003 | 1he followveing

candidates are here by appointed against_PEC Pasts in the community schools under president,
speekai development package in Khwaizai /7 Baizai miccessible areas in BPS. 7 plus Usaal
; Hlowimees as adivissible under the * rufes Ok contract bas for the project. period in the: . B
schaols noted ngainst their names witli in'nm_':t!iulc ctlect. )
; St Name ol cundidate with Father nanme _ Do School.\vhc!'c-;nppomlcd : l T
; : . 4
4 ! _Mohammad Shah $/0 Musa Yar Khan - C.S Bud Manai Ghafoor : ,
; 2 Munir Khan S/O Ali Rehman . C.S Sham Shaly Yousaf Kiiun' 1
i 3 Noor Ullal: Khisn S/0 Mukaram Khay - Do, : f
! 4 Diwood:Skan.$/0 Sadrud Dip . I C.S Shak Mir Kore Khin Abad 3
N Qadai Kha: $/0 Shah Jchan . i Do ¥ . P
Oy Syyar Khas 3/0 Amir Zada Khan C.S Budmanai Gulzar E
7 | Ajmal Khail $/G pir Ghulam ‘ .| C.S Chair Dhapd Akran: i
T N Fazal-1- Subsan.S/G Abdul Lauf, : C.S Manzari Chccn':r.l";ugir‘ i
SN Mohdimmad Israr $/G Mir Zuda han LS Badmimag Ghafoor - : ’ ’
T Abdul Samad $/0 Mohammad Ralig - - 1 .S Lakhkar Kiti Gui Wali ! -
S Abdul Malik $10 Feros Khan  + ©C.S Lundi Shal.Zarin: ’
i {12 Bashir Al S/0 Suid Akram | ! C.S Lukhkar Kili Gul Wi : i
' 13 Shad Ali” Laun S70 Huasham Kifan g b C.8 Bad Manai Gl Zur '
L Saaduliah-¢ 7 1aji Dawa Jan - C.S Mamu Zai Sckandar !
15 NazivGul - Nawab Khas i Do
16 Zouta Kha 0l an wye2 S ¢ C.S Manzari Cheena Shinwari i
17 Tajawal K, .07 Sl Mohammad . . C.8 Jarobai Fazal ! ;
18 Ahmad Kk 22 bine Diy .+ C.8 Masti Kore Gulab !
EERL Maziat Shi o7 Sanib damal - 12C.S King Mehrab Gul, e
i 120 Al Aty et Mohamira, - 808 Jchan Jowara Naili Mot i
2. Sujjad S/C 0 rnad Gul - ; © C.S Kung Mehrub Gul.
22 Sultan Moy maad $/0 Haji Mohammuad Shaly ¢ .8 Khan Baig Kore lazal
237 | Haleem Kkz. 30 Zarif Khan : " Do - .
" 124 f Samar Ahsa.. S/Q .Ahmidd Gul -} C.8 Kuzu Kass Ghutam Bashir L
25 Daflar Khan .70 Mohammad Akbar ) C.S.iKhan Baig Korc Fazlai Manan ~ |.
“~. {26 Khaista Zar 716 theznullah, - | C.S Khan Baiy Kore Fuzlai Mannan |:-
' J
o o5 ;7 :
. ) |
- :
- (7 ' . ’
|
Habia Kbaa g DLEgY R - ) g A ‘ B i
Mubuand A geney wt Challang ' ' . vt Nexi pape
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Nanre ol Candidaie sith f’il[]_!Cl‘;.N.:l"llIE
27 | damid Shah 8/0 lakeem Khan
028 wslam Khan 8/0 Hazrat Molinnimd,
29 1. tshammad Quraish S/0 Mohamni.d Akbar
30 clammad Khan $/0 Ghulam Saklr
3 L1z Mohammad $/0 Shah Rasool
32§ Gl Nabi $70 Lal Said
33 A v Shamim §/0 Ahmad Gul
M That Zis /0 Khan Siid .
33 Fida Mohammad §/0 Arsala Khan
30 | Soe Mohmnmad 870 Shalh Rasool -
37 | Migab Khan $70 Khan Sharifl
KH) Saddi Khan 80 Maweez Khan
391 Khyali jan $/0 Joor Jan
40 | Amir Khan S/0 FHamid Khan
41| Shah Nazir S/o Arsala Khan
42 [ Subtan Murad S/0 Gula Dad
3] Tahir Al S/0 Gula Khan v
4 | Mawad Gul $/0 Hayal Gul
45 | Mohd Raz S/O Zarghun Shah
46 | Siyar S/0 Dost Mohammad
47 | sczmat Gul S/0 Rahat Gul
48 | Lagat Al /0 Mumitaz Khan
49 | Khuzair Khan'S/O Noor Jamal .,
50 | JumalShah S/o Habib Khan |
51| Khanadan 8/0 Wazir Khan™ -
52 | Azaz Ullah S/0 Itbar Khaii
53 Isia Dad Khan S/0 Dula Dad

-

. <3
s ““"“EF’)
- 56
' 57

58
59
60
Ol
62
63
64
03

68
69
70
71

‘Hussain'Shah.S/0 Sycd Mzstan Shah

Irfan Ullah /0 Alqash Khan

: .,..I i S/O Bashir Khan

64 |

67 I'Cl. zm Said S/0 Noor Siad

"

Atbar Khan $/0 Sher jun . o
ljaz Ali S/0 Wazir Khan Q‘* wmm

Janat Gul $/0 Zuifan

Mzezullah S/0 Najeem Khan

Suid Ahmad /0 Mohammad Afzal
Mohammad Khan §/0 Mohammad Wali

Puceer Khan $/0 Mohammad Hanif
Al Cohar SI0 Ajuir Khan

Sarhe Jan $/0 Jzzat Gul
Zal. ! Ullak 5/C Najeen: Khan

Sav thah Hassan S/0 lorahim Shah,
Shy ., rchan S/0 Shamroz Khan
Liac. Al S dkrwm Khan .
Asi. han Sfo Jamal Khan -

AL-

. (k\\\

s

Schaul where appainted

C.S Nazar Kore Aslum

.8 Uchi dewara Naik Mohd

C.8 Nazitr Kore Aslam

C.S Svor Dugi Yaqub Khan,

C.S Kaka Kore Hunar Jan
C.S Soor Dagi Yaqgub

Do
C.5 Kaka Kore Hunar Jan
C.8 Kung Sabzali
Do
C.S Spinki Tanyi i \'.l('df
D%

!

1C.8 Kuzu Kass Ghalam Bushir
C.8 Sum (Jhul\h i Sirg Kl

uy

(-T.S Spinki ['u"n};i Sikandar,

Do

(LS Bad Manai Bakht dumal

C.S Toora Khwa Sherin
Do )

. C S Guima Haji f\!nms

Do

C. S Atam Killi Ghulam Sarwar
C.S Atam Killi Mohdi Gul
C.S Bad Manat Eakhl Jumal
C.S Atam Kili Ghulam Sarwar

C.S Sham Shah-Biland
C.S Alam Kili-Mohdi Gul

C.S Landi Shaly Zarin:-Khan

C.S Badmanai Y.ad Mohd’ éi‘bwf‘.}b

C.S Manzari Cheena Fagir - t

C.S Ghair Dhand Akram
C.S Ba:dmam Yad Mohd

{

C.S Minzari Cheena (‘lnnwau;
C.S Toor Khel Ahmad Noor -

Do

C.S Khanjar Killi Mullk Abld i

C.S Yara Khel Haji Madar

.
1

C.S Khanjar Killi Malik Abld

(.S Jarobi Fazal .
.S Sham Shah Biland
C.S Jarobi Abduliah
Do
C.S Shamrad Khel Noo
v Do

!
C S Maim Khel M']ll[\ islam 3.1"hd

'.
H

ltll

]

p—

S

Haho Rbas {108

-

Muonzind Ao s thallanag ~

1
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School wherg: Appoim”d '

SIS

Siddar Shaly 8/0 Mir Zaman l\h.m )
Sartaj S/o Mahboob Khan

Mohammad Nascer S/O Ghani Khan® -~

Asal Khan $/0 Saidan Khan.©

Liyaz Khin $/0° Badam Khin

Ajmul Khan 8/0. Hdurull ih y

Darwaish Khan S/o Gul S mf

Mustals Khan $70 Wasil Khain™ ¢

Arif Shah S/Q-Rahil Shah .

Sh th Bad Shah 8/0- Ha'nl Bad Shah

Molmmm ad-Hazoor S/0 Mazrat Buad Siuly” .

“Subbat Shah S/0_Amir Khisro-
Ihsan Utlal $70 Gul Alam
Kiraman Shah $/0 Musharaf Shah
Dawoad Shah $/0 Sulman Shah
Fazlar Dayan'S/0 Sadrud Di
Mu/.zl'.u Khan 8/0 ZamanKlian

Fazlai Subhan $/Q Mirza Hakeem Sadrud’ Dm

Yoiaur Khan 8/0 Syed Rahman .«
Abdul Malik $/0 Said Mohanumad Shuth

C.S Maim Khel Muhk Islam Bache
C.S Yaru Khel 1 1aji Mad: ir . .
.S Muh f\hd Tooru l.my l\_l/l b

Do
C.S Shakar I\h\.t I\h.ll.un J.m
' ‘Do .'l
1.C.8 U,hu/‘uio khel ¥ .uuoq
- Dot
¢ S Abdiil Khel [Img, i M Annn
Do ) . .
c.S Snna,l\hcl Yagub
o Do
C.SAbdul Khel Suced) Ull.xh
Do

CsS Mating Malik. ..
C.S kankar IKillE v, l arid UIL:h

1CS8 D.ub ki Syed Quhar
-C.S Masti Kore Masahib lxhan

C.S ZoorKilli -

C.S Lakhka Kili F h;)\il

TERM\" TONDITIBONS:-

o2 T hr

CCAgeney :
3:- Cherye report should be submitied- Io thns office in duphcalu wuh ina ~.~.pcc1!:c pcuod

FIRENTITN candidates/Teachers failed to report of their arrival 1o the concerncd schoo}s wuhm

¥ notice/assigning any reasons.

V- The: soointients of the Teachers are 1. mdc on lcmpomzy basis and Imblc o, lcm]mahon
withou: ;

should producce: their Health and /.gc certificates from lhc Abcncy Su n_.,con Moh-n'\m

Shallaai,

<. Tiflcen d; ¥5{13) «ceir orders will be automatically comsidercd as canccllcd A
SR AL. ‘emic qualific: mou ts must {o be vumcd : ! oA
- (F {AJI GUL RAE l leN)
: Agency Education Ofncu
! . - 3 - Mohmand Agency al Qh’l”d!]“!.
-i. . EndstNo_ 4993- 5089 * Dated.__06 /02/2003. ' S T
. Copy of the above is forwarded 1o the:- .
B ! Dircctar of Education, FATA NWFP. Peshawar, - :
\ 2 i*oliticai A&,cm Molhmand Agcncy al Ghalanai w/; his ofncc mcmo No.as citcd.. Lo
L 3 Agency Surgeon Molunand Agency at- Ghatlinai, . 1 S
O 4 AsstePolitical Agent(Upper Mohmand)al Ghallanai.  — - - L .
&h 3,. Agcucy Accouis Officer, Mohmand Agency i Ch.lii.m M. 7 )
i O, ~Avci/Pay Clerk in local olfice. ) :
o 7:97. Candidates concerned. ' L
o . . 2 A0
‘ 7 T L Auéicy Ldu»:dl%:i%/)ﬂ; c:' ,3' '
i B - lnn.md'??\;,cncya Gh.;llanui.
: Habaes Khun {1,150} .. v
Muhnuod Agency 31 Gl - :
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On the basis of letter received from Dlrectorate o_i_Educqtion {FATA) vide

No.8878-87 dated 13.12.2010, Services of the follo :
schools are hereby terminated with effect fram 31.12.2010. -

Tt A

Qﬁlng téa'chc;;}’chowkidars of community

e !
* [SNa Personat No | Name Post v . [ Remarky
I 4 354187 | HaSMAT ARA P Y C.YEAGHER
2 354188 | PALWASHA BID} P.-.C TEACHER
3 354892 | 2uHRa B gl P T C.YEACHEH
: 4 355168 | samivA GUL P 1.C TEACHER
] 355182 | snazia BEGUM _ # Y.C.TEACHER
Ti8 355196 |- SEEMA GUL P.T.C.TEACHER
7 355202 | NIGAT PARVEEN P.T.C TEACHER
b8 355220 | SANOOBAR KHAN P T.C TEACHER °
9 355330 | LIAQAT ALI P.J.C.TEACHER
10 356588 | SHENAIR SHANAZ PT.C.YEACHER |
11 356679 | SAIDA BEGUM P.T.C.TEACHER |*
12 359864 | SADAQAT BEGUM P.T.C.TEACHER
13 - 359668 | BUSHRA BEGUM P.T:.C.TEACHER
14 360122 | sHAMIM ARA P.Y C TEACHER
15 360124 | SAUHA TAJ PT.C.TEACHER ' |¥
16 360246 | sHAHZIA BEGUM P.T.CTEACHER |
17 361858 | RASHIDA BIBI P.T.C.TEACHER  |*
18 382000 | shamiM BEGUM PT.CYEACHER |:
19 362003 | SHAGUFTA BEGUM PI.CYEACHER |+
.20 362017 | RAHILA ZiA PT.SYEACHER |
21 -~ 367533 | BUSHRA BEGUM | P.T.CTEACHER
22 373973 | NEGATE BANO P.T.CTEACHER |
- 23 373996 |. WASKAT BIBI P.T.CTEACHER |°
24 393168 | MUSUMA BEGUM | PT.C.TEACHER
: 384812 | sHAHIDA BIBI . P.Y.C.TEACHER *
* 401355 { AISHAH BIBI PY.C.TEACHER
- 402521 | NAURINA *P.T.C.TEACHER .
- 402641} NASIRA PY.CTEACHER }*.
o 402652 | ZENAB - - PT.C.YEACHER | *
¥ 1435756 | SHAHIDA BIBl | PT.CTEACKER | ¥
7. 0444190° | samA o - - P.T.CYEACHER
s A 354055 ] SAJADKHAN® il P.T.C.TEACHER | % -
- W 355164 USAFIABEGUM T "~ -~ | PT.CIEACHER ] &.
-1 355208° ] NAGINABEGUS % | BT.CTEAGHER 7| ¥ I\
M HIB0123 | HKMATULLAH =4+ | proTeacHER 1|5 | \
| # T8 362020 |'MINAGULT i Wi BTG YEACHER % | % !
| BPRN 36202 1| TARIRA GULT M E P.L.CYEACHER ® [ % - :
T 377350 | iimt] kAL SOOT Rt e PYOTEACHER B Wekn -4 - %
|} MACEME 381793 ! P.T.C TEAGHER ™| dbwtts
| 354798 ) Bt | P Y e TEACHER ' i
ST | pY.CTEACHER M) e KIS
PR 551823 (4317 Ul a e B pyc. CHERB| 8 v oy
3 &ﬁ&wa 718 “ 3’5;&9'19' XEIBEY | P VO TEACKERN | S B
4 mﬁﬂ '6488'03",' BOULTAN HAH PWEERERT] por 6o {
: :f?_ BABOT-| RUBBAN i1 3 ’ .
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A i 2 350993 [ear woawwwnty prguacnn ¥ 7
¢t 381834 | t1ach AL cTEIpRr o
R 354 LIAGAT A1 XIAN m"“——— 1
!' 030 | QAR I xIUN ] Iy 22t fopepnn e 4
ot 315403? ATLAM KHAN Pﬁaﬁfﬂ_‘l :

P 34038 ] 15 LW

ff, : YIS Py Preeica I

"”..‘," 354840 | ASOHAR KIAN PIGIEAGHER 4 B

'. 8 354941 | WaZH G PTCIRACHR. |-

Ll I64942 | sanL 51 PYCIEACHER |

i pP1C d 3

[ :::::: SHAKH JEHAN j mc;:fm:

eyl 151545 |on ont o P ICTEACTER

LA 5550 DILAWAR KHAN 7§ CTEACHER

AU KHAN a
‘o 354951 cum:l.‘ SAD PYCIEACHER
354952 | maz v "JCIEAM_ R s
i 354953 sw;:;, :-%n ' .
354956 | $A0 ULLAH TCTEACHER
i 354959 | Fava2 s PICTEACKER |
. 354852 | oatwo00 SHAH PIC TEACKER i
“a ’ 354966 | ASIF KHAN P.TCTEACHER
l,;’." 3354969 SINAT BADSHAN ::zlgz:.’.‘
i e 3::970 BADSHAH HUSSAIN mncus:
W bt = 971 SAMANDAR KHAN PTC-‘IEA -
1. 354972 | AL rASSAN CHER
N AR 52575 T o as P.T.CTEACHER
i ]" 354975 ;USSAIH‘mn P.T CIEACHER
. —= PYCTEA

f o4 354978 | worwaiAD NADAR - CHER | . A

n o 354978 | Mi0.AD KHAN Y CTEACHER | ]
e 354980 | MURAD AL P.T.CTEACHER 1
‘ . .v. 354981 ‘SHAMD NASEEN PT.C TEACHER

) 354985 { cuL 2AR PICTEACKER |~

. ' 354887 { SAYAR KHAN P.T.C.TEACHER - o
rages 354989 | MORAAMAD SHAFG PICTEACHER |
wa k. 354990 | HADKA BEGUM P.T.CTEACHER
A f' . 355127 | NAVEEDA P.Y.C.TEACHER
HASI RS 355133 EEDA SR PICIEACHER |-
o] | T T bt I
) ] 35514; MUNTAHA §i59 9&2;1522: i
I‘f I 355175 xu 2.7 CIEACHER T
i ST T o e PTCToAGHER |7
e e 3 ——— P1.CTEM s
# ‘ 55178 | wasgeon s CTEACHER |55
4 355180 § FATA Bis) PICEACHER |
b 3551 ' PTCTEACHER 1
! e rrommoes 7
¥ s 35557 | a Ty e
iLEN A TCTEACHER [
wiid 355150 RADHAT 8EGUM vy HER_J3!
’i’ i " ) 35:190 NIGAT SEEMA . J.CYEACRER | - g
gt o 191 | & ATCYEACHER Fi -
PO UXHSANA G i X
? { K 3554931 SHAMm GUL PY.C TEACHER.

PR 355195- L YLIFAT 8 P.T.CYEACHER. |4 -
e "3 TBEGUM S, N
B 55196} RUKKs PT.CYEACHER . |

N N HANDA 2LAFI JEACHER |

| . 355190 roz woRm PY.CTBACHER b

. 3322235 NIZAKAT BEGUM ::c.TE»\q'nen e o
L TA MO i T.CYEACHER i
- 3565284 .WOHJ:“ v‘r.cmcug:
3553131 keuyact .
3653741 NIAZ MOHALEWD o1 8 TCYEACHER
355:3‘75 MURAD ALI PYCTEACHER & -
3204 wi ; o .
385327 HUZAR Krat L PICTEAGHER Jor- -~ *
HAZRAT SHAX RYCYEACHER . [ ¢ >
355328 1 Gluag xuaw PP et .
8 KMAN T.CYEACHER [0 = - - ‘
. Wuw CYEACHER |¥F-~ 7
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el 3B | e yave — prrolacher [
b 30020 apaawan  feYCdiachen § o
LA L JGOZ43 | RHAIILIA IHLAN PICIEALILN .
5 360247 {palonoaufom_ [ piEragEn [
146 1 T 360334 | pasn maceu pretuatnge L .
137 361149 | parvAR nAN 2.1 C JEACIKS .
Wel o 481350 | waris kian PIC T ACHER - _
13177 368393 | prnaniiaz P IC1IACHER
1aa 376038 { MUATTAR RHAN P 1.C TEACHEE "
141 381797 | L FAT BEGUU P T.C.TSACHET -
142 01800 | MOHAMMAD \DRESS P TCYEACHRE: )
V43 385575 | snazam'y P.TCYEACHEF -
144 386036 | TOSEEN BAND ipycyzacker | |
" 145 387811 | zarunt sian P.Y.C TEACHEK i
535 389128 { NAZ MOHAMIAD P.Y C.1EACHEF.
147 301834 | TAH:RA P Y C.YEACHER —_
148 298499 | NreLam o131 7. C TEACIER. !
149 402630 { 0! 5HAD BEGUM P TC.TEASHER i
150 354184 | g NASHEEN P 1.C TEACNER !
141 354758 | AZMAT GUL PY.CTEACHER
| 152 354759 | taz ALt P.1.CTEACHER —
153 354803 | AODUL MALIK PY.OTEACHER
1%4 354845 | BAKHTAR GYL PTS NER 71
188 364848 | EALELHM SARDAR PTG TEACHER ;
| 156 354017 | wyas uman PTEYEACHER. | }
187 354818 | MOHAMMAR 15HAD P.1C YEACHER 1
168 354928 | Sy TAN MOHAMMAD PTG IEACHEY ]
158 394930 | KHANADAN KHAN P.Y G TEACHE §
160 54038 | A Biag PT.CYEACHER _
161! 354944 | MOHAMMAD IRSHAD P YC.TEACHT
jez [ 754046 | puisng P LD JEAGHER -
f 183 354047 | HAYAT MOHAIIAAD KitAN P T.C.1EACHER
164 3549601 AKUAR KIAN 1.TC TEACHER
186 354861 | TAJ MOHAMMAD PTG IEACIFR R
166 354067 | MOHAMAAU MASKER Y i:g_ag;ﬁ(
167 | 354084 | DARWEWSH KHAN P LG TEAGHEH 1
164 334665 | gu na BYGIBASHER |
1689 364987 AMR KHAN P.Y C YEACHER
170 354669 1 AHMAD KHAN P.ICIEACHR
OIS ] 1 LAMMAD I9TAR BIGIEACIER _
312 354974 ;. gus TAN poRAD PTG TEAGHER
173 364977 | SAD MAMO BHAE __ © | pye YEACHR
174 354982 | ¢, YAN SAP|. S YEAGHER
76 3 4241, DAYAN 5aF) .35 YEACHER
T 24003 | JANAT QUL gHaN M T3 SEACHER
354084 F MRAN AN { P Yo TEACHER
R SR
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T BEFORE PESHAWAR HIGH COURT PESHAWAR

L T
/Gé}/ ‘ - . /".l [ .%. :I r'::' -.\
W.P.No__ . S B O T N
1. Nazir Gul S/O Nawab Khan R/OQ:village Lakary uppar 2 nd i Mhhmand )
Agency. ’ i /
f
2. Tahir Ali S/O Gula Khan R/O Tangl District charsadda. N - .
3.. Muhammad Israr S/0. Mir Zada Khan R/O Ghazi Kor P.O Gha}agg Te fim

Zai Mohmand agency.
4. Muhammad Khan S/O Muhammad Wali RIO Yousaf Khel Tehsel U_bpar Mphmand

o Mohmand Agency. .

5. Muhammad Hozoor Badshah SIO Hazrat Badshah R/O Gari Sher dad Warsak , ’

Road Peshawar. - ,,,

6. Sehat Badshah S/0 Ameer Khusro R/O Shaghaiy Bala Tehsel & D1strtct Pesha\,ar
7. Jamal Shah S/O Habib Khan R/G. Ghazi Beg Uppar Muhmand Mohmand Agency.

8. - Syed: Ahmad Shah S/O- Muhammad Afzal RO Ghaianat Hahm /.al’ Mohmand

" -Agency. . , PR
9. ‘Mazuliah S/O Najeem Khan R/O Ghatanai lvluhmanci Agmcv — S
10 rayyaz ‘Khan S/O Badam Khan R/Q zarif Kor Yaka Ghund'Mohma'\d Agency

AR Hussam»Shah SI0 -Sayed Mastan Shah R/O tian gan Hahm Z’u Tehsel Uppar
Mﬂhmand Mohmand agency. : : V

.

“12.Hazrat Wali S/O Sher Wali Shahga| KhyberAgency T :', . .

13.Gulab Khan S/O Sher Wali Khan R/O Yakka Toot Peshawar Cuy

14.Asghar Khan S/O Feroz Khan R/O Akram Abad Sarki Gate Peshawar C:ty

1A.Samandar Khan S/0 Khatam Jan_ R/O Beroon Yakka Yoot Peshawar

16..Zinat Khan S/O Zar Bat-Khan R/O Shar Khel Koki Khel Sarkai Jlarnrud Khyber
Agency . ) ' s

17 :Muhammad Hyas S/O Noor M'uhammad Koki Khe! Jamrud khybe;r Agehb}).‘.

18. Abdul Jalil S/O Lal Zarin R/O Kokn Khe! Karon Khel Jamrud Khybar:Agéné:y.

" {9.Tikka Khan S/O Gul Baz RIO Koki Khel Ghondi Khyber Agency. 3

20. Murad Ali 810 Ali Rehman Mosa Khel uppar Mohmand, Mohmand Agen.:y

27.Taj Muhammad S/O Haiji lal Marjan R/O Yaka Toot Zargar Abad Peshm var .

Tee Nasrullah S/O Zerat Gul R/O hohilah Khan Mast Colony Peshawan ' s Eﬂ
23.Bakhtiar Gul S/O Muhammadi Gul R/O Zargar Abad Prsingy o C:ty Peseg Far & .4 E
24.Sanobar Khan S/O Sarkari Khan P.O Hoti District Ma:¢un. I’; IR "M
25.W_al| Khan S/O Jan Abad I_R/O Mohallah She'\m'—\nlh | Shy 'I"irlﬁ Landl Kot \t P'.\n o

_ Agency. . . : {'“ SO T

26.Mukamil Shah S/O Hazrat: Muharnmad .RIO Yaka (_‘hm.d (;h xlm e BAga i !

it PHAGIGY.

27.Hikmat uIl"h S/O Ahdur Rahim Puf" Lﬂ!f ary Uopad I h:.:_a*.c.‘.g f.-\(ﬁ'}l)‘lf-ﬂ"v..-:"u‘.‘:!h".',‘

- . T e
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’8 Dllawar Khan 5/0 Haklm Khan FVO Ghalanl Uppar Mohmand Mohma
49 Fazal Amin S/0 Fida Muhammad ' H/O Koki Khet Jamrud Khyber Aga
30. Attah Ullah S/0 ROZI Khan R/O Mola Ghori Khyber Agency
31.Akhtar Munir S/0 .Janas Khan.R/O ka: Khet Jamrod Khyber Agency
"32. Khyai Zada S/O Aslam Khan R/O Yar Gu! Khel Bara Khyber Agency. - .

33.Mst.Samina Anwar D/O . Anwar, Khan HNo160 Street
majechbad District Mardan.

34.Mst.Hashmat Ara W/O Qabel Shah' R/O Sawal Dher Dustnct Mardan

nd Agency
ncy

No 3 Muhauah'

35.'Mst. Shah Niar Shehnaz W/O Shkir Ullah RIO Shah thi Kor Hahm Yaik Muhammad .

‘Agency

!.

36. Niaz Muhammad S/O Noor Muhammad R/O Hajl Takht Bal Dastnct Mardan

37.Muatter."S/O Sher Rahman R/O Post office ann Mandi Tehsil Haleem 2a4 Dlstnct
Mohmand Agency

38. Navid Ullah S/0 Muhammad Ullah Khan R/O Sher Khan Malak Abad P O Jamrod
<hyber Agency

v 53:1_»// /L /'
Prlaiy Cfal “( 0 /[/[(5 - "
2 ‘?" /C/u(ls/c.. Q ar ‘5 7//5“’7' cLle /

3 &_} (PETITIONERS) _
' 1/0,/( “t (z/,sz(' Fliaione enel 7“ ey RS L
. ' ,(,{;- ;L ' . ‘, -/:-/‘
.:/,(;a v ' //‘. ’ch /‘)l‘/vt) '//’,/"/ERSUS ; ),(1, e - /(,10--‘ '\. & .,.‘1. ()"‘l/ - .
Lo ./,)cug < :S—(at' ‘/‘H . %/L” A vee? Q}"/-( WO ’

/"’//r.: Ip/‘d./' l" "‘ 2

' /
1. \ The Addmonal Chief Secretary FATA Secretanal Peshawar b

, 2. fDlrector Education FATA Peshawar B . /
ngency Education Officer Mohmand Agency- o
l},g\Agency Educathn Officer Khyber Agency R
L ‘K, ‘Polmcal Agent Mohmand Agency R
' Ll 3 e folltacal Agency Khyber Agency . IR Do
' }\' . . / . (RESPONDENTS)

.
7.

.

| Wit _Petition Under Aricle 199 of }

Constltunon _of Islamic Flepubhc of

R t

EX R

Pakrstan 1973 'As Arnended Upto Date - o AT%’?E& -

Poshaand FHigh Ceurd

_— I R
Resnectfully Sheweth : . IR

Brist facts of the. case glvmg rise to the instant writ petltlon are as under;

O34 ‘That Pomloners TS are  loyal cmzens of Pakustan and berong to tribal area

:R-."iaWT hat Pentloners had been appomted as- the Project Posts (Communlty bace

AUG 2
- School BPS ~07} in FATA (Mohmand ancl Khyber Agency) e
. WUy _ S .
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Judgment.

BEFORE PESHAWAR HIGH COURT,
PESHAWAR. =

Judicial Departinent.

Writ Petition 2498-P of 2012. :

Nazir Gul & another....c.vcovevvorvuviinnreresioerereesnssssenns Petitioners.

Vs )

' Additional Chief Secretary FATA and others............ Respondents.

Date of hearing........... o155 June, 20160, 0.

N~

Respondent(s) by Mr. Lateef Khan standing counsel &

Eal r'\f"'\

. Petitfoner(s) by M.s [jaz Anwar & Muhammad Asif, advocates. |

WAQAR AHMAD SETH, J:- This - single

* judgment shall also disposed of connected writ petition beéring .

. No. 2515-P of 2013, as common question of law and facts"are

-2, The gencsis of thé casc is that, petitioners were appointed

involved therein. ‘ - o !

Nazir Gul & athers, hereinafter called the petitioners; ,'
have knocked. the door of this Court, under Article 199 ofthe .* - ,
Constitution of Islamic Republic of Pakistan, 1 973, fo; issuance

of an appropriate writ. directing the respondents to re-instant - :
‘ . o Af)ﬁS?Ee

and regularize their services alongwith outstanding salaries. . %z ER
- ':. . .- . P\‘.Sg‘w' s ,hl_:~ PR

PT AN 4

as Primary School Teacher (°S1) 38-07 on contract basis for

-
N

"t S e e n e ——— e PO
o e ——— t——— g ———

- -
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o RS ; S r;!n«,!*
project penod in the Commumty base Schools after the ..

recommendatiou of Selection Coﬁmﬁttee and norr;inatio.n" of
concerned political agent at Mohmand & Khyber Agenc_iés in
* the years 2003, 2004.,..2‘006 & 2007 respectively. That initially -

petitioners were -appointed on project post, and “after initial' .
appointment on contract basis théir contract were renewed. till S

the p;omulgation of -('N-W.F.P) now Khyber Pakhtunk]iwa,

.' Vo Y.

Civil Serv'mts (Amendment) Act, 2005 (NWFP Act No. IX of’,

' 7005) and (N-W F. P) ow K.hyber Pakhtunl\hwa, Employeesﬁ'».{' :
o (Regulanzatlon of Servu:cs) ‘Act, 2009 (NWFP Act. No XVI of :;'~ :

o

-"009) whereby all Lontmcunl & adhoc employees lmve been )
7 .

S a

regulanzed by operauon of law, but desplte it, respondents v;de i

,.. .

i impugned -notiﬁcatiqn? dated 13, ]‘J 2010 terminated- 'their' g

“services with efleet ftom-31.12.2010, [ence, having no. other >

.adequate & clficacious remedy petitioners have approached this. .~ -

Court through the inslant writ petition:

3.  Comments were .called [rom. respondents which _they -
furnished accordingly, denied the assertion off petitioners-and |
" .stated ‘that they were_appointed as. PTC project teachers in’

'cc;mmunity'based prpje[it’schools i'n FATA, and all cdmmuiiitjjf: .

school teachers ivere termmated on 3. 12 2010 by the




.~ Page |3

Competent Authority through letter No. 8878-87 dated --

- .

agency, a scrutiny committce was constituted by the compétcnt

authority to carry out meaningful scrutiny verification of -

¥

community schools ail over the FATA. The scrutiny cdmmittec

ordered as closed and services of teachers of those schools were

.stand dispensed with. All petitioners in Khyber and Mdhrﬁm}d

agencies were project employees and their services stand
dispéHSed with on 31.12.2010, after expiry of project period. -
and closure. of community schools. It is pertinent to m.éhtion '

here that only those conununity schools were ordered to b{;- re-

opered which were functional and in the arca where schaoling

were required and possible after scrutiny verification of scrutiny

committee. A notification has been issued by FATA Sccrefariat’

.

wherein the Governor Khyber Paihtunkhwa being competent” '

authority has .‘approv,e/'d' the re-appointment of _gommi;nity

St

available posts of PST.'

.

13.12.2010. Further ,gatcd‘ that it all FATA level in"each

- has identificd [unctional'and non lunctional i.c ghost schools in -

_FATA. The teachers of non functional / ghost schools were

- school teachers, who qualify to be passed against regular' :

PO




- the available record. - -

- XL -
AN

— =

4.. We have heard learned counsel for' the pctitioner'-:and.

-

learned AAQ appeariﬁg on behalf of respondents and perused

5. Record is suggestive ‘that petitioners were appointed in -

the prescribed manner after observing all codal formalities,"

such as test and interview, Irecornme’ndations‘ of " the

S L. .

‘Departme.ntal Selection. .(-hlmunittegand' appointmegi'; order By .

~ . . . N ol (\n"l .

" - the competent authority. Admittedly the appointment orders

placed on record reflects that petitioners were appointed on

appointment letters are for the years ranging from 2001 to 2009.,

It is also an admitted fact that since there initial appointment:

their contracts were renewed. from time to time and till .the

|

. promulgation “of .Khyber Pakhtunkhwa  Civil ) Servants

(Amendment) Act, 2005 (Act No. IX of 2005) and similar -

"

legislation made by Khyber Pakhtunkhwa, émployces

(Regularization of Services) Act 2009 (KPK Act No. XVI of ..’

2009) vide which' the S,eﬂfices of all adhoc and contracﬁxal

employees were regularized by the Provincial Legislature, the

petitioners . were in service. The petitioners scrvices were -

v . : i

- - o1 . N . . * . .
terminated alfegedly due to closure of all community-schools in

“contract basis for the project period in the schools. These -

- Page:}4a
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FATA with effect from 3 1.12.2010 and the reasons given in the
said closure order is ghost schools in FATA and the scrutiny
committee, so constituted has identified functional and non

functional community schools.

6. One thing is admitted and clear from record that before
termination no notice was given to the petitioners and all other.
employees whose services were terminated. Nothing is on

record to show that the scrutiny committee check which record
s :

and from where they declared functional and non functional
schools and as to whether any student, may be just one student, .

was studying in that school are not, at that time. One thing is
. ) 0. :

more clear than crystal that once a school has been éstablished

that can never be a project nor it can be closed down, if cven'a

single student is studying over there,

7. There is nothing on record showing that after the so

" called revival of 67 community schools wherein 68 male and 66

female community teachers were adjusted vide order No. 6048--
619 dated Ghallani 9" Decemver, 2011, whether all the
terminated employees were given notices for interview before

the said scrutiny committee or not. In the case of Fiagat
S y commi or not. In ot biagat

N
. !

N

&r .
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- Hussain and others Vs Federation of Pakistan, reported in -
B N N X T

PLD, 2012 SC-224, (a).(b) () & ( d) it has been held as under:- -

.

R -
(.) * I3

) -—Art 25-A-—Rzght to cdumtlon—l‘.‘ducut:on

phys an lmpurtaut role in the succcssful hfe ;, o

.of *m mdmdu':l—(,cncrally, eduentlon :s.
'umsulcrul to be the foundation of soclcty
which’ brmgs ecconomic  wealth, soeml
prospcrlty, political stability and mmntammg .
lu..clth population—~Further progress .ol'
socicty IS stoppcd in case of deficit of
cdumtcd people---Educated people enjoy
ruput among  their colleapues and’ _c.m

effeptch_iy contribute to the dcvclopmcni of. "

. their countrjf‘nnd society by inventing new’ 7 -

: dcvice.s and-discoveries-—Islam is a scientific
rchg:on emphasizing on the need of sc;entlfc :" f: '
mqunr)«-Need purpose and kinds of.
education nqd as under the nmndate; of ,
Quran and Ahadith elucidated.

~ b) ‘--Arts._270AA(8), 9), 25-a, 7, 37(:1) &n na
. 184(3)--Consntutmnal pctmon—-RJght to
education—--Duty of Smte-—Deﬁmtlon-—-vay'f )
virtue  of : Art. " 270AA@)9) of _the i~
Constitﬁtioﬁ'as substitutéd by Constimti'il)“qal
(Etghtccuth ‘Amendment)  Act, ZOIQ . the
current Legislative list was - omitted";». in 7.7
" pursuance whereof projecis being run by'tﬁe
'federal G2yernment .in the Provinceé, “
including ' ‘Busic . Education Commumty
Schools were decided to be wound up wlulc L
_nssmlmg the proposwl of such winding p.

prayer of the petitioners (fathers of students

proposed action vn the part of authorities of - .’
closing down “Est'\bllshmcnt and Oneratlon .

of Basic .L‘d_ututlon‘commumty Schools bg f— :

Y

" and employees of the projects) was that the .50

'

— et e e e

pr

i

e -

B

g -

e

Pr— A ——nte
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declared to- be withouit lawful authority and -

of no legal effect and be also declared to bein ‘
ViolﬁtiomofAi‘t. 25-A of the Constitution and - > -
the: proposed act of winding up of the
'Natwml Commlsswn of Human Resources .
may be held 'to be eatirely unconstitutional '
and of 'no'l'egal effect so as to.allow basic
human rights to be citizens of Palistan,
_under Art. .7 of the Constitutional and that. -,

the State including the Federal and the .

provincial Government therefore, under Ar.

25-A of the Constitution and parliament in "

view of the deﬁnmou of the State had 1{0t

absolved. - the Federal Government from

conferring the Fundamental rights upon the

-children -—State in terms of Art. 37(a) of the

. Constitution, shall form such policies on the

basis of: \\Iuch state shali plmmm., with

interest “of baclward classes or areas---kHeld,
> .

under Art29 read with Art. 25-A of the %

. v
Constitution tlu. l"und.:mc.ntll Rights were

.requidred to be enforced by the Stnté«:
-Especially | in view of Art. 25-A of the‘;v'.'

Constltulwn, it had been made mandatory
upon the State to provide the education lo

the children of the age of 5 to 16 years.

---Prenmhlc—-Nataou.zl Commnssmn .for
Human Du’clopmcnt Ordmnnce XXIX” of
2002), prenmble-—-Consntunon of Pulustnn
Arts. 270AA, . 25-A, 29 7 & 184(3)--

Constitutional peutwns---Rwhts - to

education—Principles of policy--Winding

up of Basic'Educatioh Community Schools -

~special cnrc, the cduc.ltlonnl and cconomuc K

established - under ‘National Educa{ion &

Foundatioujb; Ordinance, 2001 and _the n ..

Commission under Human Developmeat

Ordinance, 2002 and- the Comumission— ..

«
v

[y
H

-

s e pma 4 e e e i i T
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an'idity—-—Nati(m:ll 'quc:llinn Foundzltibn

Ordinance, "002 and national Commlssmn o

for Human Dcw.lopmcnt Ordln.mcc, 2002

having been promulgaied much prior to_ the ~

. introduction .of Constitution- (Eighteenth_

Amendmcent) Act, 2010, whcrcby Art. 270AA

was substituted in the Constitution _in

pursuance 4whercof the Concur‘ent -

+ legislutive list containing ¢ntrics rclating to

education were abolished were protectéd-—

individunl,-thevrefore,.the Directive Principles

of States policy bein'g subsidiary to _the
Fund:lment'll Rights guaranteed under’ the )
: Constltutlou wcre .required to be proteeted

_under the lmv,-wluch were holdm" the fi eld-

-In, prescnce of said fwo laws, -and for. the

AEduca‘ti-on was Fundamentals Rights of an *

reasons tl;at thc Basic Education Commumty“ 1“ v

-Schools were funcnonmg under the control.

of Government agencies and by the \IGOS "

P

7.
desplte repealmg of Concurrent leglsl,_tlw.

. list, | the Qoycrnmcut of Pakistan :md

Technical Training Division, which had been

authorized to deal with all the matters reliant

' to NCHD. and NEF--Provnsnon whu:h had ’

brought protcctlou to both the Ordmance,
could only be rcpmlcd by the rcpcalmg

statute.and mcrely by issuing any letter or

the ordcr as in the pruscnt case to close down;

" the pro;ect of establnshment and operation of " -

basic cduc'mon commumty schools was

gontrary to laws. -

---Preamble-—-National, Commission - for

-Human Development -Ordinance (XXIX of

2002), Premnb!e—-Copstﬁuﬁon of Pakistan,
Arts. 270A4,. 25-A, 29, 7, 70 read with

Federal Legislative list ‘part-1, entry 16 &
184(3)~-Constitutional petitions-—Right " to

1

wemles e

Y et e e+ A ————— = - -
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education—Principles of Policy-—Winding
up. of Basie Education Commuanity Schools":

established . under - National Education.’

Page |9

foundation, Ordinance, 2002 and - the -

Commission under Human  Develghment -,

Ordinance, 2002--Qucstion " for

consideration. was whether or not al}cr -

abolishing the concurrent iegisiative List, the

Federation  was  empowered to  muke -

legislation relating to the mattes directly, :

indirectly -or ancillary to the subject to
cducational particularly by introducing

informal cducation, as presently was being

imparted through Basic  Education .

Community Schoels in  the country

cstablished * under National Education

Foundation Ordinztntcé, 2002 aad National

Commission for Human.- Development

Ordinance, 2002—-Under Article 70 yead

with Entry 16 of part-1 of the Federal °

Legistative List of the Constituiion and the

Constitutional Amendments, both the’

Ordinances were fully protected and shall

remain . operative  unless  repealed . in )

. j

accordance with the Constitution and so long "~ °

both the Ordinances were holding the field, gj?';n "

the Basic Education Community Schools

baclovard classcs or the areas shall continue -

" to function—Proposed action on the part’of i
7. .

authorities of closing down estublislient

and  Operation of Basic Education
Community Schools was_ without lawful ‘
authority aﬁq of no légnl cffect and was in

violation of f}rticle 25-A of the Constitution-- )

-Proposed act of. winding up of the

providing informal education to _the .S

-
-

. h7/7"""’ STER
. . M N 'R
Pes‘e%;'ﬁ. igh Court

27 JUNMS

Commission was unconstitutional apd of n -

legal effect and the Commission was allowed -

————
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to continue lo per form the posmve duty of
providing b.isw human rq,hts to the cltucn.s

of P'alustan--order nccordmgly

8. This Coun in its _;udgment dehvered in wyit petmon No

,:: Page:)10

’ 3 157 of 7009 decldcd on 15.9. 2011 has held that regulanzatmn e

Act No. IX of 2005 and Act No X'VI of 2009 are apphcable to

the FATA employees The said Judgment was upheld by the

“which under no law can be closed down and be termed. asa..

" into account that by that time students were there or not,

apex Court as well and in view ‘of the said judgfncnt allf"the

petitioners are regular. employees of the communit)] schools :

project, if a single student.was studying there. There is nothing . ".- )

on record showing that the scrutiny committee who declared .

o
.

functional and non functional community schools had taken:.
- . EREINS

o
KN

.
L T

". 9. “The Govemor, Khyber Pakhtunkhwa, . issued” - a

©_. notification No. SO (E)/SSD/CSTR/99-108 dated 11.5.2012, -

which reads as under:-

s

The Goverrior Khyber Pakhtunkhwa, 'in | his -

capacity as the Competent Authority has been p[cnﬁeil to
. »

approve the |c.appomumnt o Community 'School

"Teachers who' quahty to be posted against the regular

" posts of PST, (BS-7) in phased manner at the respcc{xvc

“Agencics & FRs, purely on merit basis in accordnnce {virh;
the existing recruitment criteria but in relaxation of upper_

1ge limit with lmmcdnte cffect as specified befow;

N
-

oA
R

vida

© e =ty + —pe .
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10. Record suggests that_cven ihis notilication was not™
- : - : :

-," Co ~.Pagelu
i The- avmlable regular vacant PST (BS-7)

" posts in ,}he Primary / Middle Schools in
FATA will be filled up from amongst the;

" community school teachers and no’ fresh:-
candidate consudere(i for recruitment till all-.
the eligible community Schools Teachers are"
absorbed’ .against -regular posts in - the:r L
‘respective Agcnc:cleRs . o

il The non- local cligible. Community School;;

‘Teachers  shall be considered for re-. .. °

appointment against the regular vacant posts: .

_of PST-(BS-7) after adjustment of lucal
qualified teachers.

.. The services of the un-qualified teachcrs '
* shall be dispensed with, K

iv.  The Community Schools whose teachers are \

.lppomtcd and shifted to other schools

; “against rcgular posts, would be closed-down.
- ¥vo The réspective Community Schools student.s ;.
v wuuld be shifted to. nearby regular schoolsh

and no further recruitment of Commumty o

.,

* Schaol tu](.hcr will be made.

. 2%
-

,implemented: There arepl_'g:,t"hom of judgments of”the apex. -

',
M

Court conﬁ:rmng that no employee could be termmated wnthout =
. ot

' : . . . " . 7.
issuing proper show cause.zand regu{ar inquiry. ‘Reliance is .

placed on 1997 SCMR-1552 (b) which reads as under:- 0 o ﬁ;t " )
. ~~Termination - of s--ervi;;e—-Misconduct-- :
* Civil Sery:mt’s‘ sprvicds were on temporar); ‘
' basis liable to be. terminated on 30 days’ |
notice or pay in lieu thereof on cither side--; .
Service of civil servant we‘fe.to be governed |
by statute and .Rﬁles/lnstruction/Regulations G
framed tltcreur{glér—-lf a person is ewployed
. on contract basis and terms of employment,;
" provide ‘the manaer of termination of his: '
/ ~ services the sa’mg‘crin be terminated in terms’

thercof—-Where, however,a persen is to be 'y .-

-

-t

P}




-

[

//'
7]

. condemuced ,i’ornﬁféconduct, in that éycnt;
‘ even if he..‘is" a temporary employee or, 2

person- employed on contract basis. or -
probnﬁoner:; ‘he s 'entitled to a:. fair”""‘
’ opportumty’ fo clear his position wh:ch‘

means.that there should be a regul:lr enqulry B

in terms’of Efficiency’and discipline quets

before condemning him for the allegedn .nn

misconduct.

‘ Likewise in the case of Director Ge‘neral Paidstau

Rangers Sll‘ldh and another Vs Abdul Rashid, regorted in 7000, :‘ .

SCMR-643 it has been held that:-

1.,

212(3)---Termination of service-—-Service of

“---8.4---Constitution of Pakistan (1973), Art. ‘

civil-servant. ‘was terminated without issuing o

-+ him any: sl:ow causc notice and assigning any

reasons for such termmanon—-Clv:l servant

whose " semces were bemg governed by

Service Rules lmd completcd probjmon

period of foux, yeal’s-—-Sen’ice Tribunal in the -

circumstances, had® rightly found that

termination. of service of civil servamt -

without issuing him any show cause notice

-and without liolding inquiry against him, was

nllegal 'md’,thus had rightly directed re-

mst.ntcment of civil . servant trcat_mg

. intervening period from date of termination

to his ve-instutement as extraordinary leave

without pay. .

N - ~

t'/")

. there are allegations against the petitioners thar they did

B BR RPN IR

1 I HE)

In the instant case, as per the closure order, it reflects that °

not - .
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h schools and as such when there is an allegation, the ';_law

TiF

A

7. . et
=T

1

perform their duties. as the community schools ‘were ghost -

. i
N * -

1

demands show cause notice which is lacking in the instant case, -

admittedly. On the other.hand when 67 community schools
were made functional whether any notices were issued to the
locals, previous employees as per notification dated 11.5,2012

of the worthy Govemor KPK. Sinclc, all the petitioners are the

locals therefore, they have been discriminated. I ¢
1

12, Tn view of above, this- writ petition is allowed and:

respondents are directed to adjust the petitioners i_n_‘jﬂw

community schools by revival of the non functional schoolsﬂby

making the circumstances, so that the Education flourishes in *

1

the tribal area. The exercise be done within one month after.

5 . . - 0
‘recéipt of the judgment. Since petitioners: have not worked ‘

against the posts, therefore, they are not entitled to the' wages
for intervening period and their said period be treated as leave

without pay.

15" June. 2016 .

. -Page |.13
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OFFICE OF THE AGENCY EDUCATION OFFICER
) MOHMAND AGENCY AT GHALLANAL

P NG 0924280180 FAX 0924290180 . -

RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS

Consequent upon recommendation of Scrutiny commiliee constituled in compliance of
Directorate - of Education FATA leller. o (6854-15 dated 27.3. 2107 for. conc‘ihara!
. lmp!ememanon of Peshawar high Court order dated 15-6- 2016 in COC No 330 P12016"in wip

e No 2498/2012 subiect to final de-..lsnon in CPLLA-No 450 p/2016 faled by depanmenl in.supreme’

L cougt of Pakusl.m The following Ex- commumly schools teacher of non runcuonat community - ©
schools are hereby re-appointed with immediate effect n schools mentuoned against ther
names on projecl. basis subject 1o (e ierms ana condinons mentionec therein.

SNo |Name = T 7 "|FathersName . Place of posting. where re- b
e s e e s e . . .aPPOIMBd : . '
: H - 1
1 Nazir Gul { Nawab khan Cs Mamazat Mir Alam :
S N [ U UM et e o}
2 - Tahur Al Gula khan : -do- :
. . e .
I -t . R e | - B N
£ 3  Munammad Istar T Aiir Zad khan zs Ghafef Bedmanas ) -
N ) “ .’ [ - - ‘. .
4 i Muhamma(: Khan " Mohammad Walk - - ~do- SR .
5 Muhammad Hizoor .oy 0 TV 'cs'Sana kiel Shandara |
¢ 7 Hazral Bad shah R, 2 .
i Badsh_ah I B - .
Jr——i . am s e ce e e e
B Sehat Bad shah Chunie Kiusin o« ‘do-
- . . .
77 Jamal snah : 1D ehion oS S',nahje‘Bedmana‘i ’ .
- . : T ;
e ... R v N . - dm ame v s i
8 ! Syed Almad shah - Muhanmad Alzal -do- .
I ot . . H
: g _"!'n\}iaazunah " T Nageem khan { CS Khalim Jan Jarobe Darra !
| . _! iRl sh it
WNIRUURUURIR (U PR - : * - . R o mmacm b s m e s —
10§ Fayaz khan [3adam khan - . ~do-
: - - b4 .
11 ! Hussair shan © 7T syed Maslar shan s Malecna Koda.\'ﬁel ] N
: 12" | Samandar khan " Khatam Jan ~do; '
' SN ST e e ’
13| Murad Al . ! Alf Rahmarn €5 Jarobi Darra Aodulizh
| 14 ' BakhharGul T Mohanimad Gut - ) 7 do- :
: SN ET Sanobar khan T T 7T sarkarikhan . ‘¢S Gaono sheikh Bao .
16 i Mukamishah ! Hazcal Mohummad ‘cs ‘Anargai Payan- - II .
i 7T hikmattan © . Abdur Rahin (ga’_/) ‘,j.S Golono sherkh-ga'g---f.. 5
l __L._ R | A/f\ ¢ e e e

T eiaa

i Wy ' o . P T et
Gt . . ) . .. i
\
f
+ ] . .
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TERMS ZCONDITIONS

1. The re-appointment order shall he : Mmage purely orn project basis for project period

2. The appointment order will be subject to further verification of their educauorul

- and professional testimonials from concerned board/instilutions.

' 3. Therr salaries will be paid after approval of reviséd PCl'or under the approvco
scheme by competent forum lilled Re- -opening of non functional community

1 schools in Mohmand agency. -

— 4. In case the decision in above tiicd CPLA turned oul to bg olherwuse their

regulanzalion will be subject to Not:fu: ation daled 11-5-2012,

¢ 4 5. Allested copics of Charg: report & Iusumonials shall be submlt(ed to lhe quan..r
3 . concerned in prescribed perugd of lwne in triplicate
4
’ ; : _ ' S (Khaista Rahman) .
. o " Agency Edycation Officer..g
) ~ X 7 B . Mohmand Agency,
v Endst:No 8@ 0%/5 _. /Estab:IRe- dppl $m ruvur; dali:d Ghallanai 322/04/2017
J Copy to.- X
~ 1. Director Education FATA Secretariat Peshawar
b 2. Politital Agent Mohmand Agency. : - ) 3
. 3. PS o secretary SSD FATA Sec:el‘mat S Tl :
i 4. AAEO (Dev) local office. : '
’ 5. AAEO Female local office o
H 8. Accountant local office. . o 1
7. Teachers concerned. o o LT

" Note: Unattested photocopies of relevant documents are not acceptable.

- ————

~ N N
7118 'Dzlwar khan ! Hakim khan * CS Anargai Payan. SRy
EEN j Hashmat Ara ™" Qabil shan - ' FCS Zanawar Ching” e v
(20 "'!Nmz Muhanimad :Noor Mohirumad 'CSCYa’Fi—(H‘é"Im'aH;;__
21 gMuauar . " Sher Rahman o :-'-EB—- } |
232 i Khaista Zar T ihsanUliah i ":'C§“Siraj Ko} Samghaha ' l
,!‘l;'aza; ;Da.y:an o Q_—' S;,déru .Dm T CSE Shahmlf khan .Abad f
¢l shamsha : .
' ; . 24 '.:.Dawo'oc shan. ~ Sadaru D ‘ r :‘.‘.d'é.'._'—""
. : . 25 ‘ Asif khan __-“_' Jamal " T CS SII’E] Kor Samghahi .'"'g' :
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AGENCY EDUCA I‘ION OFFICER
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/’ MOHMAND AGENCY AT GHALLANAI

ez, 092°1--290180/I‘A>\ 4.0924-39058. ¢
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CONDITIONALLY SERVICES RE

5 . v

b eaC Anumn e . o

ISTMENT Oxise i

In complianee with decision made by waonthy Directas

U8 ang Senn
N '..‘c')I'T.

_nen2

a3 o
Nlansi PRT

oned torcher s ‘:‘.\

GLLARIZATION A

sbdaviion FATA bearing fnast 40 23
Beodthks S3DICS TR-YY- Bivadated  FHUS2012. the '\np Mg
Mais Bracners are hereby regulirized with the condition. 10 submit un afiiae,
R daly atesizd oy the toree prncipals and countersigne.s &y ne- undersigned. b

NI

BT u..]. .

wd

weme Court of Pakisize endar CPLA S NQ. -h(u-P 20i6: dac;\ vd 1o e
’ r'-: !:‘.::‘-. Cosr Perbonar Thl ropllur.a, : nd Ll -
os Dreparimenizl Appeat et KR S L -t 1
L in m‘:- B R (B T T N R R o . |
e peres: TN
Nisnes/Futhers NSume w C ummuum t usln:g ‘u Kegular iteitrarhs "
L e * Teacher .. School . . . )
lasar Khan 30 Hakeem Khan 1 CS Anargi Pavan . u!';-‘{\lmms}m yuno s AN
: .
. - - —— i ! - I -
Jand Shiah SAO Hubib Khan i CS Shaji Bedminai ; GPS Qari Kiki Kamali A Vi
. e e e e ] e —— e - R
“sazie Gl §10 Nawab Khan {8 Mamazai Mir Alany ! LaPS_ Zabn jowar A
rracend St <405 Saddru Din F S Shamur Khan Abud GPS Sald Kiaa Ko 27 4
. - : Shumisha e
Hussam Shaly $/0 Saced Mustan CS Matina kuda I\h\.i ; uPS Atu Khel Na. | p AV
Shah l i . e
Muhammad Khan S/0 Muhammad i CS Ghalfoor Baidmanai i OPS_Miu;n L AVP
4\- l'l 1 ' R * R i .
e h S O Aedur Rafio, { STk Ho Ey e gnzed M D U
“aicher Khan 340 Sarkari Khan | CS Gulonu Sheikh Bata PSR ‘mu LR 1
Saws Mubamoad S0 Naor | CS Yara Khel Bedniaaai P8 Kt Tear X
nlahannad S T _— — —— .
. Suhak de\hah Loy Amu ‘Husro ! 3 Sana Kiwi bha' dury GPS Faiz Al Mirgal AV
aeud ,\Imia;j-Sl-uli SO B Jedman U PS Khadi Kas PAVP
iviuhammad Atz e — o
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~1 | Khaista Zar S/O Ihsanuliah

LN

CS Samghakhi GPS Ali Zaman AVP
. 18 | Fayaz Khan S/O Badaam Khan 1'CS Khatim Jan Jarobi Dara | GPS Turangzai Baba G A\VP
B9 1 Murad Al S/O Ali Rabman CS Jarobi Dara Abdullah GPS Malk.ma Avp
. e . .
220 AsIEKhan S/0 Jamal CS Samghakhi G} S f\ddll] de/ P ANV
T t 21 | Mukammil Shah S/0 Hazrat CS Anargi Payan “GPS Aram Kili ' Tavp
¢ __ I Muhammad o i L A .
22 Zahir Shah S0 Akdul Wahid O3 Shikk Baba . GE'S Navi Kili SRt
R S . S e -
2t Lahwe A SA0 Gul Klan C POS Mamazar Mie Alane £ GPS Chamarkand No 0 | AVP
. ; .
1 ‘ ‘ ty
24 Mazudiiah 870 Najeem Khan CS Khatim Jan Jarobi [ara r_(_nl‘\ Hand.n Ziarat RN
i —— — _.JT —
B : - v . '
TERMS CONDITIONS o o - . j
~. b Chirge repont should be submined o all cancerned. - ’
S Appuinunent ol the candidates is made purn.l\' O lemporary busis .uul is |hlblc 10 lermiiution at any
without assigning any reason. : ‘ .
3. Alkinds of documenis would be verified llom the concerned Budl‘d:/lhlwuxll\ besore the drav | ot w.or
salaries if found fake/bogus the order will be considered as cancelleds © ¢ ;
4. Al those candidates who are matriculated should pass their F.A wwithin 2- - years after the i:’suunw il
arder. . »{ . .
3 They shoula produce their Healih .md Age centificates front ihe Ageny \uruum Mot
o, iNthey failed o report of their arrival within 13 days, afier e sauanice of this _App-.nnunuu Larder e e
-awmonnatically considered us ¢ sunceled, .
T Wany technical fegal flaw is pointed out, the appiintment will sI.znd—!\ cancelled.
N Their age should be according 10 the Geve.t U|IL\

L e e o )
Fodst: No. Q,é/}ya ?(')'./(_Com:mmit) File) Duted/l&UlOéf/ZU!x. .
L opy ta the.- ’ ’
Pircctor of Education (FAT A) FATA Scerciariat chh moar

])

olitical Agent Mohmand Agency.

PS 10 Seeretary SSD FATA Secretariut,
Agency Account Officer Moimand Agency ot Ghubeoen
O Ageney Sorgeon Mohmand Agency,

-

AALO Concerned.

I
2
3. PS 1o Additional Chief Secretary FATA for perusal uf the r\ddmon.nl Chief Secrgmrvf AlA
}
ﬁ

8. AccountaniPay Clerk Local Oftice.

0" iicials Concenied.

(Farid Ulah Mehsood)
‘Agency Education  niicer,
« Mohmand Agen

cy Education Chrice.

CMohmand Ageney -
O
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- (Arm..wmmsmcnom- _ e J
‘:-'l_ . . s EE Esmi) a ‘ o o ¥ < [
§ L © MR JUSTICE UMAR ATA BANDIAL _? ; -
Py : MR, JUSTICE MUNIB AKETAR - “
Civil Petitions No.624P, 661:P/15,264-F fo TR
266-P/16,446-P, 4S0-R, STT-R 10 S0P of 2016. " . L
e order dmzd 2292015, 37.102015, : . - ;

(On oppeal .
14,4.2016,.15.6.2016, 5.102016, possed by peihawer Bigh' .
. Cowt, Peshawar In WPNo3766-P/H4, W.PNal60!-P,

- W.PAOQ-PAZM-P/IS. © W.P2515-PN3, W2498-T12 "y

WwPNo.4l10-P/15, WPA162-PNS, 4165-P 4206PNS)

.

‘ ' ' * & . .
B C.P.No.624-P 9f 2015 Additianal”  Chief Secretaty FATA, FATA
. : . ‘Seorctariat, Warsak Raad Peshawar Y3 Mr. ljsz
I o . Hussain and others. . _ '
' CpiNes6LPoef201s . Govt of KPK theough Addifions] Chief Secretary '
- . RATA, FATA “Seorctaal, Warsak Road Peshawar”
‘ ' Vs, Syed Zahid Hussain and aodther » - S '
CPNoZ64Pof2016  Additional Chief * Scorsty FATA, FATA =~ .
N ' ! Secretariat,, Warsals “Roed Peshawar Vs, Alipus
. Khan . i T ,
. CPNo265.F ST 3016 T dltionaty: - Clilet Beprctary  FATA FATA. -
. STEwT Searetmiat, Werssl Road: Peshawar Vs, Qimat
CPNo266-p of2016 - Additional Chief - Secretsry  FATA, FATA :
: . Secretariat, Warsak Road Peghawnry_g.,SherA;nm. S
’ and others : . o e
\/ vt - ) N : . ) R
.No of 2016 Additional - Chief Secretary FATA, FATA-
R _ Scorctariaty Warsuk Road .?eshawir Ys. Mst
- S .Nurgasand othees IR ! cL 1
A , ~ . : . o ‘
A “(\//C'.’TN A50R of2016 / - Additional Chief - A »
NNy i ' ~//  Secretanat, Warsak Road Pesbawar Vs. Nazir ‘Gul
0 ‘é ,&\*/?7 7 . and ot s T
?f( )\{3— T e e - . - » P ‘ 3 :
N CPNoSIT-Rof2016  Additional Chief Secreitry FATA, FATA
! . o . Secretariat, Warsak Road Pesbawar y_g}Nmkdnr )
| CP.NesSI8Pof2016  Additonal Chif Sciremry TATA,  FATA, '
Qecretariat, Warsak Roed’ Peshawaf Ya. Yousf .
) Khan and another. . (" B
ATT =gTED
' B -
e AISOLRAKEIAN | e
SuPre™ Linmuiad

. r
. .
.
et i
. -
. o
"y ]

e p e
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C.PiM0.624-P7 15 uic, e 2

“ -

CPNo.519-P of2006  Addilional Cbief Seoretary FATA, FATA =

"Secretariat, Wersak Road Peshawar ¥g. Wali Khan -

C.P.No.530-p of 2616 Additional Chief Secrctary  FATA, - FATA

" Secrefarial, Warsak Road Pcshawar Vs, Saifur L

~ . Khan m‘td anoﬂacr
' For the Pefitioricr (§) ¢ Mr. Zahid Yousuf Qureshi, ‘Addl A.G. KPK '
. (in 8ll cases) . &hw Mr. Saifullah, ADEO and Javed, FI‘O -
For the Respondent(s) - : Mr. Khalid Rehman, ASC. SR
. Mr, Ghulam Nabl, ASC.
* Date of bearing ;. -28.112018

R4

ORBER ' . S

Umar Atz Baadisl, J- C.P No.624-F of 2015 is barced by 30 days.‘_‘i'h: delay

is condoned as the questions. raised in this petition arc-the samic as in the -

connected petitions which aro.filed wit.hin the timeAn.lli)wed. Rzi‘ereﬁcc is

-made to the casc of mmmwuuaw:

Q_MLDms sc 387). ; E
. Y L
iR

Judgment was rendered by the leamed High Coun wnhout considermg.,thc"

jurisdictignal objection to the. maintainability of the Wnt Peul:wns under

_ Article 247 of the Constination. The said ob;echon is not.prmcscq pn.sen_rly in
".-view of the 25® Amcadment to the Cdnsﬁm.l:ii.m whereby Article 247 has been
- omitted. As a rosult the\lgafned Peshawar High Cowt.zow is vesied with

_jurisdiction i relation to the matiers that arise in the erstwhile FATA termitory.

In this behalf he has also placed on record an order by aLargcr Beach of this
Coun dated 10.7.2018 passcd +in CPs No.ZSS-P and 134-P -of 20]7

Accordmgly, leamed Additional Advocate Gcncml and lcam:cl comscl for thc

¥ ‘

~j 2. Lea:::xed Adgitioval Advocma General, KPK states that the mougncd -

- respondents prny that the unpugncd judgmeats be set aside and t;w maiter be 1
' ATTESTED 2 ;
: @" . e 4 b }
. . Cohirt assoclate: . ' e
23, ft i Pakistan B co )
- RN reme Goust vl T e w1 s et e—l—
. ~e Sup ‘mmm ' ree
7 :, - .
: 6. n
- - - N
- 5
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. ' T T
remanded o the lcarned High Coun for decision afresh in the Writ Petitions

‘e

~ .
filed by the respondents. o .

3, * Accordingly by consent the impugacd judginents are sct asidé,
the pcti‘tiom gre converied into appeals and allowed. ar.d'i'hc matier 'is

reraanded to the Jcarned High Court

. sprA

respondents aic still in sptyﬁq; s w:-;mficg:hgh}i «shall not be ‘affected

o
.
Xl
- . - L. 'Y
" .
-~ oo
. R ,
e LIS
s :
:
-
:
Y
N
“
»"
3

for decigion.afresh of the Wit Petitions.

] pnndfng In c;ase ﬁ{o,
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- advocates lor petitioners.
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JUDGMENT SHEET .- é‘ -
IN THE PESHAWAR HIGH' COURT - |
PESHAWAR " o
(Judlclal Department) 2
7)_‘ WPN024°BPof20 o

[ 1

-

Dale ol heunng 22.01.2019.

M/s Ghulam Nabi and M. Muhammad Asnf

JUDGMENT © & .. X

MUHAMMAD AYUB KHAN J.- "'Fhis"

|udgrnenl in the instant pelmon snall also
dispose "of W.P.N0.2515-P of '. 7013
W.P.N0.3766-P of 2614. W.P.No.1601-P of
2015, © W.P.No.4062-P o? 12015,
W.P.N0.4083-P of 2015, W.P.No. 4064 P of '
2015, W.P.N0.4110-P - _of . 2015,
W.P.N0.4162-P of 2015, W.P.No.4165-P of
2015 and, 4206-P of 2015 'as_cominon
. qﬁestion 6f law and fact is involvéq ir; a:||' i
. these pe&ilioné. -
2. Petitioners in all the- petiliétns .‘v}er.e
appo:nled on contract’ baSlS agamst agalnst
()the posts of ' PST, PIC lnstructors | *
. Chowkidars and Fisld Cattlc Attendants
through diﬁerent orders by lhe! respondent-
department in the erstwijlle FATA In

W.P.N0.2498-P of 2012 (instant petition)

-

/.

1
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and W.P.N0.2515-P of 2013, pelitioners -
have sought relnstatemenUregularization .
whereas in the Temaining writ pemnons only

rggulanzauon of service has been sought. In

W.P.No.2515-P of 2013, after sorving for |,

- some time, petitioners received a. -notice - o

rk)

.

" the Constitution was omitted and this court

vude which their services “have ’ been..
h:rmindted since 31.12.2010 and lnslead
respondents No7 to 12 have‘ been
appomted without any adverlisemenl Thls
court  vide judgmenls/prgers . dated .

29.09.2015. 27.10.2015, - . 14.04.2016,

. 15 06.2016 and 05.10.2016 allowed the said
bt

writ pelitions as prayed for "he above
judgments/orgers of this cou;rg we_re.jassailed
by the "Go\'vernrr'\entl respondenls béfore the
Hon'ble ape;< Coun in C|V|I i emlon.‘
No 624- P 611 Pl2015 264 P. ;10 266' .
P/2016, 446 P, 450-P, 527 P lo 530 P of

2016, Said petmons were aliowed on

.:.28.11.2018:by setting” aside he above

judgments/orders and the matler was

remandad back 1o thts coun for decuswn '

. afresh.

3. In view of changed circumstances

" introduced in 25® amendment, Article 247 of

.

o) .

- :
> osn ar )h C°-.rz
. 00/)’/'3 817

teman,

-
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- is vested wuh the powersfjunsdtcuon to

entertain matiers relating to erstwhlle FATA

-4, - Through sub-section (2) of Sectlon 2

of the {(Amendment) Act of 2005 vide

prowso added lherelo it was darecled thal a -

‘person though selected for appomtmenl in -

the prescnbed manner to a service or post

on of ofter lhe 151 day of July 2001 llll the',

commencement of the said Act bul ',

AN . :
appointeq on cantract basis, §hall with effect
from the commencement of lhe said Act. be

deemed to have been appomled on regular

basls Ail such persons and lhe persons'

apponnled on regular basis {0 a serwce or' )

post m the prescrtbed manner, aﬂer the
. commencement of the said Act shall for all
’(gxlents & purposes, be a civil servanl except
for the purpose of pension or_gralmty Such

a cw1| servam in lieu of pens:on &'gralu!w

be entmed to receive such amount

Provzdenl Fund along with con{nbuuon

made by Government to hls account |n he

i 'comrlbuted by him towards (he Contnbulory_ A

. prescribed manner. Further provided that-in" -

the even\ of death of such cwnl :servant,

whether before or after the reurement hls

family shall be entitled to recewe the said




. amount, if it has‘ already not bee‘f; brec‘élved
by sach deceased civil servant, A '
5 Once agam through lhe then NWFP
-‘ ngy KPK (Regularization -of Servuces) Act
No.XV! of 2000‘ on lhe strength of
prowslons “of Sectlon 3 thereof all.'
empioyees Including the recommendee ol .
lho ngh Court appomlod on contmcl or ’
adhoc basis holdmg that on 31" Decembef
2009 or till the commenceément of this Act
shall be deemed to have baen validly.
appointed on regular basis having the same. ‘
quallfcallon & experience for a regular post
sub]ecl.. to  exception that T the:
_ servicelpromation  quota of all service

-

cedres shall not be affected.

: J \ : B. Thraugh the provision of Section -4-A
- 0 . flhe Arnendment Act, overndmg effecl was -
—" . .
' ~ " given o the provzston of this Acl over all g

other Iaws & rules for the t|me belng

/enforced and it was further provuded that
/a)ny law or rule coming in conﬂuct wnlh the
prowsron of Amendment Act or 'nconsistent
thereto, shall cease to have eﬂeci Thls

clause of overndnng 3 superh‘nposmg nalure

has equipped the provision of Amendment )

\
,\")'*,)1" I

el

7.2




Act No.XLI of 2069. witt\ ever Iastivng effect
" over all other iaws & rules then in Oe_gt.te. g
1o Leerned counsel forﬂ_'le‘ betitioners
-invited attention of the Court to the earlier
"jud-éments' of the Bench involving same &
similar is'sues. which were ;'end_ered in’the '
case of Dr.RlzwsnuItah etc Vs. Govemment
- of NWFP etc (W.P.No. 1510/1997) and in
many other writ petltlons. who contractual
servlces were regutanzed b'y the strength of P
the said judgment, elaborately dealmg wath
each & every provuswn of law retevant to the
* subject matter promulgated from tlme to
time and it was further stated at the bar, that
this judgment of the Court¥ was accepted
and acted upon by varlous depertments of
the Provincial Government and; eewiees' of ,
eontractual emplayees‘ w’e're- _‘duty
regulanzed issuing orﬁce orders at different
occasnons and no gfudge or gnevance was'
shown against it by the Govarnment to take
the matter to the Hon'ble Apex Court.
8. Learned counsal for the pentloners
further invited our attention to different office
orders, issued in light of the :jut:tgment cited
. 'above by various Heads “of the

Instttutlons/Admlmstranve Secretanes of the |

3




~ Provincial Government comptying' with the

sald judgment in fuil.

9, The learned counsei also lnvrted the

Court attention to the ‘case 'of

Mst.Shagufta Syed Vs. Goverrimeht of
KPK “etc W.P.No.1731/2006 ) .alongwith
W.P.No.4752006  dated . 11.08.2007,

extending the benefit of the provision “of

-« Regularization of Service rAmenthent)'Act

the Hon' ble apex Court gwan in Civil

; . 1
2005 to varlous -employees, : who were

appointed on contract basis. The learned _

counsel produced copy of the ]udgment of

Appeals No.150-P & 151-P of 2009 decided

_on 24.03,2011 where the above mentroned

judgment of this court was 1mpugned The

Hon'ble apex Court after elaborately &

extensrvely dealing with each & every Iegal

& factual aspect of the case not only upheld

 the® view taken by thls Cou,rt. but also

‘referred to its own ;udgrnent glven ln Cwn '

Appeals No.834-P to 837-P of 2010 dectded,

on 01.03.2011, wherein, It was‘held that the
cases of contractual employees “though

appointed on project are squarely covered

by the provisron of Section 19 (2) of NWFP -

Civil -Servants Act 1873. Accordmgly. both




(2

T Uk

P

- the appeais filed by the Governrr;ént in the

LT * )
- sald case were dismissed. - -V ; l

- Advocate Ganeral was repeatedly asked to-

. the petitioners and of thoee' to whom benefit -

[

10. uonfronted with the above ironciad

- legal position, | the Ieamed Addltlonai '

draw line of distinction between,the-case of

of the sald provuswn of Iaw was extended

'and their contractyal services were

i

regularized, however, he .was‘ feund
defenseless having no ’answe; much less
plausible to offer. We have on record the
copies of the appomtmem orders lssued by

the Competent Authorlty appomtmg the

'petstsoners at different oc?asuons on dnfferent

dates as contract emp1oyees agamst -the

posts'In questlon. S

11. "An ironclad proof ln the shape of .

"documentary record is ayanlable on file that

E—
[

the petitioners were appointed on coritract

basis by the Competent #uthority. yvhicl'{ isa

-fact undeniable in nature and their

contractual services were :enewed and

extended from time to time. l
12.. . The undeniable legal posmon is that
the petmoners are’ contract employees

because they have -_not been absorbed

7




e

permanently in the departments Eonce_med

where they have been appqirited after

" adopting procedure, lhe}refore:'.flthey are '
entitied to protection of the : berreﬁcial
~ provision of sub-section (2) of Serition 2 of

the then NWFP now Khyber Pakhtunkhwa

Clvil Servants (Amendment) Act 2005 and

; their rlghts are further protected in a more

. effectwe manner by provisions of Sectlon 3

of the then now Khyber Pakhtunkhwa

-Employees (Regulanzanon of Services) Act,

2009 lo which superlmposmg & ovemdlng

Aeffect was given on all the rules & law: to the .

contrary The latest enacu?ent came into

force on 24" October 2009. when it was .

published in the officlal gazette of rhe
Province extra ordinary. : " ’ . -
13.° ‘\ﬁde Notification “‘3'No.SO(E)I
~SS'DIC.STR'199-108 " dated - 11.05.3012,

protection was extended to ’employees of

‘Community - School  Teachers. . For

convenience said Notification 'ls;' reproduced

as under:

 “No.SO(E)SSDICSTR/99- -108/-. ~ The
. Governor, Khyber Pakhtunkhwa. ' i his

capacity as the Compaetent; Authority has
been pleased to approve the rg-appointment
of Community School Teachers who gualify

e

el
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" to be posted against the 'regdlar posts of
PST (BS-?) in phased manner at - the

respective Agencies & FRs purely on, ment
basis in accordance with the exzstmg

recruitment criteria but in telaxatlon of, upper .

below. -

.

'age limit with immediate effect as specified

The available :regulal_'...\'/acant PST -

{BS-7) posts in the Primary/Mlddle
Schools in FATA wall be ﬁlled up
from amongst the Commumty '
School Teachers and no fresh
candidaie considered  for
recruitment il all’ the eligible
Community School ‘Télachers are

" absorbed against regular posts in,

their respettive: Agenclele Rs.

The non-local elngtble Community

School Teachers shall- be

considered _for re-appolntment

against the regular vacant posts

of PST (BS-7) aiter, adjus‘trne‘nt of

local qualified teachers . i
The services of the un-qualmed '
teachers shall be dlspensed with.

. The Communlty Schoois whose

teachers are . appomted and
shiited to other schools agamst
regulas posts. would be closed
down. )

The respect‘we.'. Conimunity
Schools students would be shifted
o nearby requiax schools and no
further recrullmem of Communlty
School taachers wnl be made
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N E sd”

- * Secretary ..
Saclal Sectors Department,
FATA Secretariat,

_ Peshawar”

»”

14. Question is wheth’éf pa,titiéngrs.are‘

" governed by the provisions of the North

West Frontier Province (now. Khyber

Pakhtunkhwa) Employees (ReQu[arization of

Services) Act, 2009 (hereinafter Teferred-to

as’ the Act). It would be, relevant to

reproduce Section 3 of the Act
“3.Regularization of Services
of certsin  employees.-All

employees
recommendees of the High

Including

- Court appointed on contract or
adhoc basls and holding that
post on 31% Dé_cemba_(, 2008,
or till the com‘)nencfe._rhent of
this Act shall be deemed to
have been validly appointed-on
(egular basis héving:t!fe same
qugliﬂcation anst..elxper‘:’once.” .

4
M

15. . The aforesaid Se_ctlon :::of the Act

reproduced hereinabove cteaﬁy provides for

' the . -regularization of{]thé " employees
appolinted either on coi]tact basis or adhoc
basis and - were holding.  contract

appointments on 31st D,e,cambelr..zooal or till

e S )
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the commencement .of this Act. Admittedly,

~ the petitioners were appointed .on contract

¥
basis, which period of their appointments

was extended from time to time_‘:and wérq

hoiding their respective posts on-the cut-of

date provided in section 3 ibld " as they
(petlt:oners of WP No 2498—P/2012 &

" 2515-P/2013) were termlnated from sarvice

* on 31.12.2010.

16. Moreover, the Act: contalns a’ non
obstante clause in section 4{A which reads
as under: :
"d-A, dvem‘ding eﬁect. o
Notmthstandmg anythmg to'
. the contrary contamed in any -
‘other law or rule for the time
being in force, the provlsions~
of this Act shall have an
ovemdmg effect and the
,' provisions of any such law or_
rule to the extent - of-
.mconslstency to thls Act shall
cease to have effect.” . _
17. "The above. Secuon expressly

excludes the applicatxon of any other,law

* and declares that the provisions of the Act

will have overriding effect belng a special

enactment. in this background the cases of

* the petitioners squarely fait w.tmn the-a_mbzt -

|
!
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of the Act and their servrces were' rnandated
to be regulated by the provisions C of the Act..

Furtherrnore. relevant to the subject is letter

No. ss7al37 dated 13.12.2010 '(A'nnex DA

|n w.p N02515 P12013) -It has been

mentroned In it that regu!ar vacant posts be

"7 advertised immediately and recrurtrnent

g

ey

" July, 2005,

—

process be completed as per prescrrbed

procedure on priority.. It shows that there are

regular posts against which the petmoners .

ware- worktng. Some apporntments have
‘been made by the respondents Cin

pursuance of the above Ietter whrch are

mentioned as respondents in WP No. 2515- '

Pi201. ’ MRS

18. Providing cause of action/grievance .

to the petitioners, the Govemment of NWFP

(now Khyber Pakhtunkhwa) presented a pitl

in the Provincial Assembly through whrch
Sectron 19 of the NWFP Crvkl Servants Act

was ka be amended The sard brll .was

passed by the Provrncral Assembly of ‘

.NWFP on the 5" July, 2005 and assented to -

by the Governor of NWFP on 12" July,

2005, ‘which was notified/published inthe

' Gazette of NWFP, extra ordi_r\.aryA on- 23"

[
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Sub-section 2 of Sectiori' 2 of the

1
Amendment Act” IX of 2005. |s to the

_follownng effect -

“2. Amendment of Sact[on 19 of

‘ . NWF P, Act No.XVIll of 1973~ In the
_ North-West Frontier Province Civil Servants

Act, 1973 (N.W.F.P. Act-No.XViil of 1973)
for secuon 19, the follqwmg, shall be
subsmuted - ‘
e
19 (1) Pension’ and gratulty ---Not
relevant. . .
(2) A person though selected for :

'appoinlrpent in the prescribed ’manner} to

service or post on or after the Ist da§/ of July,
2001 till the commencement of.the said Act

- but appointed on contract basis, shall, \ﬁlh -

effect from the commencement ‘of the said
‘Act be deemed to have been appomted on a

: regular basis. All such persons “and the

persons appointed on regular bas;s to a

. sarvice’ or post in the prescnbad manner

after the commencemeant of the sald Act for
all mtents and’ purposes be cwal servant
except for the purpose. of’ pens:on or’

A gratunty Such a civll servant shall in lieu of
. A. pension and gratuity, be- entltled to receive

P

such amount contribuied by him:;owards the .
Contributory Provident Fund, alongwith the

contributions made by Government to his -

account in the said fund ll'! the prescnbecl
manner”,
19. Through the above prowsxon of law,

the employees appolntegl ‘on gontract basis.
3 ‘

-
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but in the prescribed manner were provided -

protection by regularizing their services. The

proviso ';added thereto states that a persoﬁ.

‘who is- selected for appointment in the

prascribed manner to a service ‘'or post but

" appolnted on contract basis, shall with effect

7

the commencement of this Orqinance or

from the date of .his .:continuous

appointment, whichever may be later, be’
deemed to have been appointe.d?on regular
basis in the department _c&_nc’e.fned.l Such
employee shall, for all in_ténts?&"purposes,
be reg’ular employees g o-f ‘tha; institution
concemed except for "'t_h!e ‘;}drpose‘-of
pension or - gratuity. Al jsuch';émpldyeéé
shall, in lisu of penSiQ{l:~_ &A,g'ra"t‘uity, be
entitled to the benefits c;f.' the :Cor'\tributpry

Provident Fund scheme in the prescribed

- manner.

20. For the detailed feasons discussed

above; we entertain no amount of doubt that _

the petitioners are entilied to the prayed
relief 'because services of similarly placed _'
employees  of  different i : institutions/

depariments, who were apb_ointed on

contract basis, were held to; have been

regularized through the érovis;iqh of various I

3

~
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~ enactments, discussed " dbove,.: moreso,

/?‘)

.

when the main judgment of this Court was

not impogned ‘befare the Hon'ble: apex Court

by the Provincial Government, theﬁrefore no j

dlstlnctlon can be drawn between the case :’ -

of the petmonefs and of those to whom the ‘1‘
same and similar benefit ,was extended by li

this Court. Even otherwise, once the Iaw

has been interpreted ln the earlier

————

judgments of this Court ln favour of .the |

employees then the subsequent Division
Bench, “In view of -the Iong charn of
authorities/dicias of the Hon ble epex Court .
cannot deviate from the prewous view,
moreso, when we have no reason to dlffet’
with the earlier view. - :"

21.  Accordingly, this~ .anid.,“ all - the
conpected  petitions ere ellonred ~and
respondents are issued a writ directing them
to treat the petitioners of this and of Aatl..the_-

connacted petitions as regular/permanent

. employees from the law came into force, as

3

discussed above or from the date of
ofﬁcie._ti'ng service as sta;ted in the relevant

provisions of law. Formal ofﬁce order be

lmmedlately tssued in thls! regard by the -

competent authormes in regard to the above -

ESTED
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L !
legal pé»sftion; the seryicé bo?ks;li':ef:ord of ali
the petitioners be dully" ar;’éﬁged and

o preparéd‘ however, the%r inter' se 'seni'ority
< be determmed by the competent authontues
in accordance with law. and rules on .the
subject. - CE ,_,
22. it Is added that as respondents No 7 .
1o 12-have been appolnted when services of _
the petltloners in W.P. No 2515-P of 2013
" were terminated, therefo[a. the-matter Is left .

to tF\e respondents to deal with the fate of .

. respondents No.7 to 12 in accordance with

‘law énd rules on the sub]ec’t//
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(APPELLATE J1.ISDICTION)
PRESEN:
MR. JUSI ICE GULZAR AHMED cJ
MR. JUS’ICE IJAZ UL AHSAN | °
MR. JUSTICE MUNIB AKHTAR:
A ) '
CIVIL APPEALS NO 231 233 235, 236; 238 241 242 N
243, 256, 260 263 6«; L 266, 21&,&2, 281, 286, !
287, 290,291, 292, 293, 294, 295, 296, 297,299/ 300, -
304 & 306 OF 2020 U
AGAINST J D -14.10.2014 -OF PESHAWAR
HIGH COURT, PESHAWAR, FASSED IV WRIT PEYYTIONS ,
NO. 390POF2012 ETC. . .
Deputy Director, Fina.ice . & ﬁ"“‘-’?’/‘?‘”a}
Administration FATA through Additional v
Chief Secretary, FATA Peshawar & others R
Additional Chief Secretary F/TA, FATA fin C4 235/2020)
Secretariat, Warsak Road, Peshawar & T
others o
Secretary, Govt.. of‘ X.P. jariculture, ﬁrECA23$/2020)
Livestock &  Dairy D /elopment I -
Cooperatives &. Fl:,henes, Pedhawar & - : &
others L
Govt. of KPK t.hrough Chief Sec: : tary, Civil (in CA 236/2020)
Secretariat, Peshawar and others. 4 I
“Govt. of K.P. through Chief Secretary, {in CA 238/2020)
Peshawar & others . T
Province of KPK through Secrccurv Health fin' CA 241/2020)
Lepeartment Peshawar & others. - .
Govt. of KPK through Secret:. y Health, fin CA 24g/gozo;- .
.Peshawar and others S
Govt. of KPK ‘through becretr.-‘y Health, {in CA 243/2020}
Peshawar and others. . S
Govt. of KPK.through Chief’ aecretarv fin CA 256/2020) '
Peshawar
Govt. of KPK through Secret ry Higher fin CA 260/2020)
Education, Peshawar & others o
Additional Chief Secretary F:[A, FATA {in CA 262/2020) .
Secretariat, Peshawar & others . e
Govt. of KPK through Chxel Secretary {in CA 263/2020) " "
Peshawar & others | .
Addidonal Chief - Secretary F: A, FATA r'inCA?54/2020) ,
Secretariat Peshawar & others | . .
Govt. “of KPK through Chief Secreiary {inCA 255/ 2020)
Peshawar & others , . S
Directorate  of Livestock % Dairy fin'Ca 278{?02.01 o ,
Development FATA through it Director, s :
FATA Secretariat, Peshawar & ¢ 11ers 2 l '
Additional Chiefl - Secretary” F/'TA, FATA (mCA279/2°20)
Secretanat Peshawar & others '
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/o Additional Chief Secretary F.h.TA FATA : (inCA281/2020] .

/7 - Secretariat, Peshawar & others . '
/ -Govt. of K.P. through . Chlef Secretary .1 finCA 286/2020)
/ . Peshawar & others : -

j -~ Govt. -of KPK through’ Chxe; Secretary . inCA 287/2020)

Iz Peshawar & others - o
' - . Additional Chiel Secretary, FA ‘A, FATA : (inCA290/2020)
Secretariat, Peshawar & others
Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others® . N -
Additional Chief Secretary, FATA , FATA : (inCA292/2020)
Secretariat, Peshawar & others
Additional Chief Secretary, FATA ', FATA
Secretariat, Peshawar & others . c oL
Additional. Chief Secretary, FATA , .FATA : (inCA284/2020
- Secretariat, Peshawar & others :

fin CA 291/2020}

(in CA 293/2020)

—_—

Additional Chief Secretary, FATA , FATA fin CA 295/2020)
: Secretariat, Peshawar & others Lo
; " Additional Chief Secretary, FATA , FATA fin CA 296/2020) -
' Secretanat Peshawar & others . - o
F {in CA 297/2020)

. -Additionial Chief Secretary, FA TA , FATA
: ; ‘retariat, Peshawar & others.-
: Additional Chief Secretary FFTA FATA

fin CA 299/2020)
Secretariat, Peshawar & others- '

, Govt. of KPK through Secretary Health : finGA300/2020)
' Department Peshawar & others, ' .
" Secretary Health Service, FATA Secretariat fin CA 304/2020}
Warsak Road, Peshawar & othess o
Govt. of KPK through cmef Secretary, {in CA 306/2020} ,

Peshawar and others

. Appellants * .

i
\ ¥ ’ (,) VER.»US

Dr. La.l Marjan & another’ .. {in CA231/2020)
Sher Farooq * fin CA 233/2020)
.* _ Barkat Ali & others : (in CA 235/2020)

- Lal Rehman & others . oY fin CA 236/2020)
Syeda Humaira Sultan & other} fin CA 238/2020)
Muqadar Shah & others N {in.CA 241/2020) .
Nazeeruilah and others fin CA 242/2020) | .
Muhammad Faroog and others ' {in CA 243/2020)
Muhammad Waris Khan . fin CA 256/2020)
Umar Muhammad Farooq & othrs :  (inCA260/2020]  °
Gul Wali Shah & others .. (in CA262/2020} .
Salih Shah & another {in CA 263/2020)
Riaz & another in CA 264/2020)
Irshad Hussain & others fin C 266/2020}

Dr. Sajjad ur Rehman & others” - fin CA 278/2020)
Farzan Ullah & or.hcrs : - {in CA 279/2020)
Zaher Ud Din {in CA 281/2020)
Saida Rehman ‘ (in Ca 286/2020)
Muhammad Tahir Afridi {in CA 287/2020)
ljaz Hussain & another . 4 fin CA.290/2020)

Alipur Khan - {in CA 291/2020)

Qimat Khan fin CA 292/2020)
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Rajbsii Khan, SDO, PHE, KPIC )
Mr. Sudullah, Asstt. Secretary, BOR, KPK |
Mr. P'uhim Ullah Khan, Sr. Law Oﬂicer,

KPPSC

Mr. “Assad Ullah Kharl, SO P&D,

Department.

Mr. mwmanat Ullah Qurcshi, Dy Secy,
F‘maxu.c Deptt. KPK .

For the Respondents . .Mr. Khalid Rahman, ASC - o :

. {in CA.8A6/2020)

R-2 Iz Person
- fin CA, "11/2020)

* " Haji ‘muhammad Zahir Shah AOR

{in C4 513/2020)

Mr. Alnan Karim Kundi, ASC
Syed Jafaqat Hussain Shah,-AOR i

\.
Q

fin CA.335/2020)

Mr. G¢leem Ullah Ranazai, ASC | *
fin CA '#3/2020 and 243/2020} R

Mr. MNisir Mehmood-P, ASC

* fin CA.51/2020)

Mr. h‘:.:hammad Asif Yousa.l‘a.l, ASC
fin CA,.. 5072020 and CA282/2020) © ;

r w—' - . i
Mr. Vfascem ud Din Khattak, ASC i
finCA.: 73/2020 and CA.279/2020) - . . S

Mr. Muzamrml Khan, ASC"~
~§yed Hazig Ali Shah, ASC

fin CA.1150/2020)

‘R-1 lx- Person (w/o enter appearancc}

>3

" Mr. L aguat Ali 'I‘arecn, ASC . " )
Syed J‘lfaqat Hussain Shah, AOR *
fin CA § 11 and 300/2020) i
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Mr. Muhammad A
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Mr. ‘Auhammad Munir Paracha, ASC
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Date of Hearing . 25, 1,".,.2020

JUDGL, iENT

1JaZz vuL AHSAN J- _ Through thlS s1ngle.,

. judgment, we intend to decidx' Civil Appeals No.231," 233

235, 236, 238, 241, 242, 243, - 256, 260, 262, 263, 2564, '.’66

- 278, 279 281 286, 287, 290, ‘.291 292 293 294, 295 296

1 . .
297, 299, 300, 304 & 306 of 20.20 as they mvolve a common

question of law

R
[N

2. * Through the mstant Appeals the Appella.nts have :

challenged the u:npugned Judgments dated 14.10. 2014.':-:'

passed in Writ Petitions No.390-P Of 2012, etc by the ..

Peshawar High Court, Pesha‘:yar. The Respondents -had,

‘through  the  Constitutiona® Petitions, sought the . -

regularization of their services, Jhich was allowed.

3. The brief facts givirig rise to this lis are that the o
Respondents were appointed on contract basis against
different posts in the erstwhili FATA. The Respondents on

different dates received termi'-"xation notices and, certain

others were appointed in the it place. The said' steps were | .

“l Y
. \ﬁ(
assailed before the Peshawér H1gh Court by way of ‘
' ' ATTEbTED
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Constitutional Petitions whxcn a ere allowed “ae order ot‘ the

Hzgh Court dat d 05:10. 2016 “he sa;d juag‘qut of the T-I_gh
-Court was challenged before tizis Court This Court set as:de -
) the judgment. of the High Couit and remended the 'matter

. back to the High Court for de'~i'sion airesh vide ordcr'of' this

. Court dated 28:11. 2018 The I“igh Court v ide the m:mugned

judgment allowed the Corstitutional Pentl_on "of the.

Respondents. As a result, U'::.Appellant-Dcpaerént was .

ordered to regula.rize the servicé.jr; of the Respondents .

- 4. Leave to appeal wa.y granted by this’ Court v1dc

. order dated 09.03. 2020 in the following terms: -
“The _.learned Addmonal Aduocate General -

Khyber  Pakhtunkh: 'a contends  that all.’ “the
Respondents in these pe'mons were employed either on -

pro_;ect posts or on cantract basis or were employees ’

under Section 42 of tlu Companies Act, 2017 and inno
cvcumstanaes:thelr siruices were to be regula.nzed He
further oontends thai. in all impugned judgments, the
leawned ngh Court has merely allowed writ petmons on’

- basis of similarly pl:t:ed persons, but thhout at all

adverting to the facts and circumstances of each*and o
_every case separately’”: md wtthout applying rts mmd to R

the same. He adds i “at even the laws under “which’
their appomtmem‘.s we: e made were- nat adverted to. He ’
submlts that the Resy ondents who are empcoyees on
projects or contract employees or Section 42 employees
‘were not lable to e regulanzed and thus their
" regularization by the Jearned High Court tfu‘ough the
Impugned Judgment i these petitions was ahogether
i contentions, the learned law

illegal. In support of
e-member Judgment of this

officer has rejerred tc 1 thre

Court dated 24.06. °G(4pas.sed in Civil Appeal No.687

of 901 4 {Govemmenu f Knyber, Agrxculture Lwestock
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'

and Cooperative Depunmenr through s Secrefary and B
others y Ahmad Din and another). '

2. We note that so-r-e of the petztmns are time barred' _
and in one of the petmons even no condonatzon of i delay
has been ﬁled,;’!‘he leamed Law Officer states that such-
will be done by the pebttoners . N

3. The ccmten.ttonc (azaed by the feamed Add:twnal
Advocate General, Khyber Palhtunkhwa - ! need
consideration. Therefo:e, -subject to Iumtatxon, Ieave to

appeal is granted in tr..':se petitions to consider mtgr alia

the same. )
t

S. . The learned Addmc-ral .Advocate General, Khyber

- Pakhtunkhwa (heréinafter refer*ed to as “KP?) submxts that

the Respondents were employed on contract: basis aga;nst.

. project posts, hence, their empi«%yment was depenciant on fhe’
life of the project He ﬁ.].r‘ther'élgahtends that the learned ngh
Court erred in law by extendmg t.he application of the K.P .
Employees (Regulanzanon of Q;-mces) Act, 2009 (heremafter T
referred to as “2009 Act) tu “the Respondents who we're :
employeea of different de})artments in FATA and hence were
not covered by the prowsmns of the 2009 Act m"terms\of o

Arhcle 247(3) of the Conshtunon of the Islamic Repubhc of -

Pa.klstan {(hereinafter referred o as “Constztutlon") F‘urther, .

‘

that the )unsdjctlon of the ngn Court. was speczﬁcally barred
to deal with the controversy .,onsxdenng the prowsxon of
Article 247 of the Const:tuhor as it existed at the x!elevant

' -

time and was then a part of the Constitution. He adds that

. the Presidential Order No. 1-K ‘of 1972 relied upon by the

- learned Counsel for the Respm alents only provides rebef to a

specific class of employees, w}nch was chfferent and dxstmct
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e it

hos e

R R

O T S L TG T T L R PTEYS S WA L )

SoniorCe uri A:aniate
Supreme Conet ni Pakisian
' ts.amwad

7




; SRR S S

: related to FATA in hg,ht of the

. regularization o

. regularized on that score tco. = :
. .

CIVL ATFLALS KD231, 233,235 235208, 291, JUL2ALTICT06, T 0. AL ST 2T . - : 7

MUMM”.}”J”J.’BJ]A..A 24722920 3N D BETIED

from the class under which thc Respondents feil. Turther, the

High Court has errcd in law by mlsappl ving Scction 19 of the

Civil Servants (Amendment) Acz, 2005.
. " f .

6. : Learned Counscl 1ur the Rcspondents mamly

a.rgued that the Respondcnts ought to be treated at par with

s who ‘bave ,rnen regularu(.d He further :

other employee

contends that under thc 2009 Act, the Respondents should

be regulanzed as they v.'er-e employed before thc

commencement date of t.he "’00" Act. F‘urther, the ngh-QOm't

was vested thh Junsdmnon LR adJudxcate upon matters

?S'-h Amendment. It. ﬂas been

fu.rther .contended that the Respondents Were. regulanzed

because of certain letters of the Government which allowed

f certam employces hence -on the samé score, .

the Respondents ought to be regu]a.nzed as. o{ nght
Moreover, most of the Respm .lents have been servmg the

Appellanr.-Department sausfactgrxly, hence, they deserve to be, K

7. The' questions whif:ij. are before this Court for-

determination are as follows:- . : .
Could the H:gh i purt apply the 2009 Act on

i
FATA/PATA? . .
it. Could the High .,aun exercise junsdxctlon
in matters relatt_ 1 to FATA? .
{ii,  What was the ¢ ffect of Preszdennal Order

No.13 of 19727

cOULD THE HIGH COURT PPLY_THE :2009 ACT‘ ‘

FATA/PATA? . :
ST ATTESTED
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.8. The leamed I-ugh C.,u.rt nas held in ..he meugned.

judgments that all the Resnonr .nts were employed before the. ‘

cut-off date of the QOOQ-Act. Further, that, Section 3 of the_

2009 Act provides' a- mecianism of regularizadon of .-~

employees sub_}ect to r.he fulfil:iaent of cerr.am condmons In . ' ,

this regard, the Preamble of th\ 2009 Act is reproduced bemw -

+

for ease of reference as:- : ;

| "WHEREAS 1! .5 expedient to prou;'de _fbf the
appointment and reg:larization of services of cenain N
employees appamted <1 ad-hoc basis against civil posts .
and contract basis ag: sinst project posts in the Province

of the Khyber Pakhturikhwa® [Underlmmg is ours}

The aforenoted preazable provides this Court with

an insight of  what the legislature intended 'when it

.

' promulgated the 2009 Act. Th:: said preamblc'pro\‘idfes’,a.n

mswht into the. purpose a.‘nd scope of the ob;ect of"
regularization of certain catwones of emplo;ees of ’t.he
Province of Khyber lf'a.ldmmshwa Nowhere in the said
preamble does it provide that r.m 2009 Act shall be>apphcable
on FATA/PATA The provision which addresses the questlon

of apphcabxhty of the 2009 Act °lates to employees of K:P and . :
- |

" notof FATA/PATA. Sectxon 2 p' svides definitions w h.\ch must

*

|

. |

‘be taken into consxderatxon vlnle applying the 2009 Act. . ],
i

i

]

: Secnon 2(d) specxﬂcally de- ‘nes "Govermnent’ as thc '
¢ Government of KP. Thercforc. w2 are unable to agree thh t.he - .

. - learned High Court in its ap; lication of \:he 2009 :\.ct t0.

FATA/PATA and resultantly, to +he Respendents.

1.

. —————————
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SIULASPEALS N0 201 233 205 206 Q3¢ 241, 241 293 286,21, 242,261 24 156, 220 272 2L, Bl
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206,237 280,221,292, 233, 294295 794 297 227 100 I 3,
9. Even o:h e !
erwise, it is. worth notmg that at the txme

',5

W :
hen the Respondents we_re employed- and subsequently ' '

when they were - relieved, the. 25¢ Amendment to” the -

Constitution was not,in for:,,.; As such, the apphcable v

provision of the Constltutlon was' Article 247 whxch prowded o

»*

an elaborate mechamsm for the Parliament on the eytenswn : :
1]

.Of the law to FA’I‘A/PATA In this regard, Article 247(3) is . .

[

reproduced as:-

- "{3) No act of ¢ -vlaﬂ:s-e-Shoora (Parhament)] shall
apply to any Federalr; Administered Tnbal Area or to
any part thereof, unle:is the President so directs, z_md no
Act of sfMajlis-e-Shoora (Parliament)] or a Provincial
Assembly shall apply | ‘to a Provincially Administered

: . Tribal. Area,- or to’.any part thereof, unless . the

: : © Govemor of the Prov:nce in which the Tribal Area is
situate, with the app;&pvaz of the President,. S0 direéts; L

and in giving such a direction with respect to any law, ’

the President or, as the' case may be, the Govemor, may - :

direct that the law shall, in its application ta a Tnba! ‘

Area, or to a specified part thereof, have effect subject 10

 such excepno;}g and modifications as may be specified. - :
. < i

in the direction.” . ) —

‘It is nobody s case ti at the provisions of the 2009 .

Act were extended to FATA / P/"‘A by followmg the aforenoted o

provisions of the Consututxon ‘'As such, the leamed I-hgh o

" Court could not have extencler’ the application of the 2009 '

Act, or any Act of Parliament £~ - the Provincial °Assembly for "

that matter, to FATA/ PATA on : 1¢ touchstone of the pnnc1p1e

" of casus omissus. The said p:.ncxple categorically prowdes

that, where the legtslarure has’ ~.ot prov1ded somethmg in the

language of the ]aw the Cotmt cannot -travel beyond 1ts.
‘g into the law as the sa.tne
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9. Even- othervdse; it is. worth "
otherwise, it is. worth noting that.at the‘time -

wh ‘ s,
en the Respondents:were employed and subsequently

when they were relieved; the 25% Amendment to-the -

o

Constitution was not in force. As such, the applicable

provision of the Constitution was Article 247 which provided

.

an elaborate mechanism for the Parliament on the extension

of the law to FA’I‘A/PATA In this regard, Article 247(3) is

reproduced as:- : :
+ ®(3) No act of ¢Majlis-e-Shoora (Parhament}} shall

apply to any Federali; Admmlstered Tribal Area ‘or to

any part thereof, unles the President so dxrects, and no

Act of °{Ma_ﬂ:s-e-Shaora {Partiament)j or a froummal

Assembly shall apply | 'to a Provincially Admmlstered

Tribal Area, or to’ any part thereof, unless .the
Governor of the Prowwe in whzch the Tribal Area is.
situate, with the app. \-yal of the President, 50 d:rects

and in giving such a direction with respect to any law,

the President or, as the case may be, the Gouemor, may

direct that the law
Area, or 1o a specified part thereof, have effect. sub_;ect to

such excepttans and nwdtﬁcatzons as may be speczﬁed

shall, in its application to a Tnbal

in the dxrectum.

it is nobody’s case th.at the provisions of the 2009

Act wereoextended to FATA / PA7A by following the aforenoted

provisions of the Consﬁtutioﬁ:f'As such, -the learned High
t could not have extendex. t.he application of the 2009

t.he Provincial Assembly for

Cour

e touchstone of the prmcxple ’

jSSus. The smd p.l ‘nciple categorically prowdes
¥

“of casus omi
ovided something m ‘the

that, where the leg151at:ure has ot P

language of the law, f.hé Comt -cannot travel beyond 1ts

jurisdiction ‘and read somethir'g into the law as the sa.tne
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-the Constitution and would constitute an order Mﬁout'

- lawful authority and without juj.risdiction.

IV APPEALS MQ.ZI1. 233, 235 238 238 2+, 242 243, 738 3 ‘
4 LRS840 22 . ~ v . &
.nzmm“ 10 I

would b ires :
e ultra vires the Powerzzz available to the Court under

jurisdiction, The same would ~1so be against the pnnmple of
Tnchotomy of Powers upon wmch the, State funcuons All
three organs of the State_ha».r: ‘been given specific powers

under the law and as such, ‘the said powers cannot be

overstepped. We are therefof-a inclined to hold t.‘naf .the | ,

learned High Court in the nnpngned judgments has travelled

beyond its jurisdiction in applying the 2009 Act to :the

Respondents which action is :ex facie erroneous, beyond

o,
COULD THE HIGH COURT E EXERCISE JURISDTCTION IN

MATTERS RELATED TO FATA /PATA?

10. The 25% Amendme-xt was passed in the Natlona.l

Assembly on 24.05.2018 and spbsequently by the Senate on
25.05.2018. Section & of the Constitution (’IWenty-F:fﬂ':
Amendment) Act, 2018 onllittederﬁ.cle 247 of the Constitution
with effect from 04.06.2015 and, ;iftter alia, m_erged~
F‘ATA/PATA in the provmcc @, KP. The Respondents were

employed before the mcorporauon of the 25% Amendment in -

the Consntunon and cannot bP* gwen retrospective effect. As

er at hand because tbe )

uch, Article 247 apphes to thl matt
inted at'a time when the said Arhcle'

Respondems were appo
was in force and had not been | rmtted from the Constitution.

d an i mdeed could not be a:g}.led

It has not even been argue
that the 25t amendment‘ o the Constltutxon has 1
retrospective effect. i ATTESTED
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that the High Court or the Sug. reme Court could not exercise |
. ) ) : ‘ '
jurisdiction in a Tribal Arez i.e. FATA/PATA umless the

Parliament provided otherwise. i‘h% only exception provided in

-the said sub-article is, tha: nothing \vou.ld aﬁ‘ect the

- jurisdiction of the High Court ¢ - Supreme Court in relatmn o .

a Tribal Area 1m.medxately bef.re the commencmg day "he "

: said exception does not apply in the instant controversy,

therefore, the main focus of our scrutiny will bg Article 247(7)

_inasmuch as it provides for a1 ouster of jurisdiction. For

ease of reference, Article 247(7) (as it was then) is reproduced

below as:-
(7} Neither the F.ipreme Court nor a High Caurt shall
exercise any jurisdictiorr under the Constitution in relation 1o

a Tribal Area, unless %.ajlis-e-Shoora {Parliament)] by law . )
othenvise provides: ’ :
X Provided that netiing in this cla.us.e shall affect the
' Jjurisdiction which the Suprem.e Court or a High Court ' i
mra.sed in relation to < Tnbal Area immediately before the |

com.mencmg day.” - . . ‘
3

A bare perusal of Lae abovementloned Arhcle of 1

the Consutunon makes it clzar that the lawmakers had

specifically ousted the _]unsd.\cu on of the Supreme- Court and .

the High Court in the exercise of jurisdiction under, ‘the

Consttution in relaton to Fa TA/PATA The learned I—hgh

.
gmet.ts has placed rehance on the

Court in the unpugned jud

25t Amendment and exermsv-u ]L.nschcnon com;prmng the

Court As stated above, the

Respondents were appomted b. .ore the said Amendmcnt was Q‘
. Amendment could not have [

controversy which is before thi

introduced. As such, the 23-

e o e e e
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Iwent beyond its’ powers and’ anphed ‘the 25th Amendment
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been pgiver i licati ently,

T gven retrospective application. Consequently, the.

le - Hi i o ' : .
amed. High Court, instead. ol',examining the merits of the :

cases of the Respondents on tae touchstone of Arbcle 247,;.

ret;‘ogpectively." Giving the '23"‘!1 Amendment retrospect.iv.e1§:
application would open a ﬂoocégate of unnecessary legal and
constitutional complications shich can and should bc;a jil':
avoided by giving effect to ':he Ietter' and spirit of the .

Constitution and the intent a.m. nmpose of Article 247 and nts

subsequent omission by way rz the 25% amendment 0 the

Consututlon Reliance in this :-*gard is placed on the case! of *

Hidavat U]lah v. Muhammad Y::unas and Others [PLD 2020
sC 362] the relevant part of wh‘\.h is reproduced below as:-

.

5. Learned Aduumte General has su_ppor:ed zhose
submission with the addzd ground that the orders passed by . .u .
the relevant fora under i FCR are all dated prior to the 25 - : o
Constitutional Amend*.ent which came Lo eﬂecz on " - ;
31.05.2618. Thus, the ~ecommendations of the Council of ‘ o
Elders dated 15.12.20; % unil the decision of the review by '«“. :
the PATA Appellate Tritz-hal on 24.04.2018 predate the said i ’g S
COn.st"ut‘.onnl Amendmiznt. Consequently, af the relzu ) {
e when ihe judgme:! was detivered, the provisions of : K :
4riicle 247(7) of Fthe Cori: Stution were in force. - o I
. ;
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6. The cuser o .msd.c:wr. of the High Court under )

Article 199 of the Consw tution is specx;z.. for the reason that

"cause of action for Gil -:lief of such Sersaya as well as the

residence of the pardies and the locus of the corpus of the - i

dispute, namely, the Cor mines are located within the Koha: " :

Frontier Region. Cor'.sr,men.l_.;, the High Court kad..ro: -..\ - ' , !

Jjurisdiction 10 entertain e wri petiion. Indeed, the aspez - T ’ E :
'

of the case has nol Jeen wr:.aerea in the impugned ! " . '

g2

Judgment Gl Gk :

1Z2. It may aiso be mowE: thal the Supreme Court and ; | J i
Hign Court (Txtension of Jurisdiction to Federally L
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. Administered Tribal :Areas] Act, 2018 was to ..bAe‘ ?ﬁaade'

" Government. However, no suchi-date had been notiﬁed af r.he g
material aspect of the lis beforc 1t _Even othe

. promulgation, the }iespondcntg

provisions because the

- employed before the sai

. to apply the said Act to th

claimed that smce all the emy. oy

applicable from a date which was to be notified by the Federal

time the High Court took cogm:'a.nce of the matter and m any

id not consider or. c-)ply its judicial mmd to ‘this

rwise, if the .saJd

event, it d

Act is taken to -be apphc, ble from ‘the date of its

cannot' take the benefit ‘oslf its .

Ré:pondents were admittédly

d Act ;-'as promulgated while Artlc]e

247 of the Consnmuon still held the field.

leamed High Court did not ha}u. Junsdlctmn to enterta.to the

tions in question. We note, r.hat “in one of the unpugr'ed

_petd
gh (J‘Ourt has candidly conceded S

juélgments, the learned Hi

that it is unaware whether the 2009 Act has been made

apphcable to FATA/PAﬁI‘A or r.t " Given this, we are unable

.see how and on‘what basis the -carned ngh Courﬁ:roceed«d

e case: of the Respondents. R

WHAT WAS THE EFFECT Ol?fPRESIDENTIAL ORDER NO.

|13 0F 19727

We note that some’ :)f r.he Rcspondentslseek‘the -

.ered Tribal Areas (Employees
0. 13 of 2012*}.

- 13.
benefit of the Centrally Adminis
1972 (“Prcsxden -jal Order N

-Status) Order,
for the said Respondents has

In essence, the learned Counsel

ees recruited in FA’I‘A are

e Provmc1e.l Govemment on

deemed to bc employees of {5
nel;lt_of

eral Gof«..rnment thus, the be
to them: In thls

ATTESTC

depui:ation with the Fed

should 4automati-.§ajly extend

the 2009 Act

As .such,’ ;he Ce )
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. whxch is beyond the apphcab.t

" time of promulgation of the saum
\ placed reliance on this" Courta
conclude
d of pro

therefore, the same is mapphcnale t

, Presxdentla.l Order 1o the R

m‘:e_a..ac.:u_ r 2e) 2e3 2en mn : — -
BT O T DRI A 1T L TR T o
RER LT 1) . 14 -
N )
l Ed
7

.':' T

oy

- rega.rd the ReSpondents have ]waced reliance on T-‘aragraph 3 '

of the Presuientlal Order wh:ch eads as follows:- ‘-;1.' :

“3. Status of : ‘he " employees of the Centrally
Admmrstered Tnbal Areas:- Naththsrandmg anythmg :
contamed in thelr candz'tons of service, the emplayees shall, "

. as from the appomted r.ay, be employees of | the Pmumczal
"+ . Government and shall wark under the overall. admxmstrunue .
control of the Promncmlwovemment on the same ’erms and

. conditions of service Gy .respects remuneration, leaue and

pension and. the sam.. rights as  respecls dlsctphnary

matters or tenure of .;mce as were appllcable ) them
1mmediately before that my . AN
b f,

A bare perusa.l of thv a.forenoted paragraph shows

that the Presidential Order was apphcable to those employees

-who were already in.service Ok the appointed day. What this

means, in essence, is that t.hﬁjsaid Presidential Ordexq Was

specific, and, as such, its appi. tmn could not be extended . '_. ‘

to cover the Respondents 'I'hc mattcr of mterpretatwn‘ of a

Presidential Order has already *een dealt with by this Court T

e m the stance taken by the

+

in this regard, we find substan'

learned AAG that the Respondt nts were appoxnted at a-tu:ne .

1ty of the Presmenual Order

which was apphcable on]y to th'\se who were in servlce at t.he

Order 'I‘he learned AAG ha,s O
Order dated 22. 06 201% to

that the Respondents vere not m sermce at. t.he tunel S

mu.lgat:on of Presxden 31 Order No 13. of 1972

o them. We ﬁnd that t.he

learned High Court has erret.‘ “in law in applymg the sa.ld‘

espctsdents ina umversal manner.-

yees of F,.TA as such cannot be treated

ATTEST.

T
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" have been regularized and so shoul;l they,

43 nEL 2

iy A,
4 73 493 >

pu—
B

as - - - ’ ’
provincial employees as the-same came under the cbntrol‘

of the Federal Govemmen"' and not -the. | Prm;incial.

Governm
ent. F‘or the’ saud re:sons, we are unformnately

unable to agree with the leamet:! ngh Court in its ﬂrxd.mgS to

the effect that the Respondents were under the cont:rol of the

Provincial Government and as such, came under: the

.

umbrella of the 2009 Act.
14. The learned ngh Sourt has in the unpugnEd

Judgrnents held that, by not* .egulanzmg the Respondents

and by regularizing others, the Appellants have comrmtted

discrimination. The said ﬁndin" is not based on any'lega}l or,
factual basis. Firstly, even when others _have ‘been-

ances and terms and condmans of .

ga.l.ly been

regularized, the circumst

their employment were chﬂ'erem If some have ille

regulanzed the pennoners cannot ‘claim equal treatment wrth

them. If and when the questxon of legality and vahd.tty o

.l

regularization comes before u’% we will pass appropnate

orders after consxdermg the fay_s, czrcumstances a.ndlments

of each. case. It has been repes cedly he]d by this Court that

regularization is not a vested ':;'ght but requires a statutory -

basis which is admittedly absel: - in
7 rely on the fact that othcrs

'the instant case. As such, '

the present Respondents mere’
thch _1s not a
t

legal ground per se. Where a c- “ntractual employee wishes to

be regularized, he must demon: trate statutory basis for such

a claim, in the absence of wr.'ch, relief cannot be granted

solely on the principle of "sirm] rly placed”. Such a course of

.’
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, action would tantamount to riaking onc right out of two
wrongs which is not permissible in the law.

CAN THE RESPONDENTS, BLLNG PROJECT EMPLOYEES
CLAIM REGULARIZATION BAS m,D ON LONG SDRVICD?

15. - It is trite. that lo;’:g service is no ground for
regularization. As stated abg:s,- regularization has to,'j be’
S{Jpported by legislation and is :10t an automatically éccruing
right. Even if we agree with ﬂ':\;‘.t: findings of the learned High .
Court that the Respondents hive been serving efficiently( for
many years, it is worth né‘.i:ng that the fact that t:hg

Respondents * were project .émployees has not been

40 . i . :
controverted. As’ such, Secticn 3 in lts pla.m _;a.nguage : e

. T "
. excludes project employees from the benefit of regulanzatgon '

Sa e

\._—-—'__'_—f . .
under the provisions of the 2009 Act. Therefore, keeping-in

view the language of the 2009 Act itself, there appears:_no'

lawful basis for the Resp(:ndents to claim beneﬁcia.l
o .

interpretation of the 2009 Act s the Court ca.nnot overstep

its powers to add language to a! starute which the lcg'nslatu.re

has not provided. S ' .

.16, . The Impugned Jucjments of the lcarned High
Court proceed on an incorrect actual and legal premise and

have erronecously applied the lai+, rules and reguiations to the'

facts and circumstances of th# cases before it. A clear legal

and jurisdictional error in exers;se of jurisdicton by the High

SE T eI Y T R T T T S A

Repubhc of Pakistan is ﬂoatml on the sun’ace of the record

o at .

Couri under Article 199 of th.: Constitution of the lslamic (L 3

which makes the judgments ur ustamable -
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214,707 230,191,207, 203, 900.355 190 537 350 371 S0t dagi opAgng o LA 17 ¥ }
s . . j:' .
17. Therefore, for reasons recorded above, we allow
. . l

the titled Appea.ls and set asu'le the unpugned uudgments of

the Peshawar ngh Court passed in Writ Petttxon No. 390 P of

2012 etc — ) ' f% A/
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regularized: by the Direclor of Education: FATA: bearlngl cst R-99- 108 dated
26/02/12018 _.and Notif‘ callon ‘No. $Q &) fSSB
1110512072
Age.ngy‘ Education
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:.‘TO S I '. cr .: | _’]g

~ The Director Elementary and Secondary Educanon -

KPK Peshawar |

Subject: - Departmental Appeal against the order dated 04.10.2022
| ~ whereby appomtmcnt order dated 26 02. 2018 of the
ppellant has been w1thdrawn : o

Prayer -

| < On acceptance of instant- Departmental Appeal the
pensronary benefits may kmdly be granted in favor of the appellant
. alongwith all back benefrts ' ’ |

Resnected Sir

1 That initially the appellant has appomted as PST BPS 07 on.
13/04/2007 as commumty base school teacher after
) recommendatton of Selectton Comrmttee and after fulfilling

of the codal formahtres for the said post :
2. That after appointment the appellant performed his duty with
full devotion and hard work and no complaint whatsoever

‘ has been rnade against the appellant. :

3. That the appellant performed his duty till 31 12 2010 with
‘respondent Department and after that due to closer of

: 'commumty school the servrce of the appellant has been

o -



,<7 L an
4. That the  appellant submitted Writ_' Petition. No.

12498/2012 for reinstatement and regularizing of his

 service which has been accepted on l'5.06.2016.

5. That the respondent Departmeht filed CPLA No. 450-
P/2016 against the said Judgment dated 15.06.2016.

6. That non implementation Judgment passed in Writ
Petition No. 2498/2012 the appenam filed COC No.
330-P/2016 on response of which tllie appellant has been
reinstated on 19.04.2017 by the ;espondent Department

on community project for a periOd of one year.

7. That after that the appellant performed hlS duty only for
a penod “of one Yyear wef 19- 04- 2017 to tll
30 04.2018.

8. That the appellant has been adjustéd on permanent post
and has been regularized on 30.04.201_8.

9. That on 04.10.2022 the impugned ord_ei has been 1ssued
whereby the appointment order of the appellant has been

withdrawn without fulfilling the codal formality |

10. That the i impu gned order dated 04 10. 2022 may be liable

 for setting aside on the following grounds -

GROUNDS

A. That the impugned order dated 04.10. 2022 is illegal void
ab-initio because it has been passed Without fulfilling the

codal formilities.

B. That no charge sheet no statement of allegation no show

cause notice has been issued against the appellant.



F-

C. That no Departmental Appeal i mquu'y has been conducted

against the appellant.

4

D.That no opportunity of defense and; personal hearing
provided to the appellant. ‘

E. That it is a well settled principle of lawithat no one can be

i

condemn unheard. - 1

1

F. That similar nature Service Appeal Nf). 4904/2021 has
already been accepted by this Hon'
31.01.2022.

able Tribunal on

It is therefore most humbly prayed that on
acceptance of instant Departmental Appeal the appellant
may kindly be reinstate in service {OR compulsory
retirement from service 'alongwith peﬁsionary benefits
may kindly be granted in favor of the appellant

alongwith all back benefits. i
: 1

Dated 02.11.2022




' BEFORE TIIE KHYBER PAKH
: TRIBUNAL PESHAWAR.

InRe S,A Nt? ; L( of 2021 ' Dmd ggz f(/?éal/

Abdul Mahk s/o Nasrullah Jan R/o QaVyum Khel Bar
Qamber K.hel Khajorl Tehsﬂ Bara District Khyber :
PREeaisas uAmaellant

’ “ 1) Dlrector Educatlon FATA -":'Secr’e;tégiét Warsal«_ Rbéd
| Peshawar L R

: '7) Dlstnct Educa’aon Ofﬁcer Kuram D1stnct Kuram Para
R Cl'unar , 3 ,
e .o) Addmonal Dlsmct Eduaatlon Ofﬁcer Lower and Cem;ral o

Kuram Sadda

’ "4) Dlstnct Educa lon Ofﬁcer Dlstnct KhybPr at Iammd | \

‘ Ceeeentireaias Respondents
F\ﬂedto-dﬁ?/ . .,

SNAPPEAL U/S 4 .OF-’THE KHYBER PAKHTUNKHWA. '
- SERVICE: TRIBUNAL ACT. . 1074 AGAINST THE
- ORDER DATED 30/12/2020 WHEREBY THE SERVICE
' OF THE APPELLANT HAS. BEEN CANCELLED
AGAINST "WHICH . THE _APPELLANT FILED
: .ADEPARTMENTAL APPEAL ON. 1)1/01/2021 WHICH

HAS __NOT.  BEEN :DECIDED W’ITHIN TH[E‘
STATUTORY PERIOD 90 OF DAYS
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:PRAS{ER -

o «ONAA’CCE.PTANCE OF 'THIS AP?EAL THE .
. AIM'I"UGNED"ORDERAS DATED . .




Abdul Mailk S/o Nasrullah Jan R/o Qayyum Khel Bar Qamber Khel Kha]on Tehsn
. Bara Dlstnct Khyber, '

Darector Educat:on FATA Secretaruat Warsak Road Peshawar and others

’ Roe,e&a 'I.(Ifwan,

Serv;ce Appeal No 4904/2021

: Date of Irlstltutlon - . 05 04 2021
Date of Dec:saon 31, 01 2022

. ) . 1 (Appellant)

: 'VERsus" |

, -

e .o ST (Respondents)

-

v

: Advocate‘ [ o : F e Fpr‘Appellafntf‘ o f

Muhammad Adeel Butt . .’ ' PR B S

"Additlonal‘Advocate General L

. AHMAD SULTAN TAREEN "
' ATIQ-UR-REHMAN WAZIR -

SR 4907/2021 titled Zaheer Zada

. :8.:'.4912/2021 t!ﬂed Mst. Zalida

L 4905/2021 titled Irfan Ullah o

. For reSp'c;nden'ts s

‘w ° CHAIRMAN ;77
w’" .. MEMBER (EXECUTIVE)

-

. JUDGMENT .

shall dlspose of the :nstant service appeal as well as the followung connected

serwce appeals, as common quesnon of Iaw and facts are mvolved therem -

2. j4905/2021 ftied SalamatUIlah Co o s

L4 -“4908/2021 t:tted Saqib Khan

: s.j"4909/2021 titled Kheyal Muhammad -

6. 4910/2021 titled Sher Alarn :
.‘7..«4311/2021 tltied A2|m unah /

) A Q-UR-REHMAN WAZIB MEMBER(E) - ThIS smgle Judgment

X



S 9 4913/2021 tltled Syed Rehman :f'. TR R
: ‘02; Brref facls of the case are that the appellants were appornted as PTC .

- Teacher in Communal School In BPS-7 1n the year 1998 to 2004 at erstwhrle

Khyber Agency (Now Dlstrlct Khyber) Belng un-trarned services of the appellants

' 4

"‘-were terrnrnated vlde o‘ated 31- 12-2012 but such order was rescind vide order
~dated 0_,-01~2013 as: the competent authonty vrde _order 'dated 05 04—2013
'crrculated the dedsmn to consrder appomtment of - all thos=- un-tramed/un-j
: quallﬂed Iocal comrnumty school teachers for re- apporntrnent cgamst the avarlable _

. sanctroned posts of PST wrth the exrstrng recruutment crrterra sub]ect to Ithe
-condrtion that they wxll achure the prescnbed _orofessronal and academrc

NN

‘_'-quallf catron for the post wrthrn 24 months after thelr re=apporntment agalnst the

’ regular pS

ost Upon appountment agalnst regular posts the appellant farled to ’
. qurre the same, hence were termmated frorn servrce Vrde order dated 31 07-
2015 agalnst whlch the appellant filed depamnental appeal followed by Wnt

_ Petltlon No. 3682 P/2015, whlch was dismlssed vrde Jddgment dated 28 09-2016

‘ The appellant challenged the decrslon of the Hngh Court in’ t1e Supreme Court of
. Pakrstan vlde CPLA No 3464-P/2016 WhICh was drsposed of vrde judgment dated
L .27‘04"“017 on- the terms d'lat Iet the petrtloners submlt applrcatrons to the'
' respondents and we are conﬁdent that they wrll look Into thls matter

' sympathetrcally ln view of the facls and crrcomstances of t:re case, obv:ously,
"anybocly already Iegally appornted should not be drsturbed ._n pursuance of the
: Judgrnent the appellants submrtted applrcatlons to the respon:lents but they were
' not appomted and such dec:slon was commumcated to the appellants vide order
dated 27 09 -2017, henc:e they agaln filed Wnt Pet:tron No 4283 P/2017 Wthh

- was accepted vrde Judgment dated 28-06 2018 In pursuan-e or the Judgment,
' the appellant were re~appo|nted vnde order dated 22-06-2019 sub;ect to- decasron

al;t’ESTED of the supreme court in: CPLA already ﬁled The august Supreme Court of Pakistan

declded the case |n favor of the pehtroners (the present respondents) vrde

-\t—\,l. r Pl lui fonvy
Nerviee et and,
"ushut'vt\.},r‘

. :g PR



. .u' T : : .;:h - E&ﬁ -
. L ] - o _— "
‘ . '3: g ~.7. o REN

: oLl ?) L . . ) .

Judgment dated 28-06-2018 ‘and . In pursuance of the Judgment the re- _:

- appo:ntment order dated 22-06-2019 was cancelled vrde order dated 30-12- -2020:; ‘

Feelrng aggrreved the appellants ﬁled departrnental appeals, whrch were not

' -responded hence the lnstant ser\f ice appeal with prayers that the :mpugned order

dated 30 12-2020 may be set asule and. the appellants may be re-lnstated in

. servrce wrth alI back benefts or any other remedy which thrs tnbunal deems fit .

may also- be granted rn favor of the appellants

03..; Learned counsel for the appellants has contended that the appellants has

i “not been treated in accordance wrth law, hence thelr nghts secured under- the

Const:tutron has badly been vlolated that the lmpugned order dated 30-12 -2020

.' ith,, without obse_rving"t’he procedure

‘as prescrlbed inlaw; that the appellans are havrng services of almost 20 years at

: therr credrt and it would not be JUS’C on part of the appellants to ignore therr '

servrces rendered S0 far, that the appeHants were Initially project employees but

) later on were regulanzed hence they are entrtled to- pensronary benef' ts as the

epex court in varxous Judgments has already granted rellef in slmllar nature cases,

Lhat cases -of the appeliants may also be consrdered on the same footrngs on the

pnnciple of consrstency and they may be granted penslonary beneﬁts keeprng in

view their length of servrce

04, Learned Addrt:onal Advocate General for the respondenis has contended:'

: that the appellants were rnrtlally appomted on’ prOJect posts PST Communal'

School Teachers for the prolect perlod only, that the appellants were terrnlnated

from servrce on 31 -12- 2012 For the reason that they were un-tralned that the

' appellants were re-appdmted sub]ect to the condrtron to acquire the prescnbed

" ;:”/f ERrR
4 X!
R ALY

riny
"cah“ u”“‘

3

1] VVA

academrc and professronal qualrﬁcaoons wrthm 24 months alter -their .

appolntmenls othenmse thelr re-apporntrnent orders would stand cancelled that

the appellant farled to acqu!re the requrred quallr‘ catron, hence they were . again

¢’



terminated vide:order @fi%teq 3i;0>;261€5,hé'géins;t'6yhicﬁ-Atl'mé.-'app_el-lfa.r.!t filed. WP o
R _36'szfeléoi5:; vihich was c‘!‘is'r'nis.séd‘zvjde judgment q&téd:§;:8569§2016;' that the
. appeliants fied CPLANG 3464:P/2016, which was al50 dispoed of on 27:04-2017
wi"t_H.‘th_e rema.rks.'Ith'a‘t..the éé"ﬁﬁpﬁém‘ wnll sqbrﬁlt a'.p}'Dil.l_.CaﬁO% beféx}é respondents;
'-thé( 'ub_Qn;Slibmiésion'Eofflapbl_i’éatipns,; hth'én: req'uesfl;.'s"w'eure_‘: _e%kﬁineﬁ but wére
; ”':foﬁnd f'giévoid' of' rnerlt,? hence were ,rgjecée&} E@t in.¢1:_m§}:{ép¢§.§;wi;h | ,judg'}'ne'nt '
" dated -2‘5-06:2,018 of lRfefshaW-alj:!-‘!igh}éc.)u'rf t_n'é abpeljairjts' ,:Wé;é:'réiﬁsﬁétea again,
' witl;{ ‘the -éoné@ﬂén -of. .dééi'si;'n'of s'uQi‘em}e“ court” in CPLA E‘;:!‘:’r"eaqlg/;‘fl‘shled;:that- té‘ue

supreme i;oiJr;t'gSf..Palgistari',déci'ded,'j:in'.favpr' of .tl'ne',apf;;;alla"ritfiz’ (the present -
. . cele Tt < RERRLY E . .. I"Z" . "v:‘ S s .

- (e;pondens) _\‘}"idé ‘ j_ui‘jgm'engt‘- dated’ .';2_8-,06-'2018;;.hen’té}f;hé&t_‘_'We'r_'e' again

terminated from service yide order dated 30-12-3020; tha cases of the appelants

~-had .alféadyfb_é } decided_ by the AbeX,Court,- i'uignce ‘th‘le'.pr'esentff;él‘ppeals' Eeihg )

" devoid mierit may be dismissed. * .~ . .. LT

- ' 06. “Récvor'{:i', .'re\:/eals_" that the "appellants W'ere: .-a_l;ipoini:'ed' _.as' PTC
t:eélqhe'i's/cpmi'nuﬁal'sg:iqqpi't'eachers_ (BPS-7) on contéd basis in communal
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traunmg was offered to the appellants w:thrn the prescnbed penod or otherwise, '

o as thes appellanls themselves were unable to acqurre such quahf catron, rather it

- was responslblllty of. the respondents to arrange such tralnlng for thern After

exprry of the penod the appellants were agam termmated vnde order dated 31-

07-2015, agarpst Wthh the appellants flled departmenlal apoeals followed by wnt ‘

A petltlon No 3682-P/2015 whlch was dzsmlssed V|de Ldgment dated 28-09-2016 :

on the grounds that the appellanls farled to acqurre the prescribed quallt‘ ications.

5
th the rer]';mred
K 2 r

qualrf catlon as it was beyond control of the appellants td select themselves for -

It however was responsmlhty of the respondents to equrp tl'ern wi

_such trarnlng, rather rt was. upon dlscretron of

the respondenE to select
) . .

at a belatecl stage, but durrng the course of Irtlgatron, the appellants

are conducted by respondents and they must not suffer for foll:es of the
respondenls hence they lost thelr case before the court, agalnst whlch the .
) appellants Fled CPLA No 3464/2016 whlch was decuded vude Judgment dated 27-

04—2017 on sympathetrc terms that let the appellanls subrnrt appllcatlons to

’ respondents as they have worked for. qulte sorne tlme agarrst regular posts and

T owe are cont' dent that respondents wrll look Into this matter sympathetlcally ln

-~vrew of the facts and crrcumstances of the case, obvrously, anybody already:

legally appornted shopld not- be drsturbed In pursuance of the judgment the
appellant.s ﬁled appllcatlons before the respondents but thelr requests were

turned down agalnst whlch the appellants agaln fi led er‘ petitlon No 4283-_

o P/2017 which was decuded in favor of the appellants vrde judgment dated 28 06-

o 2018 and in pursuance of the Judgment the appellants were re-appornted vrde

order dated 22 06-2019 subJect to- declsron of supreme court m CPI.A already .

i
'_ f‘led The august Supreme Court of Pakrstan declded the case - In favor ‘of the -

petltloners (the present respondents) and |n compllance the order of thelr :

rre apporntment dated 22-06
th: "-‘"w&
Tibg, !1_“1’ N .

e -
g \'“Qh sage

-2019 was cancelled v:de order dated 30-12-2020,




departmental appeals Whlch were not
. responded hence the lnstantservice appeals. B '

s " 07 We have observed that the appellants worked agalnst the PTC posts on

contract agalnst prOJect posls for qUIte some* t;me thereafter, they were.

appolnted agalnst regular posls under the pOlle devlsed by the government that

all un-tralned/un-qualif ed Iocal commuruty teachers W|II be. re-appomted agalnst

avallable sanctronecl posts of PST wrth the exestrng recrurtment cnterla Sle]ECt to .

the condltron that they will acqulre the prescnbed quallf catron wlthzn 24 rnonths

' The appellants however, were penallzed for not acqumng the prescnbed

' quallf catron W|thm the stipulated tlmeﬁa

\

me, Wthh however was responsub:lrty of

. the respond nts to arrange such tralnrng for them well wrthsn tlme and the

nts were not supposed to suffer for lapses of the respondents Whlle

relylng on Judgment ll"l Wnt Petrtlon No 4657-P/2016 the honorable High Court

. Peshawar decrded in thelr favor vlde 3udgn1ent dated 28-06-2018 It is pertrnent

4657-P/2016 deqlded on 29 03 2018 th

: §

achers In cornrnunal :

* to rnentlon that in ert Petrtron No.

petrtloners were also srmtlarly placed employees belng F-’J‘C te
schools and | in pursuance of ‘that )udgment their servlces Were regulanzed ‘l'he
- only dszerence between the present appellanls and the appellants |n that case

~was that they had acqulred the pracrlbed quallt' catlons but the present

appellants drd not fi nd opportunlty to acqurre such tralnlng, hence they Iost the

opportunlty on ‘this smgle polnt msplte of the fact that lt was not thelr '

. responsubuhty to select themselves for such trarnlng, rather lt was mandatory upon

- the respondenls to select and send them for such tralnlng

.'0‘8.A

Equlty and farr play demands that the long
rn"'..""-'- : : : ‘ I
Hhhinkshaa - ST " ' B
N Vipe Irihu.\.t-.’
ealxavwany




N . - T
. ’ L. . . . T ;
. - . : . o . . " : s 8
. . o . N . oo . .
. EIEEN N . . - CEE .. . L, o
B b M . Vet o, ! / .o -
. . « NP g .. "
- L . " S ' e r'

., - R ’ . . ~. U . R . . ‘,“. R

. .. oo 8 L . . & w

. servuces rendered by the appellants agalnst the posts shall not go In waste and nt

' .would be un~just to: lgnore thelr long and un—blemlshed servrce. It ls also an

' 'adrmtted fact that the appellants sen/ed rnlbally on contract but later on: they,

' were appomted agalnst regular posts We are of the conssdered oplmon that they .

deserve to be treated syrnpathetxcally on the lssue of grant of penssonafy.

v beneﬂts Regarding the question of entutlement of the appellaats to the penSlon,

W

C.owe would llke to reproduce the relevant rules of the penston ruls, 1963 as;under.
’ © . M . : N |' .{ A' t‘.:‘ N
the semces of the government servant

beg/ns to qua///j/ for pens/on when- he ta/res over c/ra/ye of b‘ze past to
.. wh/r:h /7e is f rst appa/nted : :

o 22 Sulyect to any spe::/a/ ru/es,

: ».2 3 Temp ra/y ana' oﬁ?aabng serwr:e sha// count for pensfan as rnd/cated
-be/ - ' ' A :-~;'.

RS
tF
A

\\/J i( — @ ) governmeat servant borne arr tempafa/y establis, hment who have

Trvive f‘rll

MINER -
Pakh!ubh\-\

) /er'de/'ed mare than ) Ve years conbnuous tempora/y service :for the
: pwpose of pens‘/on or gratuity; and ‘

. (/_) Temporary ana’ aﬁ?crabng serwr:e fo//owea’ by conﬁnrat/an sha// also .
‘ count for pens/on or gratwty

1 .o ’
[} . *

The rules ibld reveals that servrce of the governmen‘ servant beglns to

’quallfy for penslon frnm the - very first, day of h:s/her taklng over charge
rrrespecbve of. the fact whether hls/her appomtrnent and ently |nto servrce was '’

N ternporary or regular It is also clear frorn sub-rule-(l) that contlnuous temporary

servlce of a crwl servant shall,also be counted for the purpose of penslon or.

' -gratulty and by vrrtue of suh rule- (i) temporary and oﬁicnating servuce followed

- by conﬁ matlon shaII be counted for penswn or gratu:ty

“ ) ¢ 4

The august Supreme Court of Pakrstan in |t:s Judgment reported as PLD
1973 SC 514 has held t.hat

09.

“lt must now be taken as well settled that a person

TESTEBNhO enters government sennce has also somethlng to_look forward after hlS

: retnrement to what are called retlrement

——— L e — A~ ——— - -

— e
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reduced or refused arbrtrarrly except to the extent arid in. the nanner prov:ded i

" .are Ieft to bear thelr own tosts File be consrgned to record roon

31,01,2022 -
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al crvrl sen/ant is no Ionger a bounty but a. nght acqulred aﬂer puttmg in -

satrsfactory service for the prescnbed rmmmum penod A forborr, |t cannot be-

{

rthe relevant rules #,o

.-‘-'.‘.: .l

10. In the Instant case, ;he appellants served contlnuously for almost 20'

: .years mrtrally on contract and foilowed by regular servrce and as per pension

. ruies, 1963 the appellants has quallﬁed the prescnbed servzce fcr pensronary

‘ benef ts In vlew of the foregomg drscr.ssron the mstant appeal as well as ’the.

. connected servrce appea!s are pamally accepted by modrfyrng the mpugned‘

order dated 30 12 2020 lnto compulsory retlrement for the pur::ose :>f pensmnary.
benefts alongwrth ancrllary beneﬁts wnth dlrectuon to the respondents to f nallze

the pensron cases of the appellants for the entlre penod of tl'elr servrce Partres

5.

, (Anoéu -FEHMAN WAZIR)'
CHAIRMAN :

MEMBER ’E)
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f. 1009 § CMR“I

] .‘,uprcme Court of Palslstan]

sacint .
v

Present: Abtlul Hameed Dogar, C. J Ijaz-ul-Hassan Khan,. Muhammad Qmm Jan Khan
and Ch. Ejaz Yousaf JJ : T ) . _.‘

‘x

GOVFRNMDNT OF PUNJAB, through Secretary Educatton, Cwnl Secretanat, L"lhOlc and
othels----Petxtlonels . Lo e 1

Versus T T ,

SAMEENA PARVEEN and others--~-Respondents

Crlmmal PetntlonsNos 71 Lnand 72-L Cwnl Petltlons 215 L,216-L,217- L 218 L 224-L to 236 L of

2006. dcmded on 29th Apnl 2008.

(On appeal from the Judgment dated 29 1 2008 of the Lahore High- Court Lahore passed in.Cr.O.P.
No.370/W and 561/W-of 2007. Writ Petitions Nos.11525, 11263, 11516, 11662, 31663, 11766, 11881
11895 12136 and 12185 of 2007, 84. 12 274 345, 599 64'3 and 11619 ot‘"OOS)

.
. R

Civil service---‘ e

----Admlmstratlon'of }ustice-»lf a Tnbunal ‘or the Supreme Court decides a pd}nt of law relatmg to
the terms and conditions of a civil servant who litigated; and there were other civil servants, who may
not have taken any - ‘legal- proceedings: «n.such a case, the dictates of- _}usttce and ‘rule of ‘good
governance. demand that the benefit-of the said.decision be extended to other civil servénts also. who'
may, not be partles “to. that Imgatlon mstead of compelling them to approach the:Tribunal or'any other
legal forum---All cmzens are equal before'law and-entitled t6 equal protecnon ff law as-per Art.25 of the

) Constitution.- . : S :

Hameed Akhtar Niazi v. The Secretary, Est'abhshment Division, Govermrxent'of Paléistan end others 1996
SCMR 1185 and Tara Chand and others v..Karachi Water and Sewerage Board, Karachx and others 2005

SCMR 499 fol

Mst. Muqqadas Akhtar and another v. Province of Punjab through Secretary Educatxon Department,

- Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar AA-G Punjab and Rana Abdul Qayyum, DS (Educatlon) Punnb for

_Petitioners. - , : . '

1 al’3

of 2008).

S.M. Tayyab Semor Ad»locate Suprsme Court for Respondents (in Cr.Ps. Nos 71—L 72-L and C.I’.2”4‘I
|

Nemo for othér Respondents. .

ORDER

ABDUL HAMEED DOGAR, -C.J. --—Through this order we mtend to dlspose of above captioned
petitions filed against common judgment, dated 29-1-2008 passed by learned Judge in Chambers of
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos. 11525,
11263, 11516, 11662, 11663, 11766, 11881, 11835, 12135 and 12185 of 2007, 86, 123, 274,.345. 599, 643
and 11619 of - 2008 filed. by respondents were allowed and the 1mpu0ned orders pas<ed by

to- S,‘24’3025. 9:59 AM
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: Lioner/authority were set.aside. BANG

" .Briefly, stated.facts giving rise to the filing of instant petitions are-that_re_s'bondents were appointad as

PTC Tf:achel'.s during the vear 1995/1226 after completion of al} legal requirements:and they joined theiy
respective place of pesting. Afzer.sorq‘qtime, their appointments were’ cancelled. being bogus vide order

Provinée 'of Punjab through Sgéretaiy;:iliduéaiion Department, Government of Punjab and another 2000
PLC(C.S.) 867. The relevant paragraph is reproduced as under:-- L e T o

1 -
i

rs. are - declared “to be in service Zand: the action of the
‘Headmasters/Incharge of the Schools stopping the petitioners from performance of thei} dutics as
*PTC Teachers on: the basis of the above said impugned order, is.declared .to be without Jawfil
authority. It is, however, clarified that the department is at liberty. to proceed against petitioners. if
so desired, on individual basis under thei_{élqvant law and under ‘the Punjab--Civil Servani
(Efficiency and Discipline) Rules, 1975." ’ ’ -

o “Con'se’quéntlya ‘the -",-petitibners'f

. ) i ! r, dated 3-8-2005, which order was
challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said
writ petition: was allowed vide judgment, dated 11-12-'2006_and the impugned- order; was declared as
illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed
the order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which
was also-allowed vide judgment, dated 4:9-2006. The said judgment was maintained by this Court in Civil
Petition No.1960-L ‘of 2006 vide judgment, dated 2-11-2006. On 26-9-2007. once again the services of
respondents were terminaten “Feeling aggrieved they filed above mentioned' petitions before the learned

* Lahore High Court, Lahore which:were allowed vide impugned judgment as stated.above.

- 7 S .
is mainly contended by learned A.A .-G, Punjab appearing on behalf of petitioners that the Jurisdiction

It
-of the learned High Court is barred under Article 212 of the Constitution-of Islamic Republic of Pakistan.

1973 in matters-involving determination of terms and conditions of civil servants..She further contended
that_the appointmenis of the respondents. were bogus-and fake as they. were never selected by the
competent authority, therefore. the orders of "dismissal passed by departmental authority were in
accordance with Jaw, which did not call for any interference by this Court. C :

+ 4. On the other hand, Mr. S. M. Tayyub, learned Senior Advocate Supreme Court appeiai*i’ng on behalf or
-some of the' respondents supported the -impugned judgment and. contended that -appointments of

-proceedings-of the case in minute purticulars. The matter has already been decided by this Court in the .

and were appointed by the competent authority. According to him, the respondents were in service .for
about 9-10 years and during this period no objection was raised, and subsequently on vague allegations
they were dismissed from service. He further cbntendcdi that cases of respondents were at par with Mst,

Naseem Akhtar which was decided by this Court in-Civil Petition No. 1'960-_1‘..-‘Qof 2006. vide judament.

" dated 2-11-2006.

5. We ha-ve considered ;h'e. arguments lof:.bo.thlthe parties and have. gone th'ro'ug}i?the record and
case of Mst. Naseem * Akhtar ‘{supra), and it has been held that the appointment orders of the
respondents as PTC Teachers ‘were genuine. It was held by this Court in the case of Hameed Akhtar

"Niazi v. The Secretary, Establishment Division, Government of Pakistan an}i others 1996 SCMR 1185

Tof3

that if a Tribunal or this Court decides a point of law relating to the terms and conditions of a civil
servant who litigated, and there were other civil servants, who may not ;have- taken “any lggal
proceedings, in suck a .case, the dictates of justice and rule of good governance demand that the
benefit of the .said‘decisiqn be extended to other civil servants also. who may.not be parties to that
litigation instead of compelling them to approach the Tribunal or any other legal forum. This view
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o 3‘ reiterated by dus Court in the case of Tara Chand and others v. Karachl Water and Sewemoe
sard; Karachi and . others 2005 SCMR’ 499 and it was held that according to. Article’ 25 of the
onstitation of Islamic Republxc -of Raklstan, 1973 all citizens are equal b=fore law and entitled to

.quai protection oflaw A 1

“. ?

6. In this view ‘of the matter, we are® of the view that no ground for mferference in tlte impugned
judgment is made out. Accordmgly, the petmons being devoxd of force are dxsmlssed and leave 0
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