FORM OF ORDER SHEET
Court of ‘
‘ Appeal No. ' 1400/2023
'S.No. Date of order Orderor(-)fhér_procee(_jmzzswmh s'iggri-aix.:_re E)-f‘jxidge
proceedings
R e R .
1- 22/06/2023 . . . ' . :
/06/ 'he  appeal of Mr. Sanobar resubmitied today by
Mr. Kabir Ullah Khattak Advocate. it is fixed for preliminary
' hearing before Single Bench at Peshawar on
By the order of Chairman
REGISTRAR




- inis is an appeal filed by Mr. Sanobar today on 05/06/2023 aeainet 1
" chas f( 04.10.2022  against  which  he mw ;‘df’/ preferred \’.!lez‘z‘:" cnin o

\',af

representation on 06.05.2023 the period of ninetv days is not yet lapsed 23 noy secdon |

of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is premature as In o

i

i an authority reported as 2005-SCMR-890.

As ruch the instant appeal is returned in ariginal to the appeilant/Tooned

appellant “\Z{Jp ,f!d be at liberty to resubmit fresh appeal after maturity oi‘ cause of action

and atso Fremoving the foliowing deficiencies.

1- Annexures of the appeal are unattested.

"2- Annexures-A, B, £, & and K of the appeal are illegible which moos b ol

by legibie/better one.

3- The authority to whom the departmental appeal was mado/proforres ~a a0
been made a necessary party.
4- in the heading of appeal there are only threc respondents bo!

respondents which are given on page no.8 the number of a”:’}Si’){‘?i"‘:i‘.’)!’f"ii‘;

CARE four, the same be rectified.

[n each and every document the name of appellant be highlighi, o

No. _fé‘}# _JST,
D og 7/4,,,;12@23.

) , REGISTHRAT
L , , SERVICE 'mzmms:,.a;
- ‘ KUYRER PAKHTIMM 00 A
"f’.‘ - . g‘}‘.f_‘lr §;Hi \":' l'.t"v.
Kabir Ulah Khattak Adv.

o

High Court Peshawar.
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|} BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL o
PESHAWAR. .

Appeal No. | 100 0f2023

Sanober Ex-PST S/o - Sarkar1 Khan R/o GPS *"
Matta Ghulam Dlstnct Mohmand. o N
| ceererens Appellant
VERSUS )
1. Director Education New Merge Area KPK Peshawar ;
2. District . Education OffICCI' at Ghalanai District. 'n.i '

Mohmand. SR " |
3. District Account Officer DlStl‘lCt Mohmand.
T eeeeeee Respondents
INDEX
S.No | Description of documents - . | Annexure |Pages
1. " |Memo of Appeal = i b
2. Addresses of the parties ’ | 4
r 3. Affidavit . | A ™
i 4 Application for condonation of Clgate
delay ' L '
5. Copy of appomtment order A et
6. Copy of order ' B Ve oo b 5
7. Copy of Judgment =~ C  haews |
8. Copy of reinstatement order D |ay-ryl
9. || Copy of order ’ E 2.8~ ’?5*‘; _
10. Copy of Judgment dated  F el
28/11/2018 - . IR X s
11. Copy of the Judgment ot thel] G . ;
Writ  Petition No. 2498/2012 b G':L
dated 22/01/2019 S 5%
12.  |Copy - of Judgment dated H <l "1
~128.01.2022
13. Copy of impugned order I -4
14, Copy of Departmental Appeal J 98 - 1l
15. . | Copy of Judgments K TR=-S4
| 16. Copy of Judgment of Sup1eme L q@ ‘"qw
‘ Court - 5
18. Wakalat Nama

‘Through

. ‘ -> i - 1
| S o - T ﬁowﬂa Khan

Advocates, ngh Court, Peshawar.




. BEFOR’E‘THE KHYBER PAKHTUNKHWA SERVICE
.o+ TRIBUNAL.PESHAWAR. -

| .'Appeal No. 'f U @o or 2023

Sanober Ex-PST S/o Sarka.n Khan R/o Matta L:hulam
Dlstnct Mohmand o .

p Appellant

1. Dlrcctor Elementary and Secondary Educatlon KPK
- '.Peshawar - o
2.. District Educatlon Ofﬁccr at Ghalana1 D1str1ct -

L Mohmand.
. 3 DlStl'lCt Account Ofﬁcer Dlstnct Mohma,nd

Respondents

. APPEAL UNDER SECTION 4 OF THE KPK -

© 'SERVICE TRIBUNAL ACT, 1974, AGAINST.

' THE IMPUGNED ORDER DATED 04.10.2022" -
WHEREBY _THE SERVICE. _OF THE-
APPELLANT _HAS . BEEN - WITHRAWN -

- “AGAINST WHICH THE APPELLANTFILED -~

- DEPARTMENTAL APPEAL _ ON 03.11. 2022
WHICH HAS NOT BEEN DE(‘IDED WIT IN -

" THE TATUTORY PE RIOD

- Prdyer -
- On acceptancc of the mstant scrv1cc appcal B
‘_thc 1mpugncd ordcr datcd 04 10. 2022 may kindly '
"be set a31de and the appellant may kindly be

rcmstatc on hls serv1cc OR pcmmnary bcncﬁts S

" may kmdly be granted in favor of the appcllant
- alongw1th all back beneﬁts |



.

Respectfully Sheweth:
FACTS

1)

‘The appelliant ;eSpectfnlly~subn1its as under:-

That the appellant-was appointed as PST (BPS-07)
on 06/03/2003 as’ commumty base school teacher

after recommendatlon of Selectlon Comnuttee and

. .also fulflllment the;‘requued criteria for the said N

2)

4.

post. (Copy of appointment order is attached as

Annexure-A). -

‘That after appoin,tment_'the 'appellant petifotmed his |

duty with full 'd‘eyotiOn and hard- work and no

,complamt whatsoever has been- made agamst the

appellant

That the appellant performed hlS ofﬁclal duty tlll '
31/ 12/2010 with respondent Department and after
that due to closer of community school the service
of the appellant has been dtspensed vide the
impugned notlftcatlon dated 13/ 12/2010 (Copy ot-"

order is attached as Annexure-B)

. That the appellant subrmtted Wnt Petltlon No.

2498/2012 for remstatement and regularlzanon of |

-~ his service Which has been accepted on 15.06. 2016

' (Copy of Judgment is attached as Annexure C).

i




. ss""
1

5)

6)

-7

‘That non-implementation of Judgment passed in

ert Petition No. 2498/2012 the- appellant filed

- COC No. 330- P/2016 on response of which. the |
appellant has been remstated on 19/04/2017 by'the -~ -

respondent Department on commumty project for
a period of one year. '(Copy_ of remstatement.ord_er

is attached as AnnexurefD).

That the appellant 'has been adjusted on permanent'

“post and has been 'regularized on 30.04. 2018;and

performed his duty wrth respondent Department on
regular ba31s (Copy of order is attached as

Annexure-E) -

- : | 1
That the respondent Department filed CPLA No
450-P/2016 against  the said- -Judgme‘nt ~dated

© 15/06/2016  whereby : the Judgment  dated
15.06.2016 are set aside on 28/1 1/2018 and the |

matter is remanded to the learned High Court for

decision a fresh of the ert Petition filed by the
respondent (Copy of Judgment dated 28/ 11/2018

'of the Supreme Court of Pakrstan is attached as‘ g

Annexure F)




Ay sl

8)

9

R

-That after remand the case to learned High Court
- Writ Petltron No. 2498/2012 dated 22.01. 2019 the .

verdict of the Judgment of Peshawar ngh Court .

- Peshawar Para No 21 of the J udgment accordmgly, |

~ this end all the connectmg petmons are allowed

and respondent are lssued writ drrectmg them (o

treat the Petitioners of thrs end of all the connecttng -

~ petitions as regular permanent employees from the

law came into force, as dlscuss above or from the

~ date of offlc:latlng serV1ce as stated and the relevant
'provrs1on of law. (Copy of the Judgment of the
- Writ Petrtlon No. 2498/2012 dated 22/01/2019 is

attached as Annexure-G).

That the respondent Department frled CPLA

agamst the Judgment order dated 22.01.2019

_which was rejected on 28.01.2022. (Copy of ,'

10)

11) . That the appellant filed a Departmental Appeal

'Judgment dated 28. 01 2022 attached as

Annexure H). -

‘"That on 04. 10.2022 the 1mpugned order has been o

whereby the appointment order of the' appellant. has

been withdrawn w1thout full’ filing - ‘the codal ‘

: formahtres. I(Copy of 1mpugned order'is attached as

Annexure-T).

| agalnst the 1mpugned order. dated 04/ 10/2022 on
03/ 11/2022 which is not been decided. within the

statutory pCI‘lOd (Copy of Departmental Appeal is

attached as Annexure—] ).




l_"/_

12)

A).

B)

C)

D)

E)

F)

G)

_ Tribunal 1nter alla on the followmg grounds.

has been 1ssued or served to the appellant

N
i r —
-—— S

‘That feeling aggtieved the appellant prepares It'he

instant Serv1ce Appeal before this Hon' able":

I

| GROUNDs

That the impugned order dated 04/10/2022 is come

under the definition of void order because it has

been passed With,out fulfilling the codal

formalities.

That no charge sheet and statement of allegatlon

,ll,¢

_That no show cause notlce has been. 1ssued to thev

appellant

1
]
i

That no Departmental or regular inquiry has been

- conducted against the app'ellant;

That. no opportumty of personal heanng and'

defense has been pr0v1ded to the appellant "

AThat there is no illegality on part ‘of,,t'he' appellant" ‘

That snmlar nature Serv1ce Appeal No 1371/2017 |

has been accepted by th1s Hon' able Tnbunal on’
. - 26/03/2019 as well as in Service Appeal No :

4 4904/2021 which has already been accepted by thlS

~ Hon' able tribunal on 31/01/2022. (Copy of

| Judgments are attached as Annexure K)




e
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H)

D

H,backbenefrts P R

"*l‘;’

That accordmg to the Judgment of Supreme Court- ,

reported on 2009 SCMR page 1 if a tribunal or the

supreme Court decide a point of law relating to the

have taken any legal proceedmg, m such a case, the

dictates of justice and rules ,_of good governance

* extended to the other civil servants also, who may,

‘not be parties to . that litigation, instead of

other legal forum. All -citizeri are equal before l_aw o

if entitled to equal jproteetion of law as per Article

25 of the o'onstructioni.' (Copy . of ]udgmenl of

Supreme Court is attached as Annexure-L).

That any other wrll ‘be raised at - the time of

arguments thh the pnor permrssron of thrs Hon n

It is therefore most humbly prayed that (Dn :

acceptance of the 1nstant service appeal the L

1mpugned order dated 04.10. 2022 may kmdly be

on his serv1ce OR pensronary beneflts ‘may kmdly

be granted i in favor of the appellant alongwrth all

!

~ Any other remedy- which th1s august tribunal
deems fit that may also onward granted in favor of -

appellant. . . p;,ﬂ/ug

 Appellant

‘terms and condition of a civil service who litigated

-and there Were other 01v1l servant who may not i}

* demand ‘that the benefit ‘_Of .the said deeisiori' be

~compelling them to_appi*oach the 'trib'unal oriaﬁy -

set aside and the appellant may kindly be remstate |




&
s .Roeeda Khan
- Advocates, High Court
| Peshawar. ‘i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

***m

TRIBUNAL, PESHAWAR

Appeal No. : of 2023

Sanober Ex-PST S/o Sarkari Khan R/o GPS
Matta Ghulam District Mohmand '

o .;.,;;....Appellant |
VERSUS -

1. Director Education New Merge Area KPK Peshawar.

2. District Education Offlcer at Ghalanal District
Mohmand.

3. District Account Officer Dlstnct Mohmand.

Respondents
ADDRESSES OF THE PARTIES

Appellant

Sanober Ex-PST Slo Sarkari -Khan Rlo GPS
Matta Ghulam District Mohmand ~

Resbondents

0} T
v ST
fﬂ 1 Director Education New Merge Area Peshawar

23_ strict Www\m‘m@
3%

..__m >

¢
b R Ry (’\\\m No\xmw& s

Appellant

* Through //
' Kabir 13 Khattak
2. &
ooeda Khan

Advocates, High Court,
Peshawar.




BEFORE

Appeal No.

1. Director5{&

- g —~
THE KHYBER PAKHTUNKHWA \ SERVICE
TRIBUNAL, PESHAWAR. |

of 2023

Sanober Ex-PST S/o 'siirkan Khan Rio GPs
Matta Ghulam District Mohmand '

3

2. District Educatlon -
Mohmand. |
3. DlStI‘lCt Account Ofﬁcer Dlstrlct Mohmand

o e Respondents

AFFIDAVIT :

I Sanober Ex-PST S/o Sarkari Khan R/o GPS Matta Ghulam- _
Dlstnct Mohmand do hereby solemnly and oath that the

contents of the instant appeal are true and correct to the best of

my knowledge and behef and nothmg has been concealed from

this Hon' able Court o . o

:7 . N
‘ DM: IR
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

Appeal No. ___ . of 2023 | C

Sanober Ex-PST 'S/o Sarkari.  Khan R/c GPS
Matta Ghulam District Mohmand | S

....‘.";‘.....Appellant
VERSUS
- L Dlrector\ :;:_‘;__r MA_\:‘*‘\’“KPK Peshawar'
2. District . Education Offlcer at’ Ghalana1 District

Mohmand. :
3. Dlstrlct Account Ofﬁcer Dlstnct Mohmand

APPLICATION FOR CONDINATION OF DELAY
IF ANY

Respectfully -Sheweth: - o
Petitioner submitslqs under:-
1. That the above mentioned eppeal is filing before this Hon'-

able Court in which no date is fixed for fixed for hearing

50 far. T

© 2) That the appellant was appointed as PST (BPS-07) on
06/03/2003 as community base school teacher after
recommendation of .Seleetion C,ommitt,ee,'an‘d: also

R _fulﬁllment the .fequired _Cfitefie for t_he seid po,st._

3 That. after appomtment the appellant performed h1s

~ duty w1th full . devouon and hard work and no




Yoo

RS

complaint Whatsoever has -been made agamst the_l :

K

‘appellant.
. SRR : i 1 '.
4. That on 04. 10 2022 the 1mpugned order has been
whereby the appomtment order of the appellant has |
been wrthdrawn wrthout full ﬁlmg the codal

formalities.

5. That there is no. number of 'precedents of the ‘Supreme L
" Court of Pakistan- which provrdes that the cases shall be

B demded on merits rather than techmcalltles

| 6. That any other grounds w111 be rarsed at the tlme of ._
. arguments wrth the prlor pemnssron of thls Hon' able

court.

‘ It 1S therefore requested that the hmltatlon penod (1f

any) may kmdly be condone in the interest of justice.

o Appe;'%ant ) C
Through = . L{/' Co
o Kablr ah Khattak L

2 Advocates, ngh Court Pleshawar ‘

C G
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I.-r.'omu LA CINCY AT
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i Cansequent upon the

e e AT

Paoliticas Agem Mohnnnd Agency vide his olfice No Tuss
candidiles are here by appainted againgt PTC Posts i the. con.n.umty schools umlu president,
speciat develapnient package in Khneaizai 7 Baizai inecessibie arcas'in BPS, 7 plus Ustial
atlowances as wdmissible under the - rules an contract hise for the project pu}od tn the
schoals noted against their names with i mmn.u.m. cilect. :

LAl el Lidli \ ! -\ \‘ N
recommendition of the selection wmnnllc.\. and et ‘.1 :
Fa

SO Dated, 2040 '/7(1()) L Ahe Tofowi 1|

S Name o cundidate wuh FFather name School where .l])lellllLJ [
i - i }
‘ l Mohammad Shaly S/O Musa Yar Khan C S Bad Manal Ghafoor ’ ‘ : ‘
R Munir Khan S/0 Ali- Rehman C.S Sham Shah "ous.al'lx.-um‘ !
‘I 3 Noor Ullal: Klian S/O Mukaram Khan - Do - .
+ .| Daweod SLuh.8/0 Sadrud Dip a [ C.S Shale Mir Kore K| A me. ‘
§ Qadar Khizi: /0 Shah Jehan | ‘ Do — i
¢ Syyar Khiet 3/0 &nir Zada Khan C.S Badmanai Gulzar - ' f
7 Ajmal Khan $/0 Pir Ghulam | C.S Ghair Dhapd Akram .
g S Fazal-l- Subaan S/Q Abdul Latir (‘ S Manzari Cheena Fagir '
: ) Mohanimad Israr S/0 Mir Zada Khan = 1 CS Badnimai Ghaloor
oY Abdul Samad $/0 Mahammad I Rafig C S Lukhkar KJII Gul Wali
I Abdul Malik $/0 Feroz Khan ' - C.5 Landi Shah Zarin

; 12} Bashir Al sad 870 Suid akram ;' C.S Lakhkar Kili Gul Wi
13 Shad Ali” Saan $/0 I‘.qal.;tm Kliaa I C.S Bad Manai Gul Zui .
G [ 14 Saaduilaly & Huji Dawa Ja -iC.S Mama Zai Sckundar R v
o1s ] Nair Gul- - Mawab K h"" } Do 7
-3 A0 ZawtaKhe g w vod t C.S Manzari Cheena Shinwuri i
L7 Tajawul K 7 P lohammiad C.S Jurobai Fazal i .
U8 | Ahmad K baia D i C.5 Masti Kore Guiab i
P19 Mazrat St aanib Jama! 1 C.S Kang Mehrab Gul |
by 1200 TAN akhny Sy Mohamea C.8 Ucha Jewara Naik Mol i
P 21; | Sajjad 3/ 0 smad Gul C.S Kung Mehiab Gul -
22 Sultan Moiiv mad S/0 Haji Miohammud Sh.lh i C.8 Khan Baiy Kore ljazat
f 23, | Maleem b, 370 Zeril Khan Do
' 24 Samar Al 5/0 s mad Gul C.8 Kuzu Kass Ghulam Bushir :
¢ | 255 | Daflar Khan /O Mohammad Akbar’ C.S Khan Baig Kore Fazlaj Manan  |:
: 26 }\h.usm Zar 240 Theanutlah C.S Khan Baig Kore Fazlai Mannan
N ] J
- ‘ 1
H . !
¢ i
‘- ;
- l
3
| ! ;.
: {
Fakio Khan (00.L.01) T - |
Cant Naai “‘1‘

. ‘\Inl'.n-:md'.\,:c:\c,\' at Gihwlisna

N a
. - !
: n )
‘ ]
-
i
Lo
'
.
! - ‘
' w -
. i,
e
. . '
< P )
¢ - . | .
i i
1
. B -, i
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i
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Name of Cendidate widt Fathers Nane
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daniil Shaly 8/0 Hakeem Klian
wsham Khan $/0 Hazrat Mohammil,
- iohammad Quraish S0 Moharmni:! Akbar
- chamnmiad Khan 8/0 Ghulam Sakle
;'. 1% ;\101\.\;11111.1d S/0 Shah I\asool
Sl Nabi 870 Lal Said
“Shamim $/0 Alimad Gul
Thal Zoi SO Khan Suid i
Frda Mohammad $/0 Arsala Khan -
s Mohagimad 870 Shah Rasool
Migab Khan S70 Khun Sharif
Saddi Khan 80 Maweez Kban
Kliyali jan S/o Joor Jan
Anmire Khan 870 Humid Khan
Shal Nazir S/6 Arsala Khan

1 Sulian Murad S/o Gula Diud

Tahir Al /0 Guia Khaa *
Mavwvad Gul S/0 Hayat Gut
Mohd Raz S/0 Zarghun Shah
Siyar §70 Dosl Mohammad
Azmal Gul S/0 Rahat Gul

Lagat Al §70 Mumtaz Khan
Khuzair Khan'8/0 Noor Jamal -
Jemal'Shah S/o Habib Khan |
Khanadan 8§/0 Wazir Khan

Azaz Ullah S/0 Itbar Khan

Isia Dad Khan 870 Dula Dad
Abbar Khan S/0 Sher jan
laz Al 8/0 Wazir Khan
Hussaini Shalt$/0 Syed Mzstan Shah -
Janat Gul $/0 Zulfan ~ ‘
Mezullah S70 Najecm Khan

3

, Smd Ahmad S/O Mohammad Afzal

Mol vammad Khan $/0 Mohammad Wali
Iefan Ullah /0 Algash Khan %
Paceer Khan $/0 Mohammad Hanifl -
Ali Gohar S/0 Ajmir Khan

Z: L.l $10 Bashir Khan

Saliv Jan $/0 lzzat Gul

Z:1'."€ Uilal /0 Najeen: Khan

a1 Said S/C Noor Siad

Bac: “hah Massan S/0 Ibrahim Shah
Shr . ichan S/C Shamroz Khan
Lig s Adi S76 tkram Khan

Aui " han /o Jamal Khan

Schoul where appoinied

1C.8 Kuzu Kasg Ghulam Blbi i
0.8 Sum Gl 11\11 il Sn 1] l\h n.

C.S Kuny Sabzali .-

1 °C.S Gulma Haji Almas

"C.S Alam Kili Ghulam Sarwazr

Q:':mmu—h-l—‘ ane "‘m"—"'-'--'W- 2

C.S Baidmani, Yad Mohd -,
' {'C.S Minzari Cheeny Shinwari|
- ;] C.8 Toor Khel Ahm.ul Noor:

1 C.S Jarobi Abdullah

C.8 Nuzar Kore Aslum

C.S Uchi dewara Naik Muohd

.S Nazar Kore Aslam

C.S Soor Dagi Yaqub Khan-

C.S Kaka Kore Hunay Jan -
C.8 Soor Dagl. Y: lqub

Do
oS Kika Kore Hunar Jan

Do
C.S Spmlu Iun_t,l N.ld.lr
1o . :
(v..b Spinki Tungi Stk;uuiur.- :
Do °
.S Bad Manai Bakht Jmal
C.S Toora Khwia Shum
Do

Do
C. S Atam Killi Ghulam Sanwar
C.S Alam Killi Mohd: Gul-
C.S Bad Manai Bakht Jqul

C.S Sham Shah Biland - = - |

C.S Alam Kili Mohdi Gul .- _
C.S Landi Shah Zarin Khan o~

C.S Badmanai Yad Mohd (Vibwmfﬁ) A
C.S Manzari Cheend Faqir - § _
C.S Ghair Dhand Akram . . | ;

. Do . T
C.S Khanjar Killi Malik Abld
C.S Yara Khel Haji Madar
C.S Khanjar Killi Matik &bl
(.S Jarobi Fazal , i
(.8 Sham Shah Biland __' l
!

Do
C.S Shamrad KKhel Noor Zada
. DO‘ l ) ‘ ‘
C.5 Maz.n Khel Matik Islant Bagcha

Hlakna Rl (i |

o
Slolistant Ao, 20

LJI(;:J.m.nl ' -,

CoCent Noad pag
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w70

,Endsi No, 4993- 5(58‘)'

o~ V3=

(s Nime ol Candidate with Fathers Mnn.

Schoot whuc Appomt\.d .

72 ’ Suddar Shulr S70 Mir 7: aman l«.h.m _
73| Sary S/o Mahboob Khan
74 Mohammad Nascer S/0 Ghuni Khan'
P Asul K h.ln S/0 Saidan K!mn '
Fiyaz Khim $/0° Badam Kitan
77 1 Ajmul Khan 8/0. Hanlu!l.lh
78 Darwaish Khan S/0 Gul Said
179 -Mustala Khan $/0 Wasil-Khan
180 Arit' Shah S/Q-Rahil Shah
"8 SShah Bad Shails /0 Hazrat Bad Shah ;
S2 Mohammad 1azoor S/O Hazr at Bud Shah ™.
§3 7 | Subbat Shah $/0 Amic Khisro - '
Sl 84 thsan Ullah 870 Gul Alam _
185 Kiramat Shah $/0 Musharal Shal
86 L).nma.d Shah $/0 Sutnan Shaly
37 Jazhi Day.m S0 Sadewd Digr
.8y Muml ar Khan 80 Zaman Klun o
[ 89 Fazdai Sublion $/0 Mirza Hakeem Sadrud’ Dln
g Yousu'Khian $/0 Syed Rahman
9t} Abdul Malik- S/0 S.nd Mohammad S!mh

C.S Maim Khel Malik Ishun B.n.h :
C.$ Yara Khel Haji M: wlitr
¢S Mula Kliet "T'oora l.my ‘\yub
N Do
C.8 Shakar Khi Khatam Jun
Do O ‘

1G5 Lh*h.v.u-lo khel Furooy

" Do’ ;
C. S Abdiil l\I'ILI Hing o i Amw
e Do
C.S Sauiai Khel Yaqub
.o Do ; )
C.S-Abhdul Khel Saced Utlah
' Do
C:S Matina Malik .
C.S kankar Killi M.IF und U!i.m

1 €.8 Dug Killi Syed Qahar

-C.8 Musti Kore Masahib I\han-
C.S Zoor Killi :

A CS Ld]\hka Kl”l I.uz /\h

TTERMSZCONDT lP’JNb - .
= The . zpoinirients of the Teacher

wilhous 1 ¥ notlics z/assigning’ dny reasons.
2. The
“Aeney _zlmli.m.u

ER VR mdc on lcmpom:y deIS and lmblc o lcmunalxon .

,hould produce their Heallh und ey cccu umzcb from lhc Agcncv S' r._.;con Mohmam.

3i- - Chage report should be L.ubmulcd lo Um office-in dupllc.llu wilh'i na apcctl:c pulod

.4 ST S U
liNcen i ,s&la)

Si- AL. LGHG QU llI‘c.auon 1§ must to be verified.

" Dated.___06 /03 /70(3
Copy of the above is forwarded 10 the:-

candidates/Teachers failed to repert of their arrival (o the .- .concerncd schaols within L
“eir orders will be automatically considered as cauccllcd G

(HAJI GUL RAHMAN)
Ageney Education Officer

. . o~ | “
" Mohmand-Agency al Ghallunai. -

1 Dircetor of Education,FATANWFP, Pesh: war, : .

2 I"olitical Agent Molmand Agency al Ghallanai w/ir hn:. office memo No.as cilcd’." :
3 Agency Su: geon Mohmand Agency at Ghallanai, ‘

4, AssttPolitical Agent(Upper Mohmand)al Ghallanal,

5, Agcncy Accouiils Olficer,Mohmund Abunw al Ghattanai,

O, Awc/Pay Clerk in Jocal office.
797 Caadidaies concerned,

HahidnKitaa (0.1 0)
Molnand Agency at Ghallan

NS U,g).
Ag néy'L;.fuca%;ia%ﬂu‘c:
. Mdhmand Ag,cm,ya Gh‘tlan.n.
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TERMINAYION.

On the basis of leuef rece
No.8878-87 dated 13.12 2010, se
schools are hereby terminated wl

-
Y
-L _ ?;},

ived from Directorate of Education (FATA)} vide
rvlces of the foltowlng tcach.crs/chowindars of community
th e"ect fiam 31 12 2010

[SNo |- Persons|No. Name - . Pos| = i
1 354187 | HASMAT ARA | P.T C.TEACHER
2 354188 | PALWASHA BIBI P.1.C.TEACHER
-3 354982 | 2uHRA g a1 P.T.C TEACHER
4 355168 | SAMINA GUL | P.1.C.TEACHER
5 355182 | snazia BEGUM P.Y.C.TEACHER - |
& 355198 .| seema guL P.T.CTEACHER
7 355202 [ NIGAT PARVEEN . P.T.C.TEACHER
8 355220 [ SANOOBAR KHAN 1 PT.C.TEACHER " |
9 355330 | LAQAT AL P.T.C.TEACHER
10 |. 356588 | SHENAIR SHANAZ P.T.C YEACHER
11 356679 | SAIDA BEGUM - | P.T.C.TEACHER
12 358864 | SADAQAT BEGUM P.T.C.TEACHER
13 359668 | BUSHRA BEGUM P.T.C.TEACHER
14 360122 | sHamim ara P.T.C.TEACHER
15 360124 | SALIHA TAJ P.T.C.TEACHER
16 -360246 | sHAHZIA BEGUM PY.CTEAGHER
7 361858 | RASHIDA BIBI PY.C.TEACHER |.
18 362000 | SHAMIM BEGUM ° | PYCTEACKER . |-
19 362003 | SHAGUFTA BEGUM PY.CYEACHER_ |’
20 362017 | RaHIA Zia P?CTEACHER
21 - 367533 | aysHRrABEGUM P.T.C.TEACHER.
22 373673 | :NEGATE BANO P.T:C.TEACHER
423 373996 |. WASKAT BiBI | PTCYEACHER |
24 393168 } MUSUIMA BEGUM | PT.CTEACHER " |
25 _394812-] sHAHIDA BlBI * . - PY.C.YEACHER i -
1267 401355.| AisHAH BIBy ¢ | pT.CTEACHER |7
27 ) 7 402527 NAURINA - PTOTEACHER‘. g
i 28 | 7 402641 ] NASIR PYGTE
2 402652-
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ST 350025 | ganntiiAY

P e I LT R SR
5400 | kA2 Al RIETEACIER Tt
264034 [ Liaoaraiman 1T - | wigYEACIRR Iz w2 ot
T 354000 | gagerntan o clpaedqpApa |2 TR S
L AT P A aMmian s bt v BT TRMOUCR (L L
T 354038 | gmagan it - | pagrmhenntfRe o8 .
w1 353030 | amke it = [ pTepasen [ T w :
N 354040 { ASCHAIKHAN 5 " P ¢ IBAGHE “FF& T~ '
354947 | wam Qo - ¥ <~ | »icieackir ir v .
5354042 | sAv sitay ‘2 - . prCTRATHEN 1% o= * .
1 354845 | SHAM SEHAY - Cw 1 pICTEACIER )Y i '
== 354048 | IRFANUILAM -0 - 4 PICTEACHER (I3 L "en - .
354848 | ORMVAR KHAH 2217 <<7] p T CTEACHER ‘
2621 5 354050 | arupkran: tt b -0 | BT CAGACHER S 3
63 354959 [ onuanssa v - | prcaeacker 'l Lt
~ 64 354052 [ mazuLlad L C PTCIEACHER | Tt
- 65f.r" 354953 | sHAWNAZAR <7~ 7 " | PT.CTEACHER .| ot by
- 66 | tv=- 354856 | sapuian . = vt | prCIEACHER | 7
67 | v» --- 95958 | Fava2 krad v+ - | BT.CTEACKER PP .- }

- 68 | = v 354952 | DawooD SKAHT - < | PTCYEACHER " 1T
69| ' 354966 {asiFrean - o u” T« | pYCTEACHER ([X
70 |- =€~ 354960 | SIHATOADSMAH *™ <"~ BYCTEACKER |3 7% "5 b o :
e~ 354870 | BADSHAH HUSSAIN * -+~ | B.Y C.TEAGHER - }4 : -

175 354971 | sAMANDAR cHAl 1+t " | Y TEACHER *[F - ;
7 364972 | sl Hassan tu 3 -t fpreTeacher Y . .
“1T1354975 | SHADAL vt PT.CIEACHER - | :
‘354976 | WUSSANSHAM T © - | PY.CTEAGHER ¥ . ’
t - 354978 | MOHAMMONADAR | P.TC.TEACHER. | :
e 2354979 | wonapkHan T3 T BT E PY.CTEACHER .
. Tt © 354980°] MURADALI 13755 - B | RT.CTEACHER - 5
Ly 1081 | shafaD NASEEM S22 ‘i * | py.cYEACHER [ %4 7.5 = b
R T ouLzar “F BT | PTCTEACHER “[nt AIRE o) T -
‘; : "SAYAR KHAN '# 3y 323, p_chE_A_c:"_gR':,"m':z R | ¢ ‘.E ki
Froe o, "PTr 354989 | MORAMMAD SHAFIO -7 7 | PT.CYEACHER 17t it s " f 3
"'5 ' 7% 354090 | HADIA BEGUM 3 ™o 2 L, | BY.CTEACHER S Ji 18 - | 3
Qe % - 355127 [BAVEEDA QUL T AT E7 2 | pTCIEACHER [ - Sim = |1, ‘
_t3r” 355133 ) ROSRANBIBI-"<¥ T 2 TV | pY.CTEACHER 4 {J o> " B ie| . ) ]
= 355137 | MUNTAHA BIB) 1563 2% | preTEACHER R {86 e . ] & :
LK?ZL'.‘ 355,49 .miu':‘?f.‘f_f’.'; 'y.'[cnéhéuea‘;; o AL "’: % 3
SV 355175 | SHAGURTA NAWAY 2473~ | T E.TEACHER 5 | K £ <Ay a0
(7 355178 ['SHAZIA GRAR -~ TV T3 | PT.CYEACKER 1 [l vts e 1] 3ok
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‘_'..‘lo e ..350247 I FMODDAREGIM prewACeRr L
1361 T T 360334 | tasia nargm [Proacacer | .
.:.J_;_z T 30 partar st P 1€ 1EACIXR o
t. _!_364_ - IB1IH6 | WAIUS KHAN PTCIEACIER
poIML 36630 | pARMINAZ PICTEACHER o
‘ P MY 376036 | MUATTAR KHAN PYC IFACHER N
141 381797 | ULPAT QEGUM P T.C.TEACHER o
142 381800 | MOHAIMMAD IDRESS P TCTEACHER —_
| 143, 385575 | snaza g PTCYEACHER !
144 386038 | TOSEEN BANO PYCTEACHER |
L] N8 § zarun sHAH P Y CYEACHER
[ 136 ] 389128 | mAZ MOHAIMAD P.YC.TEACHER ‘
147 301934 } TAMRA P C TEACHER —_—
_148 308499 | MEELAM QIBI P Y C TEACUER '
149 402830 | pILEHAD BEGUM P.Y G.TEAGHER g
150 354184 ) oy wasHEEN FT.C JEACHER !
51 354758 | ATMATGUL P.Y,C TEACHER
152 354759 | LAz At P.Y C.IEACHER' —
D 384803 | ADDUL MALK P.Y.0.TEAGHER. -
. 354845 LeaxmrnGuL -, |pToTeAckem. | - B!
} 364648 EEM CARDAR PTC TEACHER K i
; 354917 | wYAS KHAN PYCYEACHER | - - ]
A 384918 IBHAD P.1 C.TEACHES. ]
L, . 3“028. BULTAN MOHAMMAD PYGTEACHER i
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3..‘Muhammad Israr S/O Mir Zada Khan H/O Ghazi Kor P.O' Ghalargg Tehsﬂ/}:laﬂm

p

/f—’a,z/

1. Nazir Gul S/O Nawab Khan H/O vnliage Lakanj uppar i8]
Agency ' :
2. Tahir Ali §/0 Gula Khan R/O Tangl D|stnc1 charsadda :

" Zai Mohmand agency
4, Muhammad Khan S/O Muhammad Wali Fl/O Yousaf Khel Tehsei Uppar Mohmand
Mohmand Agency.”
5. Muhammad Hozoor . Badshah S/O Hazzat Badshaf R/O Gari ohEl‘ dad Warsak
Road Peshawar.
6. -Sehat Badghah S/O Ameer Khusro. R/O Shagha.y Bala Tehsel & D4strlm Peslﬂawar
7. Jamal Shah S0 Habib Khan R/O- Ghazi Beg Uppar Muhmand Mohmand Agancy
3. uyed Ahmad Shah S/O Muhammad Afzal RO Ghalanal Hahm z.at Mohma‘»d
Aqency Do -
9. '.uazuliah S/O Najeem Khan R/ O Ghalanat Munmand Agcncv ] ,
16..rayyaz Khan' SIO Badam l\han R;O zarif l\.)n yaka Ghund Nh.hmaud Agpncy
' .Hussam»Sbah S/I0 bayed Mastan Shah RIO Mian gan H’Ill'\'\ Z'u Teh:-.ei Uppar
Mﬂhmand Mohmand agency. "’ : |
ie. Hazrat Wali S/O Sher Wali Shahgal I\hyhar Agency i
13.Gulab Khan S/O Sher Wah Khan F!IO Yakka Toot P::hawar Cny
14.Asghar Khan S/O Feroz Khan FUO Akrarm Abad Sarki Gate Pashawar Clty
15.Samandar’ Khan S/O Khatam Jan R/O Beroon Yakka Toot Peshawar
16. anat Khan S/O Zar Bat’ Khan FUO Shar Khﬁl Koki Khe] Satkal Jamfud Khyber

Agency

17: Muhammad llyas S/O Noor Muh’lmmad Koka Khel J'1mrud Khyhar,Agnncy

18. Abdul Jalil S/0 Lal Zarin’ R/O Kokl Khel I(aron Khel Jamrud Khyher A_;ency

19.Tikka Khan S/O Gui Baz R/O KOkl Khel Ghondi Khyber Agency.

20.Murad Ali S/0 Ali Rehman Mosa Khel uppar Mohmand, Mohmand Agan 3.

21.Taj Muhammad S/0 Haji lal Marjan R/O.Yaka Toot Zargar Abad Pe\.hm. 'a. o

22 Nastullah S/O Zerat Gul R/O Mohllah Khan Mast Cofony Peshav ‘a. m?-%

53 Bakhtiar Gul S/O Muhammadi Gut R/O Zargar, Abad Posinawilr C‘lty Pes: aw-,,."‘”:q

24.3anobar Khan S$/O Sarkari Khan- P.O Hotl District Mat¢an: ™ :

25.Wali Khan S/O Jan Abad R/O, Mohalluh Shanmanl hel: 5!’1'1\*.1
~ Agency.

?f:a Mul'amll hah S/Io ‘I-Eazrat -Muhammad RO Yaka. Ghund G

LT oty

andi fetal fhy or -

o Ao Aot o
Ageney. S
27 Hikrat ullah /O Abdur 3z, hlm Ri2 La. ary Unpar Rishiand, Mehman LRIy
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’8 Dilawar Khan 8/0 Haklm Khan R/IO Ghaiam Uppar Mohmand Mohmand Agenc
49 Fazal Amin S/Q Fida Muhammad R/O Kokl Khe! Jamrud Khyber Agency
30. Attah Ullah S/0 Rozi Khan R/O Mola Ghon Khyber Agency.
31. Akhtar Munir S/O Janas Khan R/O Kpki Khel Jamrod Khyber Agenc"
32.Khyai Zada S/O Aslam Khan R/Q Yar Gul Khel. Bara ‘Khyber Agency
33, Mst. Samina Anwar D/O  Anwar- Khan H.No.}GO . Street
majecdAbad District Maadan : : :
34. Mst.Hashmat Ara W/O Qabel Shah' ‘R/Q Sawal Dher Dtstnct Mardan

35.'Mst. Shah Nlar Shehnaz W/O Shkar Ullah H/O bhah thi Kor Halrm Zai Muharnmad
-Agency

Y.

‘No.a':“ ‘Muhallah

~

36. Niaz Muhammad S/Q Noor Muhammad R/O Hajl Takht Bai District Mardan

37.Muatter S/0 Sher Rahman R/O Post ofhce Mlan Mandli Tehs:l Haleem Za| Dlstrict .

Mohmand Agency : v :
38. Navid Ullah S/0 Muhammad Utlah Khan H/O Sher Khan Malak’ Abad P O Jamrod
r\hyberAgency , u( 2 ,é/a 5/, & J/,a,»/ : /a e
A G @ tvents a ng '5 7/’5 "”7 et 2 /

(PETITIONERS)
1_/0;/(-‘/‘ é,’/.[ﬂ'?’.‘( ;’L,’fi-"‘"y"'l'f[);,'ﬁ( 0—/—"/‘1 "X C‘/. .. o ;
7 - :

Y

; o P )y o, Sl ) ' ,Z./.
-Ilf'é' v /,,' Feel? Aty -.7:J-'.' ';/ /EHSUS WPre el slrei .\_1& A d‘;."
. e &,t..cﬁ- o B A Q MOy B
Lif - et : z,, R :
' r ’/ i 1._? /p,..[" DR A . L
- =7 : N
R The Additional Chief Secretary FATA Sec:etanat Peshawar ;A
, 2 i Director Education FATA Peshawar : -//
Z' H ngency Education Officer Mohmand Agency . - "
N c},ﬁ\Aqency Education Officer Khyber Agency .. -
35‘3‘(_, ‘Political Agent Mohmand Agency - ‘
sl e f'olmcal Agency Khyber Agency - - g o Lo
/ S (RESPONDENTS) :

Fies;nectfully Sheweth :

Brisf facts of the. case g:wng rise to the mstant wnt petmon are-

1
"‘
rRe

MG 2

Writ Petition *Under ‘Ariiclzle 199 of
Constitution of lIslamic Hepubllc of

Paklstan 1973 As Amended Upto Diate _

B I ||!|~l ’?fl‘

as urder
SRAN Thaf Petmoners S are toyal cilizens of Paklstan and belong to lnbai area _
L'12"»‘!‘ hat Petmoners had been appomted as the Project Posts (Commumty bace

Schoal BPS -07} in FATA (Mohmand ancl Kh /ber Agency)

.. "UJU ) - .- oo

L Af??jﬁﬁ -
L rexk w{ .
. Pef! randRigh Court

i

mrv-— g
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Judgment.
BEFORE PESHAWAR HIGH COURT

PESHAWAR

Judlcjal Department.

Writ Petition 2498-P of 2012.

Nazir Gul & another........ /, ......... '.;...Petltloners
Additional Chief Secretary FATA and others............Respondents. -
Date ofhearmg ......... TP 15“' June 2016.............--.-.-....

o N.rna

Petiuoner(s) by M.s [jaz Anwar & Muhammad Asnf '1dv0catea

Respondent(s) by Mr. Lateef Khan standing counsel &

2. The genesis-of the easc is that, petitioners were appointed

WAQAR AHMAD SETH ;- This - single

Jjudgment shall also disposed of connected writ pctitiqﬁ bea:r'ing. L

No. 2515-P of 2013, as common .E{uestiou of law and facts are -

involved therein.

Nazir Gul & others, hereinafter- called the petitioners;
have knocked the door of this Court, under Article 199 of the .

Constitution of Islamic Repu_ﬁlic of Paki'stan,:'1973, fm? issuance ‘f- _

of an.appropriate writ directing the respondents to re-instant . -

and regularize their services ~a10ng_»§'ith outstanding salarje

. & Primary School Teacher (PST) BS-07 on contract basis for

2--- l;'\i. q ’
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Page |2

project .period in- the . Community - base' Schools" after:. the -

recommendation of Selection Commiitee and nomination’ of .-

concerned political agent at Mohmahd.& Khyber Ag_éncigs in j’g

the years 2003, 2004, 2006 & 2007 tespectively. That initially S

petitioners ‘were appointed on project post, and after initial

appointment on confract basis their contract were renewed till .

, the prorhuigation of OﬁffW.F.P). now .K-hyber Pakhtunkt}iva, -

Civil Servants (Amendment) Act, 2005 (NWEP Act No. IXof .

- (Regularization of Services) Act, 2009 (NWFP Act -,No;'_ XVI of ; P

. "3,009) whereby all contradual & ‘adhoc employee; have:t}eeu .

r'egula.rlized by operatioﬁ';-off l:i\.vv,'but despite it, respdr;dénFs Vlde
impugﬁed notification’ ;Jatcd -1‘3‘-1.-2:2910:;,' termilnated_ thelr A

serviees with effeet li-g.n:ig 3}1 . IA2.20‘:1'6-.~_I.IA¢_|1cc, haviné no "c‘)-'_thcr’f";f ‘
adequate & cl’ﬁcncinﬁs rémcd& petitioners have z'lpp:"g_m,t‘:lu%q:lhis )

Court through the instant writ petition.

~

o

furnished accordingly, denied the assertion of petitioners and - .
stated that they were appointed as PTC project teachers in.

community based project schools in FATA, and all co’mrriunity .

©2005) and (N-W.E.P) now Khyber Pakhtunkhwa, Emplbyee& -

3. -Comments were:called from respondents which they -~

school teachers were- ‘terminatg:d on 31.122010 by_;:- the * h

e ETEE
.‘:_.""‘‘f;"”’/ﬂ'?'!ﬁ-'E )

{MER
e, e
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Competent AuthorityA througl’il Igﬁér No 8878-.87' ' dje‘i_ted
i3.12.2010. Further s-ta-tcd t_h.a_t.-;gt vz_lll FATA lefei in each
ageney, a s;rutiny commiltc‘;?-Was"c'o‘ns'vtit.ute_d by thé'comp‘c;:t‘cn‘tﬂ
authority ‘to» carry out ‘_-1ﬁéimirj1gfql‘ iscrlutiny,‘j/‘erlifv'lc':a‘t'i'c;i.nA. c;f )
community schools all_ovcr theI‘AfA T l;e sc.trugin)} éommittec" L
has identificd 1'unctiona‘i a'x-id non lklnqtioﬁai ie g!h_oﬁ _schémist in G
FATA. Thé teachers 'o::t‘“ ,_noﬁ -lﬁmction:al '/-_gh_ost s_ch(_)qlsj 'Av-vere-"‘

ordered as closed and services of teachers of those schools were -

stand dispensed. with. AlL: petitioners-in I(]]Yber_ﬂl](i:MOlTr[.lﬂ:ll-cf" 8

L

© agencies- were project employees and -their ‘'services. stand - "

b

dispensed with on 31:12.2010, after expiry of project pé‘fiod..- o
:and closure .of community schools. It is pertinent to nﬂ}:gi’tion-;é_.j'

here that only those community schools were ofdered to"bt::‘ re- -

opered which were functiorial and in the arca whc;é schaoking

were 1:'equircgi and possibie a;fter sc;:uti.r{yl':verih;:z:gti.onzof scmtmy

R .f:ommitti.ae.A notiﬁcat.io;n has b_(-:.ch issued bf FATA Sccrefa;iat
wherein the Governor i(:hyber 'Pzildlttimkh\‘va.beiﬁg competent.

- authority ‘has lapprov;dl- the re-gppointmgnt of comﬁmty .

" school teachers, who qualify to be. passed . against Cregular .

available posts of PST. . -+ .’
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such ‘as test .and interview, recommendations . of “ithe

ope

3 T
~ 5

-

4 We have ‘heard learned counsel",—[’of_ the petitilonerli::and'

‘learned A"AG appeari;ié anlbel‘lalf of 'tespoﬁdents and pénésed

thé avqilaible record.

5. Record is suggestive that petjﬁ'd;i_cré_ were appointed m .

the - prescribed munnerzfqﬁer observing' all codal lfqrmaliﬁes, R

Depm’tméhtal' Selection Committee and appointmént : Qrdefj by "

h L : C A AA

the competent authority.ﬁ:'Admittqdly the appointment orders 2

placed .on record reflects that petitioners were appointed on - -

contract basis for the - project period in the- schools. These.. -

appointment letters are for the years ranging from 2001 to 2009.,

.Itl is also an adm-itied:.i:‘act .that sjpce:- th'gre'initilgl_a‘ppciifiuéent.
their sA:‘onnl‘actsA were re.nfswed'fr;m nme to fi@e énd till{':t‘l'le L
- promulgation ‘of Khyber Pakhtu:ﬂ\hw.a Givil Sérvants -
" (Amendment) Act, 20(')5‘ (Act:No. X -ot; 2005)~@d sim;laf =
'legisla-ti_on made By' ‘K.hylvaef‘ : Pakhtunl\hwa, employees
(Regglarizaﬁ_én c;‘f_ séfvg.gé;) Act 2009 l(KPK Act No XVI of "
20095 vide ~l\?hi9h the":. scrvxces of alIA'.adhotc and csﬁtr.;:lqé‘ual
élnélo&ees .i’«;ere re'glllg;'i-iejcil‘ by the Préﬁﬁéial Leglslaﬁjre,the
| Pcllition_crg were in zfichice; The. pciitilOJ?grs "scrvi.ccs »\;cr-e :

terminated allegedly due (0 elosure of all community schools in =+

Pagef4 -~

I T e,

N




e

: fATA with gfféct from31122010 and _;lhe r,.'easdns gweh mthe 3 '
“said clo.sure orcIe-r is. ghost A'scA:h%)ol‘sﬁin fATA and t.he":scrﬁtll;‘nyl.‘:.
committee, so constitutgzci'hals idér}tiﬁgd"ﬁlnctiona}-_- and non
functional commuaity .s:chools_.A .
6.  One thing is ,adlnittecl }'c-md ,c:lgm; .f-:‘rt.)m .'feéofd th:at géf};re - S -
t_enhinatio'ﬁ'r;o notice was gi.ve_:nl'tq tlhe‘ petitioners and all oﬁl;ier o
employees Wwhose. éeﬁipgs were terminated. Notlling is :‘orAl
record to show that the scrutiny -c‘ovmlﬁi_ttee checi{ whi_ch ret;;rd g
and from where they déglared fjuncltional _a;'ld non :fuht:tiojnal g
* schools and as o whct_l:i.caf:my sl‘u‘d'ﬁ'vnl,_ b-ti}uily bc;jusﬁl om. sl(nLlié‘!]l,'
was studying in !.lu;t scl'li.):ol uré not, at that Li-m;:. ()nc ll)il}"g;-'i_s
more clear thm.l crystal that 'ohc—e 'élﬂsch:ool has been :e‘st._ablis;.l-]:c'cl -
t_hat can never be- a pl‘ojéét‘11of it can bc closed down_;_if cvena _ -

. Ik.-" : g H - .
single student is studying over there. - - —

7.  There is nothing on rec:ordi" .;;.hm'vin.,é,_ that la%_te_;_': ;h(‘e'-;so
called revival of 67 commlvmify‘scﬁool‘_é ;yhefein 68 rhall‘e ancl66 - -
female community tgachers.wére adjusted -’;f-ide order No 60%8- o =
619 dated .GhallaniA 9"':.' -‘_Décéi'n’l‘:er, 20-1:1, .whetl-'ler- a.lll the
te;'lninatgd employees wm{e; 'giv‘en' Q}.o.tices fo; illtex'\/ie‘;\' béfpre'

the said scrutiny committee or not. In the case of Fiagat
m n - o B . f ]

- 4 .




Hussait; and others Vs Federation of Pa

akistan, ‘i-eported in

PLD, 2012 SC-224, (a) (b) (c) & ( d) it has been held as under:-

a)

~ D)

-—-Art. 25-A-—-Right to cducation—Education "
-plays am important _l"plc in the successful life : " A
of an ‘indiyiduﬁl—aGcn-erﬁlly,- cdueation is
considered -to be the. foundation of socicty ‘-:
which briilgS' cconomic  wealth, social i'
prosperity, political“st:b\bility and maintaining
health l;bpulntion---[“urthcr proﬁrcss of .
society is stopped in case of deficit . of ::'.-‘

'cducated pcoplc---Educ'lted ‘peaple enjoy :
respeet .mmng “their colleagucs .md c.m:‘_i‘.__
effectively. contl lbutt to the development of

- their countl'v 'md souet} by inventing - new

" devices and dlscovunes-nlslam isa scxentliic

“religion: unphasnzma on-the need of scnentxﬁc e

1nqu1ry-~~Neu.d purpose and kinds  of
education and as undcr the m'mdate of

Quran and Ah'uhth elucldated.

—-Arts, 27DAA(S), '(9), 254, 7, 37(2) & ann

184(3)--~Consti_tutioﬂal petition—-Right-»- to ~‘$_"'
educaticn’-«Dqty of State--—-Definition--By - :
virtue of -Art. 270AA(8}(9) of the '

Constltuhon as substltuted by Conshtutlonal

pursuance whereof pro;ects being run by the

federal Government in the Provinces,

§ncluding Ba_sic Education. Community

Schools were decided to be wound up while
assailing‘ the proposal of such winding up
prayer of th(; petitioners (fathers of students

" and employces of the projects) was that.the
- proposed action on.the part of authorities of o
closing. down. “Establishment and O peration

of Basic Education community Schools 'be.

]

-

. (Elghtemtln Amcudment) Act, 2010 thc. ’

- current Legislative -list was - omitted

Page |6
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declared to be without lawful authority and "~

of no legal effect and be also declared to bein

. violation of Art..25-A of the Constitutioﬁ-‘and'-.:_

the proposed act of winding up of v:the'

National Commiés_ioq of Human Resources . .

may be held to be entirely"'i,mcdnstitutiqnal D

st

" and of no legal effect so as to allow basic -

human rights to be citizens of Palistan,”

under Art. 7 of the Constitutional and that

the State’ including the Federal andfthe'{'

provincial Government therefore, under Ar. ;-

25-A of the,(_l"onstimtion‘_and parliament’ m

viéew of the definition of the State had not - °

absolved . the . Federal Government from -

couferring the Fu'ndan'lcntal rights upen the

children --State in terms of Art. 37(a) of the -

C-'onstitutionl,i_s'lmll form such policies on the .. -

bhasis  of which stade shall promote, Awit'h

special ecare, the educational and cconomic .

interest of byckward classes or areas---1leld,
Wby ¢

under Avt. 29 read with Art. 25-A of the .’

Constitution ihc Fundamental Rights were

requidred. to_-} bé enforced by the State.--

Especially . in view : of - Art. 25-A of “the

Constitution, it had been made mandatory ‘

upon the Staté to previde the education to

the children of the age of 5 to 16 years.

—Preamble-—-National . Commission - for . - .

Human Dcyclomncnf _Ordinnnclc (XXIX of
2002), preamble-—-Constitution of Pakistan

CArts. 270AA, 25-A, 29, .7 & 184(3)—-

Constitutionsl petitions-—Rights R

L q
education—--Principles of. policy~--Winding

up of Basic Education Community Scho’ﬁls .
. established _under  National” Ediwation_--*

" Foundation.” .Ordinnm';e, 2001 and the

Commission under Human Development
Ordinance,: 2062 and .the: Commission---
o ’

<,

— T
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‘ ‘Vulidily-—-Nlltiun.ll T;Iue.ltitbll I"ound.xtmh
'Ordm'uu.e, 2002 and nat:ona] Commlssmn

" for Human I)cvc!opmcnt Ordm.mcc, 2002,

having been ‘pmmulg_atvcd much prior to the - "'
introduction- of Constitution (_Eighteenth. Lo
Amendment) 'Act; ‘20_1'0, whereby Art. 270AA ‘
was substituted irn -rhc 'Constitution <in

pursuance, .whereof the  Concurrvent .

legislutive]ist containing entrics relating to
education Wcre ahol‘i’sired werc protected---
Education"'}vqs;.Fundamentals Rights of 'an‘
individual, therefore, the Directive Principles
of States policy being subsidiary to the - °
I“und'lmental Rights gu'n"mteed under the
Constitution were required to be protected
under the law, which were holding the tield-- :
-In presence. of said o hws, -and for the

reasons tlnt thc Basic Lduc'mon Commumty n kel

Schools were, functlomng under . the’ eontml Eh

of Government ngeneus .and by the ‘IGOs

desplte repealmg of Concurrent [eglshtm,

ist, the Governmeut of _Pakistan and -

“Technical Tr'umng Dmsnon, which had becn Ai ‘

authorized to deal with all the matters relmnt

" . to NCHD. and NEF—-Provxszon which had '

brought protectlon to_both the Ordmance,

-conld only be repcflled by - the repealmg

statute and merely by issuing any letter or.
the order .ls in the prescut case to close down
the pro;ect,of estabhshment and operation of
basic eddeatioxr comm\rnity As_choo.ls was

contrary to luws,

---Preamble--- Natlonal Commission for

Human Devclopmcnt Ordmance (J\XP{ of
2002), Preamble-—-Constitution of Palustap, R4
Arts. 270A4; 25-A, 29, 7, 70 read with ~ " 7
Federal Legiélative list part;l, entry 16 & e
-184(3)—-—Copstit}ltiogal_ji‘ peti-tions--Right to .
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edumuou»--l’rlncxples of Pohcy——Wlndmgj

up of Basic Educa’non Community 'Schools .

established under National  Education

foundation ()rdmance, 2002 and the

Cbmmissionu under’ Human Development -~
Ordinanece, . 20@2-~Qucstion . for -

consideration’ way whether or not al'tcr';

abelishing the concurrent iegislative List, the- ‘

‘Federation - was  empowered  to' .make o

legislation refating. to the mattes directly, .:

indircctly..;or'l hncill‘a_ry to .the subject to '

educational  particularly - by jntroilﬁqin‘g ~_j: "

- informal cducation,:as presenily was being

imparted - through . Basic - Educsjﬁnn

- Community .* Schools™ - in. the . country

‘_cstabhahed under . .National . Educanon"‘:‘}"-

S TS
Foundatlou Cudmmc.c, 2002 .md Natmnnl

Commlasnon -for Human - Devc]opmcnt. i
Ordinance, - Zl)llz--—lhnlt.r Article 70 - read

with . Entry 16 ‘of pnrt-l of the Federal :

Legistative . List of llu. Constitution and the

Cunsntutmrnl Amendments, both - the

remain . opcratlve unless repealed .

. Ordinances were fully protected and shall_ n

accordance thh thc Constltutmn and so long". :

both the Ordmances were holding the field,

f'\f‘ﬂ .

.- .the. Basxc -Education Commumty -Schoals
. providing mformal _educatwn to- the

backward chsscs or thc arcas shall continuc

to. functlon---Proposed action on the part of

~authorities of Lloamg down establishment
and  Operation o}' Basic  Education - "
Community Schooh was  without lawfulﬂ,:',":{
authority and of no legal effect and was in . -
. violation of Al ticle ’S-A of the Constltutlon-" B

-Proposecl act of. Wmdmg up - Cof ‘the

Comnusann was unconsmutmnal and of n

legal eiffect and the Cbmmiésion was allowed

7.2

77 NG
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to coutinue 1o pelform the positive duty of
providing b.as:c hum.m rights to the cltucna ‘-f‘-

of Pfllustan---order accordmgly

P age-| 10

8. This Court i.n.its ji.;dgment deliveredvih writ j:};titiozi ;;No.

3157 of 2009 decided on 15 9 2011 has held that regulanzanon' L

/ N

Act No IX of 2005 and Act No XVI of 2009 are apphcable to -

the FATA employees. The said judgment was upheld by__f the

apex Court as well and in vieﬁ: .of the said judgment alij"the

petitioners are regular employees of the communitj' ‘scho'ol_sf

which under no law can be closed down and be termed as. a -

-project, if a single studeri; was studying there. There is noﬂiihg -

on record showing that the scrutiny ‘comumittee who_' declared

funciional and non lunctional comnunity schools: had ‘taken o

into account that by that timc; students were there or not.

9. The Govemor, - Khyber - Paldatunldlﬁia,"_, issuecl,.ga-_-‘_'“:u '

notification No. SO (E)/SSD/CSTR/99-108 dated '11.5.2012,

‘which reads as under:-

~ The Govern‘or . Khyber - I’aklltunl{hwﬁ, in -"'-his

capacity as the Cmnptunt Autlmrlty h'w bBeen plc‘l:cd to

approve ihe :c-.nppomtmcnt ol Commumtyl St.lwai-

“Teachers who qunhly to be posted against the’ regular ' h .

posts of PS’I‘ (BS-7) in plnsed manner at the respuctlve

Agencies & FRs, purely on merit basis in accordance wnthl‘"

age limit with immediate effect as specified below;

the existing recruitment criteria but in relaxation of upper -_

ﬂ.

.

.;' P
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i ° The available regular ‘vacant PS’I‘".(BS-‘J):-
posts in the Primary / Middle Schools in -

FATA will be filled up from amongst-the™™ - oo o o i

. comntunity  school teachers and no fresh:.
- candidate considered for recruitment till all” -
the eligible commumnity Scheols Teachers are : B
absorbed  against regular posts m theu'"'- S
respective Agencies / FRs. ;;{
it The non local cligible -Community School;' ‘
Teachers’ shall. be considered for: re- S
‘ .lppomtmcnt agamst thc regular vacant posts *
of PST . (B3S-7) after adjustment of local
-+ . qualified teachers. :
iii. = The services of the un-qu'lhﬁed tcachers:_"
shall be dispensed with. . R
i The Community Schools whose teachcrs are- "’ ‘
" appointed- and. shifted to other schools.”
against reguhr posts, would be closed down. |
v “The lcspcchvc Community Schools students
e woukl bc shifted to nearby regular schools
and no further recruitment of Community.”
School teacher will be made. s

10. Record suggests that ‘even this notification was not™ . -
implemented. There are plcthora of.jpd'gmcnts' of the apex_' -

Court confirming that no employee could be terminated without®
. : 2 e

issuing proper ‘show cause. and Eeg@slar inquiry. * Reliance iAsj'Ei, :
placed on 1997 SCMR-1552 (b) whicl;:rjeads asunder:- N na .

~Termination - of ser\fi;;e-f-Mis.coﬁduct~— 3
Civil Servant’s services .w:'ere on tempor_ary '
" basis Hable to be terminated on 30 days’ |
" -potice or pay in lieu -thereof -on cither side---
. Service of civil servant were to be governed- .
by statute and R'ule's/Instr;lctiQn/Regylations .
* framed thereunder---If a ﬁerson is employed =
on contract basis and terms of employment

provide the manner of termination of his. . .- // ‘ /
s

/ services the same can be terminated in terms -
e ~ thereof---Where, -however, a persca is to be-
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condcmncd for miscimduct, in that event,

person employed on contract basis -or

probationer, ‘he s cntltled to a fair
opportunity to clear’ his position which

means that fhere Should be a regular enquiry

in terms of 1,£ﬁc1ency and’discipline Rules 3

‘even if he is a temporary employee or 2 o

before candemmng lum for .the alleuedn nna

misconduet,

Lilcewise-iri the case qf Director General Pakistan‘ N

Rdnuels Sindh and another Vs Abdul Rashld, reportecl in ‘7000, N )

SCMR-643 it has been held that - o R

11,

L -8, 4--~Const1rutmn of Palustan (1973), Art

212(3)--Termm.mon of service—Service of

civil servant was ter mmated w:thout lssumg

him any show cause notice and _assigning any

reasons for .)ugch tcrmmatmn——Cwnl servant

whose -services' were being governed by

Service Rules had  completed probation |

period of foux, year;—-;Service Tribunal in the
circumstances, had rightly found that
termination"‘df service of civil servant
withont issuing him any show cause notice

and without holding inquiry against him, was

" illegal and ‘thus had rightly directed re-

instatement  of eivil ~servant .treating

intervening period from date of termination

to his re-instatement ::S‘e:itruordiilalry leave -

without pay.

In the instant case, as per the closure order, it reflects that

there are allegations against thie petitioners that they did not
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perform their duties ‘as- the .community schools were ghost

schools and as such when there is ‘an allegation, the law .
. demands show cause notice which is'lacking in the instant case, '

-admittedly. On the othgr hand Wllgn 67 éomrnunitj}': sch.drolg o

were made functional whether any notices were-issued to the . .

¢

locals, previous cmplpyeé; as per notiﬁéation dated 1,1.5.2912
of the worthy Governor KPK. Sini:e, all the petitioners are the

locals therefore, they have been discriminated. .

12, In view ol above, this writ pctition is allowed and .

respondents are directed . to adjust ‘the petitioners in- the "

community schools by revival of the non functional schools bv

making the circumstances, so that the E'ducation'ﬂourishe.s':in
the tribal area. The exercise be done within oné month after

- recéipt of the judgment. Since petitioners: have not worked

against the posts, therefore, they are not. entitled to the wages

-for intervening period and theix_‘ said period be treated as leave o

without pay.
~ Announced. 2/ - e )«/c’ € / fgf Y/ 7~
15" June, 2016 .~ #° % 4‘7 a? '/ :
Tarig Jan = . o JUDGE : '
& 8E TRUE COPY" .
\‘fRe Pashawar S R ‘ L
SHLATELAEL A - ,JJ&I-DGE :
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‘ - i P4 OFFICE OF THE AGENCY EDUCATION OFFICER )
Wt ; MOHMAND AGENCY AT GHALLANAI ) L
W s ST 2 NO.0924290180 FAX 092429!(,‘:180-" - T T
L oEATA ' Lo
RE-APPOINTMENT OF MALE EX COMMUN'ITY SCHOOL TEACHERS .
Conseguenl upon recommendation of Sciutiny Sommitiee constituted m-'-'-conﬁpliance ol
Directorate of Education FATA ieller o 0554-15 .dalea 27.3:2107 for condiu‘on'al
A mplemeniauon of Peshawar high Court order dated 15- G 2016 in COC No 330- Pi2016'n wip’
' N . No 2498/2012 subject to final decision |n CPLA No 450@/2016 nled by department in supreme -
’ coug of Pakislan. The lonowmg Ex- communlly schools leacher of non’functional- communuy
schoois are hereby re-appointed wilth immediate affecl n.schools menuoned againsl _lherr'
it names on projecl basis subject 1o the lerms ana condiions mentioned therein:
[SNo | Name 77 Father's Name . Place of posting where re- T
N T . appomted .
v iNazrou | Nawab kban ' & Mamazai Mir Alam |
e e s e v e e — e it me e i n e o Simmstitee s nsumre
2 TTalhur Au Gula khan : -do-
¥ . . e e - - . e e m e Ak et i 5
¥ 3 Muhammad lsrar - CAmir Zad hon S Ghafor Bedmanai
o Fa 1Niuhammac: Khan © " Mohammad Wak : - T des T . ]
: d0e e man - e T S R
- 5 ! Muhammad Hizoor . . 4 C © CS Sana khel Shandaira
Lt ) Y Hazral Bad shah : \
L : ! Badshan .o : e -
+ 1
A, i S : L PR S U PP
b , e [¢] Senat £ad shah LA Kiisi s K Wt - -do; i
; 7 Jamal snab b rltue (25 Shahje Bedmanai b
i g | Syed Ahimad snah CMuhanimad Alzal . . ' ©. -dos .’ L
i i . . - - - Lo . ) ) '
i 9 ‘»!‘Maazuuah CTT T Najgempkian CS-Khalim Jan Jarobe Darra P
[ X AR ) ' . NS
3 OV—— | - e . a . - . . s Do. . LI e e PR p—
E 10- | Fayaz khan . [adam khun E -do- :
17! Hussair shai T Syed Masim: shah LS ‘I\-’Iaﬂl'é;;na z(odakhérmm
: 12 | Samandarkhan  Khatam Jan -do- :
o e RS , :
. 13 : Murad Ali S f.An Rahmar -, CS Jaroba D:Jrra Apaullah
| a0 ll Baknl»alGul T Mohamimad Gu!A “.do- .
[ P '
i e G e ) Sl M R - .
. ©S: ha - C e
.| . 15 Sambﬂl Khan ‘ Sarkar khan R S Golono sne‘zrk.h Bab : '
‘76 r' Mukamii shah h Hazral Mohammad | : CSAAnér“g"éfi F*"a?aiiﬁ"“""' ;
fl _ 17 [ Hikmatutah ~ + Abdur Rahim (é@pi) : ,j:s Golong sheikh Bab -
j —J-... . we e =L e e e ’;7\ L -,....;.-...-‘.-..._-A..—.-.__ S - e
} ' ' : -
1
i [
: !
1
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=~ 18 ‘iDuwar khan :  Hakim khan - . "CS Anargai Payan
KE - ' Hashmal Ara " Qabili snai L FCS Zanawar China
200 Nz Mohainmag "Noqr"l\/loh:;m:-nad o ‘CS‘Yé?ﬁﬁé‘i”é&ﬁ‘aﬁgf__
- - ' . . ° - ¢ f ‘ - - ‘. P .
21 | Muattar - Sher Rahman o -do-
Y R, _—— . — ——— i = _\ . ' s e :
22 | Khaisia Zar " IhsanUliah - CS Siraj Kor Samghaha
] e e e . —— : —
o | Fazal Dayan - " Sadaru-Din - €S Shahmir khan Abad
. shamsha
|24 Dawooo shah C Sodaru D ST i'-_-dd-' o
i 25 TAsitkhan T T amar - i CS.Siraj Kor Samghah
TERMS &CONDITIONS . . o
" 1. The re-appointment ordershall he niade purely on. preject basis. for project period
2. The appoiniment order wiil be subject 1o further verification of -their educaticnal
".and professional lestimomals from concerned boal'ds/instf!ulions,
3. The.s sataries will be paid alter approval of reviséd PCl or under the approved
. scheme by competent forum. tilled Re-opening of non funclionai community - -
: ii' ' schools 1In Mohmand agency. - : : ‘ o
E .~ 4. In case the decision in abova- blled CPLA lurmed out to b}g olhemise {heir
: i regulanization will be subject to Nol:h:ation daled 520120
' ® 5. Allgsled copies of Charge: report & lesimonials shall be submilted to the quarter
! i concerned in prescribed period of tune in triplicate . :
Hro - ' : ~° (Khaistg Rahman) .

- . " Agency Edycation Officer,‘g
g% - Mohmand Agency |

. _ Estab:lRe-appt iCmiT(M/F) daled Ghallanai S

"" Endst:No 3@ 3%/3
g Copy (o - . Ny
' 1. Director Education FATA Secrelariul Peshawar’

2. Polilical Agenl Mohmand' Agency. o AU

) 3. PS o secrelary SSD FATA Secrelaiial. i : C :

| 4. AAEOQ (Dev) local office.
8
7

. AAEO Female local office

. Accountant lacal office.

. _ Teachers concemed. ' . :

K "Note: Unattested photocopies of relevant documents.are not acceptable, -

T e v e e S, #3073
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, - ACENCY EDUCATION OFFICER
Fet.#.G692:5-29U180/FaX.d.C954- 290, ¢

P

7w MOHMAND AGENCY AT GHALLANAI

Tt

CONDIFTONALLY SERVICES REl’jl{i;.&!dz..\’f‘iﬂN;‘ --\';).iijS'i'z\le:\"f' Oxise it

I compliance mn- devision madge b wathy i drector

FoadiaTs are nereh\ m::rll.um

o Bg 4By the three principals and COUNIETSiane
. et ar CPL:‘A. N

Tl andlor

Nasne Fathers

G haciion f\.: A bem'mw it
o N B INSNIRLS ”l \-‘N “iﬁ-du[\.\. ']‘UL‘,_UI...

tiwe ss-:‘:.: '
-iih lha mmhhon 10 3Ubmil an

B !
Saavar Khan SO lluiu.-m NS Anargl Puayaun !
. ; i
t .- ——— [ —— e e .|_... ———— s ——— .
N ! <y R . - | ey apn ' - - - e
C I Sumal Shah b,-L) Habib f\han LG8 ::hajl Bedinanai PGPS b\m hlh Kamali [ AV
Sasirvna SO Nawab Shar g 5 '\rlml.aul Mis . Ao - LGRS .H.mn Jowar. TRy
- - ! : e ’ X ) . “ - ..’.', _}
D Shial S e Sddra Din | OS Shaniie l\ih.ul Ahod S alS G Fhan Ko Y
) . e - \]:u“l\iul ,.,___,.:,.‘._.., _ R S
: Ehissain Shah 370 Saeed Mastan CS Matina Koda Kiel i H L Ktiel No. |

: 5

S ! R

:\ tuhammad Khan $/0 Muhammad 5 CS Ghafoor Baidmanai |
P "

GPS M.t

Mol

L - . x s 1 . - n -
L I R R I S T L : S

C Senchen Rian w0 Sarkar ko l ¢S Gutona )hLIMI Baka

AU R

Y Munaommiag 50 I\uun
K duninsd . &
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7 | Khaista Zar S/O thsanullah CS Suinghakhi B GPS Ali Zaman AVP
.18 | Fayaz Khan $/0 Baduam Khan _| CS Khatim Jan Jarobi Dara | GPS Turangzai Baba G AVP
19t Nurad Al S/O Adi Rahman CS Jarobi Dara Abdullah GPS Malkana N
M, .-\_\iF-'ql{llnvﬁ-g'x"('s—Jé;}ml CS Samgha;kﬁi "GPS Adam Saaz - AVP
21 |' f&luk:zimnm Shah 5/0 Hazrat . - CS Anargi Payan R GPS Atam Kili AP
__ 1' Muhammad L P .
2200 Zahir Shal $:0 \Iutul Walnd PSS Sherk!h aba ) oGS Nuavi Kati L
25 dahe Al SO Ciia Khan o ;!_L-:::):—-i\‘lilmi.l:’.ll Mir Adane - (ri S (.I'|.1nm|k_:1;{;i‘_"-\n tl [ AVP
. ) ‘ :
AI | i v
; ! :
S Mazallah 8.0 Najeem Khan CS Khatim Jan Jarobi Dars | GPS RBanda Ziarat AP
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TERMS CONDITIONS .
b Charge report should be submllud o atl cancerned.

S Appuiniment of the candidates is made purely on h.mpm wy basis and s Imhlg W0 lernuinaton af any |
. ’ -
wethuut assigning, any reason. )

salaries il found fuke/bogus the order will be considered as cancelled.
4. All those candidates who are matricuiated should pass their F.A within 2 years ul’ter the isxuuncu ot e
vrder. . : ; . ) '
S They should produce their llLd]lh and Age certificates [fom tie vge ey Surgeon Muhm.um
b hey (ited o report of their arrival within 13 days. alier tie Issuunee ul 1In\ Appoiniier Order -
Cuteimancalhy considered as cancelled. . . :
S W any wehnical fegal flaw is pointed o, the appmnlnn.m wall stand o~ .:;x'néc-ilcgl.ﬂ ' {0
N Their age should be Aumdmu to the Lu.»l { ultu S

idurid U“..ih 1\'1\;‘!'|auud}
Agency Education Cnticer,

’ - . H

- , Mohmand Ageney 70 1
FFudst N 9_5/5/, 2‘5 fiCommunity IFile) 1);116:(1;"30/1.}. 72018,

Com o the.- . .
I Director of Bducation (FATAYFATA bum,m.u Peshawar,
2. Political Agent Mohmand Ageney.
- 3. PS 10 Additional Chief Secretary FATA for perusal of ihe r\ddmon.ll ( h;cr Secretary FAT. A
4 PSiwo Seeretary SSD FATA Secretaria,
S Ageney Aceount Ofticer Moiimand Ageneyar Ghafkina,
i- O Agene Surgean Molinand Agency,
: AALQ Concerned.
8 AccountmyPay Cleek Local Utliey,
9 ihicials Concemned.

PeReNCy Education Crncer.

1 . . ) : Mohmand BT L

> Al Kinds ot documents would be verified from th conceined B\mulsrli:umm) betore the drawi of
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PRESENT o L ' o
MR JUSTICE UMAR ATA BANDIAL
MR JUSTICE MONIS AKETAR

Civil Petitions No.624-F. §61-P(15,264:-F to . : . .
266-P{1$,446-P, 450-P, 517-F to 530-P of 2 B16. o R o ’ :
(Ga eppeal fum the oder dmed 292015, 21102015, - e ) . ) .
14.4.2016,.15.6.2016, 5.102016, possed by Peahawer High'. - ; o C
Cowt, Peshawar in WP No3766-P/14, . WENal6OIP, .

WP 4062-P-4264-P/15, WP 2515-P/i3, WIR2490-D/12,

WP No.4110-P/15, WPALEXP/S, 4165F suaensy

P N.2ePof20i§  Additional Chicf " Secrelaly FATA, "FATA
: Secretariat, Warsak Road Peshawar Vg Mr. Ijaz -
Hussain and others. . e
b opNeg6l-Pof2015  Govt of KPK through Addifions] Chief Segretary - -
. : ‘ : : FATA, RATA Secretarial, Warsak Road Peghawar
Vs, Syed Zahid Hussain and updthcr o -
' : ‘Qecretariat, Warsdk “Road Peshawar vs. Alipur

CPNo264Pof2016  Additional  Chief - Boctsl’s ‘FATA, FATA

™ L

CPNe265:P.6f 2056 Addjtondl: FATA. FATA . . i

. Sccrctmiat. Wz.rsélc Rnad i"eshzwar Ye Qimat
A

Khan
CPNo266-Pof2016  Additional Chisf - Secretry FATA, FATA
Secretariat, Warsak Road Peqhnwargs_,ShcrAl_x_:m -
- and others . ’ L

\/CM;LZ@_@ . Additional - Chief Secretary FATA, FATA- .
. Secretariay; Warsak Road ‘Peshawar Vs Mst
) e T Nafgﬂsmd others Tt b -
) - f C.P.No.450P 0f 2016 / - Additional_Chi £ : Ta.. .

LN Vs = 7 Secretariaty me‘ Co
0, .(5. _@\&,ﬂ. ' endothes oA . ' -

AR CPNoSU-Pof20l6  Additional  Chicf - Sectwury FATA, FATA
: : . _ Secrelariat, Warsak Road Peshawar ¥s. Naikdar
Khan : & e

CP.No5I8-Pof2016  Additional ‘Cuisf  Secresry FATA, FATA

Secretariat, Warsak Road’ Peshawar Y Yousf .
'Khxn'a'ndanothnr.' L t - ‘
e - !
pTTESTED ‘
_ o,
ok Assotie o -

.‘j‘go L st L
S.HP w,‘)};‘;fad : ] -
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C.ED624-Fi15 cic,

C.PNo.529-F of 2016 Additional  Chiel . Secretary FATA. bAEA
Secretariat, Wnrsak Road Peshawar Vi Vs Wali KJmn

C.P.No.530-F of 2616 Additional Chief  Secretary FATA, FATA
. i Sccrefariat, “Warsak Road Pcshawn.r Vs, Smfur

-~ - Khag and anothcr

For the Petitioner (5) . Mr. Zahid Yousuf Qureshi, Addl. A.G. KPX.
(in all cases) W M. Salfulla, ADEO aud Javed, { r:ro

' / For the Respondent (s) ¢ Mr. Khalid Rehmun, ASC.
‘ Mr. Ghulam Nalt, ASC.

Date of hearing v 28112018
QRBER .
Usnay Atz Bandisl, J.- C.P.No.624-F of 2015 s barred by 30 days. The delay

! is condoned as the quwdons-mised in ¢his petition are.:the snmc 83 in the

V. made 10 the casc of M_eh;ceg nggz N,gg K,g, ngyi gy_z é:ﬁ;gggn Mudtan
g and others (PLI.1975 SC 397). ;

IR o

T judgment was rendered by the learned High Court thhuu: considering ‘the

i grad A2T ey

omitted. As a result the\] ed Pe.sbnwnr High Court now is vcsted wnh

jurisdiction in relation to the maiters that arise in :.he ctstwiuic FATA wmtnry. Cot

! . ) " In this behalf he has also placed on rccord an order hy a Largcr Bench of tlus

-Coun dated 10.7.2018 passed m C.PsNoZSB-P a.nd 134-P .of 2017

respondents pray that the unpugned Jndgments be set nsxdr: and the matter be
ATTESTED
. E«?’

: cohart ,qsysoc!a(a
X n ;‘

muab.zd

A connected petitions which aro filed wnhm the time a.lluwcd Refcrcncc s

2. Leamed Addmox.al Advocate Genfral, I(I’K states that thc mnugncd
jurisdictignal objection to the maintainability of the Wnt Petitl_ons under :

Article 247 of the Constitution. 'I‘he said objeétion is not.pressed presently in

view of the 25"’ Amendment to thc Consmuuon whcmby A,ruclc 247 has been

g " ' Accordmgly, lcarncd Additional Advocau: Gcncm! and l:amcd counscl for the

-+. -gupremt Court pi Palgsian = A PR AT

©ud




© CPMo.624-Pr15 etc. L 3

remanded to the learned High Court for decision afrcsh in the Writ Petitions

filed by the respondents. . . . T

R 3 " Accordingly by c;onﬁent the impﬁgaed ji{dﬁnents ere set aside,

the petitions are converied inte appeals "and q.on;t-i;'.cl:a‘nd'thc matier is _ I A

cerpanded 1o the léamed High Coun for decision afyesh 6f the Wit Peitions

filed by the respondéats WHIth"sf

respondents aje still in service; dhoi
‘ . . iapig
) adversely under the actig

-y

learned High Court in the.pmdigg’ﬁ‘(

’
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A ' . - JUDGMENT SHEET . i

‘ ' . IN THE PESHAWAR HIGH COURT, .. '
o - PESHAWAR R

|- ’ ' (Judlcual Department) e T

- L WPNo 2495.P of 2012.

r——

o Date of hr.dnng 22.01.2019,

M/s Ghulam Nabi and MrMuhammad Asif;. --/ i
advocales {or petitioners,

Mr.Mujahid Ali Khan, AAG for respondenls.‘.

A
\ -
sl

JUDGMENT =~ .+ 7 T

 MUHAMMAD AYUS KN, & Tws .
g judgment in' tﬁe instant pelition sti'all also - ‘ - .
dispose of W.P.N0.2515- Pf'Yof 2013 . - ,:
'WPNO 3756F‘ of 2014, W.P.No. 1601 P of !

2015, WPN04062P 'Ac‘Jf- 2015,

PRV

N ‘ . W.P.N0.4033-P of 2015, WPN04064Pof

Vo ot e, TR e

2015, W.PN0.4110-P - of .. 2015

? : li % ' W.P.N0.4162-P of 2015, W.P.No.4165-P of : S
A: ' . : . L - ) . . o .

—

g . 2015 and 4205-P ‘of 2015 as common

N question 6f law and fact is_'liwolved.. inall
these pz,uuons | N . :

2. Petitioners in all the pemlona were

appom(ed on’ contract’ bES!S agalnst against.

:the posts of PST, PT(:;,_ ln ’tructors

.~ : . Chowkidars and. Field Catile. Anendanta

‘ through different orders by the res_pondent- L

deparment in the erstwlz;:ile‘l-;ATA.. no ’

W.P.N0.2498-P of 2012 (instant: petition) -

' ' ’ A o : ' i:
. - . I o T %’ C“‘ur] v v I

B SRRR ' . . ’ e oL -..._1
- N . o . . :
R . 3
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and W.P.N0.2515-P of 2013, petitioners & .-

“have sought reinstatement/reguIarii'axtion
whereas. in the remammg writ petmons only :

' regularization of service has been sougnt. In
W.P.N0.2515-P of 2013, ‘after sonii';g for

j' some . tlme petitloners recewed a: noilue."

wde which~ their seNlces have bben.

terminated  since 31.12.2010 and mstcud

raspondents MNo.7 to 12 have: been .

appainted without any advertisement. This,
court vide judgments/orders dated

29.09.2015, 27102015,  14.04.2016,

©.15.06. 2010 and 05 10.2016 aliowed lhe sald

[P

- writ pehhons ‘as prayed for :"'he above

. judgmentalorders of this coud were- assalied

by the Governmenu respondenls beforq the

A_Hon'ble apex Court in Civi Petitions

NQGZAP 611-P/2015, 264F‘ ‘o 266-

P12016 446 P, 450-P, 527 P lo 530- F’ of -

2016. Said petmons were aiiowed on

,&28112018 by semng asude the above
‘<']udgmqmslorders_and the maner was

remanded back to this court for decision -

afresh. . h !

3. In view of changed cxrcumstances

introduced in ‘25‘h amendment, Article 247 of

the Constitution was omitted and this court

T -

Che——

.
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Jis vested with .the powers/jurisdiction to

antertain maﬁers relating to erétwhila FATA.

4. - Through sub-sectuon (2) of Sectlon 2
of the ’Amendment) Acl of 2005 vnde' "
proviso added therelo, it was’ dyrected ;hal a
* person thou-c;';'h: sglqéted for qpp‘o‘intme'm in -
the pre_scriﬁéd manner to a spw;ée o»r'post-'“
on or afler the Ist day of July 2001 lilf the -
commencement of- the . said Act but -
appainteqd on contract basis, bhall with erfec:1 )
‘trom the commencement of the sald Act, be .
deemed 1o Have‘peen appointed on r_egular""- '

- basis. All such peréohs and the persons'-:-'

3

' appomled an regular basis 10 a semu:e or

post in the prescrlbed manner, aﬂer the‘ ’

commencement of the sald Acl shail for all

',mtants & purposes be a cwll servant except' L
for the. purpose of pension o:-gratuxty Such

a civil servanl in heu of pension & gratunty'l )

bé entitled to‘ recewe such amounl

contnbuted by him towards the Contnbutory“

'Prowdenl Fund along wnh contnbuuon,"

made .by Government to his account in ‘the

prescribed manner. Further provided that in’

" the event of death of such civil ‘servant,

whether before or afier \he retlrement his

famlly shall be entltled to recewe the sald

il iaa PR

(R T




2009 or till lhe commencemanl of th1s Act".}

Ly Ay
- HE-

amount, if it-has alraady not been received -

by such déceased civil servant.

5. Once agam through the then NWEP .' .

now KPK (Regularlzahon of Sewlces) Act .

.

No.XVI of .2008, on the 'strer}gth of ©

provisions of ~ Section 3 thereof, al

employees including the recbmmendee of -

tha. High Court appointod. on conlr'icl or-

adhoc basis holding that on 317! December

shall be dsemed to have been vahdly

appomted on regular basis havmg lhe same'
quallﬁcatlon & expenence for a regular post™
sub;ect to , exceptlon , \hat 'lhe’:

service/promotion  quota qf. all service-

cadres shall not be affected.

G.A, " Through the provision of Section 4-A
‘of the Amendment Act, overriding effect was

given 1o the provision of this . Act. over all

other laws & rules for the time being

enforced and it was further provided that

~ any faw or. rule ‘coming in conflict with the

. lhereto shall cease to have effect This

provision of Amendrent r\Ct or 'nconSIstem

clause of;overriding & superlmposmg nature<

" has equipped the préviéion of Améndm'.er)t .

Y
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- Act Nb.XLI of 2009, with ever lasting effect
over all other laws & rules then in vegue. ©
7’7, Learned counsel for-the petitioners

‘invited aitention of the Court to the eariier

judgments of the Bench in\_)oiving' same. &

similar issues, which were rendered in the

case of Or.Rizwanullah etc Vs. Govemment

of NWFP etc (WP No. ‘i510/1997) and in’

many other writ petitions, who conlractual

" services were reguIanzed by the strength of .

the said ]uclgment. elaborately dealing wlth

each & every provision of law relevant to the
- subject matter promulgafed from time. to
time and i(-ﬁvaé.fuﬂhar sta'red at the bar that

this ]udgment of the Court was accapted -

~and ‘acted upon by various departments of

" contractual employeés' . ngreﬂ duly'
" regularized, issuing office qrderé at different
occaéibns and no 'gﬁ:dée or griavance was .
‘A shown against it by the Government to take

) the matter ta the Hon b!e Aaex Court

-B.' . Leamned counsel far the petitioners

_the Provincial Governmgnt and services of -

further invited our attent]on to dlfferent office

. orders, issued in- light of the 1udgment crted
] above ' py various . Heads .of the

lnsmunonslAdmlnistratwe Secretanes of the ‘

N A ST =




Provincial Goverrrmehl;. ‘complying . with - the

'smd ;udgment in full.
.9'. The learned counsel also mvrted the o
' ':_Court attermon to the 'case . of.
‘_Mst Shagutta Syed Vs, '(aovernment -of -
A 'KPK etc W.P.No. 1731!2006 alongwith

W.P. No 47512006 dated 11 08, 2007 _

extendmg the benefit of the provrsron of

'Reguianzation of Sewrco {Amendment) Act

2005 to vanous employees who were '
appointed on contract basrs The learned

- ""counsel produced copy . of the 1udgment of
" the Honble apex Court glven in CIVII,
 Appeals No. 100~F' & 151 P of 2009 demded' '

on 24 03 2011 where the above mentloned

Judgment of thls court vyas trnpugned. _The

Hon' ble apex Court after elaborately &,

extenswely dealing . with each & every Iegal

A & factual aspect of the case. not oniy upheld
the™ view- taken by thrs Court but ‘also -

referred to its own judgment glven in Crvrf -

Appeals No.834-P to B37-P of 2010 decided

on 01,03.2011, wherein, It was held that the

cases of contractual 'employees thaugh
appornted on pro1ect are squarely covered
by the prowsron of Section 19 (2) of NWFP

* Civil Servants Act, 197" Accordmgly, both'

P .
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.~ and their . contractual services were '’

~ plausible to offer. We have on “ijecord _‘jthe

YL -

{the appeals filed by the Govemmé_nt in thé

]
said case were dismissed. -

10.  Confronted with the above ironclad

legal -position, the leamed Additional

~ Advocate Ganeral was rgpgatedly asked to

draw line of distinction between the case of |

~ the petitioners and of thoge to whom bgriaﬂt

of the said provision of law was extended

[

regularized, "however, he‘ was . found | . .

defenseless having no answer much less
¢ - . . . -y . '

copies. of the appdintmeﬁt prders.‘ issued by

‘the Competent ‘_Authori'__ty‘ appointing the

petitioners at different oc:casions on different

dates as .cohtfact employees against the
posts’in question. ‘

11.A An ironclad proof in the’ sha'pé-of
documentary record is e;vaflabiei on ﬁle‘,ﬁat
the petitionefs were api:ointed 6n contract

basis by the Competent Authority, whichis a

fact -undeniable in nature and their

contractual services were renewed and-

_.extended from time to time. .~
12. ~The undeniable legal position is that .

the - petitioners  are épptract employees

because. they have not been’ absorbed .

-t
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13, Vide

“of Community School Teachers who qualify

permanently in the departments concemed

7. where . tney have been appornted after

adoptrng prucedure. therefore they are

entrtled to protectron of the benet" cral

: provrsron of sub-sectron (2) of bectron 2 of

the then NWFP now. Khyber Pakhtunkhwa '

" civil Servants (Amendrnent} Act, 2005 and.

their rrghts are further proteuted ln a more A

effectrv,e manner by provrsrons of Section 3.

" of. the then now Khyber Pakhtunkhwa
Empioyees (Regulanzatxon of Servrces) Act,

) 2009 to whlch superlmposmg & ovemdmg

effect was grven on all the rules & law to the

published_in the official gazette of tha

* Province extra.ordinary. -

. Notification

SSDICSTR/G9-108  dated  11.06.2012,

protection was’ extended 1o employees of

- V".Commumty - School : Teacriers " For

as under' .

"‘No SO(E)ISSDICSTRISS-WBI- T The
‘.Governor, Khybar ‘Pakhtunkhwa in his

capacrty as the Cornpetent Authorrty has

. been p!easeq o approvq the re:apporntrnent

’ f contrary The latest enac’(ment came Into .

- force. pn 24" October, 2009 when it was .

. No.SO(E)/

. convenlence said Notrﬂcatron ls reproduced )

e A
=




“‘1': .

to be posted against ihe' regular posts of
PST (BS-T) in phased -manner at " the
respectwe Agencies & FRs, purely on merit

“basis_in -accordance with the. existing
‘ :recruiiqwnt criteria but In relaxation of upper -

age limit with immediate effect as specified .
below. . ’ N '
'1A. The available reguiar vacaht PST
" (BS-7) posts in the Primary/Middle
"Schools in FATA will be filed up
‘.frofn amongst - the -Commp,nity
‘SL:hoo‘I Teachers® and no f;esh
candidate ;‘éonsidgred . for
* recruitment il all ~the eligible
‘_Community School Teachers are
. absorbad against regular posts in
 their respective AgencleleRs . '
,2'._‘The non-local ellglbie Commumty

Schod!  Tedchers ~ shall be '

- consndered for re-appointment

- - against the - rggularAvacant'posts‘

of PST (BS-7) after adjusiment of

. local qualified teachers. .

' ..+ 3. The services of the: un-quahfsed
teachers shall be dispensed with.

4.:The Commumty Schools whose -

" téachers are . appointed and
"_shifted to otheér 'schools . against
regular posts, would- be closed
down, o
5 The  respective - Community

/. Schools students would be shifted

1o nearbyAreqular schools and no
. further recruliment of Community -
~.School teache':rs will be made.

v
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Sd.
‘Secretary -
Social Sectors Department,
FATA Secretariat,
Pest\awar’

14. Qusstion Is whether peuuonera are -

governed by the provisions of ‘the North

West - .Frontier . Province. (now , Khyber

A Pakhtunkhwa) Eniployees '(Regularizati‘on of
: Serwces) Act, 2009 (herelnafter referred to

as the Act) it would be relevant to.

reproduce Section 3 of tne Act:

s Regulanzation of Services
Alof certain amploye_es -All
employees including '
,'-‘recommendees of . the -High
- Court. appointed on contract or
_.adhoc basis and holdmg that
. post on 31% Dacember, 2008,
.or till the com{nencement of
this “Act shail be deemed to
_have been vétidly‘ appointed on
. ragulér basis héw‘ng the same
qualification anc{ experience. »

'45.; The aforesaid Section _of the At

reproduced hereinabove clearly provides for
the - regularization  of - the . employees
appo.inted gither on carjtact bésis or adhoc

pasis and were _holding. ~contract

appointments on 31st December, 2008 or till
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the comrnencement of this Act.‘Aﬁmiﬁet;iy. A

the pelitioners were appointed on contract

+ basis, which period of' thir app:ointménts_

. holdmg their respective posts on ihe cut-of .

was 'extended from time to time -andAweref

date provided in section 3 |bid as they

(petitioners- of W.P No. 2488-P/2012 &

.

2515-P/201 3) were _termii_'nated from service

. on 31.12.2010. '
_16.‘ MAoreover. the Act contaids a non

obstante clause in section 4-A which reads

as under:
“4-A. Overriding  affect. -
" Notwithstanding _anything to;—:‘
the.contrary contained in any
:'other taw or rul; for the time
bemg in force, the provisions, -
‘of this Act sqa” have an
] Joverndmg effect and the '
) provisions of any such law or" B
rule . to the extent ;of"

‘ ,mcans:stency to this Act shall, .

_cease to have effect v

. ) L - 1 . o . L
17. - The . above - Sectlon ; expressly

excludes the appllcatlon of any other . law
and declares that the prc_nvqs:ons .of the Act

will have overriding effect, being a spéciai

. enactment. In this background, the cases of

the petitioners squarely fall within the ambit




-~

Voo
%2

12

of the Act and their services were mandated

to be reguléted by the provisions of the Act. -

Furthermdre, relevant to the subject is letier
No. 8878-87 dated 13. 12 2010 (Annex D/

Cin WP :N0.2515-P/2013) it has been

mentioned in it that regular vacant posts be
adve;tised immediately and récruitmenf
process be completed as per prescnbed
procedure on pnonty It shows that there are

regular posts agalnst wruch the pet\taonars

were: worklng Some appoantments have

“been -made by the. respondents

" pursuance of: the above |etter whtch -are
,' - mentloned as respondents ln WP No 2515-‘
' Pr201." - ' '—
18. Prowding cause of acuonlgnevance ;

- tothe petltionefs the Goﬁernment of NWFP

{now Khyber Pakhtunkhwa) presented a blli

in the Provtnclal Assembly through whlch a

‘ Sectlon 19 of the NWFP Civil Servants. Act

was to pe amended. The said bill was

passed by the - Provmclal Assemb!y of

NWFP on the 5% July, 2905 and assented to
by ‘the Governor of NWFP on 12" July,
2005, which was notified/published in the
Gazé&e of. 'NWFF'.. éxt_rg ordinary nn‘23'°

July, 2008.
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Sub-section 2 of Section .2 of fhe

_Amendment Act X of 2005 ss to the

* following effect -

“2. Amendment of Sectlon 19 of )

NW.F.PR. Act NoXVIl of: 1973 In the

-"North~West Frontier Provinoe Civil Servant° :
" CAct, 1873 (NW.E.P. Act No.XVII} of 1973)

relevant

for section 19, the followmg shall be-
substituted:-

-' - ‘. >
.19 (). Pensnon and gratu1ty ----Not

(") A person though selected for

'apponntment in the prescrlbed manner to ,

service or post on or after the Ist day of July,
2001 till the commencement of the said Act
but appointed on contract basm shall w;th
effect from the commencement of the said

- Act be'deemed to have been apppmted ona
- regular basis. ‘All such: persons and "the..

persens appointed on regular basis. to a

_service or post in the prescribed manner

after the commencement of the said Act, for

all intents and»purposes be civil servant,
" except: for the purpose of pension  or
- gratuity. Such a civil servant shall, in lieu of

penswn and gratulty, be entitied to recaive
such amount contributed by himv towards the

- Contributory Provident Fund alongwith thg'

contnbuttons made by Governmant to his -

account In the said fund in the prescnbed '

" . manner”,

18 Through the above.provision of law,

- the employees appolnted on coptract basis

-~ ATZEST
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but in the prescribed-manné‘_r Wefé provid_ed :
protectibn ;by regularizing théir services. The
. proviso added thereto states that a person,

“who is 7'=selecteq for aﬂppointmeiﬁt_ in the

prescribed manner to a szervice or post bdt B

- appointed on contract basis, shall with effect

. relief because services. of similarly placed -

“the .commencement of this erd_'i:}ancen or

from “the date " of his - continuous

-appointment, whichever may be’later, be

deemed to have been alippcinted an re-gular '

basis -in the department concerned. Such .

employee shall, for all intents & purposes,

be regular employees. of the. institution

concerned except for - the 'p'yrpose':, of -

shall, in lieu. of pension & gratity, *be

pension or.Qraluityl All suchx,f:.employeés’_

entitied. to the benefits of the Contributory .

Provident Fund scheme in theprescribed

manner.

20. For the detailed feasoné_" disciigsed'

.above, we entértaln no al:nofunt'qti doubt that

the petitioners are entitjled to :.tﬁé-.prayed~'

employees  of different - .'f‘institui_ionsr

departments, who were appointed, on

" contract basis, were. held to have been

regularized through the provision of various

;'-:.
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". when the main judgment of this Court was

" by the Provincial Government, therefore, no

" distinction can be drawh between the_cése

“of the bgatitioners and of those to whom the :

" has been’ interpreted ‘in the earller ’

S
enactments, discussed above, : moreso,

not impugned before the Hon'ble apex Co}un. 1

S

same and similar benefit was extended by "

this Court. Even otherwise, once the law '

 judgments of this Court in favour of the |

a employees, then the~subsequefit.;DivIsion _I- -

" authorities/dicias of the Hon'ble épek CQLIi‘l.

A

cannot deviate from. the previous view, | . -

moreso, when we have no reason to differ

Bench;-'; in -view of ‘ﬂ)e' .longfc-:hain Cof % !

with the earlier view.

21, Accordingly, this and”. all the -
conpected _petitior-ls' ére. aiic;wed and
respondents are jssue.d a writ directing tl_\em-
to treat the petitioners of this an? of all'the
connected. betltions “as >regular/:pennénent
employees from the law came inta force, as
discussed above or from th;a daté: of
officiating service as stated in the relevant
;')rolvisions of law. Fornzlal office’ order be
immediately Issuea. in this regard by. the

competent authorities in regard to the abave '
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lgéal position, the se:\)ice pooxs/fecord 'bf all
the petitioners be duly. arrahged and
'prepa,rgd._however, their inter 's.qalseniority' ‘. -
- Ee de,te‘rr'nined' by the coimpgtent authorit_iés |
In_.écgq'rdancg with Iaw;'-.gnd'_ rules én “the
| subject, . o
22 .itls added that as 'respondents :No 7
012 have been appolnted when services of .
the petmoners 1n W.P. No ;515-P of 2013 :
Were terminated therefo're 'the matter is Ieﬂ

Cooto the respondents to deal with the fate of ' ,

’ respondents No.7 to 12 in accordance wtth

- law and rules on the subject /
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IN THE SUPREME COYRT OF PAKISTAN - v\ |
(APPELLATE Ji. ?ISDIC'I‘ION) , : A :

R

PRES.L,N I .
MR. JUSI{CE GULZAR AHNIED CJ -
MR. JUSIICE IJAZ UL AHSAN

MR. JUS. ‘ICE MUNIB AKHTAR

/f)/,\\,l»' -J )
CIVIL APPEALS NO.231, 235 235, 2361 238 241 242

. 43, 256, 260, 267, 263, 26:, 266, 278, 279, 281, '786,
287, 290, 291, 292, 293, 294, 295, 296, 297, ggg, 300,

304 & 306 OF 2020 ‘ .
AGAINST J D _-14.10.2014.-OF PESHAWAR

HIGH COURT, FESHAWAR, ¥ ‘Fi8SED IN WRIT PETITIONS
NO.390-P OF 2012, ETC.

Deputy Director, . Fina-ice
Administration FATA through .Additional
Chief Secretary, FATA Peshawar .3 others
Additional Chief Secretary F/'TA, FATA
Secretariat, Warsak Road, Peshawar &
others = : I
Secretary, Govt.. of X.P. /gricultwe, ;- {in CA 235/2020)
Livestock & Dairy . D sslopment :
Cooperatives & Fisheries, Peshawar &

& (inCA231/2020)

(in CA 233/2020)

.others S
Govt. of KPK through Chief Secv-tary, Civil : (in CA 236/2020)
Secretariat, Peshawar and other= : . oo I
Govt. of K.P. through Chlet Secreta.ry, 1 {in CA 238/2020) S
Peshawar & others . o

fin CA 24172020}

Province of KPK through Secre' er Health
Vepartment Peshawar & others . o o
Govt. of KPK through Secrets y Health, : (inCA242/2020)
Peshawar and others
Govt. of KPK through’ Secrets ¥ Health,: :
Peshawar and others
Govt. of KPK through Chlef Secretarv
Peshawar ' B
Govt. of KPK through Secret Ty ngher ;. fin CA60/2020)
Education, Peshawar & others - oo
Additional ‘Chief Secretary FATA, FATA
Secretariat, Peshawar & others .
Govi. of KPK through Ch.lei ‘Secr ctarv
Peshawar & others .
Additional Chief Secretary F‘~ f‘A \?ATA‘
Secretariat Peshawar & others .

" Govt. of KPK through .Chiel Secretary
Peshawar & others

{in CA 243/ 202 0)

fin _c,q 255/3_020)

fin CA 262/2020)°
fin CA 263/2020)" -
'fin CA 264/2020)

. - fin CA 266/2020) -

Directorate of Livestock !t. Dairy fin 05273/?020)
Development FATA through' it Director,
. FATA Secretariat, Peshawar & ¢ aers . '
-(iﬁca279/2ozo) :

Additional Chief Secretary  Fi'TA, FATA ,;' 200
Secretariat, Peshawar & others.: o
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\~"Additional Chief Secretary FATA

"CIVTL APPEALS 3Q 207 273,230 26 276 Dai 242 263 5S¢ N,
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256 287 25C. 251 292 233 25< 95294 297 27 30 A G .Q.‘.J.:.

Additional Chief Secretary FATA, FATA - :

Secretariat, Peshawar & others

Govt. of K.P. through Chief Secreta:y,‘

Peshawar & others -

Govt. of KPK through Chiei Secretary

Peshawar & others

Additional Chief Secretary, FATA , FATA

Secretariat, Peshawar & others ,

Additional Chief Secretary, FATA , FATA :

Secretariat, Peshawar & others = - -
Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others’

Additional Chief Secretary, FATA , FATA ¢

Secretariat, Peshawar & others '
Additional Chief Secretary, ‘FATA', ‘FATA
Secretariat, Peshawar & others ‘
* Additional Chief Secretary, FATA ,.
Secretariat, Peshawar & others = - |
Additional Chief Secretary, FAYA , FATA
Secretariat, Peshawar & others -

/gmvnal Chief Secretary, FATA , FATA
‘ . -

retariat, Peshawar & others.-
FATA
Secretariat, Peshawar & others™

Govt. of KPK through becreLary’ Health :

.Department Peshawar & others.

Secretary Health Service, FATA Secretariat - :

Warsalk Road, Peshawar & othess’

Govt. of KPK through C}ne{ Secreta:y, A':

Peshawar and others

VERSUS -

PATA - :

(m CA 281/2020)

(m ch 286/2020}

in CA 287/2020)

{in CA 290/2020) -

{in CA 291/2020)

" {in CA 292/2020)

{in CA 2‘93/20'20)
fin CA 254/20'2"5;
fin ca 2-95/20-2:0)
{in CA ése/zagb)
ﬁﬁ CA 297/2020f

(in CA 299/2020)

[in CA 300/2020)

(in CA 304/2020)

.. Appellants’

. fin CA'306/2020)

Dr. Lal Marjan & another {in CA 231/2020)
Sher Faroog {in CA 233/2020)
Barkat Ali & others {in CA 235/2020)
Lal Rehman & others ' “(ip CA 236/2020)
Syeda Humaira Sultan & otheri fin CA 238/2020)
Mugadar Shah & others ’ fin CA 241/2020}
Nazeerullah and others fin CA 242/2020}
Muhammad Farooq and others {in CA 243/2020).
Muhammad Waris Khan =~ | » {in CA 256/2020)
Umar Muhammad Faroog & oth xS : (in CA 260/2020)
Gul Wali Shah & others .. fin CA 262/2020)
Salih Shah & another {in CA 263/2020}
'Riaz & another fin CA 264/2020} -
Irshad Hussain & others e {in CA 266/2020)
Dr. Sajjad ur Rehman & others” fin CA 278/2020)
Farzan Ullah & others : fin: CA 279/2020)
Zaher Ud Din {in CA 281/2020)
Saida Rehman «  {in CA 286/2020)
Muhammad Tahir Afridi -+ {in CA 287/2020)
ljaz Hussain & another fin C4 29072020}
Alipur Khan {in CA 291/2020}
Qimat Khan fin CA 292/2020} .
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Sher Alam & another
Natkdaor Khan

Yousaf Khon & snother

Wali Khan

Suifur Khan & another o~

Nazir Gul & others

Nadeem Ahmad & others

Muhammad Zada & another = - ‘

Mst, Saceda Rehman

For the Appellants

For the Respondents
: A Y

. My Shumieil Ahmad Buit, ‘Advocatc

WM JO ol 26, IG5 2N TR ARL . 1
[ U RS &) -
v

o (in CA 293/2020f
. {in GA 291/2020)
« fin CA 295/2020)
. fin CA296/2020)
. (in CA 297/2020)

o+ (in CA 300/2020)

. (in.CA 301/2020)
.+ (in.CA-306/2020)
. Respondents

(;an\u Khyber Pakhtunichwa, -

Mr. AL Al Khan, AddLA.G. KPK
ljmu.,l:u Quasim Wadood, AddlAG KPK
with Xrum Shahcen, DD, HED

 Mr. Axif Khan, Litigation Offxc%r, HED
" Mr. Awin Jan, AD, Fisherics - :

Mr. Cailzar Mahmood, AD Fisheries KPK..
En[_,l Falak Niaz, AD{Dost)’

Rajbriv Khan, 8DO, PHE, KPK . .
Mr. Sadullah, Asstt. Secretary, BOR, ‘KPK -

Mr. Fuhim Ullah Khan, Sr Law O[ﬁcer, .

KPP&::

Mr. * Assad Ullah  Khan, so," P&D’

Department. .

Mr. smanat Ullah . Qureshi; Dy._. Secy.,'~ .

3 ‘Fme.m,c Deptt. KPK ,

: ¢ Mr. Khalid Rahman, ASC

(in CA.286/2020)

. R-2 I‘n Person

fin CA. :- 1172020}

Haji lﬂiuhammad Zahzr Shah, AOR
fin CA '13/2020}

Mr. Ainan Karim Kundi, ASC -
Syed 1lifagat Hussain Shah, AOR
fin CA.:35/2020) . )

- Mr. Linguat Ali Tarcen, ASC -

Syccll lifaqat Hussain Shah, AOR -
(in CA § 1 and 300/2020) .

1r'.leem Ulldh Ranazai, ASC

‘ {m CA v 12/2020 and 243/2020)

7.

Mr. 1\ Asir Mehmood-P, ASC

{in CA.54/2020} - .

Mr. lz'.iheimmad Asif Yousafai, ASC

fin CA 52/2020 and CA282/2020) - .
* Fapampm——

Mr, Was:em ud Din Khattak, ASC

fin CA. 75/2020 and CA.. 279/2020)

Mr., )muzammxl Khan, ASC—

Syed” Mazig All Shah ASC

fin CA.30/2020) B
R-1 Ix. Person (w/ 0 enter appcarance}
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Sﬂnlor ar-t Associate
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(in CA 299/ 2020) =i L ’
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finCh,; 6.1/1020}

Mr. ]"mhdmmad Asif, ASC
fin CA.5:66/ 2 uza)

Mr ‘/Iuhammad Munir Paracha ASC

Syec ifaqat Hussm s
CA% 202q 1 Shah, AOR

Mr Asad Ja_n Asc
CA.29¢, /2020

N.R,

CA22671020,  CA218/2920,  Gage1/20m A -
CA.30473920 ant uaoa/za:o elraoz, a0 #7402,

Dateé of Hearing ¢ 25.1 ;.2020 SRR L
JUDGIENT | - _
IJAZ UL AHSAN. J- Through this single -
) judgmgnt, we intend to decidy; Civilll Appeals No.231, -A233 0

235, 235, 238, 241, 242, 243; 256, 260, 262, 263, 364, 266,
278, 279, 281, 286, 287, 290, 491, 292, 293, 294, 295, 296,
297, 299, 300, 304 & 306 of20 20, as they inyolve a common

question of law

2. - Through the instam' Appea';l;. the Aplpeilant-s' 1.1'ave.
challenged the unpugned Judgmcnts dated 14, 10 2014_‘
passed in Writ Petitions No. 'QOP 072012, ete by the .
Peshawar ngh Court, Pesha yar.. The Respondenta had,
through  the Consntunona,l - Pehtlons, _ sought f.he '

regularization of their servxces, Whlch was allowed

3. " The brief facts givh‘.:.g; rise to this lis are that the - ‘

Respondents were appointed .on contract basis -against .

different posts in the erstwhili FATA. The Respondents on . .
different dates received tenn‘i:-.‘iation notices and cértéin

others were appointed in the'i place. 'I‘he sald s;eps were
f(r :

assailed before the Peshawcg Hzgh Court by way of
~ATTESTED,
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Consntutmnal Petitions vh'cn ere;a]lo'wed vide order of the .

High Court dated 05.10.2016. “he szid judgment of the High

‘Court was challenged before Ua Court. This Court set aside

the judgment of the High Coi:-:t and remanded r.he_matter
back to the High Court for decision afresh vide order of this
Court dated 28.11.2018. The iigh Court vide the .zupug'h’-d '

judgment allowed the Coxj tltutlonal Petmon - of * the

Respondents. As a result, tl'_«a Apchant-Departmén't was

ordered to regularize the services of the Respondents

4. Leave to appeal wa gra.nted by th.\s Coun v1de

order dated 09.03,2020 in the followmg terms'

) “The learned Addmonal Advocate General
’ A Khyber Pakhtunkh : a " contends that all the'-f
- Respondents in these peﬁnons were om_ployed elth.er on -
project posts or on. c‘mtract basis or were employees :
under Section 42 oftlu Carr_parues Act, 2017 and in no
circumstances their sirvices were to be regulanzed He. -
further-contends -thai. in all impugned Judgments, the
learned High Court hax merely allowed wﬁtﬁeﬁﬁons on
basis of szmdarly placed pe ersons, but without at all
" adverting io the fact:a and circumstances of eaéhaa.nd )
every case separately’ md withaut applying its mind to
the same. He adds i a:xt even the laws under which
their appointments we: ¢ made were not adverted to. He .

submits that the Resvondents who are empioyees on .

projects or contract en.aloyees or Section 42 employees

' were not liable to ‘e regularized and. thus thezr,'

regularization by the earned ‘High Court through the -
these petitions was altogether

Impugned Judgment - i
the leamed law

illegal. In support of the contentions,
'r.yfﬁz:er has referred tc 1 three-member Judgment of this

Court dated 24.06. '76 4passed in Civil Appeal No. 68/
Agnculture Lwe.stoch

ATTE TED

" of 2014 (Governmeni: .;.f Knyber,
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and Cooperative Depm‘tménf through its Seqerary_ and '

others v Ahmad Din and another).

2. ' Wenote that some of the petitions dre time barred L

and in one of the petii'ibﬁs even no condonation of delay ' .
- has been filed. The letrmed Law Officer states that such

will be done by"thé pet;'n'oners ' A -

3. The contenﬁons (azsed by the learned Addmonal-‘
Advocate  General, Khyber Palchtunlchwa _need
. consideration. Therefme subJect to limitation, Ieave to -

appeal is granted in ti. .'se -petitions to conszder z’ftter alua

‘ ~ the same. ‘ ‘ .
5.- - " The learned AQdiﬁ;na*jal Advocate Generél! I(.hyb_er o
Pakhtunkhwa (hereinafter réfe-.;r,*z‘ed’ to as “Ki"’) submits that '_
the Respondents were employ“r*d ~‘-‘on éontract basisagaiﬁst

project posts, hence, their emp‘dyment was dependant on the

life of the project: He further- contends that the learned ngh ‘
Court erred in law by extendmg the apphcauon of the KP. - A
Employees (Regulanzat;or_l of §,;rv10¢s) Act, 2009 (hereinafter
referred to as “2009 Act’] 'té:, :‘t.h,e Respéndents who were

employees of diiferent depart'm;znts_ in FATA and hence were

not covered by the provisicns "of the 2009 Act in. terms of
Article 247(3) of the Consntutmn of the Islamic Repubhc of ~

.

Pakistan (hcrema.ﬂer refcrred i as “Constztunon") F‘urt.her

. that the Junsdlctxon of the ngu Court was specxfxcally barrcd
to deal wn‘.h the controversy wnsxdcrmg the provxsmn of
Article 247 of the Consututmr. as it emsted at the releva.nt
time and was then a part of, tlJe Consututmn He adds that
the Presidential -Order No l:;'of 1972 relied upon.by'the
learned Counsel for the Resporglents only promdes rehef to a

specific class of employees, wl'nch was . d:fferent ‘and distinct

- ATTES TED .
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from the clags undcer which the ii:sponrlcnts fell. Furihef; the ™
High Court has errcd in law b_y mxsappl}nng Sectmn 19 of the

Civil Servants (Amendment) Acr 2005

6. Learned Counsel lur the Respondents mamly -

gued that the Respondents uught to be treated at par, thh

other employees who have v-*en regularued He {urther

contends that under the 2009 Act, the Respondents should

be regularized as they v'ere. employed before the -

commencement date of the 200‘ "Act. F\J,rther, the High Court.

was vested w1th Junschctmn to adjudlcal.e upon' matters-

related to FATA in hght of the )Sth Amendment 1t has been :

further -contended that the Fespondents were regularized

because of certain letters of the Government virhich allowed

" regularization of certajn employees, hence, on the same score, .

the Respondents ought. “to .l)e regulanzed as of right.

most of the Respondents have been servi.ng-the

t sausf_act 1ly, hence, they deserve to'be . -

Moreover,
Appellant-Departmen

regularized on that score 100
7. The questions Whié:ii' are -before this C?urt for
determmatmn are as follows - o ‘ '

L Could the H:gh 1 surr apply the 2009 Act on
FATA/PATA? _ -
vouﬁ exercise Junsdxctmn

Could the High
l to FATA?

in matters relate

" What was the ¢ ﬁ“ecl of Presuientlal Order

No.13 of 19727 -

THE HIGH COURT ;}PPLY THL‘ 2009 ACT ON

ii.

CQULD

FATA/PATA? | .
B ATTESTED
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8. The learned High Crurt has held m_.mg-impﬁgned_i '
judgments that all the Rgﬁponc ::ﬁts were employéd bcf;f.e the =
cut-off date of the 2009 Act. }‘q}thex", that, Section 3-of 'th'e .
2009 Act provides a mechanism of regularizadon of
egnployces' sﬁbjcct to thé fulfﬂ;:pent of ccrta;n conditions. In
this regard, the Preamble of the 2009 Aclt is reproduced beiow

for ease of reference as:-

. “WHEREAS it .5 mpedtent to _prowde for the'
'appomtment and reg: dartzatxon of sermces of certain '
employees appainted « 31 ad-hoc basis agamst civil posts_ .-
and contract basis ag: tinst project posts in'the vamce ‘

of the Khyber Pakhtur. shwa” [Underlmmg is aurs}

The aforenoted p;e;x:uble prowdes t.hls Court with
an - insight of what., the lo'"lslature mtended nhen itv
promulgated the 2009 Act Th\. said preamble promdes an .
insight into the pu.rpose a:ld scope of t.he ob_]eCt of

' recru.lanzanon of certam cat\.gones of employees of the -
Province of Khyber Pakhtunxhwa Nowhere in- t.he sam- S
preamble does it provide that tite 2009 Act shall be apphcable N
on FATA/PATA. The provision’ '.hmh addresses the questlon
of applicability of thé 2009 Act -I‘ﬂlates- to cmployees of KP a.nd

: not of FATA/PATA. Section 2 px svides definitions which must
be taken into consxderauon vluie applying the 2009 Act.
Section 2(d) specifically de“'nes “Government" a:i : the. :

Government of KP. Therefore, \=";3 are unable to ag:;ee’ with the
learned High Court in'its ap; lication of the 2009 Af;t 10
FATJ;./ PATA and resulkantly, to_‘.i;e Respendents. .

-
$
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9. ~ ise: it is o | tir
Even otherwise, it is. worth noting that at the time

when the Respondents were employed and subsequently

when they were relioved; flié 25h Amendment to-the .

O

Constitution was not in forl::é‘.- As ‘s'uch, the applicable

provision of the Consumtmn as’ Article 247 Which-providcd

an elaborate mechamsm for thl. Parhament on the extens:on h

of t‘ne law to FATA/PATA. In this regard, Article 247(3} is o

reproduced as:-
~ (3) No act of 4 ,vTaJhs -e-Shoora {Parllament)] shall
apply to any Federaly Admzmstered Tribal Area or to
any part thereof, unlea, rhe President so directs, and no ;'
Act of ﬂ[Malee—Shoona (Parliament)j or a Provincial -
Assembly shall apply to a Provincially Admm:stered
: Tribal Area, or 1o° .any part thereof, unless the
: * - Governor of the Prow.;ce in whzch the Tribal Area is - C
situate, with the app. wal of the Presldent 50 dmacts, SRR
and in giving such a direction with respect to any Iaw

r the President or, as the -case may be, the Governor, may

~§ direct that the law s'mll in its apphcahon to a Tribal -
- Area, or to a specified, part thereof, have effect sub_}ect to

such exceptzans and modifications as may be specified - o

; - inthe dtrectzon

it is nobody’s case 1! at the- p1ov131ons of the 2009 '

'Act were extended to I"ATA / P.r'. A by followmg the aforenoted

provisions of the Constu:utlon As such the learned ngh

the apphcatlon of t.he 2009 B

Court could not have exmnde:,'

iament [~ the Provmcxal Assembly for :

e

Act, or any Act of Parl

that matter, to FATA/ PATA on '!; 1€ touchstone of the.prmgple

o T T

sus omissus. The sa.ld plncnple categoncally proviz}e’s = .' ‘ N

of ca

that, where the legmlature has’ :‘.ot provided somethmg in- the .

language of the law, the Comt ca.rmot travel beyond 1ts

jurisdiction and read somcthlr sinto the law as. the same

' S ATTcSTED

TR T AT, SR R
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would b ; { ava 6
e ultrg vires the powers available to the Court under

the Constituti st order wit
nstitution and would constitute an. order without
jurisdiction. ald els: o - eor
on. The same would eiso be against the principle of -

Tric . >
hotomy of Powers upon which the. State functions. All

th o .
ree organs of the State ha-e ‘been given specific powers

under the law and as such, t‘qe said pOWErs cannot be -

oveTStepped We are t}*erefow mchned to holcl that the

“learned High Cousrt in the nnpl lgned judgments has trave]led :

beyond its jurisdiction in a}:plylng the 2009 Act to ‘the

Respondents which action is ¢ ex facze erroneous beyond

lawful authority a:qd without Ju_J'1sd1ctlon.

COULD THE HIGH COURT BKERCISE JURISDICTION IN
MATTERS RELATED TO FATA ! PATA? - o
10.- ‘ The 25% Amendment was passed in 'the National

Assembly on 24.05. 2018 and '=llbbequent1y by the Senate on

25.05.2018. Sectlon 9 of th.\

Amcndment) Aét, 2018 omi

with effect from 04, 06 201_ s a.nd Uinter alia, merged
I(P The Respondents were

FATA/PATA in the provmce d

employed before the mcorporauon of the 25% Amendment in

. the Constltutmn and cannot br g1ven retrospecnve effect As

such, Article 247 applies to tl:u matter a.t hand because the

e appomted a( a time when th
d from the Constlt:utlon

Respondents Wer e said Artlcle
force and had not been m1tte

was in
dani mdeed could not, be argued

It has not even been argue

the.. 2551- amendment- to‘ the Consntutmn has

TR ATTESATED
Aﬁ -

Vs

* that

retrospective effect.

- Sent jorCaurt A«;somale
Su..p-cmo Court of Paklslan

G

sk

I
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Constltutlon (’I‘Wenty-Fxfth .

tted .-\rtlcle 247 of the Consututmn
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.11. - Article 24/ of the C' s‘ﬂmcn, inter c.ha. nrowded

that the High Court or the Sug reme Court could not exercise

jurisdiction in a Tribel Arez ie. FATA/PATA unless ‘the

Parliament provided otherwise. :ifhe only exception provided in

‘the said sub-article is tha: nothing would affect the

_a Tribal Area immediately bef-.re .r.he, com.mencz'ng,, day;. 'I'he

said exception does not- app}" in the instant controversy,

- jurisdiction of the High Court ¢ - Supreme Court in reiation o B

therefore, the main focus of ouz scrur.my will be Arttcle 247(7} ’

inasmuch as it provides for a2 ouster of Junsdlcnon

ease of reference, Ardcle 247(7) [as it was then) is reproduced e

‘below as:- A
s

) (7) Neither the &.preme Court nora H:gh Court shal’
exercise any _;unsdu:hor under the Consnmtton in relation to
a Tribal Area, unlessﬂ -faJlLs-e-Shaara {Par!zamenr}] by Iaw

otherwise provides: ¥ -
Provided that na'x:u'vig i this clau.-se‘s)w.li afect the
jurisdiction which- the Suprem.e Court or:a High Court
" exercised in relation 10 7. ‘I‘n‘bal Area mlmedmtely before the

commencing day.” c ' .

. A bare perusal of 1he abovementioned Article of .

" the Constitution makes it clzar that the lawmakers had

specifically ousted the jurisdicr.'i >n of the Supreme Court and

the High Court in the exerclse of jurisdiction under ‘the

Constitution in relation to F.’ TA/PA'I‘A The learned ngh

Court in the impugned Judgmel 1s has placed reliance on the

25t Amendment an

controversy which is before thi Court As stated above, the

Respondents were appointed b,

introduced. As such, the QSi Amcndment could not have

T T N A

- Supre

¥ <lambad

d exercxsf-x ]L.nsdlcuon concernmg the

‘For

ore the said Amendmcnt was Q’

|
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been giv Y o ‘- ' ‘
glven  retrospective - application. . Conscqucmly - the:

learned Hi i of examinin ;
ned High Courtf instead ol.examining the merits of the - -

cases of the Respondents on tae. touchstone of Article 247,
went beyond its  powers and anphed the 25th Amendment :
retrospectively. Giving the 2%t Amcndmnnt retrospecuve
application would open a ﬂooa -ate of unnecessary ]egal and
constitutional-- complications which E:an “and shou]d 1be _:‘
avoided by giving effect to 'he letter and spmt of -the

Constitution and the intent and nurpose of Arncle 247 a.nd its

subsequent omission by way cf the 25% a.mendment *.o the

Constitution. Reliance in this ¢ gard is pIaced on the case of

Hldavat Ullah v. Mubhammad Yjunas and Others [PLD 2020

SC 362} the relevant part of wh & is reproduced below as:-

. “5. Learned Aduusa!e General has- suppor‘sed thase
submission with the adbd gmund that the orders passed by -

~ the relevant fora under ;¢ FCR are all dated prior to the 25% -
" Constitutional Amemir'.snz which came 10 eﬂ’ect on
31.05.2018. Thus, the ~ecommerndations of the Council of
Elders dated 15.12.20; & until the-decision. of the review by
the PATA Appellate Trit=nal on 24.04.2018 predatz the said
Constitutional Amendmsnt. Consequerdly, at the relevant

time when the judgme:! was delivered, the provisions of ‘

Lfrticle 247(7) of the Cori: ‘itution were in force.

. 6. The custer o urisdiction of the High Court ui‘.dﬂr
Article 199 of the Cons:. ut.on is speaﬂ- far the reasor
for civil —’wa of such Sersaya as well as the
restaenaz of the parties and the locus oftne corpus ofﬂw
dispute, namely, e Cor~ mines are located within the Koha:
Cor.s: men.l_.;, ‘the . High Couwrt had mo
Vg wric petion: Indeed, the aspest

cause of a.c‘wn

Froniier Region.

rurr.sa‘:::*or: ta en_e"‘am
een cor_v..,erea in the unr;.sgnea

Of the case nas nat ..
Jjudgmen: at &l

ihe Suureme Court a.nd _

c ‘Jup:sdjction to Federali\
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Administered Tribal Areas) J\et;' 2018 was (G be 1;1ade
applicable from a date which ws *o be notified by the .Fcaefal
*Government. However no such-dete had been notiﬁed at the

time the. High Court. took cogm:‘ mce of the matter and 1n any T

event, it did not consider or mply Its Jud1c1a.l, mind te. th.ls S

material aspect of the lis befon it Even otherwnse if the sald

Act is taken to be apphc,lble from the date of.its

promulgation, the Respondent‘ cannot take the benefit of its

admxttedly

provisions because the Réspondents were’

‘ employed before the said Act ¥ /as promulgated while Artxcle .

247 of the Consntutmn still - ueld the ﬁeld As such the

rt did not ha}u, _}unsdlcuon to entertain the :

jearned High Cou
pet.mons in questmn We note . 1.hat m one of the .lmpugne_ci

Judgments, the learned ngh r‘"ourt has candxdly conceded

that it is unaware whether th= 2009 Act has been made

applicéble .to_FA’I‘A/PA’I‘A or r'.t Gwen this, we are unable

_see how and on what basis the -earned ngh Court proceeded

. to apply the said Act to the cast: of the Respondents s

WHAT WAS_THE EFFECT or, PRESIDENTIAL ORDER NO ‘
13 OF 197272 = - S ‘

a2 N e

13. . We note that some* ~3f t.he Rcspondents seek the Co

cred Tribal Areas (Employees ’

_ benefit of the C_entra,liy Ac:lmimh
13 of 2012”).

Status)Order, 1972 (“Presideli.’:ial Order. No.

" |n essence, the learned Counse»l ‘for the sa1d Respondents has

at since all the erny. oyees recruited in FA’I‘A are

claimed th
e, Provmmal Government on

decmcd to be cmployecs of 1

al Gmernment thus, the beneﬁt of

dcputatlon with the F'cder

the 2009 Act should automati-::'a.lly extend to them. In this
ATTESTED
IR, 7 S
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regard, the Respondents have 1:-i‘a"ced“ reliance cn Paragfaph'S" S
of the Presidential Order whxch 'eads as follows:- - o

' "3, Status of . he employees of - the Centra!ly'~ ‘ o y

‘Administered Tribal —1reas 'Notwithstanding anything o o ;
contained in their condl':ans of service, the émployees shall, b g
as from the. appointed ;..qy. be employees of the Provincial
Governmerit and shall 1. 7r1; under the ouerdll administrative : -

control of the Provmcml _xouemment, on the same.terms and

conditions of service &y respects remuneration, leave. and .
. i e .

pension and the sam.: nghts as respects disciplinary

matters or tenure of . :,ﬁce as were apphcable to (hem 2

immediately before thar "ay N

. A bare perusal of t.hﬂ a.forenoted paragraph shows -

tha.t the Pres1dent1al Orclcr was apphcable to those employees e

‘li: ' :
‘ who were a].ready in semce oL thc ‘appointed day. What th]S R B
: !

said P1c51dent1al 'Order was Do

means; in essence, is that th.._
specific, and, as such its apphcatlon could not be extended
) to cover the Respondents ’I‘hc matter of mterpretatton of a
Presidential Qrder has. a.lready ‘ccn dealt w1th by . thls Court
In this regard, we find subbtam:e in the stance taken by thc

¥ "
: learned AAG that the RESpOndu ks were appomted ata tl.me

he apphcabx lty of the Presxdenual Order

which is beyond’ t

b was applicable only to th ase.who were in serv1ce at the

whic
time of promulgation of the saju Order The leamed AAG has

placed reliance on this Court’s Order dated 22.06,2010 to i
BRE ‘ . R

ndents “vere not-m service at the ime

13 of1972 L s

conclude that the Respo
1 Presu:len aJ Ordcr No.

of promulgaﬁon o
ame is inapplica'ole to them. We fmd that the o ) . -

I ~ therefore, the s
'l learned High Court has errec “in law in applying. the said B .

Presidential Order to the Respd dents ina umversal ma.nner S .

xTA as such cannot be trcatcd

A.TTEST D L

Even otherwise, employees of F
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regulanza.txon comes before 1“,

of each case. It has been repe:

. legal ground per se. \Uhere ach

as provinciz’f employees as the"eame came uncfee the control |
_.of the Federal Governmen: and "not the. ?roﬁnciel
' Government. For the eaid rc;-‘.fsons we ‘are uni;ormri;ately
unable to agree w1th the leameu.I ngh Court in its ﬁndmgs to

the effect that the Respondentq were under the cont.rol of the -

-1

Provmma; Government  and, as. such,‘ came under. the

umbrella of the 2009 Act.

4. The learned I-hgh uourt has in r,he lmpugned '

judgments held that, by not .eg'ulanzmg the Respondents ‘

and by regularizing others, thw 'Appellants have comm1tted

ciiscrimi.nation, The said finding is not based on any Iega.l or

‘wheri others have been

fa.cmal basis. Fi:stlj, ever -

regularized, the circumstances and terms and conditions‘ of

their employment were d1ffererﬂ If some have ﬂIega]ly been ‘

regulanzed the petitioners cant: ot claim equal treatment with .

them If and when the quesuon of legahty and validity of theu' -

we will pass appropriate
orders after considering the fay-b, cu‘cumstances and merits
"edly held by . t_hls Court that

regularization is not a vested ¥ ght but requires-a statutory

basis which is admittedly é abser" in the msta.nt case. As such

the present Respondents mere rely on the fact that others

been regularized and so. ,hould they, which is not a -

.mractual employee mshes to

have

be regularized, he must demon Lrate statutory bams for such

a claim, in the absence of wr.:ch rehe; cannot be granted

solely on the principle of “sgnilgzj.!'lj' placecl . Such a course'of
. ATTESTED
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action would tantamount to '1:;'Ia{kin;1 onc¢ r;ghi ouL of. Lwo | | |

wrongs which is not ermISulbl" in lhc law.

CAN THE RESPONDENTS, Blb NG PROJD("T DMPLOYFDS, ’
CLAIM REGULARIZATION BASED ON LONG SERVICE?"

'15. . It is trite that lofé;;:.'service is no groum:'l-for
regularization. As s_tatcd 'é.bo’;;:e,‘ ‘fegulariza.t_io;l héé : toi'-‘be
supported by legislation and is ;iot',:és.n autdmatically. accruing
right. Even if we égree witﬁ 'th_f!i ﬁn:dings of the learned High
Court that the Respondents he__:'.'/e-“been sé_rving effici_ently‘vfor
many years, it is ‘worth‘ no.h'ing that the fact that the. .
Respondents were project :..émployecs has not been ‘\

controverted. As. such, Sectivn 3 in its -plain language

= [

excludes project employees from the benefit of regularization

\"——-—" . ) : »
under the provisions of the 2039" Act. Therefore, keeping in

view the language of the 2009 Act itself, there appears_r_id '

o lawful basis for the Respgndents to ciaim beneficial
interpretation of the 2009 Act“ ~(s the Cburt cannot overstep
PR S
| its powers to add language to o' statute which the leglslamre e
has not provided. h BT Ty V
"y . 16. - The Impugned Ju}i;;;mgépts of the lqar-n'e‘d. ngh
d

-Court procéed on an incorrect actual-and legal premise and.

have erroneously applied the ‘la.-\-!, ;i.}les and regulations to the
facts and circumstances of th¢ cases before it. A clear leAgal A
and jurisdictional error in exér)::,ise pf ju_risdiction by the High

Court under Article 199 of th: Consututmn of the Islamm

Republic of Pakistan is ﬂoatml on. the surface of the reccrcl

which makes the judgments uriastainable. .
i - R ATTESTED o
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17. Therefore, for reasons recorded ‘above,' ~we allow .

the titled‘Appeals and set aside the Impugned Judgments of

the Peshawar ngh Court passed in Wnt Petition No.390-F of

2012, etc: —

ig~4 /C
7z T

72
L‘emﬂed to be Tme copy
/,{/’//’

7

Senior Court As'sociétc

Supreme Court of Pakistan
islamab.‘d

Announced in Court on ?.E; 01,22 at .

-Islamabad Ry

CRNo: 2‘("/(1/2-2

i
Lais of Presentation:. 2 & . [~ 2 2

CuwillCriminat. '

lis<ivards:

STt

{a¢ifolios:

W AY2)

r"‘v_‘ "L“l .14
Cany Fee tn:
Court § ee Gliras L
Bate of Co: '-.p.ru e
Cate of Bativery
Compared h--/!'n pated iy
Recowed by

D et e

S 00 '
.ﬂ_/_.LZ___ '
L2

YA

-1--‘5- l/-?-/ jﬂ'ﬂa
= f:W

.




Tl

.,S N @\, i,,i .‘_"%...,

OFFICE GF THE DISTRICFEDVCATION:ORFICER.
U QISTRICT-MOHMAND-(Wa2}é) . —
e Nob@ : £924-250180¢ A
934200180: e
ﬁomnhmand@gmanl éom e e

v o e ama b it A

.....

Nonﬁlcﬂrog -

a WHEREAS: the fallowing: Wwenty-(20) RSTs! sarvroe§ d
st

regularized: by ihe Birector of Education; FATA ‘bearing’ En ;i
26%02/2018 and Notlf‘cal!on No '$0~ [(5) ISSD/OST R-89 108 daled

11105/2042. 1

werg! condstionany
No, 2532 dated

Education -
b. AND: WHEREAS. In. compllance withthe: declswn lha Ahen Agency
Officer cenditionally (egulafized' the se;vk:qs of: ‘the fqllowlngi ta.;ﬁg%ggg
‘teachers against-PST post:BPS’ 42 vidg:No; 2613-28/(Commun
30/05/2018

: 2 ti ned ln' ne: adjpslment order that
c ANB WHEREAS tne then A‘E@ claar'{y:men 0 45@- s "'_qe.ckjed vkl

! digh - :Gguit -Reshawar “this
.and! the,-sa.’ aphefs ‘il neither file
e aay Eout ef F!akistan against the

' regularizatsgn wlll' ,:".
Déparimantat Appeal ngt appealg
Appomimg.Authomya

——az;

aggmem:ef tﬁe ’Hongrgl;le Suprqme

AND NOVE- THEREEORE, incomplanics
Court GRLA NSHCA-300/2020/); @aigupced; 98 281que2
Ahmaﬁ"-4.&‘9.-l$.t.f-!_9t«€gmc,gtmn,.C:D.ff et IDistiiet Mqhmamj !s ;preagad ¢9 \mth draw the adhqc!centrac
order- of the feliowiing: dgnty (g‘&) ROTFS ‘rssued wde this. GF c@ under Endst No. 2699 -
28.‘(Communlty Eiie) datéd: 30}94/20 Agiin: respectioﬁ the: afgllewmg F’ST;s awith mmgﬁ@t_egﬁgq

S TNamelFathars TNameon Cqmm_umly / Pesﬂng étrliegular 1
, # b . . lleacher _/1School
j 1 |Dilawarkhan§ ‘S’/@'ﬂé‘iké&ﬁf :"BS‘Anarg;Payan / GRS SI Shamsha Guno
, KRan . ' .
!' 2. [ Jarmal Shah.S/0: Haom‘K:han LSS TEPS:Gan ;igmv}ggmall__ _1!
: 3 __ I N&zie Gul'SI0 Nawab Khan - bE | GPS:ZabriJowar .| -
; Dawsod-Stigh S/6-SaddiwBin 1€ ‘ GPS Sald-KhanKer02 |
: HusS‘ain Shah Sl@Saeed ~ CS Matma.Kodax Khe& GPS Alto Khel:No. 1 !
: ! 7L Mastan:Shah, . . L |
o 5 [ Muhamehiad Kiyan-SIO: 1G5 Ghafoon Baidmanal ., GPS Mitiai . \ o
: | Mihamezad Wali OO : D
; .7-__| Hikmat Ullah:-S/O: Abdur: Rahlm CS Gulonw SheiknBaba . {- GPS Chamarkand No. 2 |
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. n . . . ) e ) B - . by
-9 | Niaz Muhammad S/0 l\.oor — GS-Mapa:Kﬁ‘ TRedmamm - TePS Kol er 1
1| Muhamimad. Khel Bedrianal | GRS Khallior,
B fe = - ey - e J—
! |~ gslsl;"g Badshah SIOAniir _ CS Sana iKhel Shandara GPS Faiz Al Mirgat - ]
11 | Saged Abmad SHaR 610 A RN S
B Ee: 3G Ko Ke:
= Muhamniad Afzal . S Shajr Bedmanal . | GRS XKhadiKas . . “‘I
2 Muhammad: Huzeor‘Badshah T et O IRV
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I'CSs: Shamir Khan Abgd
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;‘; GPS Gmlbaz Saﬁ
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'Samandar Khan S0 Khatim

Jan

CS Maitna Koda Khel

G‘LRS 'Kegpanci

“Balkhtiar Gul SIQ Muhammadi

Gui

GS Jaiobl Dala Abdullah

"I Gurbaz

1-GPS. Sa!ﬂ Rabman

| Fayaz Khan Si0: Badaam l<han
118

(ES: Khat!m Jan Jarobi )

1-Dara

NESTS Turangzan Baba G
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To

" The Director Elementary and Secoﬁbdary Education
KPK Peshawar o / s

‘Subject: -  Departmental Appeal against the order dated 04.10.2022

. whereby appointment order dated 26 02.2018 01 the i

appellant has been w1thdrawn

" PRAYER

On acceptance of instant Departmental Appeal -the

pensionary benefits may kindly be gfantéd in favor of the appe]lanl' :

alongwith all back benefits.

Respected Sir

I. That initially the appellant has appointed as PST BPS-07 -

- on 13/04/2007 as community base school teacher afier

recommendation of Selection’ Committee and after

fulfilling of the codal formalities for the said post.

2. That after appointment thev‘appellant performed his dut:y«

with full devotion and hard work and no compla.inrt

Whatsocv_er has been made agafinét the appellant.
;- 3. That the appellant performéd his official duty till

131/12/2010 with respondent Departfnent and after thai

notification dated 13/12/20 10 |

due to closer of community school the service of the -

appellant has been dispensed vide the 1mpugnt,d ~
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4. That the appellant submitted Writ Petition No.

2498/2012 for réinstatement and regularizing of his

service which has been accepted on 15.06.2016.

' . } !

5. That the respondent Department filed CPLA No. 450-
- I BT

P/2016 against the said Judgment dated 15.6.2016.

14

6. That ‘non—implemcntatio'n Jud-gment passed In Writ-‘

| Petition No. 2498/2012 the appellant filed CdC N0330~ |
P//2016 on response 6f which the appellaht _has' ‘:be;el;
reinstated on 15.04._2017 by Athe:j 1‘eépdndent Department |

on community project for a period of one year.

- 7. That after the appellant performed his duty only fora

-

~ period of one year w.e.£19.04.217 to till 30.04.201?8.;; ‘

» | b
8. That the appellant has beenmadj_usted on permanent post
and has been régularized on 30.04.2018.

. R

9. That on 04.10.2022 the impugned order has been issﬁ»fé'd
Whereby the appointment order of the appellant has been

withdrawn without fulfilling the co.déj_l formalities.

10. That the impugned order dated 04.10.2022 may bé .

liable for setting aSide on the following grounds. .

L
f




' GROUNDS

| ,1 That the 1mpugned order dated 04.10.2022 is illegal void
‘ab-initio because it has been passed w1thout fulfilling the

| 'codal formilities. B

2 That no Departmental Appeal 1nqu1ry has been -

' 'conducted agamst the appellant

| - 3. That it is a'well_éettled principle of law that no one can

- be condemn unheard.

. 4.3That similar n‘atnre Service Ap'pealr No 4904/2021 has-

- ‘already been accepted by thls Hon able Trlbunal onl

31 01.2022.

‘It is therefore most humbly pr'ayed that on
acceptance of instant Departmental Appeal the
appellant may kindly be reinstate in service OR
compulsory retirement from service alongwith
: pens_ionary benefits may kindly be granted in faVor

of the alongwith all back benefits.
Dated 03/112022
Your Sincerely

Sanober
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" Abdul Melik -s/0 Nasrullati-Tan Rig Qayyurh el Bir. -
- Qamber Khel, Khajori, Tehsil Bara District Khyber, .- -
el ST Rt Amaellant o

1) Dircetor - Education . 'FATA‘4i.?"Secfé'Lé.ifiat . Warsal\ Road -

© 2) District Education Officer Kuram District Kuram Para .

3) Additional Distfi.cf Educétidﬁ'.(jfﬁcer "vafer' and .C'ei1fral
: Kuram‘Sad,dva_.vh R O S

SERVICE _TRIBUNAL ACT. 1974 AGAINST THE
ORDER DATED 30/12/2020 WHEREBY THE SERVICE -
OF _THE APPELLANT. HAS BEEN CANCELLED -
- AGAINST _WHICH . THE _APPELLANT -FILED
: -DEPARTMENTAL APPEAL . ON. D1/01/2021 WHICH

HAS __NOT.  BEEN _DECIDED WITHIN . THE
- STATUTORY PERIOD 90 OF DAYS, .- T
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Servuce Appeal No. 4904/2021

Date of Insututlon . 05 04 2021
Date of Deasmn . 31.01.2022

"

’Abdul Malik S/o Nasrullah Jan R/o Qayyurn I<hel Bar Qamber Khel I<ha]0r| Teh51l
. Bara Dlstnct Khyber ' L (Appellant)

. _ ERSU o . . e
Dlrector Educatlon FATA Secretanat Warsak Road Peshawar and others

i S (Respondants)

-

. el etk .
RN gt T T e e

* Roeeda Khan, , . C R
Advocate: o -7 . For Appeflant -~
'MuhammadAdeei Butt, .' RS SR R o T

 Additional Advocate General -~ v -~ For respondents... : -

el CHAIRMAN L
«+ . 7. MEMBER (EXECUTIVE)

| AHMAD SULTAN TAREEN - °
~ATIQ-UR-REHMAN WAZIR ..

' \\/A o JUDGMEN ( _ e
- ATIQ-UR-REHMAN WQZIR MEMBER(E)*- Thls smgle ]udgment
"-shali diSpOSe of the mstant service appeal as well as the foilowmg connected

i servu:e appeals, as common questlon of faw and facts are mvolved therem -

L ~4905/2021 tltied Irfan unah o 5 L
2. ‘4906/2021 tltled Salamat Ullah | '-' o AT |
'3'.'4907/2021 titled Zaheer Zada |
.4:.-4908/2021 titled Saqlb Khan ST
A 5. 4909/2021 titled Kheyal Muhammad h -
6.34910/2021 titled SherAIam IR .
7. 4%11/2021 titled- Azum Uliah / .i'-' l.

-’ :8.::4912/2021 tlt!ed Mst. Zallda




Bt Then
:

: 02,
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9. 4913/2021 tltled Syed Rehman

Bnef facts of the case are that the appellants were appomted as PTC ‘

'Teacher in Communal School In BPS—7 1n the year 1998 to 2004 at erstwhrle'_»

~Khyber Agency (Now Dlstrict Khyber) Belng un-tramed serwces of the appellants:

":--were termrnated vide dated 31- 12 2012 but such order was rescrnd v:de order -

. quahf” ed local communlty school teachers for re-appomtment agamst the avarlable '

dated 04-01-2013 as. the competent authonty wde order dated 05 04- 2013f

crrculated the clecrsron to consnder apporntment of all those un-tralned/un-:

1.

_ 'sanctloned posts of PST wrth the exnstlng recruttment cntena subject to the

' regular P

conditlon that they wrll vaurre the prescnbed professronal and academlcf

‘ qualiﬁcatron for the _post wrthm 24 months after thexr re-appomtment against the

ost Upon appmntment agamst regular posts,gthe appellant faried to )
_ qurre the same, hence were terrn;nated from servlce \nde order dated 31 07+ f.
2015 agalnst whrch the appellant ﬁlecl departmental appeal foliowed by Writ

PEtlthn No. 3682-P/2015 whrch was dlsmissed vrde Judgment dated 28 -09-2016,

lThe appeilant challenged the decrsmn of the Hrgh Court in’ the Supreme Court of ’

Paksstan vrde CPLA No. 3464-P/2016 Wthh was drsposed of v:de Judgment dated

’ '27 04-‘.017 on: the terms that Iet the petrtloners submrt appllcatlons to the"

respondents and we are - confdent that they wrll look 1nto thls matter

' sympathetlcally tn view of the facls and cnrcumstances of: the case, obvrously, o

‘anybody already legally appornted should not be dxsturbed In pursuance of the

]

: ]udgrnent the appellants submrtted applrcatlons to the respondents but they were

not appomted and such decrslon was communlcated to the appellants vide order

dated 27-09~2017 hence they agaln ﬂled Wnt Petltlon No.: 4283-P/2017 whrch

- was accepted wde ]udgment dated 28-06-2018 In pursuance ol‘ the Judgment

ATTESTED

er »
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..Shl vicde v gh

O TR waaad

Pk o g

the appellant were re appornted vrde order dated 22-06-2019 sub]ect to decrsron
of the supreme court |n CPLA already f led “The august Supreme Court of Paklstan

declded the case »ln favor of the petltloners (the present respondents) vrde
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) appomtment order dated 22 06-2019 was canceiied vrde order dated 30 12-2020“

I
Feelmg aggrieved the appellants t'led departmental appeals, whrch Were not :

-responded hence the instant serwce appeal with prayers that the |mpugned order

- dated 30 12-2020 may be set aside and the appellants rnay be re-Instatecl in

/).

. .,ervrce wrth aiI back benef ts or any other remedy which thiS tnbunal deems ﬂt .

may also be granted ll'l favor of the appellants ' e

03. " Learned counsel for the appeilants has contended that the.appeli'ants has

R _hot been treated in accordance wrth Iaw, hence therr rights secured under the '

Constltution has badly been vrolated that the |mpugned order dated 30-12- 2020

is vold ab i

_ ro as it has been passed wrthout fuif lllng the cocial formalrtres that .
‘ ‘ices of the appeliants Were dlspensed wrth without observmg the procedure

‘as prescribed i law, that the appellants are havrng servlces of aimost 20 years at

- their credrt and it would not be 3ust on part of the appellants to rgnore therr

serwc:es rendered SO far, that the appeliants were initially project employees but

, Fater an were regularized hence they are entltlecl to pensronary beneﬁts as the

from:s sen/ice on. 31-12

.apex court in varlous ]udgments has aIready granted relief in sunriar nature cases; . -

ahat cases -of the appellants may also be considered on the same footlngs on the

pnncrp]e of consrstency and they may be granted pensionary beneﬁs keepmg in

view. their iength of servnce

04, - Learned Addrtronal Advocate General for the respondents has contended
that the appeilants were rnrtlally appornted on’ pro;ect[posts PSI' Comrnunai' ‘
Schooi Teachers for the project period only, that the appellants were termlnated

-2012 for the reason that they were un-tralned that the

' appellants were re—appornted sub]ect to the conclltron to acquire the prescnbed-

academrc and professronai quairﬁcatrons wrthm 24 months after therr:‘

ESTED appomtments otherwwe thelr re-apporntment orders would stand cancelled that.'

the appeilant falled to acquire the requlred quahf"catron, hence they were agam"’~
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A appellants filed CPLA No 3464—P/2016 Wthh was also dlsposed

respondents) vude Judgment dated 28-06

- had _al'ready __b_e :

- 06. Record

E order dated 31 12

o
&I’

termmated vucle order dated 31—07-2015 agarnst whrch the appe!lant fled Wp No '

.3682 P/2015 whrch was clrsmlssed vrde Judgment dated 28~099'2016- thatthe

of on 27-04 2017

wrth the remarks that the petstroners wnll submrt apphcatlon before respondens

that upon submnssnon of applrcatlons, therr requests were examsned but were :

found devord of rnent hence Were’ re]ectecl that in compllance wrth Judgment

dated 28—06~2018 of Peshawar ngh Court the appellants were re-lnstated agaln
wrth the condutlon of decrsron of supreme court in CPLA already f‘ led that the

supreme court of Paklstan decrded |n favor of the appellants (the present '

-2018 hence they were agam

terminated from servlce vrde order dated 30-12-2020 that cases of the appellants

declded by the Apex Court, hence the present appeals bemg

rnernt may be dlsmlssed

reveals that the appellanl:s were appo:nted s" PTC

teachers/communal school teachers (BPS-?) on contract basus in- cornmunal

- schoois in erstwhlle Khybel agency (now dlstnct Khyber) ll'l the year, 1998 to

2004 In the year 2006 three months PTC short-term trarmng courses were

offered to all such teachcrs and nomrnated 57 un

. appellants were dropped by mformlng them that they wrll be selected m the next .

avarlable trammg course in the near future The appellants were performing therr

dutres to the entlre satzsfacl:!on of therr hrgh ups and when they shocked that wde

-tralned PTC. teachers whlle the,




trarnrng was offered to the appellants wrthln the. prescnbed penod or otherwrse

as the: appellants themselves were unable to acqurre such qualrt'“catron, rather it

;;was responsrbllrty of. the respondents to arrange such trarnrng for them, After

exprry of the. perrod the appellants were again terrnmated vrde orcler dated 31- .

07-2015, agarnst whrch the appellants rled departmental appeals followed by wnt _

' petrtlon No 3682 P/2015 whrch was drsmissed vrde Judgment dated 28- 09-2016
on the grounds that the appellans farled to acqurre the prescnbed qualrf catrons

It however was responsrbrlrty of the respondents to equrp them wrth the requrred

qualrﬁcatlon as Jt was beyond control .of the appellants td select themselves for

_such trarnmg, rather |t was upon drscretron of the respondents to select.

'-candrdates by turn for such trarnmgs The appellants probably found such

oppo;turﬂ{at a belated stage, but dunng the course oftlrtrgatlon, the appellanmz

\/\) Marled to the convrnce the honorable court on the pornt that professronal trarnrngs

are conducted by respondents and they must not suffer for follles of the

' appellants l'” Ied CPLA No 3464/2016 which was decrded vrde Judgment dated 27-
04-2017 on sympathetlc terms that let the” appellants submrt applrcatrons to
respondents as they have worked for quite sorne tlme agamst regular posts and

1

we are confi dent that respondents wrll Iook into -this rnatter sympathetlcally m

view, of the facts and crrcumstances of the case, obvsously, anybody already;

', legally appornted should not be drsturbed In pursuance of the judgment the

_turned down against, whlch the appellants agaln t“ led wrrt petrtron No 4283-_

. P/2017 whlch was decrded in favor of the appellants vrde Judgment dated 28-06-

- 2018 and in. pursuance of the Judgment the appellants were re-appornted vrde
order dated 22-06

s
-2019 sub;ecl: to decisron of supreme court ny CPLA alreacly;

l

D
petrtloners (the present respondents) and rn compllance,

, ---;_"%;» -' nt- date 2 201 cancellecl vrde orcler dated 30-12—2020 |

S respondenls hence they lost therr case before the court agarnst whrch the .

appellants ﬁled apphcatrons before the respondents but therr requests were R

. Fled The august Supreme Court of- Pakrsl:an declded the case in’ favor of tne'

the orcler of therr':




agarnst whlch the appellanls f led deparlmental appeals, whrch were’ not__ r

KRR responded hence the rnstantservrce appeals S

S ,.i,. o 07. We have observed that the appellants worked agarnst the PTC posts on'

contract agamst pro;ect posrs for qurte some trme, thereafter, they were .
._appoInted agalnst regular posts under the polrcy devised by the government that
all un-tralned/un-qualrfed local commumty teachers vgull be re-appomted agarnst -
avarlable sanc’uonecl posl:s of PS‘T wrth the exlstlng recrurtment cnterra SleJECt to
the condrtzon that they wrll achure the prescrrbed qualn“ catron wnthm 24 months . .
' The appellants however, were penallzed for not acqurrmg the prescrrbed‘ o
quallf catlon wrthrn the strpulated t:meframe whrch however was respon5|brl|ty of

3 the respondents to arrange such tralnmg for them well W|th|n trme and the

, ap'p' nts were not supposed to suffer for lapses of the respondents Whrle

relylng on Judgment |n ert PetltIOI'l No 4657~P/2016 the’ honorable High Court' .
. Peshawar decrded rn therr favor vlde Judgment dated 28- 06-2018 It is pertment '
: to- mentlon that rn ert Pet:hon No 4657-P/2016 decldecl on- 29—03-2018, the
petltloners were also srmrlarly placed employees berng PTC teachers In communal
' schools and in pursuance of ‘that Judgrnent their servrces were regularlzed The
only drfference between the present appellants and the appellants in that case .
- was that they had acqulred the prescrlbed qualrf‘ catrons but the present: :
. appellants drd not Fnd oppo:tumty to acqurre such trainmg, hence they lost the |
‘l _opportumw orr this srngle pomt msplte of the fact l:hat rt was not theur-'
r responSlbihty to select themselves for such tralnlng, rather ft was mandatory upon

. the respondents to select and send them for such trarnlng. .

08, "The appellantscontested their oase'l‘or quite’ longer tlme but':they did- not : ,

v <+ however served the depa'rtm'entifor a period: of almost 20 years a ,

A
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s most valuable of such beneﬂts It Is equally well settled that penszon Irke salary of -

]
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}

6.
&

serv:ces rendered by the appellants agalnst the posts shall not go ln waste and lt. :
‘ would ‘be un-Just to: lgnore thEll' long and un-blemlshed’ servrce It is” also an
‘adrnltted fact that the appellants served mltlally on contract but later on they 3

| werg appornted agamst regular posts We are of the consrderecl oplnlon that theyﬁ. -

deserve to be treated sympathetrcally on the lssue of grant of pensronary'.a

benéfits. Regardmg the questron of entrtlement of the appellants to. the pensron

Towe would fike'to reproduce the relevant rules of the penswn rules, 1963 as uncler

D2 2 Sutyect ta any spec;a/ ru/es, the semces of t/'le government servant
-.beg/ns to qua///j/ for pensron when he takes over c/rarge of the post ta '
- wh/ch he'is frst appomtea‘ ’ : : " '

v 3 Temp. rary and off C/aong serwce sha// count fbr pensran as /nd/cared
: be/ <. Lo : '

T

) renderea’ mare than f' ve yea/s cont‘/nuaus t."emparan/ serwce for t/ze
‘ purpose of pensron or gratu/ty, and : ' ST

L ) Tempana/y and oﬁiaat/ng serwce fo//awed by canf" rmat/on sﬂa// also -
' caunt r’or penS/on or gratw(y

/,-

The rules ibid reveals that servrce of- the government servant beglns to

quallfy for penslon from the very fi rst day of hts/her taklng over charge .

lrrespectrve of the fact whether hls/her appomtment and entry lnto sewlce was’ .

N temporary or regular It is also clear from sub-rule-(l) that contlnuous temporaryj} :

service of a czvrl servant shall also be counted for the purpose of pensron or?f" '

A -gratulty and by vrrtue of sub rule- ()] temporary and ofﬁcratlng servlce followed:

by conF rrnatlon shall be counfed for pens:on or graturty

3

09.  The august Supreme Court of Pakrstan in :ts judgment reported as PLD

~l r ' 1973 SC 514 has held t,hat “It must now be taken as well settled that a person“‘ ‘

-"ltﬂTEDNho enters government servrce has al $0- somethmg to look fon/vard after hls".,

retlrement to what are called retlrement b

T

[N
a '

.}‘ . .

enef‘ts grant of pens:on belng ther
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'satlsfactory servlce for the prescnbed mtnrmum penod A fOl’thl‘l,

TR

: rules,

benef‘ ts. In vlew of the foregomg dlscusswn,

‘a_civil. servant fs no. longer a bountv but a. nght acqulred after puttlng ll'l'

!t cannot be .

P reduced or refused arbrtranly except to the extent and in: the manner provrded in.

the relevant rules "

In the Instant case the appellants served contlnuously for almost 20'

: ‘years |n|tlally on contract and followed by regular servrce and as per pension

1963 the appellants has quallﬁed the prescrlbed servnce for pensronaryj.

the instant appeal as; well as the-;'

order dated 30 12

the pens;on cases of the appellants for the entlre period’ of thelr servrce Partles

" are Ieft to bear thelr own costs Flle be con5|gned to record room

31012022 B
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connected serwce appeals are part:ally accepted by modlfy:ng the |mpugnecl:’
—2020 |nto compulsory retlrement for the purpose of pensmnary.

: beneﬂts alongthh ancullary bener‘ts W|th cllrectlon to the responclents to fi nallze '.
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AR unlunlh.d 1!..11 the appdl.mi Was. ha

.
W

communiciled, ‘to thc appehl;
A |§CSDOI1(‘CI]15 were

4. - dearned counsel for

e qherelore. ll\l‘ i

A

e
“

.

lluul I.n.l< of [hL case a5 p%l plwt,nl service 1ppcdl mc th'u thc appclhnl '

\LI\II'\" an ILIut,almn Dupmtmcn[ as lemzy bghopl Imclu.r in Mdlc

WIS

( nmmuml\ \ghnul His service was dmu.nm.d with' w.c. [01" July 20!6 duc to

lack nr |)l‘L‘\'L‘I‘!hL(] (]Llulll[lCd[I(\ll e 'Unlanmt,d Pb ) vad(, order dalccl ()5.0% 2016

I+ the Additional ‘/\g_unw I-'chzcumn ()Ihu.l l,mvu dnd C.cnlm] Kunzu'n Sadda.

N

The appetian ﬂ'tcd-p]cpaunu.nl.ni dppcul hLqu. Director L,ducallon l/\l/\ on

as |u|u,u.d vide order Ll.llcd "7 09.20["|and

e ——

[£.08.2016 but {Iu. same W

————.

mt wdc fetler No ”9’)5/E.du claled 78 1 2()]7

henee, the pncwnlac:wcc nppcal on 1" 12 2017

summnnc([ wha conlr.v.tc.d the nppca! by hlmg wrilten

replvfcomments.

th:. appcllanl Lonlmd(.d {hn[ [ht. J[)])C”dl‘ll wils

7

Ic:.i'chcr \’IdL mdu (ialccl °7 06. 2()1’5 by the

.

.||\|m|n|u| as Primary \Lh(ml

--nmpclcnl.:mlhnriw but Kis setvice was dnspumtl wnh on the: nmund uf lack of

|‘11‘U‘acral‘1u1!- pmlu.\mnul quullhculmn:'; PSt (.‘ullllcalt. "l \-\ia.s" furthtr

vmo hIQTuI qlmhixcahon of M .f\ i’nlmml

~L|Lnu. and was rllst‘ lm\mn B.HEd I‘) cure

pnored the said qualification nl the appt,liam and his \u'vmc, wils d\spunscd

el without dny show-cause nutice

und Imhlc 1o be sel- .mdL Il er\ hnthu

(herefore. the impugned order is iftepal
E:l (cmlicnu. on 20, OI 2017

contended that the appellant wos-also gmntcd- I

st is Ny quulllnd

(e other Dind. Iumnul |)L|‘llll\’ I)isiricl /\llnrncy for the respondents

“n

opposed e wnl«.nlmn of iuunt.cl wunsd lor the app&,lldnl and contended thint
Sohuol ]wuhc vidc (wddr dated

.- The up;mll.\nl wis appumlul as Pllmmy

| ‘.‘;?.*')(\.EUI 3 hu ]u'- ron s SCIVice. was cllapumd by lhc u)lTlthem authority

R

hul the ILSPOH[ibl’ll dupantmunl has © B

and J“UldlnL oppmlmnily nl hcumu B
. L
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' qn.lllilu\llun on the basis. nl leller No 9822~ 35 dalcd 0” 08 ”05(’ as wcH as

"'f o .
f ' . f vulml dhirection dnd % D nuuhcallon Nn .SO (12 )/SSD/CSTR/99 108. 10 was
- hulhu cnnlmdt.d lhal mnu, th PSl Cullhmlc wais nu,t.s n'y but the.appeltant
J vy -m. h;l\'ll'l" the, PST- (.uillltul al lhn llmu d) l'n\ upﬁmnmu.nl therciore. the
Yoo _~‘. ::Lunpctg:m {\L_;L_I-mr_jlj' h%IS'..I‘i_:._._'.h[I_\" '_clispcn'sk:d‘\~vith.7ihis.1sc:'vig;c and praycd lar

dunnqs.ll al 1ppunl
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e Present Abdul Hameed Dogar, C J Ila'

: 10095 €M li'-":?l

S T

Jacnt.

;H ‘:osan' Khan, Muhanil‘mi&'_th:i' ‘ an Khan

[.%upreme Court of Paklstan]

'md Ch. Ejaz Yousaf JJ

GOVERNMENT ‘OF: PUNJAB through Secretary Edncatwn, ClVll Secretmat, Lah_ore and
other s«--Petltloners ‘ . T A N AP R . N

Vers us -

SAMEENA PARVEEN and others--»Respondents

Cnmmal Petltlons Nos 71-L and 72-L C1v1l Petmons 215- L, 216-L 217 L 218 L 224-L to 2.)6 L of
2006, deczded on 29th Aprll 2008 :

{On appeal from the Judgment dated 29 1 2008 ‘of the. Lahore ngh Comt Lahore passed in Cr.O.R

. No.370/W and 561/Wof 2007.. Writ Petltlons Nos. 11525 11263 11516, 11662, 11663, 11766 11881,

Fofa -

]]835 12136 and 12185 of 2007, 80 123}

v

274 345, 599 643 and 11619 of”008)

Cwll scrvnce---A ,

-———Admlmstratlon of ]ustlce---If a Tnbunal ‘or: the Supreme Court decldes a pomt of law relatmtr to'
the terms and condmons of a civil servant who. litigated; and there were other civil servants, who' may
not have taken any : legal proceedmgs\ sin-such a-case, the dictates of-justice: and“rule of good
governance demand that:the benefit: of thé said decision be extended to other civil servants also. who
may, not be partles to. that htlga‘uon, insteadof compelling them to approach the’ “Tribunal or any other
legal forum=--AHll GltlZCnS are cqual beforc iaw and ermtled to equal protectlon of law as- per Art.25 of the

Consmutlou

Hameed Akhtar Niazi v. The Secretary. Establishment leswo Goverﬁment'of Pakistan and others 1996
SCMR 1185 and Tara Chand and others v. Karachl Wateriand Sewelage Board. Karaclu and others 2005

‘SCMR 499 fol.

Mst. Muqgadas Akhtar and another v, Provmce of- Puujab through Secretary Educatxon Departmc.nt
Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar AA~G Punjab aud Rana, Abdul Qayvum, DS (Educatlon) Punjab fon
Petsllonels SR e ! - 1

S.M. Tayyab Senior Adwucate Suprsme Coun for Reépondents (in Cr.Ps. Nos.71»1;',' 72-Lnand‘C."P.224-I‘.
ot 7008) | P L : Lo ) |

Nemo fm other Re'apondenm _

ORDER

ABDUL HAMEED DOGAR, -C.J.—Through this order we intend to dispose. of above captioned
petitions filed against common judgment, dated 29- 1-2008 passed by learned Judge in Chambers of-
Lahore High Court, Lahore whereby Cr.O.P. No. 370/W and 561/W-of 2007, Writ Petitions Nos. 11525,
11263, 11516, 11662, 11663, 11766, 11881, 11835, 12135 and 12185 of 2007, 86. 123, 274,.345. 599, 643
'md 11619 . of -2008 - ﬁled by respondents were allowed .and the 1mpugned ou:lers passed lm

| AP ¢
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= tioner/authority were set aside, ' @ : S e

respective place of posting. Afrer sometime, their appointments were cancelled being bogus vide ordor

No.277/E-1, dated 3-4-1998. This order was assailed. before learned Lahore High Court, Lahore anc same
was declared to be without lawful auth_i)rity in the case reported as Mst. Muqqadas.Akhtar and another v.
Province of Punjab through Secretaiy;;Educatibn Department, Government of Punjab and another 2060

PLC (C.8.) 867. The relevant paragrapl'is reproduced as under:--

"Conscguenﬂy the " petitioners. are declared - to be in Sservice '::'..a_nd the action of the
Headlnastersﬂncharge of the Schools stopping the petitioners from performance of their duties as
'PTC Teachers on the basis of the above said impugned order, is declared to be without I}awl‘ul

. authority. It is,-however, clarified that the degg.rtment is at liberty to proceed against petitiongrs. iff - -

“'v,‘ele_vant law and under “the Punjab Civil Servant -« .-

¥
§
H
3

.

P

so desired, on individual basis under “theiy
(Efficiency and Discipline) Rules, 1975."° &

1

Y
i
4

T

e

~In view of above judgment, the respondents were absolved of the charges of bogus appointments. But Jater

© On once again the services of Tespondents were terminated vide order, dated 3-8-2005, which order was

| challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The sajd
writ petition' was allowed vide judgment, dated 11-12-2006 and the. impugned order, was declared as

.+ illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed
the order, dated 3-8-2005 before Punjab Service Tribunal, Lahore through Appeal No.903 of 2006 which
was also allowed vide judgment, dated 4-9-2006. The said judgment was maintained by this Court in Civil

* Petition No.1960-L of 2006 'vide judgment, dated 2-11-2006. On 26-9-2007. once. again the services of

+ respondents were terminated Feeling aggrieved they filed above mentioned petitions ‘before the learned
'+ Lahore High Court, Lahore which were allowed vide impugned judgment &s stated above. '

H

. 3. It is mainly contended by learned A.A.-G. Punjab appearing on behalf of etitioners that the, jurisdiction -
of the leared High Court is barred under Article 212 of the Consﬁtution?o.fglslamjc Republic of Pakistan, "
1973 in matters involving determination of terms and conditions of civil sérvants. She further contended

‘that the appointments of the ‘respondents were bogus and fake as they. were never selected by the
competent authority, therefore the orders of dismissal passed by departmental authority were. in

accordance with law, which did not cal] for any interference by this Court.

oy e SRR e e gy

- <. On the other hand, Mr. S. M. Tayyub, learned Senior Advocate Supreme Couit appearing on behalf of
.some of the respondents supported the -impugned judgment and contended that ‘appointments of
-respondents had taken place in accordance with rules and prescribed procedure. They submitted their . |
applications in pursuance of advertisement of the posts of PTC Teachers. T hey: passed the required test
and were appointed by the competent authority. According to him, the respondents were in service for
. about. 9-10 years and during this period no objection was raised, and subsequently on vague allegations
chey: were dismissed from service. He further contended that cases of respondents were at par with M[st. :
_ Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment. © .. ;
0 G dated 2:11-2006. ' : ' : '

5. We have considered the. arguments of both the parties and have .gone through the record and
proceedings-of the case in minute posticulars. The matter has already been decided by this Court in the
case of Mst. Naseem Akhtar (supra), and it has been held that the appointment .orders of the
respondents as PTC Teachers ‘were genuine. It was held by this Court in the case of Hameed Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and aothers 1996 SCMR 1185
that if a Tribunal or this Court decides a point of law relating to the terms and conditions of a civil
- servant who litigated, and there were other civil seivants, who may not have taken any legal
Proceedings, in suck a case, ifie dictates of justice and rule of good governance demand that the
benefit of the said decision be extended to other civil servants also, who may not be parties to that
litigation instead of compeliing them to approach the Tribunal or any other legal forum. This view

§:24:2021; 9:50 AN
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?" N "‘ reiterated by this-Court in the case of- Tara Chand and others v. Karachi Water and Sewerage
f sard; Karachi and others 2005 SCMR 499 and it was held that according to Article 25 of the .-
onstitution of Islamic Republic of Paklstan, 1973 all citizens are equal before jaw and enutied 10

.qual protection of Iaw . : . oo
6. In this view of the matter, we are“of. the view that no ground for mterference in the impugned
judgment is made out. Accordmgly the’ petmons being devoid of force are, dismissed and leave to
appeal refused . P .
M.B.A/G-13/SC .~ LTy e o Petfgions’dism;s‘;e
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