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S.No. Date of order 
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Order or other proceedings with signature of judge

1 2 3 !

22/06/20231 The appeal of Mr. Sanobar resuhniiUcd by

Mr. Kabir IJlIah Khatlak. Advocate, it is fixed for !:}!'clirninary 

hearing before Single Bench at Peshawar on

By the order ol'Ciuiirnian

■I

^TXilS’fRAK i

i

i

y

'V
! ■;



' , 'ihis is an appeal filed by Mr. Sanobar today on (35/06/2023 ansdn 

^daijcd 04.10.2022 against which ho mado/proforred dcpa 

. representation on 06.05.2023 thue period of ninety days is no( yet iapsed 3.> nc! se'-n.-''

of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is prenialnre as I'vc
;

in an authority reported as 2005-SCMK-890.

As such the instant appeal is returned in.original to the appoiian[-/C;'^‘:^''-'4, !" 

appeilard'topuld be at liberty to resubmit fresh appeal aftei' rr'iaturity of cause o: acMcn 

and .g'so removing the following deficiencies.

.1- Annexures of the appeal are unattested.
2- Annexures-A, B, E, and l< of the appeal are iilegihle which rvi -v i:.„ 

by iGgibie/bettGr one.
3- The authority to whom the departmental appeal vea-s rnadr;/prof.;v r.--.: 

been miade a necessary party.
4- In the heading of appeal there are only three respondents ')e 

respondents which are given on page no.8 the number of rr,:snondr;'4 
four, the same be rectified.

. : 5- In each and every document the name of appellant be highhgb'

;■
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No.

L/^'023.01.
RFG^STKAK 

SHRVICH TRrhNNAE 
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BEFORE THE KHYBER PAKHTTINKHWA SERVICE TRIBUNAL.
PESHAWAR.

Appeal No. of 2023

Sanober Ex-PST S/o Sarkari 

Matta Ghulam District Mohmand
Khan R/o GPS '

Appellant
VERSUS

1. Di rector Education New Merge Area KPK Peshawar.
2. District Education Officer at Ghalanai District 

Mohmand.
3. District Account Officer District Mohmand.

! ;

Respondents
INDEX

S.No Description of documents Annexure Pages
1. Memo of Appeal
2. Addresses of the parties n

5.3. Affidavitr
4 Application for condonation of 

delay
•. i

5. Copy of appointment order A
6. Copy of order B

Copy of Judgment7, C
8. Copy of reinstatement order D
9. Copy of order E
10. Copy of Judgment dated 

28/11/2018
F

11. Copy of the Judgment of the 

Writ Petition No. 2498/2012 

dated 22/01/2019

G

12. Copy - of Judgment dated 

28.01.2022
H

13. Copy of impugned order I 11-1^
14. Copy of Departmental Appeal J
15. Copy of Judgments K
16. Copy of Judgment of Supreme 

Court “
L

18. Wakalat Nama
An^i; -<7

Through
ab] ITah Khattak\

&

Khan
Advocates, High Court, Peshawar.



BEFORE THE KHyBKR PAKHTUNKHVVA SERVICE 

TRIBUNAL. PESHAWAR.

. AppeaiNo. f of 2023

Sanober Ex-PST S/o S^kari Khan R/o Matta Ghulam 

District Mohmand

Appellant• •

VERSUS

1. Director Elementaty , and Secondary Education KPK 

■ Peshawar. , ^
2. District Education Officer at Ghalanai District

' Mohinand. -
3. District Account Officer District Mohmand.

... Respondents

APPEAL UNHER SECTION 4 OF THE KPK 

SERVICE tribunal act. 1974. AGAINST 

THE IMPUGNED ORDER DATED 04.10.2022
OF THEWHEREBY THE SERVICE 

APPELLANT HAS BEEN WITHRAWN 
A g A INST WHICH TILE APPELLANT FILED 

DEPARTMENTAL APPEAL ON 03.11.2022 

WHICH HAS NOT BEEN DECIDED WITIN 

THE STATUTORY PERIOD^

Prayer:

On acceptance of the instant service appeal 

the irnpugned order dated 04.10.2022 may kindly 

be set aside and the appellant may kindly be

reinstate on his service OR pensionary benefits
favor of the appellantmay kindly be granted in 

alongwith all back benefits.



f SL-

Respectfully Sheweth

FACTS

The appellant respectfully submits as under:

1) That the appellant was appointed as PST (BPS-07) 

on 06/03/2003 as community base school teacher 

after recommendation of Selection Cornmittee and 

also fulfillment the required criteria for the said

post. (Copy of appointment order is attached as 

Annexure-A). :

2) That after appointment the appellant performed his 

duty with full devotion and hard work and 

complaint whatsoever has been made against the 

appellant.

no

3) That the appellant performed his official duty till 

] 31/12/2010 with respondent Department and after 

J that due to closer of community school the service 

of the appellant has been dispensed vide the
I ■ < '

impugned notification dated 13/12/2010. (Copy of 

order is attached as Annexure-B).

^4)

4) That the appellant submitted Writ Petition No. 

2498/2012 for reinstatement and regularization of 

his service which has been accepted on 15.06.2016. 

(Copy of Judgment is attached as Annexure-C).



r

5) That non-implementation of Judgment passed in 

Writ Petition No. 2498/2012 the appellant filed 

COC No. 330-P/2016 on response bf which the 

appellant has been reinstated on 19/04/2017 by the 

respondent Department on community project for
' i

a period of one year. (Copy of reinstatement order 

is attached as Annexure-D).

6) That the appellant has been adjusted on permanent 

post and has been regularized on 30.04.2018,and 

performed his duty with respondent Department on 

regular basis. (Copy of order is attaehed as 

Annexure-E).

7) That the respondent Department filed CPLA No 

450-P/2016 against the said Judgment dated 

15/06/2016 whereby ^ the Judgment dated 

15.06.2016 are set aside on 28/11/2018 and the 

matter is remanded to the learned High Court for 

deeision a fresh of the Writ Petition fded byAhe 

respondent. (Copy of Judgment dated 28/11/2018 

of the Supreme Court of Pakistan is attached as
\ - I:

Annexure-F).

i ■

•

A;
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8) That after remand the case to learned High Court 

Writ Petition No. 2498/2012 dated 22.01.2019 the 

verdict of the Judgment of Peshawar High Court 

Peshawar Para No 21 of the Judgment accordingly, 

this end all the connecting petitions are allowed 

and respondent are issued writ directing them to 

treat the Petitioners of this end of all the connecting 

petitions as regular permanent employees from the 

law came into force, as discuss above or from the 

date of officiating service as stated and the relevant
I

provision of law. (Copy of the Judgment of the 

Writ Petition No. 2498/2012 dated 22/01/2019 is 

attached as Annexure-G). ''

9) That the respondent Department filed CPLA
I ,

against the Judgment order dated 22.01.26l9 

which was rejected on 28.01.2022. (Copy of 

Judgment dated 28.01.2022 is attached 

Annexure-H).
as

10) That on 04.10.2022 the impugned order has been 

whereby the appointment order of the'appellantihas 

been withdrawn without full filihg the codal 

formalities. (Copy of impugned order is attached as 

Annexure-I).

11) That the appellant filed a Departmental Appeal 

against the impugned jOrder dated 04/10/2022 

03/11/2022 which is not been decided within the 

statutory period. (Copy of Departmental Appeal , is 

attached as Annexure-J).

on
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ii
12) That feeling aggrieved the appellant prepares the

I

instant Service Appeal before this Hon' able 

Tribunal inter alia on the following grounds.

!
GROUNDS

A). That the impugned order dated 04/10/2022 is

under the definition of void order because it has 

been passed without fulfilling the codal 

formalities.

come

"\

B) That no charge sheet and statement of allegation 

has been issued or served to the appellant. ;

C) That no show cause notice has been issued to the 

appellant.

D) That no Departmental or regular inquiry has been 

conducted against the appellant.

E) That no opportunity of personal hearing and 

defense has been provided to the appellant.

F) That there is no illegality on part of the appellant

G) That similar nature Service Appeal No. 1371/2017

has been accepted by this Hon' able Tribunal 

26/03/2019 as well as in Service Appeal Np. - 

4904/2021 which has already been accepted by this 

Hon' able tribunal on 31/01/2022. (Copy of 

Judgments are attached as Annexure-K).

on

'w.

X
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H) That according to the Judgment of Supreme Court 

reported on 2009 SCMR page 1 if a tribunal or the 

supreme Court decide a point of law relating to the 

terms and condition of a civil service who litigated 

and there were other civil servant, who may not 

have taken any legal proceeding, in such a case, the 

dictates of justice and rules of good governance 

demand that the benefit of the said decision be 

extended to the other civil servants also, who may, 

not be parties to that litigation, instead of 

compelling them to approach the tribunal or,any 

other legal forum. All citizen are equal before law 

if entitled to equal protection of law as per Article 

25 of the‘ construction. (Copy of Judgmem of 

Supreme Court is attached as Annexure-L).

I) That any other will be raised at the time of 

arguments with the prior permission of this Hon' ; n

It is therefore most humbly prayed that- On

acceptance of the instant service appeal ; the

impugned order dated 04.10.2022 may kindly be

set aside and the appellant may kindly be reinstate

on his service OR pensionary benefits may kindly

be granted in favor of the appellant alongwith all

back benefits. |

Any other remedy which this august tribunal 

deems fit that may also onw^d granted in favor of 

appellant.
Ap

Through
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Roeeda Khan .
Advocates, High Court, 

Peshawar.
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BEFORE THE KHYBER PAKHTIJNKHWA SERVICE
.4

TRIBUNAL. PESHAWAR.

Appeal No. of 2023

Sanober Ex-PST S/o Sarkari 

Malta Ghulam District Mohmand
Khan RJo GPS

Appellant
VERSUS

1. Director Education New Merge Area KPK Peshawar.
2. District Education Officer at Ghalanai District 

Mohmand.
3. District Account Officer District Mohmand.

Respondents

ADDRESSES OF THF, PARTTRS

Appellant

Sanober Ex-PST S/o Sarkari 

Malta Ghulam District Mohmand
Khan R/o GPS

Respondents

Director Education New Merge Area Peshawar.
' Officer District^^’^if^,^i

- ? ■

'.H'
Appellant

Through

^^Rooeda Khan 

Advocates, High Court, 

Peshawar.

S
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR,

Appeal No. of 2023

Sanober Ex-PST S/o Sarkari 

Malta Ghulam District Mohmand
Khan R/o GPS

Appellant

VERSUS

Peshawar. 
§ficer at Ghalanai District

1. Director
2. District Education 

Mohmand.
3. District Account Officer District Mohmand.

Respondents

AFFIDAVIT

I, Sanober Ex-PST S/o Sarkari Khan R/o GPS Matta Ghulam 

District Mohmand do hereby solemnly and oath that the 

contents of the instant appeal are true and correct to the best of 

my knowledge and belief and nothing has been concealed from 

this Hon' able Court.

Deponent

i ;



BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR.

Appeal No. ,of 2023

Sanober Ex-PST S/o Sarkaxi 

Malta Ghulam District Mohmand
Khan R/o GPS

Appellant

VERSUS
- -i.

1. Director'^.
2. District Education Officer at Ghalanai District

Mohmand. ,
3. District Account Officer District Mohmand.

Peshawar.

Respondents

APPLICATION FOR CQNDINATION OF DELAY
IF ANY

Respectfully Sheweth:

Petitioner submits as under:

1. That the above mentioned appeal is filing before this Hon 

able Court in which no date is fixed for fixed for hearing 

so far. I

I.

2) That the appellant was appointed as PST (BPS-07) on 

06/03/2003 as community base school teacher after 

recommendation of Selection Committee and also
I

fulfillment the required criteria for the said post.

3. That after appointment the appellant performed his 

duty with full devotion and hard vvork and no
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complaint whatsoever has been made against the 

appellant.

4. That on 04.10.2022 the impugned order’has been 

whereby the appointment order of the appellant has 

been withdrawn without full filing the codal 

formalities.

5. That there is no number of precedents of the Supreme 

Court of Pakistan which provides that the cases shall be 

decided on merits rather than technicalities.

6. That any other grounds will be raised at the time of 

arguments with the prior permission of this Hon' able 

court.

It is therefore, requested that the limitation period (if 

any) may kindly be condone in the interest of justice.

Appellant
Through

Kabir ah Khattak

Advocates, High Court, Peshawar
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p ,. . Cui;bL'(.]iicr,i ujion il:c rccoinniendiiliuii ufilic .slIjcuoh conmiiiico :iih1 .i.,r,:i;i:i!i.ij; r.f 

oIilic:i, iVh^iiiicnul Ai;ciicy sm\L- his oTiK-c NoJ i;h5 .S9 Doicil. 2(>/lJ2/2(J(h^ ihc ic.l\->vi\v
c.nJiJ.ics ;,rc hco by appoinial ayai„M PTC Posls in ibc conimiinily schools under presidaU "
:\u'Xn-' Kluv;u/;d / ITiIxai iiu.c.-.s-sil^iu arcas'in BPS. 7 plusUsual " i
.11 ou an..,.., a^ ad.r.Ls.sihlo under die-rules on contrael ha.se idr Ihc projecl period in [he 
schools noietl ayain.si iheir names wiih inimcdijiic cClbcL.

jI
^ •

T-

4

s.// Name sil eandidalc widi Ihiihei' Scliool wiicre appoiiU'cdname
1

Mohammad SlialvS/0 Musa Yar Khan 
Niunir l•^.lul^ S/0 Ali-Rchman 
Noor Ullal; Kluin S/0 Mukarain Kii 
Dawcod Sl'ah.S/0 Sadrud Din 
Qaiiai' Kii:;]; S/0 Siiiih .Iclian 
Syyar Kha.i S/0 .Tmir Zada Khan 
Ajmal Kliaii S/0 Pir Ghulam 
h’a/al-h Suh.ian S/0 .-Midul Lalif 
Moluinimad hsrar S/0 Mir Zada Khan 
Abdul Sanuul S/0 Mohammad Rallci 
Abdiil Malil; .S/0 hYro'/. Khan 
Bashir Ah mid S/0 Said Akram 
Shad All •'aan S/0 idasiiam Khan 
Siiaduihili : ".[• hlaji Dawa Jan 
Nazir Giih 
Zauia Kh 
Tajawul K,
.Ahmad Kii 
Mazral Slii 
All A.i-,'!'.;!;'
Sajjad S/Cd ;
Sultan Moil
Halccrn Kii::,. K/Q ZanflChan 
Samar Ahm.. i S/Q .nbrnad Gul 
Daldar Khan ,,/0 Mohammad Akbar 
Khaista Zar j /G Ihsamdiah

C.S Bad Manai Chafoor
C.S Sham Shah YousarKiian' 

Do ■
C.S Shal. .Mir Korc Khiii.i .Abiid

1

.1 • an
T.5

Do6
C.S Badmanai Gulzar,'
C.S Chair Dhand Akram 
C.S Man/.ari C|iccna I'aijir 

. C.S liadmiinai Ghtdbor 
C.S Lakhkar Kjlli Gul VVali 
C.S Land] Shah.Zarin .
C.S Laklikar Ki.H Gul Wali 

i C.S Bad Manai Gul Zar 
■; C.S .Ma'mu Zai Sekandar

0
11
12•>
13 '
14;r-di •15 ' Navrab Khaiv 

Syed
■'■4 Dolb a I C.S Manzari Cheena S.hin .'.'ari 

C.S Jarobai Fazal 
: C.S Marti Korc Gulab 
I C,S Kimg Mclirab Gul ’
^ C.S Ui;ha .lc\vara Nai.k Molid 

C.S Kun^ Mclirab Gul 
I C.S Khan Baiy-Korc Ija/.at 

' Do .
C.S Kuzu Kass Ghulam Bashir 
C.S,Khan Baig Korc Faziai Manan 
C.S Khan Baig Korc Fuzlai Mannan

c 17.: r.ii .V:Qr.am.-nad
IS.'- '• Niaz Din 

•' .'lAuiib Jama! 
.••Y/rii! Mohanuraii, 

GuJ

19 I

20
2i:'' ;

•-.I
22, :v!ad S/0 Kaji Mohammad Shah1 23
24
25:. ■
26

( .

. llaliiu KIkiu U'-li.Ol
Miil.ii'jikl iiu lii-.iluiii.ii

I '.ml Nv.\i i'jjk-

r.A

1

i1
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s.// N;itnc wl'C:iiutiil:iic wiili ]-‘iiihcrii Niniu School \s'hci'C aj^iioiiUcd

C.S Na/.ar Koi’c Aiihim : 
C.S Uclui .lo'.vara Naik Molu! 
C.S Nazar l\orc Aiiani 
C.S Soor Oai^i Vaqub Klia:v 
C.S Kaka Korc lfliinar Jan 
C;S Soor Dagi Yaijiib 
C.S I'Cuzii KasS Ghiilanrliiisliir 

,C.S Sam Gliakhai .Siraj Khan.-

27 Jamli Shah S/0 1 lakccm Kllah 
■^iilam Khan S/b l-iazrat Mohammad,

. lohammad Qiiraish S/0 Mohaniiri.:c! Akbar 
■ ohammad Khan S/0 Chulam Saklr 

. m.z Moliammad S/0 Shah Rasool 
o .il Nabi S/0 Lai Said

. 2Si

29
30
3i' !
32
33 iwr ■ Shamim S/0 Ahmad Gal
34 ."dial Za; S/Q Khan.Sa-id
35 !-ida Mohammad S/0 Ar.sala Khan •
36- b:.,'. iVlohammad S/0 Shah Rasool
37'

Do
C.S Kilka Korc llunar.lan 
C’,S Kung Sabzali

;
lahqab Khan S/0 Khan Shari 1’

3^i S.iddi Khan S/0 Klawcc/ Klian 
39 Kliyali jail S/o .loor Jan

,'\mir Klian S/O t lamicl Khan 
Shah Nazir S/o Arsala Khan 
Snl'.an Mnrail S/o Giila Dad 

43 Tahir All S/O Gula.Khan ’■
Mawad Gul S/O Mayal Gu!
Moiid Raz S/O Zarghun Shah 

46 Siyar S/O Dost Mohammad 
/izmal Gul S/O Rabat Gtii 
t aqat Ali S/O Mumlaz Khan 
Khuzair Kdian'S/O Noor Jamal.
Ji mal'Shali S/o Habib Klian 
Khanadan S/O Wazir Khan

52 Azaz Uljah S/O Itbar KJian
53 Isaa Dad Khan S/o Dula Dad 

Akbar Khan S/O Slier jan
^5 Jjaz Ali S/O Wazir JGian

Hussain SlialvS/O Syed Masinn Shah ' 
Janat Gul S/O Zulfan 
M:.zu!lah S/O Najeem Ivlian

59 Said Ahmad S/p Mohammad Afzal '
60 Mohammad KJiaii S/O Mohammad Waii 

Irfan Ullah S/O Alqash Klian 
P:r.-::ccr Khan S/O Mohammad Hanif • 
Ali Collar S/O Ajmir Kiian 
Zahir S/O Bashir Khan 
Srfdni Jan S/O izzal Gul 
Zal. ! Uihih S/O Najeem Khan 

'Gli. ■.uvi Said S/O Noor Siad
6S Biu:, 'hah Hassan S/O Ibrahim Shah 

Sh i , ichan S/O Shamroz Khan
70 Liu -\li S/o Ikram Khan
71 A.a' ‘.. .ban S/o Jamal Kiian

Do
C.S Spinki Tangi Nadar-

40 L5.0
41 C.S-Spinki Tangi Sikandar. 

Do ^
C.S Bad Manai Bakiit Jamal 
C.S Toora Khwa Slicrin

‘ i

42

44
45 Do

C.S Gulma Maji Almas
47 Do
4S C.S Alani KilH Gliulam Sarx'.'ar 

C.S Atam Kill! Mohdi Gui- 
C.S Bad Manai Bakht Janiqi- 
C.S Alam Kill Ghulam Sarsvar 
C.S Sham Shah Biland 
C.S Alam Kili Mohdl Gul 
C.S.Landi Shah Zarln Khan ; 
C.S Badmanai Yad Mohd.
C.S Ma'nzar! ChpcnaTaqir | 
C.S Chair Dhand Akram . . 1 
C.S Baidmani. Yad Mohd ■ , , 
C.S Miinzari Chcena Shinwarii 
C.S Toor Khcl Ahmad Noori. '

49
50
,51.

54
t?

56
57
58 ■

Y.-61 Do
62 • C.S Klianjar KTlli Malik .Abid ; 

C.S Yara Khel Haji Madar i
C.S KhanjarKilli Malik Abi-d , 
C.S Jarobi Fazat j
C.S Sham Shall Biland 
C.S Jarobi Abdullah

63
64
65
.6(1 .
67 ;

Do
69 C.S Shamrad Khel NoorZaila

Do*
C.S-Maim iOicI Malik Islam Dacha

ll..kiiii Kiwii il; 1 -.n
Sil'IiliUlUl Oh:; 11.111.! I C'liiii iSt'.'i:

, i
. ?

1



------------------- -------------------------- 15 ’̂
Name orCandidaic wi(h l’ii(hcr.s Naiii'c

I
/■ • ' School wiici'C Appoinicd*•?

72 Saddar SluilvS/0 NlirZainan Kluui 
Sar(aj S/o Mahboob Klian 
Mohammad Na^icerS/O GJiaiii Khan’
Aial Khan S/O Saidaii Khan , , 
haya/. Khiin S/O i3adam KlYan 
Ajmal Khan S/O.Harifuilah 
Darwaish Khan S/o Gill Said . '
MiustaCa Khan S/O Waaii Khan 
And Siiah S/OKahil Shah

.Shah Bail Smih S/OMaziaii Bail Shah ;
Moluiinmad ! lazaor S/O Ha/.nU Bad Shah'
Suhbal Sliah S/O Ainii’ IChisro •
Ihsan Lillah S/O Gul Alam
Kiraimn Shall S/O MimharafSIiah 
Oawood Shah 3/0 Siiimaii Shah 

ddizlai Oayan'.S/O Sadrud Diir 
iVlu/alar Khan S/O Zanian Khan 
l-azlai Suhluin S/OMJrza i lakccm Sadriid'Din 
d oUvSai Khan S/O Syed Rahman .
Abdul ;vhilik S/0 Said Mohammad Sliah

TERMS.R '.0^ nTONS> ^
11 hi ipo.nii-Knis of the Teachers arc nadc on temporal^ basis' and liable to Icmiinalion 

\s anou.y ;:o';ce/assjgning'any reasons.
■Asen^!': certificates from the Aijcncy Scricon Molimand

■ Chsrjc report should be stibmiuccl.to this ofliee iii duplicate ss-iih iji a'siicdllc period
filleeu ‘°''eporl of their an-iv.nl' to the coiiccnicd schools within

llccn d. ,i.o_^A--c'.n-orders Will be automalicaily considered as cancelled. -
•!>;- Academic qiialificaiion ij ninsi lo be verified.

C.S Maim Khc) iVIalik Islam Bacha
C.S Yaru Khel llaji Mad;fr
(.‘..S Mula Klici Toora TanLji'AyLih

:■

7.3 .1,

74
75 Do70

C.S,Sliakar Khiil Khalain Janr 77•y Do7S .C.S Lii^'liazado klici I'arooq

C ..S ,'Mxliil Khel MinL;ar M.,‘\nuii 
. - ' Do

C.S Sana Khei Yaquh

79
SO.

•s.l
• 1 i 82

S.l DoS4
C.S-Ahdiil Khel Saecd Ullah;■ .

S5
DpSO

C.S MiUina Malik
C.S kaiikur Kil'li M.Farid Ullah : , .
C.S Day killi Syed Qahar
•C.S Masli Korc.Masahib Kh'an •-,
C.S ZoorXilli.
C.S Lakhka Kiili Faiz Ali

S7
:SS.

I S9(
91)

‘i,.r 91■ f
•I: ■ i-

.
1-

3;.
4;-: i

■ I'
i ■•-h • .. 

'a CfC-: •

(HAJIGULRAWM/^N)' 
Agency Education Officer 

. , ..Mohmnnd Agency al Ghrlllanai. •• R., , Endsi No. 499.3. 5050 _lDaicd. or>/oj/2no.i. . 
Ccpyoflhcabovcisfonvardcdloihc:-

Dirccior of Education,FATA.NWFP.Peshawar. ' •
i ohtical Agent Molimand Agency at Ghallaniii .w/r'his office memo No as

4 Surgeon Mohmand Agency at Ghallaiiai;
A-ssttiPoliticai AgcntCUppcrMohmand)al Ghallanai.^

.Agency Accounts Ornccr.Molimand'Agcncy al GlKlIlanai.
. 6, ■ ;A.;,;U/Pay Clerk ill local ofliee.
7-97 C.mdidaies concerned,

cited. ,1-
d..
5.,

■1
y .

;

• . Mt^hnumd Agency a/ciiatlanai.r;

;
lOkiiii-Kli.Mi (O.i-i c;)
Mt'llllUllil A^tdii.')' ;u iidi

i

i--!.

'
:• ,

I-

I.

;
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w 00-10 I'rom Dlrectbrale of Educaiion (FATAl v.de
sZois ore ....................

I

r/•
S.No Personal No Name

__ 35^167 HASMATARA
354168 [ PALWASHABIDt

PqsI 'i- •
P.T C.TEACHEW

•Remarks :
1
2 p.'t.c.teacher; II
3 354992 r ZUHRA OiOi

35S166 I SAMINAGUL
PT.CTEACHEH

4 P.TC.TEAtHERIif s 355162 ShAZIA BEGUM P.T.C.TEACHgni 6 355198-'seema gul

355202 [ NIGATPARVEEN
:f- « ;P.T.C.TEACHER
‘ I-' 7 iP.T.C.TEACHERI

8 35S220 SANQ08AR KHAN
3SS330 I UAOATALI
356586 I sHenair shanaz

P'T.C.TEACHER'
9 P.T.C.TEACHER

pt.c.teac’her
• I 10 V

11 356679 I SAIDA BEGUM
359864 I SADAQATBEGUM 
359668 i BUSHRABEGUM

! P.T.C.TEACHER
12 P.tC.TEACHER
13 P.T.C.TEACHER
14 360122 I SHAMIMARA P.T.C.TEACHER
15 360124 I SAUHATAJ P.T.C.TEACHER•I
16 360246 I SHAHZIABEGUM•! P.T.C.TEAWER^1
17 361958 I RASHIDA aiBI P.T.C.TEACHERr

36200Q SHWiM BEGUM ■
^2003 rSHAGUFTA BEGUM

P.T.C.TEACHER - ■ 1•:i
19 P.T.C.TEACHER f

20 362017-I'^iLAZtA ^ P.T^C.TEACHER
21 367533 I.BUSHRABECUMI AP.T.C.TEACHER.1 22 373973 ! .NEi^TE bano P.T-C.TEACrtER

- 23 373996-I.WASKATBIBI
393168 1 MUSUMA BEGUM

P.T.C.TEACHER
24 P.T.C.TEACHER 'I.

25 394612 [ SHAHlDABlBl' ^ ;f. .1 PT.C.T^CHEft ' • ■

26' '40135S I AJSHAHBIBI = .'■ • P.T.C.TEACHER(■'

27 402521"! kAURiNA :• -- P.T.C.TEACHER' ' ■r
28 402641. NAsii^

••• ;; 402652 rzEN^:-- -"___________
" 1 4357564SHAHlDAmfli-.^- - >

P.TfC.T^CHER I
29 r

P.TlfcTEACftER'.• S' ■1 ■
30., .p.t:c.teac^er1'

:-:-444190: | 'sAiiw^:;: - u V;i; ^TTF" P.TCT^CI^ERj'
1i r!:i ii354955i:&® WAN p;t.c't^cher'

y:J^p35S20B^ N/^iWBEGUMV-. :

^-S7- ^^#36202^;^
• ^-381 &^pa773S0i

;v pmMsifmn

...........•'

P^;Ci^EACftER V ■i.-:}

•■"'■.34;
^PT:CiTHACftER- v 'K'. ;l•»■-'

•P.TC.TEACHER^'
JPXC^EAaiiER'^

•.1
:■■■ ’ I

I'

igmTEAifeRv
^:p:T'C>reACHeft
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_____
_____ 36*0.13 .

.'354034 KAOAiAijmwt ’’ 
364030 ' ’

■ OS'iBDr A3WMmu/r

P t y J'-. '*

■f-'r- ...
V. I c ?t/uan 
rtetCACur.n

• .
P.TC_u^<<n_ 
M c reAcw H • ■-■u'asiosa I65A oau mow ’ ' r*354039 PTC.tliW«:» 'A't■'■•1

pie itocitf-H' 
PIC lE/^CmiH
PTCTEACIgH

354040 AaotwHKtuw • >' 7354941 WitfJHOIJt.' ’ *
jAmiSIIAH *• ’

;
•;3S4942

■ Vi--P 1 C TCACigfl '3S494S SHAHJEHA'I
> i * ' ^ *1 *PTC.TKACMI-H •"- 354040SO mPAWUlLAK • "» >•

t-If;- •' -;r: 354049 PTC.TEAChEB '• 61 -.•'1* :i • .<auWAflKHAM
- -• Vi'- •- Vi-- PTC.1EACHEI1>•62 ^ 354B50 Afiin KKW • r

P.T C.1EACHEB ‘ ,%■■■■ «;■3S495163 0H1)IAI4 SAID • ;rP.TC.TEACriEflV 354952--64 IMZULLAW •
P-T-C-TEACHEH

- hmi
. -.A'.;- - - ' • -

^ A Al:

65 •r - '354953 SHAKW2AR r,r ■- ■‘.vtvv35495566 IV-*'. P.7C.TEAChEflSAOUliAH ^
Ib-'. ..rj ' j-... •• •354959 >■4.' PXCTEACKEB67 FAYA2 KHAri I

r-. ■-!%■•»^'v 054962 p.tc.teacher-- eg OAVVOOO SHAH•• •” •' :A-:r ■ 35496669 P.TC lEACHSB ■-A3IFKHAIJ •
' PTCTEACH^70 • i-l--'. 354959 ilHATBAOSHAH *' •-" '

1-. P.TC.T^CHER k-^-“ 354970 . v-^v -.“71 BAQSHAHHUSSAiH *• ■ '

'T' I. A ‘ rP;

SAtAAWOAft iCHAH • •*■- ■ ".72 »--v 3S4971 PTC TSACHEft ' II.•i - - •AUHASSAH ^ •• 73 » - 354372- P.T.C.TEACKER 4
>vr: ?:- ri-• 74 t -1354975 P.7.C.1EAC>.^ft

P,T,C.T^}{ER~
5KADAU I

-f-'- -•t' .-WJSSAIHSHAM75 ^354976 »
'•» i*: 76 ^" 354978 P.r.C.TEACHER, ■MOHAtAVM? NADAR (*' 77 ^354979 v.'3v - ■‘T^r P.T.C.TEACHER *IHOILAB iCHA/l

. 76 ^3549801 MURADAU^^-^":*^ ' P.T.C.TEACHER : i3;
»3S4B81 SHAMD MASEEM ■■4'i-- a.-» 'A- 79 R.T.C.TEACKER ^

v 354985 QJL2AR PT.C.T^CHER '•ri'eo‘J t
• 1 [>81 .^ V-354967*4 SAYARKHAH P.T.C.TEACHER 'i t3

■"82 ' TT^f 354989 MOHAMMAD SHAflO ':-> P.T.CTEACHER^h ; .- i
f-.f ‘ fP.T.C.TEACHER> .-.354 690 KADUBEOUM-'frM

• /■' •* 'i'-vM r- 355180

i. 1^84 355127 «•VfV-V.-'-;P.T.C.IEACHER'^ •t; t
SiV 355133-.-85 R0SHAJJBIS<>"^4 P.T.C TEACHER^. 1 ^•• i•as •355137- P.T.CTEACHER * k.f.V-c-'MUHTAHADIBl V .a. .. . i-.v.a s

i.
'

i'-67 ’^-.4 355149 'raou '«•*^.'.11:5--i•*. P.T.C.1EACHERt hr:-V^t.r..'rT
V 88 355175

355176'
SMACUFTA NAWA^ a V-"* P.tC.T^CHER »
SHA^OAMAft P.T.C.TEACKERT

355178 WAgEOA OIBI P.T.C.7EACHER * >\‘?t 1- ■ I

FATIMABiai P.T.C.TEACHER- TT^-TSUS*^' •.- :4 .BbSHRABIB p.t.c.t^Her ?■‘■f*-

•■• 83 -Mi 355185 HOZIGUL <*■■ •P.T.C.TEACHER '• 4
-^94 •5-^-355187.-

3SS19Q
•RAOIHAT BEGUM P.T.C.TCACHER 1 Aj? ~i-r>^yy>-,-r. •••<95 ,<•WCATSEEMA f' :•:
RUKHSANA

:* V ' r •P.T.C TEACHER i 1-f* 96 355191 •?RJ.C TEACHER.^/ .X:. ‘>X9r 55193 SHAMIM GULTI:-. -■: P.T.C.TEACHER i'i •:i I
4r98 355195’ UZlIFATBECUM^-'iw-- f I

P.T.C.TEACHER f.
?‘:99 '^^^r.3S5196 ftt/KHSHANOA ZULFl P.T.C.TEACHER ■: t'4100 ^'<r*i3S51D9' FOZlANCfflWA^^i.-i^^-?^

!gr'^l3S52QS jTOAKATa|GyU®fci^2f^
355207^1 SAMiNAAHWAft^1*-^V-^ 

^-*-^355260,' I
Cvir^f ■■

r

Sfl| i'
:i

Hi}'I

'PT.C.T^ckR
P.TX.TEACHER^101..V

#
pt:c.t^her.’4

ixafelCHER^
^.C.TgACHER?

-•; •.. I I ^-T-C-TEACHEB i?
^^CTEASriESi

MUS^O AU iicT^CrfER'^ai09 I !^-C.TEACHM

TAJ|,iOHA>.<^0
"KHAftb MAN
•iiMfYAt t JAH

5
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^KlAf VAiiMlS.

attAiiriAUjSAN 
I'MOPOA OEGUM ___

1^3
'-'1,____
^’1^______ 360i<3L

360^34 I K*i>JAt*AlieM
? M7_____ OAITAW KHAN

______ 3rt»^‘

36lj3l?3 J pAflAH HA^ 
3^0036 MLIATTAHKHAM

P rC lkACtCRWAIMS tWAW
prCTtACH^

. 140 PTC TEACHfcH
I3ai797

301800
Ml P T.C. TEACHERUlPATBEQUU
142 PTC-TEACtgnMOHAMMAD [QWEBS

tPTC.TEACHEff38SS7S SHA21A B>M143
386036 T0866N BAWO144 P.T C-TEACH6R
367811iiS. PTC TEACMgRZAMinSMAH !1-iO 389126 P.T CTKACHERHIAZ MOHAMMAD

147 391034 PTC TEACMEKTAHIRA
^148

li?.....
398499 M-gLAMOIfli PTCTfcAClieR
402630 piisNAoaeouM P.TCTEAQH6R

PT.CmCHEPI ’̂

P-TCTEACHER
P,T C.TEACHSft

1!>0 3S4184 Oil NAfiHEffl
AZMATCUL11*1 3547S6

1« 3iM759 JAZALI
163 384803 AQpui MALM P.ro.TeACItER
154 354845 aAKHTTAfl QOLf PTCTeACHER-

PTcypycHPR
PTCItACHCfr

I
.155 364848 BAIECM GAflOAfl
156 354917 ■.YA3 KHA*<I

384919.< 167 PTC-TLACH^'RMOHAMMAD ISHAQ
168 PTC.TEACHgff

PT.(^TtAC>1^
354628 8ULTAM MQHAMMAOa 159 354930 KHAWAOAWKHAN Jf ■i m 364638- 1AM. SHAH PTCieACHgpg

PTC.TgAOietf

PT.C-TEACt

‘ ( 354944 ^lAMMAPmSW) • :•
•i. 1

:iJ64945. MURAD AUI t
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M^ BEFORE PESHAWAR HIGH COURT PESHIWAB
---------------------------------------------- ------------------------------------------- ■■;—”■ ■■ - ■• :. ' ' ••... ..

■

/ v»r *

W.P.No • - •
V \1012. ,;•

■■.\

'*' /•
««4;.

•, Mohmand
; '■ • '■^■

!,' ‘ '-■■ ■
1. Nazir Gul S/0 Nawab Khan R/p: village Lakai7 upper

/
%•Agency..

2. .Tahir Ali S/0 Gula Khan R/0 Tangi District charsadda.
Mir Zada Khan R/0 Ghazi Kor P.O' Gha4^i__Teh^^ti'm3.. Muhammad Israr S/0 

Zai Mphmand agency.
4, Muhammad Khan S/O'Muhammad Wall R/O Yousaf Khel Tehsel Uppar Mohroand

Mohrnand Agency.'■

5. Muhammad IHgzoor.Badshah S/p Hazrat Badshah R/0 Gari Sher dad-.:Warsak

Road Peshawar.
Khusro.R/O Shaghaly Bala Tehsel & District Peshawar.6. Sehat Badshah S/O'Ameer

Jamal Shah ,S/0 Habib Khan R/O Ghazi'Beg Uppar Muhmand MohrnancI Agency.
Muhammad Afzal R/0 Ghalanai-'Halim ;-Zai'v Mohrnand3, Syed, Ahmad Shah S/0

.'i

Agency. ■ ^ .
9. Mazullah S/0 Najeem Khan R/0 Ghalanai Muhmand Agency.

S/0 Badam Khan R/0 zarif Kor Yaka Ghund Mohmar-id Agency,
Halim Zai Tehsel Uppar

10.1-ayyaz- Khan 
1 KHussa+n^Sbah S/O Sayed Mastan Shal\R/p Mian gan

Mohrnand Mohrnand agency, ■

12. Hazrat Wali S/O Sher Wall Shahgai Khyber Agency.
13. Gulab Khan S/O Sher Wali Khan R/0 Yakka Toot Peshawar.City. d'

Asghar Khan S/O Feroz Khan ^O Akram Abad Sarki Gate Peshavyar City.

I^.Samandar Khan S/O Khatam Jan R/O Beropn Yakka Toot Peshavyar...
16.,ZinatKhan S/O Zar Bat Khan R/O Shar Khel Koki Khel-.Sarka| Jamrud Khyber ,

Agency
'ly.-Muhammad Ilyas S/O Noor Muhammad-Koki Khel 'jnmrud.KhybenAgency..

S/O Lai Zarin 'R/O Koki Khel Karon Khel Jamrud Khyber Agency.

Tikka Khan S/O Gui Baz R/O Koki Khel Ghondi Khyber Agency.
S/O Ali Rehman Mosa Khel uppar Mohrnand,•Mohrnanci:Agency.

Taj Muhammad S/O Haji lal Marjan R/0.yaka Toot Zargar Abad f 

aa Nasrullah S/O Zerat Gul R/O Mbhllah Khan Mast Colony Peshaw.^r.
23. Bakhtiar Gul S/O Muhammadi Gut R/O Zargar Abad Peshawar Cify. ^

■ 24.Sanobar Khan S/O Sarkari Khan P.PHoti.DistrictMaicGn: : "I '’nr.
25. Waii Khan S/O Jan Abad R/O, Mohailah Shenmanl-;hel-Shinwa;T|andi Kclal Khv'. or 

Agency. -
26. Mukamil Shah S/O Hazrat Muhammad 

. / ;f.., v;;,Agency,

14.

18'. Abdul Jalit
;•

lii.19.
20. Murad Ali

21.

c--

1

..R/O Yaka. GhuiXl Gihainn.^i.-M;,;;in.n.d, '
:• ■■

Hikrnat uliah S/O Abduri^r.him R/O Lak.jry Liup.ir M.'-lw.aed, Mphn'ion27.

r !
■ ■:i ■ ik'-'. i

%
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■:8. Dilawar Khan S/0 Hakim Khan R/0 Ghalani Uppar Mchmand Mohmand Agency 

-9. Fazal Amin S/0 Fida Muhammad (R/0 Koki Khei Jamrud Khyber Agency
30. Attah Ullah S/0 Rozi Khan R/0 Mola Ghori Khyber Agency.
31. Akhtar Munir S/0 Janas Khan R/0 Kpki Khel Jamrod Khyber Agency. '

32. Khyal Zada S/O Aslam Khan R/0 Yar Gul Khel Bara Khyber Agency. ^ /
, 33.Mst.Samina Anwar D/0

!

Anwar- Khan H.No.lSO . Street , No.3' Muhallah '
majocdAbad District Mard

Mst.Hashmat Ara W/O' Qabel Shah' R/O Sawal Dher District M 
35, Mst. .

•Agency . .

an.
34.

ardan.
Shah Niar Shehnaz W/O Shkir .Ullah R/0;Shah thi Kor Halim Zai Muhammad

36. Niaz Muhammad S/O Noor Muhammad R/O Haji. Takht Bai'District Mardan.
37, Muatter S/O Sher Rahman R/O Post office Mian Mandi Tehsil Haieem Zai District

Mohmand Agency

3a,Nav!d Ullah S/O Muhammad Ullah Khan R/O 
rChyber Agency.

Sher Khan .Malak Abad P.O Jarnrod

; /t sy> t / , ■ A
(PETITIONERS) •

•„

!•

{[■? '}!)<J7 /u'/Ar'4'-r',

A7

I
t

(0 \

//./VYc - •

1:5 The Additional Chief Secretary FATA Secretariat Peshawar /- 
t 2:,I Director Education FATA Peshawar 

I y-/Agency Education Officer Mohmand Agency'
_ • .Educati(^n Officer Khyber Agency
A 'Political Agent Mohmand Agency 

J^olitical Agency Khyber Agency

;
\ E

/ -p

!
(RESPONDENTS)/

Writ Petition Under Article 

Constitution of Islamic .Republic of 

_1973 As Amended Upto Date

199 of
I

i
*.

Pakistan \
ATT

PesS-^ vrtff^ic.h Court i.
. ;

Respectfully Sheweth :

Brief facts of the case giving rise to the instant writ petition are as under:

; : 0 JiVVThat Pstitione^i-eloy^cilizenspf Pakistan and belong to tribal

appointed as the Project Posts (Community, base 

School BPS-07) In FATA (Mohmand and Khyber.Agencyj.
- • N sJ U

f.

area,- ;
Rciii2trarhat Petitioners had been
^ zm.
f

\' ■ V-

:■

.i ■'
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" P a g e 1 1.

Judgment.
BEFORE PESHAWAR HIGH COURT.

PESHAWAR. ;

Judicial Department. ;

Writ Petition 2498-P of 2012.

Nazir Giil & another .Petitioners.

. ;• ; Vs-

Additional Chief Secretary FATA and others Respondents. :

..;15‘"June, 2016Date ofhearing,

Petitioner(s) by M.s Ijaz Anwar &. Muhammad Asif, advocates. 

Respondent(s) by Mr. Lateef Khan standing counsel &

n ,p

'•

, WAQAR AHMAD SETH. .T;- •This single - .

judgment shall also disposed of connected writ petition bearing

No. 2515-P of 2013,. as common question of law and facls'are ; ■ j J

involved therein. :

Nazir Gul & piherfi, hereinafter called the petitioners,-; 1

have knocked tlie door of this Court, under. Article 199 of the , 

Constitution of Islamic Republic of Pakistan, 1973, for issuance

i

\

of an. appropriate writ directing tire respondents to re-instant

and regulai'ize their seiwices -alongwith outstanding salaries.

X I

The genesis oi'tlic cn.se is that, petitioners were appointed•2.
/

A ■
, a.s Primary School -I'cnchcr (PS'1> nS-07 on contract ba.si.s'..ror'

r

!

I

I
■;



Page' 12
;

n O n
project period in • the • Community, base Schools' after-:-tlie '

r\

1
recommendation of Selection Committee and nomination of .-.

concerned political agent at Mohmand & Khyber Agencies in

the years 2003, 2004,'^OOd & 2007 respectively. Tliat initially

petitioners were .appointed on project post, and after initial 

appointment on contract basis their contract were renewed, till

the promulgation of (N-W.F.P) now Khyber Pakhtunkhwa,

Civil Servants (Amendment) Act, 2005 (NWFP Act No. IX of

2005) and (N-W.F.P) now IChyber Pakhtunkliwa, Employees
: i

(Regularization of Services) Act, 2009 (NWFP Act No; XVI of ; : ;

■ 2009) whereby all contractual & adhoc employees have been .*

regularized by operation.'.of law,' but despite it, respondents vide •;

impugned notification dated 13.1212010, terminated their

services with cITccl Iroin 34.12.2010.-Hence, having no other ,

adequate cl'ficacious remedy petitioners have approached this
• :*

Court through the instant'.writ petition. t

\Comments wcre-:ca]lcd from respondents which they.

lurnished accordingly, denied the a.sscrtion of petitioners and \

stated that they were appointed as PTC project teachers in.

community based project schools in FATA, and all community
;

school teachers were teraiinated on 31.12.2010 by.--the

'

i

j,

; ■

i

,-;t ..
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Competent Autliority through, letter • No. ' 8878-87 dated ••

13.12.2010. Further stated that at all.FATA level in each

i

agency, a scrutiny committee was constituted hy the competent

authority to carry out meaningful scrutiny, verification. of;

community schools all over the FATA. The scrutiny committee

has identified functional and non functional i.c ghost schools in :

FATA. The teachers of non • functional 7 ghost schools were

ordered as closed and services of teachers of those schools were

stand dispensed, with. All petitioners in Khyber and.Mohmand . '

agencies were project employees and their services, stand
T.- ■; ;

dispensed with on 31:12.2010, after expiry of project period-

• and closure of community schools. It is peitinent to mention •
I

here that only those conununity schools were ordered to be re-. •

opened which were functional and in the area where schftoHns

were required and possible after scrutiny verification of scrutiny .

•committee. A notification has been issued by FATA Secretariat
f

wherein Ute Governor Khyber Paldttunkliwa .being competent

authority has approved the re-appointment of community ;
!

school teachers, who qualify to be, passed, against 'regular-
/■

available posts of PST.
i •

Co.

;•; -cTIo

9 ■

■ f’.
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4. We have heard learned counsel , for the petitioner and
• •

learned AAG appearing on behalf of respondents and perused

'\
the available record.

:
5. Record is suggestive that petitioners were appointed in

the prescribed manner/.a.fter observing'all codal formalities, . ' 5

such as test . and interview, recommendations , of .'vtlie , *

Departmental Selection Committee and appointment order by
r\ ri n

the competent authority. . Admittedly the appointment orders
r.

placed , on record reflects that petitioners were’appointed .on •

contract basis for the project period in the schools. These
i

appointment letters are for the yeai-s ranging from 20,01 to 2009.. 

. It is also an admitted-fact that since there initial appointrnent

i ».!

their contracts were renewed from time to time and till the

promulgation of ICliyber Pakhrunkhwa Civil Servants

(Amendment) Act, 2005 (Act No. IX of 2005) and similar : T
j

legislation made by ' Kliyber Palditunkhwa, employees • •
!

(Regularization of Services) Act 2009 (KPK Act No. XVI of .

2009) vide which the services of all adhoc and contractual 

employees .were regularized by the- Provincial Legisladire,'the'

pclitioners were in service. The. petitioners services were

Icnnimilcd allegedly due to closure of all eonimunily schools in

in

:

<
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. FATA with effect from 31.12.2010 and the reasons giveTi in the 

said closure order is. ghost schools in FATA and the scrutiny

I

;
!

I
1

committee, so constituted' has identified functional • and non ;

:
functional community schools.

i

6. One thing is admitted. and clear from record that before , !

termination no notice was,given to the petitioners and' all other
r

employees whose, services were terminated. Nothing is on

record to show that the scrutiny committee check which record '

and from where they declared functional .and non functional

• schools and as to whcthcrriny sUrdciU, may be just one student.

was studying in that school arc not; at that time. ('Jnc thing'is .'

more clear titan crystal that once a school has been established . • • ?„■

■ that can never be a project'nor it can be closed down, .if even, a 

• single Student is studying over there; • _ ' .
■;

1'7. There is nothing on record showing that after lhe;SO
.>r *

called revival of 67 community schools wherein 68 male and 66

female community teachers were adjusted vide order No. 6048-

• 619 dated .Ghallani 9‘’ December, 2011, whether all the

.!terminated employees were, given notices for interview before

, the said scrutiny committee or not. In the case of Flagat
f^ >■' '1

;

V

\
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i Hussain and others Vs Fcderalion of Pakistan, renorted in

PLPi 2012 SC-224, (a) fc) <& I'd*) it has been hpM nc nnHpr-- ;

n) —Art. 25-A—Right to education—Education ■ 
plays an important role in the successful life 
of an individual—Generally, education is •
considered to he the foundation of society . 
^viiich brings economic wealth, social 
prosperity, political stability and maintaining ..
Iicalth population—Further progress of 
society is stopped in case of deficit of 
educated people—-Educated people enjoy : 
respect among llieir colleagues and- 
effectively contribute to the development of

can

their countiy and society by inventing new 
devices and discoveries—Islam is a scienti^c , = 
religion emphasizing on the need of scientific 
inquiry—Need,

]

purpose, and kinds of 
education and as under the mandate of

Quran and Ahadith, elucidated.

b) -Arts. 270AA(8), (9), 25-A, 7, 37(a) & h 
184(3)—Constitutional petition—Right to : 
education—Duty of State—Definition—By v 
virtue of Art. , 270AA(8)(9)

Constitution as substituted by Constitutional 
(Eighteenth Amendment) Act, 2010 the 
current Legislative list was omitted in 
pursuance whereof projects being run by the 
federal Government in the Provinces, 
including Basic Education Community 
Schools were decided to be wound up while 
assailing the proposal of, such winding up 
prayer of the petitioners (fathers of students ; 
and employees of the projects) was that-the 
proposed action on.the part of authorities of 
closing, down. “Establishment and Operation ^
of Basie Education community Schools be

..p

of the

art
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declared to jj.? without lawful authority , and 
of no legal effect and be also declared to be in 

. violation of Art.:25-A of the Constitution and 
the proposed act of winding up of the . 
National Commission, of Human Resources 
may be held to be entirely unconstitutional 
and of no legal effect so ns to allow basic 
human rights to be citizens of Paldstan, 
under Art. 7 of the Constitutional and that - 
the State' including .the Federal and - the -. 
provincial Government therefore, under Ar. 
25-A of the Constitution and parliament in '■ 
view of the definition of the State had not ., 
absolved , the Federal Government from * 
conferring the Fundamental rights upon the 

• children —State in terms of Art. 37(a) of the - 
Constitiition,:shall form such policies on the : 
liasis of >vhich sIjiIc shall promote, with 
special cure, the educational and economic 
interest Ilf backward classes or areas-—Held, 
under Art. 2i' read with Art. 2S-A of the .•

•i- ■

Constitution .'the Fundamental Rights were 
.rcqui9red to be enforced by the State— 
Especially in view of Art. 2S-A of the ., 
Constitution,'it had been made mandatory 
upon the State to provide the education, to 
the children of the age,of 5 to 16 years.

i.
r

!• 1

i.

i '

f
7

!

• c) -Prcaniblc-r—National. Commission for .

Huin.'iii Development Ordinance (XXIX of 
2002), preamble—Constitution of Paidstan 
Arts. 270AA, 2S-A, 29, 7 & 184(3)— .•

Constitutional petitions—rRights to

education—Principles of. policy—Winding 
up of Basic Education Communitj' Schools , 
established . under National Education ;
Foundation • Ordinance, 2001 and the 
Commission under Human Development 
Ordinance, 2002 and .the Commission—

!.
;

o

;• ;

i,
I
!

. »
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-r -Viilidity—National Education Foundation

Ordinance, .2002 and national Commission . 
ibr ITuinaii Dcvvlopincnt Ordinance, 2002, - 
having been promulgated much prior to the 
introduction of Constitution (Eighteenth. 
Amendment) Act, 2010, vt'hcrcby Art. 27pAA 
was substituted in the Constitution - in 
pursuance .whereof the Concurrent 
legislative list containing entries relating to 
education were abolished were protected-— 
Education was. Fundamentals Rights of an 
individual, therefore, the Directive Principles 
of States policy being subsidiary to the 
Fundamental Rights guaranteed under the 
Constitution were required to be protected 
under the law, which were holding the field—

-In presence of said two laws, and for the = 
reasons that the Basic Education Community**'..'' ~ 

; Schools were; functioning under the control : . ; 
of Government agencies .and by the NGOs • ’ 
despite, repealing, of Concurrent legislative . - 
list, the Government of Pakistan and ;

i

;

;

!.

I

Technical Training Division, which had been - 
authorized to deal with all the matters reliant

:v. ■ •
• to NCHD. and NEF—Provision which had

brought protection to. both the Ordinance, 
could only be repealed by the rcpcalmg 
statute and merely by issuing any letter or 
the order as in the present case to close down. 
the project of establishment and operation of 
basic education community schools was 
contrary to laws.

d) —Preamble—National Commission for

Human Development Ordinance (XXIX of 
2002), Preamble—Constitution of Paldstan, 
Arts. 270Av?l, 25-A, 29, 7, 70 read with 
Federal Legislative list part-1, entrj' 16 & 
184(3)—Constitutional ' petitions—Right to

.1

;

; !



1 '1

Page .I 9

!•education—PriQciples of Policy—Winding 
up of Basic Education Community Schools- 
established : under National Education 
foundation Ordinance, 2002 and the
Commission under Human Development 
Ordinance, 2002—Question 
consideration was whether or not after

for ,

abolisliing the concurrent icgislative List, the 
Federation

[

was empowered to make 
legislation relating to the mattes directly, ^ 
indirectly or; ancillary to the subject to 
educational particularly by introducing ; 
informal education, as presently was being 
iinpaj-ted through

;

Basic Education
Comiminily. Schools in the . country , 
established' .under . National Education
Foundation Ordinance, 2002 and National '
Commission • for Human Development ; , 
Ordinance, 2002—Under Article 70 read
with Entry ,16 of part-l of the Federal 
Legislative;List of the Constitution and the 
Constitutional Amendments, both the ; 
Ordinances were fully protected and shall 
remain operative ' unless repealed in ■ 
accordance with the Constitution and so long . ! 

■ both the Ordinances were holding the field 
the Basic Education Community Schools . 
providing informal education to the 
backward classes or the areas shall continue 
to function—Proposed action on the part of

!

.-'I - , n p

autlioritics of closing down establishment 
and Operation of Basic Education

i * : , •
Community Schools was without lawful, /

authority and of no legal effect and was in 
violation of Article 25rA of the Constitution- 
-Proposed act- of. winding .up of the 
Commission was unconstitutional and of n 
legal eficct and the Commission was allowed

• '"11

I

!

N.
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to continue to perform the positive duty of 
providing basic jiuman rights to the citizens ■ 

of Paldstan—-order accordingly.
■ ' ' . ' '/>• ■

This Court in. its judgment delivered,in writ petition'No.8. ■ »

3157 of 2009 decided on 15.9.2011, has held that regularization ^

r-?', " -
Act No. IX of 2005 and Act No XVI. of 2009 are a^licable.to : ■

i

tlie FATA employees. The said judgment was upheld by, the

apex Couit as well and in view of the said judgment df tlie

petitioners are regular employees of the community schools.

which under no law can be closed down and be termed as -a • .

project, if a single student was studying there.-Tltere is nothing

on record showing that the scrutiny committee who declared

lunciii)nal anti non luncilonal community schools had taken •:

into account that by that time students were there or not.

19. The Governor, .. IGiyber Palditunldiwa, issued a

notification No. SO (E)/SSD/CSTR/99-108 datedH.5.2012,

which reads as under:-

Tiie Governor Khybcr Pakhtunlthwa, in his 
capacity a.s the Competent Authority ha.s been pleased to 
approve the re-appoiiitiucnt of Coniinunity| School 
Teachers who quality to be posted against the'regular ' 
posts of PST (BS-7) in phased manner at the respective 
Agencies & FRs, puj-ely on merit basis in accordance with 
the e.\isting recruitment criteria but in relaxation of upper 
age limit with immediate effect as specified below;

;

I

■1.

:
• ; '!

;

!

'
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i. The available regular vacant PST (BS-7). 
posts in the Primary / Middle Schools in 
FATA will be filled up from amongst-the'- - 
community school teachers and ho fresh;. 
candidate considered for recruitment till all
the eligible community Schools Teachers are 
absorbed against regular posts in their 
respective Agencies / FRs.

ii. The non local eligible Community School- 
Teachers shall be considered for re­
appointment against thc.rcgular vacant posts 
of PST. (BS-7) after adjustment of local ';

. qualified teachers.
iii. The services of the un-qualifled teachers 

shall be dispensed with.
iv. The Community Schools whose teachers are - 

appointed and. shifted to other schools, 
against regular posts, would be closed down.
The respective Community Sclmols students ; 
would be shifted to nearby regular schools 
and no further recruitment of Community 
School tcaclicr will he made.

V.

;

R.ecord, suggests that ..even this notification, was not' -10.

•!
implemented. There are plctliora of. judgments of the apex

Court confirming that no employee could be tenninated without' . 

issuing proper show cause^'and regular inquiry. Reliance

placed on 1997 SCMR-1552 (bl which reads as under:- r\ n

—Termination of service—Misconduct— 
Civil Servant’s services were on temporary 
basis liable to be terminated on 30 days’ 
notice or pay in lieu thereof on cither side—^

. Service of civil servant were to be governed 
by statute and Rules/Instruction/Rcgulations 
framed thereunder—If a person is employed . 
on contract basis and terms of employment 
provide the manner of termination of his . 
services the sanie can be terminated in terms 
thereof—Where.-however, a pcrs<;n is to bC’

I ■'

:
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condemned for misconduct, in that event, 
even if he, is a temporary’ employee or a 
person employed on contract basis or 
probationer, he is ' entitled to a fair 
opportunity to clear his position which 
means that there should be a regular enquiry 
in terms of Efficiency and discipline Rules 
before condemning him for the alleged n 
misconduct. , '

1

:

r\ r' c\

;

Likewise in the case of Director General Pakistan

Rangers Sindh and another Vs Abdul Rashid, reported in 2000. • •

SCMR-643 it has been held.that> 1

—S.4—Constitution of Pakistan (1973), Art.
212(3)—Termination of service—Service of ; 
civil sej-vant was terminated without issuing 
iiim any show cause notice and assigning any 
reasons for siych termination—Civil servant 
whose services were being governed by 
Service Rules had' completed probation 
period of four years—Service Tribunal in the 
circumstances, had rightly found that 
termination of service of civil ser\'ant 
without Issuing, him any show cause notice 
and without holding inquiry against him, was 

. illegal and thus had rightly directed re­
instatement of civil servant .treating 
iniervcniiig period from dale of Icrmiiiation 
lo his rc-inslatcnient as extraordinary leave

■: 1- IUN2016

i
I

I

!

I

without pay.

. 11. In die instcint case, as per the closure order, it reflects that .
/

■:

there are allegations :agaiiist the petitioners that they did not

V

‘‘

I

*•.

t.
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perfonn their, duties as the community schools were ghost

schools and as such .when there is an allegation, the law

, demands show cause notice which is lacking in the instant case.

admittedly. On the ntlt^i: hand when 67 community: schools ■

were made functional whetlier any notices were issued to the

locals, previous employees as per notification dated 11.5.2012

of tlie worthy Governor KPK.. Since, all the petitioners are the

locals therefore, they have been discriminated.

12. Tn view of above, this writ petition is allowed and.

respondents are directed , to adjust the petitioners in the '

community schools by revival, of the non functional schools by

maldng the circumstances, so that the Education flourishes in

the tribal area. The exercise be done w.ithin one month after.

receipt of the judgment. Since petitioners have not worked

** ..-A*'

against the posts,. therefore, tliey are not. entitled to the wages

u.
• for intervening period and tlieir said period be treated a.-', leave , •

^2. without pay.

1 :

JUDGE

Announced.
15^\Tune. 2016

P Tariq Jan✓
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OFMCE OF THE AGENCY EDUCATION OFFICER 

MOHMAND AGENCY AT GHALLANAI 
P n6.092‘52901I1U fax 0924290180 .

/■

{ ■' '
JT

I u-A'i'/y,. •

;
RE-APPOINTMENT OF MALE EX COIMIVIUNITY SCHOOL TEACHERS •

Consequeni upon recommendaiion of Scrutiny commiUee conslituleo in -compliance oi 
Direcloraie of Education FATA leilei 
implementation of Peshawar high Court order daled 15-6-2016 in COC No 330-P/2016 in w/p 

, No 2498/201.2 subjecl to.fjnal decision in CPl.A No 450-p/20l6 filed.by department in-.'supreme • 
coust of PakisTon. The following Ex-commuiiily schools leacher of non'functional community 
schools are hereby re-appoinled ,wiih immndiaie effect in schools mentioned against their 
names on project basis subject to the terms ano conditions meniioned therein.

No ' 6854-15 .dated 27,'3;2107 for conditional
1

i [

;■

5
. Place of posting where re-
appointed__________ ■

' CS Mamazai Mir Alam

Father's NameS.No Name

-i ; Nawab khan1 Nazir GulI

-do-(Bula khanTahir An2

t: CS Ghafor BedmanaiAmir 2..id kiian3 Muhammad Isiar •

•dOr■ Mohammad Wc-iliI Muhammad Khan4 \
i

CS Sana khel Shandarra! Muhammad Hizoor 
: Badshan

5 l-tazrai Bad shah
. r

-.f •I -do­ji . Amir Khisi::6 Serial Bad shall
f •

r:S Shahje BedmanaiI l.lQlb p.lKlu7 ■ Jamal snah I

-dOrMuliammad Alzal,.Syed AhmtuJ snah6;;
{

■; ' CS-Khatim Jan Jarobe DarraNajeen.v khan9 MaazUliah ;
i

-do-f3adam kh jn( 10 I Fayaz khan.1
i .— I

CS Maieona KodakhetSyed Mast,••II' shah•11 Hussain shnit

-do-Khaiam JanSamandar khan12

CS Jarobi Darra Aodullah•| • All RalimanMurad Aii13

-do-Mohammaci GulBakniiai'Gul14-'

CS Golono sheikh Bab■ Sarkari kh.an15 Sanobai khan 
16 r i Mukamii shah CS Anargai PayanHazral Mohammad .:

GS Golono sheikh Bab •Abdur Rafnm17 Hikmalullah t

[

:

il- :

r |.i

:1

i ;

;

T
;

i

■ 1
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lOtiwarkhan
Hakim khan CS Anargai Payan 

PCS Zanawa'r China 

CS Yarkhel Bedmanai

"L;
IHasiimai Ara Qabili .snail

Niaz Miihaminad Noor' (Vlohiinimnd

21 ; Muaitar • Sher Rahman 

: IhsanCjKah

•do-
22 Khaisia 2ar • CS Siraj Kor Samghaha 1

23 .
• CS Shahmir khan Abad 

shamsha
Fazal Dayan Sadari.i D;n

r

24 Davvooo Shah Sacian, Dm -do-I

25 I Asil khan Jamal ' CS, Siraj Kor Samghah;

;
TERMS &CONDITIOfslS

1. The re-appoiniment order shall heo Tu purely on project basis.for proiecf period
2. The appoinimeni order will be subject to further, verification of their’educational

anci professional testimonials from concerned boarcis/institutions
3. The,I salaries will be paid after approval of revised PCI or under the approved

scherrie by competent forum. liiltt) Rs-opening of non -functional commumiy. 
schools in Mohmand agency. ^

4. In case the decision in abovu nilud CPLA turned out to be otherwise their . 
regularization will be subject to NolJicaiion dated n-5-2012f

5. Attested copies of Charge report & testimonials shall be submitted to the quarter
concerned in prescribed period of tune in triplicate '

ni;

.1.

i.
'n.

I 1 f
]

r
i

(Khaista Rahman)
Agency E.cJqcation Officer 

Mohrpand Agency^;^
/Estab:ll/Re-appi /C:in:T(M/F) dciied Ghallanai #'^Q4/2Q17.

Director Education'FATA Secrelahal Peshawar
2. Political Agent Mohmand'Agency. . :
3. PS to secretary SSD FATA Secrelaiial. ■
4. AAEO (Dev) local office.
5. AAEO Female local office
6. Accountant local office.
7 Teachers concerned.

Note. Unattested photocopies of relevant documehts are not acceptable.

.'O
Endsl.'No.^*^ 
Copy to •

j.

1,
4^ i.

I

r

:A:.. Aged n
Mohmand Ag^cy^'^

■Artr/lg*

1

•V..-'

'.I ■f-

f

t
!

• t
;■

1 !
i
i

t

i

;
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t
AC£NCY EDUCATION OFFICER 
MOFIMAND agency at GHALL4NAI
I'H,ff.0S2-i-290Ja0/rAX.^.G9.;-j-290

I •■

I•'-y ■

C0NDtriONAl.LY SER\-iCES U£Gl;LAlU2ATiai'J,„ n --I
' OkL'E. !<

Ill uA.iiipill.ncc uiih dcL-i;;k)r. inaJc b 
-'■> 'I-': -ul.S

iHth\. iiiaNiu: .jf >\[
beaririii Ni.v ■

:h; ! I/(Jd/20.1 i. inc iuik.vs ::a. _ •
are herebv ieguiari/..'-j-

puncipiils and counursi^nej .bv :ra undcrsign-c. !>' cY-h a.-i. 
of PakiNik cpla No. .4;5u-P/:^)i;6Ndecidc.i

•. bk . i ': i-CO

Mo.c

' R - ! duiv ,h;. tho •hree
-‘.c '::.-hor bi.;; : Soprome Coo

r'
irilic condition1 CiiC ii-i >

lO Fiibn'ii! J!'i iiU iOiiV i;
C. n i;i ■ 'is

:-i;c;-; C..'.;;- Pc ■; ore.:- -av: oced .o',.., 
/'••‘.f;:.aitc.r.o' 

inV •' .T ‘

; L>cpanr;i;
■ ’ :0-Poi'i--2 ;

■‘vDpeo.' r,.j, .-.ppcj.
; " P'.Os

ii-i
* •

'i.CT,. • ,,

Miiiiv. I- .i£iicr> -Nunie ol' Coiiiinuniu
: l eueher___

CS Aiiargi Pinuii

f'osini^ ;U l<c"uhir 
Sohooit^
'•-d’S olTtiHiilKi Guno

l\.L‘iil '-Ks

K.'iai! b'-O i hikccm khan I .W ;•
!.

-!Jamal Siiali S/i.) Mabib Khan CS Shaji Bedmanai ; GPS Gari'kil'i KaniaTi'

I CS Mamazai Mii Afam ' IT^PS G:kirrJowai^

.-\ VI-'
i

Nooii'k'Ui Nauab kiiaiV
' '-v '/

• : .•■'....I,; '.Ij.ij-, N I, : '-.ii.Uiri.i (din : CS Shamil- Klmn Ahc,o 
^OhulilSi'Ci

I (-;S Matina Kuda Khei

GPS S.iG KIcm K.--. P:

.iiYiam Miah S/u Saead Maoian ! ■■ li'S /.-ii,; Khet No. J

; Miihainniad Klian S/0 Muiiatninad fcs Gh^i^BaidiYianTi"
A,'!!!

i.i
CjPS iVliitai AVP!

Gil i I kohoo ■' C./."’0J S'": ' .Vn .p-'.0 ;. .r<.

'.Nioiici Khun Ni.i Sarkari Kiiun | CS Guiunu Shcikli Baca

[ CS '.Gra Kher-Bcdniartui 

! CS Sana Khoi Sliandura

AlC : Mlii COrui-iMi

• .’'-ui/ iVluhaiVimau S,-0 Ni.or 
'-■i jininiinad

: Sciiai Bad-'^ltah S/0 Amir Husro

; t if^S Ki'iaiii Is-or : -A'Vi
-------- 1

oiPS I'aiz Ali Mirgal .\Vj-

i^.iccJ .\l\mad Siiuii S.-’O
; iviLihair.mad Afzai ___

1.. } Vhiiiammad Hiizoo!' Badshah S/0

CVS Sliaji I^cdinanni <■ .’i'‘S.Kiiadt Kas! i A\’P

---;
CS Sana Khd Slianza-AJ i iPS Raiirnaii \vali :

I!■:/ r^i Badsi'ial'i
i'bioii -i P.ii-, ' ji'e KJx'l ii-C'l-;i'iUI

• C.S Shamir Khari .Aiow 
■' Shaniiha

•:-ciS Manna Koda Kl'ic-i

. ' i'-iAirDavan S.O S.iddru Din 1 m‘'S i'n.iijiu b.C/

'•.om.itiJar Kiiai. .S.-’>) Knalijn jan;
Gi'S ls,.tL'pand

I-.- . l-xiidmar cju: S Ci iMLinammad! Gui f CS Jarobi DfaarAbdulialv ? Ci^S Said Rahman

c/iirba;;

\ '.'P

v P

;
!
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7 Khaista Zar S/0 Ihsanullah CS Sainghakhi GPS All Zaman

CS lyhatiniJan Jarobi Para GPS Turangzai Baba G 
CS Jarobi Data Abdulliib

A VP
IS S/0 Badaaiii Khan 

Muiud Aii S/0 Aii Rahm A VP 
A\'P,

an GPS Mulkan'a
; :ri Asir Kluiii S/0 Jaiitil CS Saingiiakhi Cil^S Adam Saaz A Vj^

: dl I MLikaminil Sliah S/0 Hazrai

n 1

CS Anargi [‘ayan GPS Atam Kill ..\VPMiiliammad
Zahii Sfi.ilvS/O Alidul Wahid CS Slicikl-. Balia Cl’S Naii Kill

i aha All S.i > »..ii.lia Kliai C-' CS Manui/.u Mii- A Ian ' C/PS ChamarkanJ No.dl | ,\vp
;

M Ma/allah S.-O Najc.-m Khan “ ' "'cS Khaiim Jan jim)bi D;
i A\’Para ; (iPS Manila Ziaru!

H UMS (ONDU IOiNS
haiac repon should bo submiued lo ad cnnccriiod.

Xlip^Miiiinoni oi iho candidaies is inado purely on lompuran Ikims and
wnlioLii

!

IS liable 10 iorniiiuuion ai ar,)' ii:::.-asirignmg any reason.
All kiruls 01 Jocumoms would bo verified Irom lire concenled Boards/Univervily belore 
salaries il found lake/bogus ilie order will be considered 

4. All ihose candidaies who

> I
ihe dra\ii .d a.ji,

;ls cancelled.
mairicLiiaicd should pass iheir P.A wiihin 2.years after the iare jssuanee ot in,oiilei.

flics should produce iheir I lealih and Age ccrtificaies fruni ihe 
li' ihe> railed lo

\gene\ Surgeon Mohniaiid.'
repi.ri uf iheii arrival wiihin 15 days, alier liie is.suanee of lhi.^ Appuinmu-r.i i -id 

auiuiiKiiiealls cuiiiidered as cancelled.
0.

1/

ll ans lechnieal legal Hass is poiiuci! uuj. ihe appi>iniMien( 
I tieir age ^hould be according to ihe (jovi.Pelies'..-

'Aill '-aanJ a- ..'ancelled.
S

ii-arid Utlah McjiiDodi • 
Agency liducaiion CNhcei. 

Moiiniaiid Ageiies- ■' 'Communiiy file) Daied./30/U^. /I 'ikKi: Nil :nuj.s.
S oj>> lo ihe.

I i )tivcior ol‘ fducaiion (fA'l'A) fA'l'A Seereiariai Peshass 
2. Poliiieal Agent Mohniand Au

P.S io Addiiional Chief Secretary FATA fur peru.sal ofihe Additional Cfiief Secreiaiw I'a ta 
PS 10 SecieiaiA' SSD F.ATA Seereiariai.
Ageiies Accuuni Ofllccr Mohniand .Agencs :ii (.ihahana:.

1 t'. .Ageiies Surgeon Nlohinand .Agenev.
A.Afl..) Conecincd.

S. .Aeeuuuiam/Pas Clerk Local Cfllee.
'' Cniciais Concenied.

ar.
cnev.

3.
-1.
1.

‘^^nKyCdueaiioii i -iileci 
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C.t^;ND.C24-F/lS cic, 2
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Sc':
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Addilioi^al Chief Secrctiiry FATA, .FATA 
Secretariat, Warsak Road Peshawar V/ali KJian •

Additional Chief Secreta^f FATA, FATA 
Secretarial, Warsak Road Peshawar, ^s. Saifur 
Kb^ and anotlicr

4/ C.P.No.529.P of 2816

■■/ f
C.P.NO.530-P ofinid

i

: Mr. Zahid Yousuf Qureshi, Addl. AG. KPK 
bAv Mr. Soihdiah, ADEO and Javed, CTO.

: Mr.KbalidRehmon, ASC.
Mi. GhulamNalii, .^C.

For the Petitioner (s) 
(in all cases)

(
For the Respondeat (s)

Dale of hearing : 28.11.2018
j*

ORDER

Usnnr Ats Bandtal. J.- CJ*JNo.624-P of 2015 is barred by 30 days- The delay
i •

is condoned as the questions, raised in -this petition are. the sarhe as in the 

connected petitions which are filed witlua the time allowed. Refo^ce Is 

made to the case of Mehreen Zaibun NIsa Vs. Land Cornmlssioner. Multan

1

■!

Il.-
j Vand others (g>LD.197S SC 397).r-.

: .\i-?
I 2. Learned Additional Advocate General, ICPK states tliat thc iispugncd 

judgment was Tendered by the learned High Court without considering the

t; jurisdictitgial objection to the xnaintainabillQ' of the Writ Petitions under 

Article 247 of the Consfitutioo. The said objection is not.presscd presently in 

view of the 25^ Amendment to the Constitution whereby Article 247 has been 
omitted. As a result the\I^a^ed Peshawar High Court .noiv is vested with 

jurisdiction iq relation to the mailers that arise in the erstwiute FATA territory.

■J
?

1
:) ■ i:

I'

! In tins behalf he has also placed on record an order by a Larger Bench of tills
•o.

- Court dated ,10.7.2018 passed in CJs.No.253-P and 134-P of 2017.
1

Accordingly, learned Additional Advocate General and learned counsel for the
■ ■ t :■

respondents pray that the impugned judgments be set aside and the matter be

attested

1

\

J1

■£?/ ; ’

• .)•
Cc.irtAssoclaW'

suprem. court
Utnn'tatiadIf*-.' r
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>• ; .
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.'^^'g--'"'- C.P.No.d24-T'/13 etc.
i'

3/

remanded to the learned High Court for dccisioa afresh m tlic Writ Pehrions 

filed by the respondents.

■ *r
/

,1'

r
Accordingly by consent the impugned judgments are set aside, 

the petitions arc converted into appeals and alJov/ed and the matter is

3.

remanded to the leam^ High Court for-d^ipn a^h of tjje Writ Petitions

respondents arc still in service, -;i^aU

apdiide»Sjn^|ddpi5iM is rendered by the 

learned High Court in the.pendiqg'Wtit-'^l^lis^ '̂ ■

In case tltcfiled by the respond^ts

not be affected
'I

adversely under the actiocyby the res\

I

■"fc. ^
,• .'VpV \:

■ i;

n
■-3

cnaro^Kl-'fof.midntlrt.iT. ' ••
1’.

1
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■ - JUDGMENT SHEETt
IN THF P1=5^HAWAR HIGH COURT,

PESHAWAR
(Judicial Department)

W.P.N0.2493.P of 2012.

'Date of hearing: 22.01.2019

M/s Ghulam Nabi and Mr.Muhamrnad Asif,, .
advocates for petitioners,

rMr.Mujahid Ali Khan, AAG for respondents.
!?•'

JUDGMENT

J
MUHAMMAD AYUB KHAN. J.- This

judgment ir^ the instant petition shail aiso 

of W.P.No.2515-P:'T of. : 2013. 

W.P.N0.3766-P of 2014, W.P.N0.I6OI-P of

i'

dispose
!

f. of . . 2015.2015. W.P.NO.4062-P
<v.
f:' W,P,No.4063-P of 2015, W.P.No,4064-P of

; -?•

W,P.No.41ia-P of ; • 2015,20151

' W.P.No,4l'62-P of 2015, W,P.No.4165-P of
L

; 2015 and- 4206-P of 2015 as common

question of. law and fact is. Involved ..in all

these petitions.

Petitioners in all the petitions v;ere 

appointed, on contract basis against against 

the posts of P5T1 PTC, instructors, 

Chowkidars and- Field Cattle. Attendants

i

2.

through different orders by the respondent- 

department in the erstwhile FATA. In 

W.P.N0.2498-P of 2012 (instant^ petition) '

• ;
', ATfHSTEp

&
■ ’! i

I
r'

> *
-- tj

•f

' ••

!

t
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and W.P.N0..2515-P of 2013, .. pelilionefs: : . •

sought . reinstatement/regularization -

whereas, in the remaining writ petitions only 

regularization of service has been sought, in 

W,P.No.2515-P of 2013, after sowing for 

time,- petitioners received a .;notice

which their sewices ^ havebeen .

31.12.2010' and instead

12 have; been . .

1have

t

some .
;;

vide

terminated since

respondents No.7 to 

appointed without any advertisement. This.

dated

14.04.2016.

judgments/prderscourt vide

29.09.2015, 27.10.2015,-

15.06.2016 and 05.10.2016 allowed the said

-writ .petitions as prayed, for. The, above 

. judgments/orders of this court were assailed 

by the Government/ respondents before the

Court in Civil Petitions .Hon'ble apex 

N0.624-P,

P/2016

2016. Said petitions were 

a28;1T20T8'-by- setting aside the above 

■ judgments/orders- .and the matter was 

remanded back to this epurt for decision

■ Q____ ^
611-P/2015, 264-P. to 2,66-

■446-P, 450-P, 527-P to 530-P pf 

ailpwed on

r
7

Tafresh-

,ln view of changed circumstances 

introduced in 25“* amendrnent, Article 247 of 

the Constitution was omitted and this court

3.

.!

:.

'7.' .
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r. 1 «r.

• is vested vyilh the powers/jurisdiction to 

entertain matters relating to erstwhile FATA. .

4. Through sub-section (2) of Section 2 . 

of the (Amendment) Act of 2005, vide 

proviso added thereto, it was directed that a . 

person though selected for appointment in 

the prescribed manner to a service or post' 

after ,the 1st day of July 2001 till lliu 

commencement of the said Act 

appointed on contract basis, shall with effect 

from the commencement of the said Act, be 

deemed to have'been appointed on regular 

basis. Ail such persons and. the persons -, 

appointed on, regular basis \o a service or, 

post in the prescribed manner, after the 

commencement of the said Ad* shall, for ail 

intents £. purposes, be a civil servant except . 

for the. purpose of pension or^ratuity. Such 

a civil servant in lieu of pension & gratuity 

be entitled to receive such amount 

contributed by him_ towards the Contributory 

Provident Fund along with contribution, 

made.by Government to his account in the 

prescribed manner. Further provided that in' 

the event of death of such civil servant. , 

whether, before or after the retirement, his 

family shall be entitled to receive.the said

;on or

but

! ..

J

i

j

i

I

)

ua

filS pee

i

)

I

\
t
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amount, if it has already not been received 

by such de'ceased civil servant,

5. Once again, through the then NWFP

KPK (Regularization of Services) Act , 

on .the strength of •'

now

No.XVl of .2009

provisions of Section 3 thereof, 

employees including the recommendee of

all ..

Iho. High Court oppointod- on contract or • 

adhoc basis holding that on 31*' December, 

2009 or till the commencement of this Act-, 

shall be deemed to have be’en validly 

appointed on regular basis having the. same

qualification .& experience for a regular post ; 

'.to exception : that the-subject

service/promotion quota of- all service

cadres shall not be affected.

4--A6. Through the provision of Section 

of the Amendment Act, overriding effect was

given to the provision of this Act, over all 

other laws & rules for the time being 

enforced and it was further provided that 

any law or. rule, coming in conflict with the 

provision of Amendment Act or inconsistent 

thereto, shall:cease to have effect. This 

clause of-overriding & superimposing nature, 

has equipped the provision of Amendment j

V
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Act Nb.XLI of 2009. with ever lasting effect

over all other laws & rules then in vogue. ■

Learned counsel for the petitioners 

invited attention of the Court to the earlier 

judgments of the Bench involving same, & 

similar issues, which were rendered in the 

of Dr.Rizwanullah etc Vs. Government 

of NWFP etc (W.P.Np.'l510/1997) and in 

many other writ petitions, who contractual 

' services were regularized by the strength of 

the said judgment, elaborately dealing with

each & every provision of law relevant to the

subject matter promulgated from time, to

time and it was further stated at the bar that

this judgment of the Court wa? accepted

y/ \:1.
.V

•1

case

i'

and acted upon by various departments of 

the Provincial Government and services of

were duly

1

contractual employees 

regularized, issuing office orders at different 

occasions and no grudge or grievance 

shown against it by the Government to take 

the matter to the Hori'blq Aj^ex Court.

6. Learned counsel for the petitioners

/ was

I;,
I’

r'

r

further invited our attention to different office

orders, issued in light of the judgment cited |

of thevarious Headsabove by

Institutions/Administratiye Secretaries of the
•f

r

V

r
7

;
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i

Provincial Government complying with the 

said judgment in full.

9, The learned counsel also invited the 

the case of

",

Court attention to

MstShagutta Syed Vs. Goverriment of 

W.P.No.1731/2006 .aiongwlth 

11.09.2007,

KPK etc

W.P.No.475/2006 dated 

extending the, benefit of the provision of 

Regularization of Service (Amendment) Act 

2005 to various employees, who 

appointed on contract basis. The learned 

counsel produced copy , of the Judgment of 

the Hon'ble apex Court ■ given in Civil 

Appeals No.150-P & 151-P of 2009 decided

on 24.03.2011 where thp above mentioned 

judgment of this court vyas impijgned. The 

Hon'ble apex Court after elaborately & 

extensively dealing with each & every iqgal 

& factual aspect of the case, not only upheld 

the--view . taken by this Court but also 

referred to its own judgment given in Civil 

Appeals No.a34-P to 837.P of.2010 decided 

on 01.03.2011, wherein, It Was held that the

I
were

I%

of contractual employees though 

appointed on project afe squarely covered 

by the provision of Section 19 (2) of NWFP 

Civil Servants Act, 1973. Accordingly.: both

cases

■TESJEID
Courf

PQ,

6 FEB 2019:
•r

/I
\
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the appeals filed by the Government in the 

said case were dismissed.

10. Confronted with the above Ironclad 

legal position, the learned Additional 

Advocate General was repeatedly asked to 

draw line of distinction between the case of ’ 

the petitioners and of those to whom benefit 

of the said provision of law was extended 

■ and their contractual services were 

regularized, however, hel was. found 

defenseless having no answer :much less 

plausible to offer. We have on record the 

copieS: of the appointment orders issued by 

the Competent Authority appointing the 

petitioners at different occasions on different 

dates as contract employees against the ' 

posts in question.

11. An ironclad proof in the'shape of 

documentary record is available on file.that 

the petitioners were appointed on contract 

basis by the Competent Authority, which is a 

fact undeniable in nature and their

I

1

,i
i_

i

:■

r

contractual services were renewed and 

extended from time to time.

12. The undeniable legal position is that 

the petitioners are contract employees 

because they have not been absorbed

(

-A'

ir.,! ,-S
: 20)?:

i
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permanently in the departments concerned 

’ where, they have beeq appointed after 

adopting procedure, therefore, they are 

entitled to protection of the beneficial 

provision of sub-section (2) of Section 2 of 

the then NWFP now Khyber Pakhtunkhwa

Civil Servants (Amendment) Act, 2005 and-
' *

their rights are further protected in a more 

effective manner by provisions of Section 3 

of the then now Khyber Pakhtunkhwa 

Employees (Regularization of Services) Act, 

2009 to which superimposing & overriding 

effect was given on all the rules & law to the 

contrary. The latest enactment came into 

force on 24'** October, 2009 when it was

;

<

I’:

published in the official gazette of the 

Province extra ordinary. .

Notification

,1

- No.SO(E)/13. Vide

SSD/CSTR/99-10a dated 11.05.2012, 

protection was extended to employees of 

Community School Teachers. For 

convenience said Notification is reproduced

asunder.

“No.SO(E)/SSD/CSTR/99-1 OS/- 
Governor, Khyber pakhtunkhwa in his 
capacity as the Competent Authority has 
been pleased to approve the re-appointment 
of Community School Teachers who qualify

The

i

■:

;
•;

N
♦

i;

• •
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;;
to be posted against the regular posts of 
PST (BS-7) in phased manner at the 
respective Agencies & FRs, purely on merit 
basis in accordance with the existing ' 
recruitment criteria but In relaxation of upper 
age limit with immediate effect as specified 
below..

1. The available regular vacant PST 
(BS-7) posts in the Primary/Middle 
Schools in FATA will be filled up 
from amongst the Community 
School Teachers and no fresh 
candidate considered for 
recruitment till, air the eligible 
Community School Teachers are 
absorbed against regular posts in 
their respective Agencies/FRs.

,2. The non-local eligible Community 
School Teachers , shall be 
considered fP’’ re-appointment 

• against the regular vacant posts 
of PST (BS-7) after adjustment of 
local qualified teachers.

- 3. The services of the un-qualified
j

teachers shall be dispensed with.
4. The Community Schools whose

• •• ' I • •
teachers are appointed and 
shifted to other schools. against 
regular posts, would be closed 
clown.

5. The respective . Community 
f Schools students would be shifted

to nearby regular schools and 
further recruitment of Community

I-
School teachers will be made.

i-
A

r'

rno

■t

.7

\
e

!
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1

sd;
Secretary

Social Sectors Department, 
FATA Secretariat, 

Peshawar*

f

14. Question is whether petitioners are

governed by the provisions of the North 

West Frontier Province, (now , Khyber 

Pakhtunkhwa) Employees (Regularization of 

Services) Act, 2009 (hereinafter referred to 

as the Act). It would..be relevant to 

reproduce Section 3 of tf^e Act:

r

V3.Regularizatlon of Services 
of certain employees.-AU 

including

j

i
employees 
recommendees of the High
Court appointed on contract or 
adhoG basis and holding that 
post on 31^ December, 2008, 
or till the commencement of 
this Act shall pe deemed to 
have bean validly appointed on 
regular basis having the same 
qualification and experience/*

j
- (\

‘
•I,

15. r. The aforesaid Section,-.of the Act 

reproduced hereinabove clearly provides for 

the . regularization of the . employees 

appointed either on contact basis or aidhoc 

and were .holding, contract 

appointments on 31st December, 2008 or till

S

basis

tested■ .
av/ar H»9h GotJrto.

2019
:

•-1

i
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the commencement of this Act. Admittedly, 

, the petitioners were appointed on contract 

basis, which period of' Uteir appointments 

was extended from time to time and wer^ 

holding their respective posts on the cut'Of 

date provided in section 3 ibid as they 

' (petitioners of W.P No. 2408-P/2O12 & 

2515-P/2013) were terminated from service 

on 31.12.2010.

Moreover, the Act contains a non 

obstante clause in section 4-A which reads

16.
■;

as under:

"4-A. Overriding effect. 
i4otwith9tending anything to:

.. the contrary contained in any
'■■■

other law or rule for the time

/

being in force, the provisions, 
of this Act siiall have an 
overriding effect and the

1 .

_\
provisions of any such law or 

the extent ofrule - to 
inconsistency to this Act shall 
cease to have effect" ;

T
17, The above Section -expressly 

excludes the application of any other law 

and declares that the provisions of the Act 

will have overriding effed, being a special 

enactment. In this background, the cases of 

the petitioners squarely fail within the ambit

V

\

r:

\

?;■

;

■\

J

)
;

;■
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of the Act and their services were mandated 

to be regulated by the provisions of the Act 

Furthermore, relevant to the subject is letter 

No. 0878-87 dated 13.12.2010. (Annex D/1 

In W,p :No.2515-P/2013) it has been

mentioned in It that regular vacant posts be 

advertised immediately and recruitment 

be completed as per prescribed

i-

process

procedure on priority. It shows that there are 

regular posts against which the petitioners 

working. Some appointments have 

by the respondents / in

!
were-

been made 

pursuance of the above ietter which are

mentioned as respondents in WP No. 2515- !'
!■

■ !

P/201. !
providing cause of action/grievance 

to the petitioners, the Government of NWFP

a bill

• 18.

(now Khyber Pakhtunkhwa) presented 

in the Provincial Assembly through which 

Section 19 of the NWFP Civii Servants Act 

was to be amended. The said bill was 

passed by the Provincial Assembly of 

NWFP on the 5'” July. 2005 and assented to 

by the Governor of NWFP on 12“^ July, 

2005, which was notified/published in the 

Gazette of NWFP. extra ordinary on 23™

1

‘ .

Julyi 2005.

j

.
06«^ 2019

■ 1

i

i
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Sub-section 2 of Section 2 of the

Amendment Act IX of 2005 is to t|ie 

following effect;-

'

Amendment of Section 19 of 
N.W.F.P. Act No.XVlIl of 1973.- In the 
North-West Frontier Province Civil Servants • 
Act, 1973 (N.W.F.P. Act No.XVlIl of 1973) 
for section 19,. the following, shall be 
substituted:-

“2.

,19 (1).Pension, and ^gratuity.—-Not
;,,

relevant.
A person though selected for 

appointment in the prescribed manner to
I

service or post on or after the 1st day of July, 
2001 till the commencement of the said Act 
but appointed on contract basis, shall, with 
effect from the commencement of the said 
Act be deemed to have been appointed on a 
regular basis. All such: persons and'.the 
persons appointed on regular basis to a 
service or post In the prescribed manrier 
after the commencement of the said Act, for 
all intents and purposes be civil servant, 
except* for the purpose of pension or 
gratuity. Such a civil servant shall, in lieu of 
pension and gratuity, be entitled to receive 
such amount contributed by him towards the 
Contributory Provident F;und, alongwilh th^ 
contributions made by Government to his
account In the said fund, in the prescribed«

, manner”.
19. Through the above provision of law, 

the employees appointed on contract basis

(2)
• t

*

. t
I.

■— ^

;

)
;■

•v

•j.

■?.. ;

AT
igh CourtP«si a.

FEB 2019

i
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but in the prescribed manner were provided 

protection by regularizing their services. The 

proviso added thereto states that a person, 

who is selected for appointment in the 

prescribed manner to a service or post but 

appointed on contract basis, shall with effect 

the cornmencement of this Ordinance or 

from the date of his continuous 

appointment, whichever may be later, be 

deemed to have been appointed on regular 

basis in the department concerned. Such 

employee shall, for all intents & purposes, 

be regular employees of the. institution 

concerned except for the purpose of 

pension or gratuity. Air such employees 

shall, in lieu, of pension & gratuity, be 

entitled, to the benefits of the Contributory 

Provident Fund scheme in the prescribed

;

:•

,1

’

manner.

20. ' For the detailed reasons discussed 

above.'we entertain no amc^nt of doubt that

the petitioners are entitled to the prayed 

relief because services of similarly placed 

of different institutions/employees

departments, who were appointed, on
K

;
contract basis, were , held to have been 

regularized through the provision of various

i.
'>

i I

7..-'
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I-

enactments, discussed above,. moreso,

, when the main judgment of this Court was

not impugned before the Hon'ble apex Court 

by the Provincial Government, therefore, no 

distinction can be drawn between the. case .
I I

of the petitioners and of those to whom the ; 

same and similar benefit was extended by ;

\'■

\
i

1
this Court Even otherwise, once the law 

has been interpreted in the earlier 

judgments of this Court In favour of the / 

employees, then the subsequent -Division ■ 

Bench, in view of the .long chain of 

authorities/dictas of the Hon'ble apex Court, 

V-’. cannot deviate from the previous view, | 

moreso,. when we have no reason to differ

/

I

:
I

with the earlier view.

21, Accordingly, this and all the 

connected petitions are. allowed and 

respondents are issued a writ directing them 

to treat the petitioners of this and of all Uie 

connected petitions as regular/permanent 

employees from the law came into force, as 

discussed above or from the date of

V

officiating seivice as stated in the relevant 

provisions of law. Forrnal office order be 

immediately Issued in this regard by tlie 

competent authorities in reyard to the above

.A,

■ES'CED
PosTrawar Hit#h Courr

'^6FnB2Qi9 ■
I

I ■;
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legal position, the service booKs/record of all 

the petitioners be duly arranged and 

• prepared, however, their inter se seniority 

be detemiined by the competent authorities 

in accordance with law and rules on the 

subject. ..

22. It is added that as respondents No.7 

to 12 have been appointed when services of 

the petitioners in W.P.No.2515rP of 2013 

were terminated, therefore, the matter is left
•J • •; - ' ■ ■ '

to the respondents to deaj with the fate of 

respondents No.7 to 12 in accordance with 

law and rules on the sub ect.
5'

•;vv*E

j

• •
JUyGE
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.•01.2019.
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IN THE SUPREME CO-iLJRT OF PAKISTAN 
(APPELLATE Jl.; SISDiCTTON) ;•;

•?- '

PRESEW-.I':
MR. JUSifCE GULZAR AHMED; CJ 
MR. JUSHCE IJAZ UL AHSAN •
MR. JUSTICE MUNIB AKHTAR

CIVIL APPEALS N0.231. 233 255. 236. 238, 241, 242^ 
243. 256, 2B2. 263, 26»., 279, 2S1. 286,
287. 290. 291. 1^2. 293. 294. 295^ 29^, ^^'7. 299:1300^ 
304 as 306 OFJ2026
against JUDGMEm^^fATED 14:10.2014 OF PESHAWAR 
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JUDGliVF.WT

^SAM'. J-, Through' this 

we intend to decide; Civil. Appeals No.231 

235, 236, 238, 241, 242,

278, 279, 281, 286,

297, 299, 300, 304 & 306 of 2020, 

question of law.

IJA2 TTT.
single ■

, judgment.
,233,

243, 256, 260, 262, 263, 264, 266,

287,-290, 291, 292., 293, 294, 295, 296, :

as they involve a common

2. Through the instanf Appeals, the Appellants have
A

challenged the impugned Judgments dated 14.10.2014 

passed in Writ Petitions No.,490-P Of''2012. etc by the

Peshawar High Court, Pesha.war., The Respondents 

through

had.

the. Constitutional' Petitions, 

re^arization of their services, .which was allowed

sought , the
I .

• •

3, The brief facts givii',./ rise to this lis are that the ' 

Respondents were appointed on contract basis • against 

different posts in the erstwhili FATA. The Respondents on

different dates received termination notices and, certain

others were appointed in the.’': place. .The said steps were
r!i:

assailed before the Peshawar High Court by way of

ATTESTED I'
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/ Constitutional Petitions which •vere allowed 'tide order of the .

High Court dated 05.10.2016. ;lie said judgment of.the High

Court was challenged before titis Court. This Court set aside

the judgment of the High Co'crt and remanded the matter

back to the High Court for decision afresh ^ide order of this

Court dated 28.11.2018. The High Court wide the impugned
.•

judgment allowed the Cor. stitutipnal Petition of the 

Respondents, As a result, tl'c Appellant-Department 

ordered to regularize the servicec^ of the Respondents

/
i

f

/

1
;

. I

'1was

i

Leave to appeal was. granted by this Court vide 

order dated 09.03.2020 in the foUowing terms; -

4. !
i

i

“The .learned Additional Advocate General.
all . the .

,r I
x'. thatKhyber Pakhtunkhv.’a contends 

- Respondents in these petitions were employed either on 
project posts or on. contract basis or loere employees 
umier Section 42 of the Companies Act, 2017 and in no 
circumstances their sesvices were to be regularized. He 
JiiTther contends that, in all impugned judgments, the 
learned High Court has; merely allowed writ petitions 
basis of similarly placed persons, but without, at all 

■ adverting to the facts and circumstances of each-and 
separately md without applying its mind to

'i

on

;
f

every case
the same. He adds VuU even the laws under which I

their appointments we: s made were not adverted to. He 
submits that the Respondents who are employees on 

contract employees or Section 42 employees 
liable to. he regularized and. thus their

■:

! projects or 
were not
regularization by the Reamed High Court through the 
Jmpupned Judgment C:i these petitions was altogether 
illegal. In support of ^ he contentions, the learned law

I three-member judgment of this ,

'f
\

officer has referred to 
Court dated 24.06.20X4passed in Ciitil Appeal A'o.fiB/ 
of 2014 (Government'^hf Khyber, Agriculture, Livestock

attested.
. Senior uo?;“iA3sneiatP__ -
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/
and Cooperative Deportment through its Secreiary. and 

others v Ahmad Din and another).

2. We note that some of the petitions are time barred

and in. one of the petitions even no condonation of delay 
has been fled. The lehmed Law Officer states that such 
will be done by the pe f doners.

i

The contentions ■raised by the learned Additional 
General, Khyber PaJehtunkhwa ■ need 

consideration. Therefore,'subject to limUation, leave to 
appeal is granted in thesepetitions to consider filer alia 
the same. • -

The learned Additional Advocate General, Khyber - ■

Pakhtunkhwa (hereinafter referred to as “KP”) submits that .

3.
Advocate

5.
I

i

the Respondents were employed bn contract basis against

plriyment was dependant on theproject posts, hence, their em 

life of the project. He further contends-that the learned High 

law by extending ..the application of the KP

>TI

\
J

Court erred in

Employees (Regularization of s'ervices) Act, 2009 (hereinafter
li ;•

referred to as “2009 Act") to.' the Respondents who were 

employees of dii'ferent departments in FATA and hence

covered by the provisions ;of the 2009 Act in . terms of

iii
ii ,1

were ii;;
not

Article 247(3) of the Constitution of the Islamic Republic of 

Pakistan (hereinafter referred to as ^'Coastitution”). Further

was specifically barred

I ■

that the jurisdiction of the Higrl. Court 

to deal with the controversy'.considering the provision ; of

J.

I i *

Article 247 of the Constitution:;, as it existed at the relevant 

time and was then a part of,the Constitution. He adds that 

the Presidential-Order 13'of 1972 reUed. up^ ■ by .the

f

!
i

learned Counsel for the Respo?iiiients only provides relief to a

specific class of employees, which was different and distinct
; ATTESTED
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from the class under which the- ^Respondents foil. Further, the
V."'

High Court has erred in law by misapplying Secti^ 19 .of the

Civil Servants (Amendment) Act, 2005.

/ , ;

Counsel fur the Respondents .mainly 

be treated at par with 

'i'-een regularized. ' He . further

Learned6.

argued that the Respondents ought to

other employees who have 
contends that under the 2009 Act. the Respondenta should

I

ployed before- thevere embe regularized as they 
commencement date of the OOOO'Aot. Further, the High Court!

matters- .. .vested-with jurisdiction to adjudicate upon

FATA in light of the 25^ Amendment. It has

further contended that the Respondents

of certain letters of tlie Government which allowed

hence, on the same score, 

to be regularized as of right.

was •s'

been
related to ■V

regularizedI were

because

regularization of certain employees :

the Respondents ought
moat of the Respondents have been serving the

i

Moreover,
eUant-Department satiafactohly, hence, they deserve mbe

App

regularized on that score too.

■ The questions'which are before this Ccjurt . for
7.

as follows:- .■

Could the High i::?urt apply the 2009 Act on: 
FATA/PATA? ■ :

determination are

L

i ■1

exercise prisdiction 1!Could the High
relate il to FATA?a.

in matters
a What was the of Presidential

No.l3ofl972?

HIGHCQURT—lliEEii^

Order
•V.

^nnq ACT OJi •i
THE

nnTTLD TPI^
ttaTA/PATA? attested
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8. The learned High C'i’jxt has held in the impugned . 

judgments that all the Responnmts were employed before the 

cut-off date of the 2009 Act. F'irther, that, Section 3 of the 

2009 Act provides a mecJ:anism of regularization of 

employees* subject to the fulfil: merit of certain conditions. In 

this regard, the Preamble of tht 2009 Act is reproduced below 

for ease of reference as:-

\

I
I
i
i

‘V.liEREAS it .3 ejqsedient to provide for the 
appointment and rec:i.larization of services of certain 
employees appointed ■; :;i ad-hoc basis against civil posts 
and contract basis agrdnst project posts in the Province 
of the Khuber Pakhtuu khwa" fUnderlinir^ is ours] ;

■

’

The aforenoted preamble provides this Court t\ith 

insight of what.-^the lopslature intended ' v^hen it 

promulgated the 2009 Act. Ttie said preamble proiddes an 

insight into the purpose 'aji.d-. . scope of the . object of 

regularization of certain categories of employees of the 

Province of Khyber Pakhtun'ithwa. Nowhere in- the said 

preamble does it proride that tiie 2009 Act shall be applicable 

FAT.VPATA. The prorision v/hich addresses the question 

of applicabilitj' of the 2009 Act :l slates to employees of KP and

of FATA/PATA. Section 2 pr ovides de&iitions which rnust

ian i|

i

on i

I

i

not

be taken into consideration ti hiie applying the 2009 Acc.

der nes “Goyemmenti* as the
!

Section 2(d) specifically 

Government of I-CP. Therefore, v';5 are unable to agree vdth the

learned High Court in its api lication of the 2009 Act lo

FATA/P.hT.Ji and resuliantly. CO rile Respondents.

\

I
I

‘i
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9. Even otherwise, it is. worth noting that at the time 

when the Respondents .were employed and subsequently 

when they were relieved; 25t>' Amendment to the . 

Constitution was not in force.- As such, the applicable 

provision of the Constitution was .Article 247 which provided 

an elaborate mechanism for the Parliament on the extension 

of the law to FATA/PATA. In mis regard, .Article 247(3} is 

reproduced as:-

■ ^(3) No act of‘^ilvlajlis-e-Shpora (Parliament)] shall

apply to any Federally Administered Tribal Area or to 
any part thereof, unle-.is the President so directs, and no 
Act of‘^(MaJlis-e-Shoova (Parliament)} or a Provincial 
Assembly shall apply 'to a Provincially Administered 
Tribal Area, or to-..any part thereof, unless the 

of the Province in 'which the Tribal Area isGovernor
situate, with the apptlr-val of the'President, so directs;
and in giving such a direction with respect to any law,

the President or, os the'case may be, the Governor, may 
direct that the law shall,, in its application .to a Tribal ■ 
Area, or to a specified part thereof have effect subject to 
such exceptions and modifications as may be specified ■

in the direction. “
It is-nobody's case ti:,at the provisions of the 2009

tended to FATA / PATA'by following the.aforenotedAct were ex

of the ConstitutionrAs such, the learned High 

exterideti'' the application of the 2009 

i; ^ the Provincial Assembly for 

touchstone of the principle

provisions

Court could not have 

Act, or any Act of Parliament

:'

that matter, to FATA/PATA on !; le

IThe''said p:i-hciple categoricaUy provides i'of casus omissus. 
that, where the legislature has ijot provided something in

f

the Co^-i: ■ cannot travel beyond its 

and read somethir g./into the law as . the same ^
language of the law, 

jurisdiction

ATTESTED^___
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would be ultra vires thre 'powei ^i available to the Court under 

the Constitution and would constitute an. order without:

jurisdiction. The same would fdso be against the principle of 

Trichotomy of Powers upon wliich the. State functions. All 

three organs of the State ha'-e been given specific powers ■!

i
under the law and as such, .'the said powers -cannot be 

therefore inclined to hold that theoverstepped. We are

learned High Court in the iinpi.igned.judgments has travelled

the 2009 Act to thebeyond its jurisdiction in applying 

Respondents which action is; ex /acie erroneous, beyond 

lawful authority and without jm-isdiction.
;

TtYERCISB JURIS^TCTIOW IWr.miLD THE HIGH COURT 
MATTERS RELATED TO FATA/FATA?

The 25* Amendment was'passed in the National! 10.
I

24.05.20 IS and s';i.ibsequentiy by the Senate on

Section. 9 of tlie .Constitution {Twenty-Fifth

Amendment) Act, 2018 omitted:,Wide 247 of the ConstituUen

inter alia, merged

Assembly on
*

25.05.2018.I

■:<

04.06.20Tfi: ..and,with effect from
KATA/PATA m the provmce 01,KP. The Respondents were 

ployed before the incorporaimn of the 254. Amendment in 

and cannot be'given retrospective effect-As

!
iem

. the Constitution 

such, Article ''247 applies to

Respondents 

was in force and had notbeeni mit 

been argued a:

3
thetho matter at hand because

when the said Article 

itted from tire Constitution, 

.n i indeed could not be argued 

Constitution has

ppointed at'a timewere a

It has not even
amendment- to thethe. 25*• that

retrospective effect.
attested
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Article 247 of.the 0::iSLituticn, inter alia, provided 

that the High Court or the Sup"erne Court could not exercise 

jurisdiction in a Tribal Area i.e. FATA/PATA unless the 

Parliament provided otherwise. Che onl3" exception provided in 

• the said sub-article is tha: nothing would affect the- 

jurisdiction of the High Court c' Supreme Co\irt in relation lO 

a Tribal Area immediately bef-.-re .tiie commencing, day.. The

11.

said exception does not apply in the instant controversy,.

focus of .bur scrutiny will be Article 247(7)

For
therefore, the main

inasmuch as it provides for ' ouster of jurisdiction

of reference, Article 247(7) (as it was then) is reproducedease

below as:- ,7.
■V.-’

77) Neither the.^■•■p’-eme Court nor a High Court shall

y >risdic(ioir under the Constitution in relation to 
a Tribal Area, unless-pfajlis^hoora fParli^niJJ by law 
otherwise provides: - . .

exercise on

Provided that noVung iri this douse shail affect the 
which the Supreme Court or High Court !.jurisdiction.

exercised in retofion to ■t.'.TribalArea immediately before the
■ :

commencing day."

perusal of the abovementioned Article of 

it clear that the lawmalcers had
, A bare

the Constitution makes 
specitically ousted the jurisdiction of the Supreme Court and

: 1

the High Court in the exerclte of jurisdiction under the

Fi' TA/PATA.- The learned. High.
i'

Constitution in relation -to 
Court in the impugned judgmet.ts has placed reliance on the 

exercise, i jurisdiction concerning the25th Amendment and
before thi-^ Court. As stated above, the

the said Amendment was
controversy which is

appointed biiioreRespondents were 

introduced. As such, the 25- Amendment could not have
attested
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been given retrospective application. i

Consequently,, the 

learned High Court, instead ol'i examining the merits of the

;■

cases of the Respondents on the touchstone of Article 247, 

went beyond its powers andhapplied the 25^^ Amendment 

retrospectively. Giving the Amendment retrospective;, 

application would open a floodgate of unnecessary legal and • • 

constitutional- complications which, can and should fbe 

avoided by .giving' effect to :he letter and spirit of-the 

Constitution and the intent and purpose of Article 247 and its 

subsequent omission by way t:/? the 25'-‘ amendment to the r 

Constitution. Reliance in this regard is placed on the case of 

Hidavat Ullah v. Muhammad yhimas and Others [PhD 2020 .

l;

SC 362] the relevant part of which is reproduced below as:-

'5. Learned Advocate CeneraJ has supported those
submission with the added ground that the orders passed by 
the relevant fora under tr^FCR are ail dated prior to the 25''

lo effect on

4

' Constitutional Amendt'.ent which 
32.05.2018. Tnas, the •'ecommeridations of the Ccunal of 
Elders dated 15.12.2015 until the dadsion of the review by 
the PATA Appellate Trib.-^ on 24.0‘t.20ia predate the said 
ConstiTutional Amendnxr.'nt. Consequeruly, at the relevant ^

delivered, the provisions of

came

\
■

;

■.I

ifme when the fudgmei.t 
Article 247(7) of the Can^ litucon were in. force.

was

>r

‘6. Tne muster of', urisdiction of the High Court wider
Article 199 of the Consd-ution is speapcfor the reason that

as well as the

r

of action for civil -(.zlief of such Sersayacause
locus of the corpus of theresidence of the partiei and the

■ mines are located within the Koha:
dispute, namely, the Cor

Frontier Region- '
Jurisdiction to entertmh^'-^. writpetmon. Indeed, the asped ,

considered in the

;■

Consnruendy, the IF^h Court had no
<
;

has fiat senof the 
fjdgment o'

case

■.i
Court and 1.that the SupremeIc may also be lictc: 

High Court. (Extension of

12.
to FederallyJurisdiction

attested^
Senior €ovrl Associate
Supreme Cbu-; cl, P^tustap 

.hUmabad

f

;
..'i;

;
.=

'
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Administered Tribal Areas) Act, 2018 was to , be made , .

applicable from a date which was be notified by the Federal 

Government. However, no such date had been notified at the 

time the. High Court took cogniji-an'pe of the matter and in any .

event, it did not consider or t.pply its judicial mind to. this

if the saidmaterial aspect of the iis befoni it'Even otherwise, 

is taken to be applicable from 

promulgation, the Respondent; cannot take 

because the Re.'pondencs

the date of •, its
Act

the benefit of its

admittedlywere'provisions

employed before the said Act j'.;as promulgated while

still held the field. As such, the

Article
I

247 of the Constitution
learned High Court did not haj.e jurisdiotion to entertam the

■V,

of the impugned 

has. candidly conceded 

whether the 2009 Act has been made

petitions in question. We note .that, m 

judgments, the learned High C.ourt 

that it is unaware

applicable to.FATA/PATA or r.ot.iGiveii this, we

what basis tire' learned High Court proceeded ..

one

are unable

\ see how and on
i

to apply the said Act to the cash of the Respondents. ^ ■

^17- ptjf.stDENTIAL order NO,.

,1, .

WHAT WAS THE EFFECT 
OF 1972?

some\ of the Respondents seek the

benefit of the Centrany Administered Wbal Areas (Employees; '

1972 (“Presideiibidl Order. No. 13 of 2012").

d CounselW the said Respondents has

recruited in FATA- are 

, □: i:,ie. Provincial Government on

We note that13.

Status) 'Order,

In essence, the learne 

claimed that since 

deemed to be employees 

deputation with the Feder 

the 2009 Act should automatically extend to

all the emi::oyees

al Gbvemment. thus, the benefit of 

them. In this
Vt

attested

Sr" 
SupTir

inrr-'urt Associate 
/ ;f.-'r[c{Paki5laii
kijiiubaU

;

/•'

.f.'

A';

0'^
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regard, the Respondents have piaced reliance on Paragraph 3

of the Presidential Order which reads as follows:- :

"3. Status of: :he employees of the Centrally 
Administered Tribal Areas;- iVotuiit^tandin^ anything 
contained in their conditions of service, the employees shall.
as from the. appointed day, be employees of the Provincial .
Government and shall u-ork under the overall administrative,

control of the Prouindai jovemment, on the same.terms and 
conditions of service c.v respects remuneration, ieave. and .

respects disciplinary

■k

and the sam.:: rights as
tenure of :>[lice as were applicable to them ,

pension 
matters or 
immediately before that.aay.". *A,

A bare perusal of th-s aforenoted paragraph shows 

■ that the Presidential Order was applicable to those employees 

already in se^ce on the appointed day. What this
!

who were

means, in essence, is that the:said Presidential TJrder was 

specific, and, as such, its application could not be.extended 

Respondents. The matter of interpretation

!

of aI
to cover the

Presidential Order has. already been dealt with , by .this Court.
;

I

In this regard, we find substarice in the stance taken by the

appointed at a timef

learned AAG that the Respondents were 

which is beyond the applicabi:.i^. 

which was applicable only to th,:ise.who 

of promulgation of the sai': 

placed reliance on this 

conclude that the Respondents

.. i
,•

of the Presidential Order
1

1

in service at thewere

r, Order. The learned AAG has
time

is Cotu-tVf Order dated 22.06.2010 to ;
.1“

its‘' vere not in service at the time

13 of 1972, 

. We find-that the

in applying, the said

;!
of President:^aJ .Order No.of promulgation

T

therefore, the same is inapplicable to them
i f',;

Court has erred in law

the RespQbdents in a universal manner.

1 ..learned High 

Presidential Order to
Even cthenvise, employees of f),TA as such cannot be treated

(

attested
itrS: ;

71,-
-T:•••> ■

Sflnlo-'ChWlAssociale
Supffinp dqurt cf Pakistan 

Islamabad ,
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■

«;
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— -f
as provincial employees as the same came under the control ;

;■

of the Federal Government and not the. Provincial .1

Government. For the said reasons, we are unfortunately . 

unable to agree with the learned High Court in its findings to 

the effect that the Respondents were under the control of the 

Provincial Government and -is, such,, came under, the

d

/

;;
r-

i; <
T

] umbrella of the 2009 Act.

The learned High Court has in- the impugned ,14. .;;
' judgments held that, by not vegularizing the Respondents

have committed

f

i'

and by regularizing others, the Appellants

discrimination, The said finding is not based on any legal or

been
J

others have

and conditions of
Firstly, even when

regularized, the circiunstances and terms 

their employment were

\ ' regularized, tlie petitioners

them. If and when the question .of legality and validity o. their

will pass appropriate

factual basis.
-i;1

differerii.. If some have illegally been •./
cani’jof claim equal treatment with

1

;
i comes before us, 

after considering the facts, circttmstances and merits

weregularization

; orders
It has been repeycedly held by this Court that; rof each case.i'

k
? vested i;ght but requires'-a,statutory

", in the instant case. As such, 

the fact that others

is not a :regularization 

basis which is admittedly absei;

I .1

-I

ithe present Respondents mere;:-; rely on 

have been regularized and so 

\Vhefe a

|i

shotfid they, which is not a

I c-iatractual employee wishes ;to

; hate statutory basis for such
legal ground per- se. 

be regularized, he must demon-:
i
!

relief cannot be granted 

. Such a course of
a claim, in the absence of wh-ch,

principle of “similiuly placed”solely on the
attested I

'•ii

Court of Pahistar 
lalasnt.bafl

'i

1

;

i

'I :>
•:
i

i!if

.:
i

■ I,
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action would tantamount to iriaking 

wrongs which is not permissible in the law!

ij;,1-, 16

one right but of; two

CAN THE respondents. BEi.WG PROJECT EMPLOYEES. 
CLAIM REGULARIZATION BASBD ON LONG SERVICE?

15. . It is trite that loh/i service is no ground for 

re^larization. As stated abo;.:?, regularization has • to; be

!■

supported by legislation and is not,an automatically, accruing !
right. Even if we agree with the'findings of the learned High 

Court that the Respondents htive been serving efficiently for 

many years, it is worth noli.ng that the fact that, the^ ,

been

i
i

■ ■

Respondents v/ere, project employees has not

controverted. As such, Section 3 in its • plain language

excludes project employees from the benefit of regularization

under the provisions of the 2009 Act. Therefore, keeping in 

view the language of the 2009 Act itself, there appears , no 

lawful basis for the Resp(;,ndents to claim beneficial 

interpretation of the 2009 Act -.s the Co\art cannot overstep 

its powers to add language to n-statute which the legislature

i

I'

I

:
has nor provided.

■ .1t;

i• The Impugned Juc;^Tnents of the learned - High 

■Court proceed on an incorrect actual and legal premise and. 

have erroneously applied the la.vr, rules and regulations to the 

facts and circumstances of the cases before it. A clear legal . 

and jurisdictional error in exeri lse pf jurisdiction by the High 

Court under Article 199 of th.: Constitution of the Islamic 

Republic of Pakistan is floatin};- on, the surface of the record

16.

!'
I ■r ■ i

r
F

which makes the judgments ur;i’'a3tainable.
1

ATTESTED
1-
.1- , ——“c.—-~::f£r.&eflioii«C2niU?Kssocfate -• r 
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17. Therefore, for .reasons recorded above, .we allow . 

t±ie titled Appels and set aside the Impugned Judgments of

the Peshawar High Court passed in Writ Petition NO.390-P of/

;2012, etc.
,{

:/
i
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'/y/.

/M/
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The Director Elementary and Seco|j^ary Education 

KPK Peshawar ^
!•

1

Subject: Departmental Appeal against the order dated 04.10.2022
whereby appointment order dated 26,02.2018 of the
appellant has been withdrawn.

i
• i;

i -r
‘

■

PilAYER i

*.
On acceptance of instant Departmental Appeal the 

pensionary benefits may kindly be granted in favor of the appellant 

alongwith all back benefits.

!■

:

!
>(■)

;Respected Sir i''

!•1. That initially the appellant has appointed as PST BPS-07 

on 13/04/2007 as community base school teacher after 

recommendation of Selection Committee and after 

fulfilling of the codal formalities for. the said post.

!•
i ;

■

■:I

. '.Tl I:: i

y,
i

t

I

2. That after appointment the appellant performed his duty
»■

with full devotion and hard work and no complaint 1

!
(

whatsoever has been made against the appellant. I

>
.1 3. That the appellant performed his official duty till : ,1.

} ■ '0'
?

31/12/2010 with respondent Department and after that

due to closer of community school the service of the
' \ ■

appellant has been dispensed vide the impugned

r
i r
;

V

;

notification dated 13/12/2010 r.



<
t y ;1; i

s

1

4. That the appellant submitted Writ Petition No.
/

1;
2498/2012 for reinstatement and regularizing of his

;
service which has been accepted on 15.06.2016,

I.

5. That the respondent Department filed CPLA No. 450-

P/2016 against the said Judgment dated 15.6.2016.

6. That non-implementation Judgment passed in Writ
I:.:'iK'

Petition No. 2498/2012 the appellant filed COC No. 330-
i-

P//2016 on response of which the appellant has been 

reinstated on 19.04.2017 by the respondent Department 

on community project for a period of one year.

• 5
■t

3

i

:•

7. That after the appellant performed his duty only for a

period of one year w.e.f 19.04.217 to till 30.04.2018 v'

i' ;! .1 I

8. That the appellant has been adjusted on permanent post
1

and has been regularized on 30.04.2018.

9. That on 04.10.2022 the impugned order has been issued

whereby the appointment order of the appellant has been
'i

withdrawn without fulfilling the codal formalities.
\

i! . . r
10. That the impugned order dated 04.10.2022 may be

1

liable for setting aside on the following grounds.

I



I

1
4

72 GROUNDS!

■;

1. That the impugned order dated 04.10.2022 is illegal void 

ab-initio beeause it has been passed without fulfilling the 

codal formilities.

.i;

<

'1:

2. That no Departmental Appeal inquiry has been 

conducted against the appellant.
i.

3. That it is a well settled principle of law that 

be condemn unheard.

no one can",

! i I

4. That similar nature Service Appeal No. 4904/2021 has 

already been accepted by this Hon' able Tribunal on
r i

31.01.2022.
.V

;

It is therefore, most humbly prayed that 

acceptance of instant Departmental Appeal the 

appellant may kindly be reinstate in service OR 

compulsory retirement from service alongwith 

pensionary benefits may kindly be granted in favor 

of the alongwith all back benefits.

on

f

.!

.i

i

1

i

Dated 03/112022

Your Sincerely

Sanober

s
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1

^ MFORE the KHYBIER PAKHTUNKHWA service TRTEiUNAL PESHflWAP

Service Appeal No. 4904/2021

■ Date of Institution;.,
- Date of Decision ':.../ 31.01.20.22 ,

05.04.2021
■

Abdul Malik S/o Nasrullah Jan R/p Qayyum. IjChel,: Bar Qamber Khei;. Khajbri Tehsil 
\Bara DistrictKhyber., . ' ■ (Appellant) '

VERSUS'

Director. Education FATA Secretariat Warsak Road Peshawar'and others.',
• (Respondents)

y'

• Roeeda Khan, 
Advocate'. , For Appellant

■Muhammad Adeel Butt,. . .• 
.Additional] AdvocateGeneral For respondenb .

AHMAD SULTAN TAREEN 
ATIQ-URl-REHMAN WA2IR

CHAIRMAN i 
MEMBER (EXECUTIVE)

f ■■

• mm

%
Si JUDGMENT\

f

ATI0«UR«REHMAN WAZIR MEMBER This single judgment 

shall dispose ,of the instant service appeal as well as the following connected ' 

service appeals, as common question of law and facts are involved therein:-

r

1. 4905/2021 titled Irfan Uliah ■

2. 49.06/2P21 titled Salamat Uliah ,■

3. ' 4907/2021 titled Zaheer Zada ■

. 4l ■ 4908/2021 titled Saqib Khan ' |

5. 4909/2021 titled Kheyql Muhammad

6. 4910/2021 titled SherAlam ' .

7. 4^11/2021 titled- Azim Uliah

8. ' 4912/2021 titled Mst. Zalida

‘

1

.;

V !s

-r
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9. 4913/2021'titlecl Syed Rehman
;

• 02. Brief facts, of the case are that ,the appellants were appointed' as PTC
:

Teacher In Communal. School In B,PS-7.1n the.year 1998 to 2004 at erstwhile 

Khyber Agency (Now District KHyber). .Being un-trained, services of the appellants
' , ' ■ . 't ■

' were terminated vide dated 31-12-2012, but such order was rescind vide order
• ... I , *

dated 03-01-2013', as. the competent .authority vide-order dated 05-04-2013’
■S'.*' * ' .

circulated the decision to consider 'appointment of-all .those un-trained/un- 

qualified iocal community school teachers for re-appointmeht against the available 

sanctioned, posts-of PST with , the exi^ng recruitment criteria subject to the 

condition that they y/ill acquire the . prescribed professional and , academic

qualification for the post within 24 monfis after their re-appointment’against the 

' regular; R ip^. Upon appointment-against, regular posts^ the-appellant failed to^ 

:quire:the same, hence were terminated from seryice' Vide order dated 31-07-

2015, against v^hich the appellant filed departmental , appeal followed by Writ

Petition No. 3682-P/2015, which was dismissed vide judgment dated 28-09-2016.

The appellant challenged the decision of the High-Court, in the Supreme Court of

Pakistan vide CPLA'No. 3464-P/2016, which was disposed of vide judgment dated

27-04-2017,on the terms that let, the petitioners, submit applications

respondents and we .are confident'.that they will look-' into this matter

sympathetically inylew of the-facts :and circumstances of The case, obviously,

anybody already legally appointed, shoUtd'not be disturbed.'.In pursuance of the

judgment, the appellants submitted applicatipns to the resfiohdents but they
, ’, * ■ ‘ ,, , ' * , 

not appointed' and such decision was communicated to the appellants vide order

dated 27-0.9-2017, hence they again, filed Wr;it Petition No; 4283-P/2017, which

, was accepted vide judgment dated 28-06-2018.; In pursuance of the judgnient,

the appellant: were re-appointed vide order dated 22-06-2019 subject to decision

^ iXKSTEd court in CPLA.already filed. The august Supreme Court of Pakistan
, ■' . •' ■ k. ■ ’

■ decided the. case, in .favor of the. petitioners (the present-respondents)

to the

were.

ec;., vide '
:'

(; (

•j.r
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■:

judgment dated 28-06.2018 and in pu^uance of ■the:;judgment
the' re- /.

appointment order dated 22-06-2019 wiwas cancelled vide order dated 30^12-2020;
t

Feeling aggrieved,- the -appellants filef departmental appeals,' which Were 

responded, hence the instant service appeal with prayers that the impugned order

cJated 30-12-2020 may be set dside and: the appellants be re-instaM m

. back benefits or any-.ottier remedy which'this'tribunal

may also be granted in favor of the appellants. -r ,

not

. service with ali
deems, fit

• 03. Learned counsel for the appellants has contended that the appellants has

not been treated in accordance with law,.hence their rights;secured under the

Constitution has. badly been violatedf thai;the impugned order dated 30-12-2020 

is void abjt

S/

ip as it has. been passed without fulfilling the codal fbrmalities; that

,^^^efvices of the appellants were dispensed .with,, without observing the procedure 

as prescribed in- law; that the.appe|lants are havingfsen/ices of almost 20 years at 

their credit and it would not be. just bn

\s

part of the appellants to ignore their 

initially project employees but
f ; services rendered so fer; that the appellants 

later on were regularised, hence they are'endtled. to-pensionary benefits; as the

apex codrt in various judgments has already granted relief in Similar nature

Chat cases of the appellants may also be considered

were
• ;.<■

cases;,

the'same footings on the 
Prindpie of consistency and dney may. 'be granted pensions^ benefits keeping in 

view their length of service. - ■

on

04. • Learned ^ditional Advocate General for the respondents has- contended " 

that the appellapts were initially appointed on' project fposts PST Communal

School Teachers for the project;peltod only; .that the appellants were terminated 

fr°-^se,vice:on 31-12-2012 for the reason that they.were un-trained; that-the 

appellante were re-appointed.subject to the .condition te acquire the.prescribed^ 

academic '.and ' professional qualifications- within ; 24.- months. :after .their

; re-appoinhnent orders would stencj-cancelled; that, 

acqulre'the required qualification, hence they:were agairf

-A'lV
appoiptmeats, otherwise their

appellant failed to-K'rt

:



I
.

■

•:4' .

terminatecl yide.order dated 31-07-201 q an • ^ ^ 

- /2015, which was dismissed
‘7' No\ [

vide judgment dafed;28-d9i2016;' that the
appellants filed CPU No 3464^P/2016,

found :devoid of merit,. hence were

Which was also-disposed of on 27-04-2017

that '

were

compliance: with judgment: rejected; that in ■

Hi,. Co«
wilk th. coMitio, of dicliion „ a,p.,„,

supreme coup: of Pakistan

were re-jnstated again 

court in GPU alreadyr filed; that the 

decided : in , fevor of the; appellants (the 

respondents) vide judgment;, dated : 28-06-2018, ■ hen'ce

terminated from servicd Vide order dated 30-12-2020; '

present

th^y were

that cases of the appellants 

hence the -present appeals' being

again

had already be 

devoid
decided by the Apex . Court/ 

merit may be dismissed.;.

We have heard learned
counsel for the parties and have

'.perused therecord.

06.

teachers/communal school teacher (BPS-7)
.on contract basis in■y communal

,004, .. year, 1998 to
e year.2006, three months PTC shor^term trainings were

schools in erstwhile Khyber'

Offered to all such teachers and
nominated 57 un-trained PTC.teachers, while the

appellants
e next •evailabie training course in the near ^ture. -n,e appellants

.duties to the entire satisfaction of their high ' 

order dated 31-12-2012,

•were performing their

1 ups and when they shocked that vide 

thelr -services were terminated on'the graund of being' 

said termination-order-was cancelled and the '

V

un-trained, however the above
• I

appellants-were

' ' -py-1 .cas te , ^i f

: prescribed '■professional training within 2^1
fPonths. Record is Silent as to Whether

any such , ;y-

-i
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ss- ;
1 .

training was offered to a,e oppeliants-within the. prescribed period
or otherwise,

as the:app6i|ants themselv
es-were^ unable .to'acquire such qualipiation,

rather it

arrange such training for them. After
was responsibilitY of. the respondents to

expiry of the period, the' appellants 

, 07-2015;

r

again terminated vide order dated 31- 

against which the appellants filed departmental appeals fbilow 

petition No. 3682-P/2015 '

were

ed by writ
which was dismissed ^de judgment datled 28-09-2016

the grounds that die appellants failed to acquire the prescribed qualifications.

It however was responsibility 'of the respondents to equip, them With the required

qualification, asrit was beyond, control of the appellants to select themselves for

on

1 .

such training, rather itrt was. upon discretion, of the respondents to select

candidates by .turn foh such trainings:.
. The appellants', probably found suchopportUfTTtvTat a

. •
belated stage, but during the course of|liti9atidn,. the appellants•;.

\j^_,^ailed to the convince.the honorable
court on: the point-that professional trainings 

:.not suffer for Ifbilies of the 

■case before the county against which

' \
are conducted . by re^qndents andVthey must

respondents, hence th.ey lost their 

appellants filed CPU Noi 3464/2016, 

04-2017. on

the .
which was decided vide judgment dated 27-

confident, that. resporid,ents Will look into .this mai
3 and

we are 1 •

- matter sympathetically in
■ •• • ' ■ ' ■ '' ■ !

case, obviously, anybody already
view of the foots and circumstances of the c 

legariy appointed, should, not be' disturbed.
In pufouahce of the judgment, the

appellants filed applications before tbe respondents but .tfieir 

turned down, against, which
requests were

the appellants again filed-writ: petition'No 4283-

™.rI, CP,,:
i’

case In favor, of the 

compliance, the order of their .

.cancelled .vide .order dated 30-12-2020,:

\
\ ' «led. Tbe august supreme ^prt of Pakistan'decided toe 

petitioners'(the. present; resppndents) and-in'

^2-06-^2019 .was c'

!

K';»

itff’ ■ •
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against Which the appellant fled], depa« ■; 

responded, hence the instant serviffi appeals. : • ■
appeals, which were riot

‘ ^

07. WC' have observed, that th>1*

; the aijpellants worked against- the PTC posts on
, contract against project', posts for guite sonre time, thereafter,, they 'were

.-rolnM ^ ^

J0» .rpsr
- ™«.n

Tb. ft, 4,;,^
qualifiGation withtn' the stipulated

timeframe, which however was responsibility

arrange such training .for them well within-time end the

supposed to suffet-for lapses of the: 
relying on Judgment in Writ Pehtion ^o, 4657.p/2016,:«he h6norab,e

Of
the 'respondents to

. app^l4€ihts were .not
respondents. While

;. •
le High Court 

It is pertinent
Peshawar decided in their favdr vl 

to mention that in Writ Petition 

petitioners

vide judgment dated 28-6^-2018 

No. ■^57-P/2016 decided 

were also similarly placed employees being PTC teacher^ in

■
on 29-03-2018, the

communal■ • -f 
' r schools'and in pursuance of that Judgrnent, their services were regularized.

present appellants and the appellants .in that case 

qualifications: but the

The
only difference between the T •

was. that they had . acquired the presaibed
: present

appellants did. hot find' opportunity to acquire such treinlhg,; hence they lost the
opportunity. on; this single .point inspite of the foct that ^ ir '

K raa that . it-.vyas^
responsibility to select, themselves for

, the
r such training, rather it was mandatory upon' 

such training.'-respondents-to select and send them! for

08. . appellants contested their case for quite longer time but they did- not i

^.WE,gTEO ■“'^plaint against them. .The appellants
^ ■ otherwise has . become,

EqPity and fair jjiay demands that the lo
overage to get their jobs elsewhere. E

, ..'A'>2a^R

'r taHj.U’ir'

ng
, ?'
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1

semces ^endemd by the appeKaht^'against the posts sh^ll not^go in>aste and it:

.un-Just to: ignore th^r ibn^ and un-blemished' seryice, It is aiso an ■ 

admitted fact that.the appeiiants served iniBaiiy on contract:^but later on they.;

Would be

^ ■.

/■ I; ■ j 
■ ' ■ i>i . •

appoioted.bgainst regular posts.’We are of the considered opinion that the/ 

deserve to be treated .sympathetically; or

, were

; on ;the issue.'of grant of .pensionary 

benefits. Regarding the qoestioh of entitlement of the appeiiants to ^the
pensionr'

we wpiiid like to reproduce the teievant ruies of the pension rules,
1963 .as under;

•• f
;

i’.2. Subject to any special rules; the seryicesbf (he government servant
■ begins to gualify for pension when he takes over charge ofXe post to

■ which he is first appointed.

2.3. '^^^raryend.omciating service shall count for pensiori as indicated
■ beio^.

:

VI v- ;fi^'^'^^Pbservdnt borne artl^nporary estabrnment.who have 

: . rendered mare than five years ^copdnuous temporary'service for the ' 
P^fpose of. pension or gratuity; and \

■ : bad omciatirig service fallowed by cormnrrationghall also
count.for pension.or gratuity.

>

' h

The rules ibid reveals that service of the; govermeht 5
servant begins to

qualify for Pension from the, very day of his/her taking over 'charge, 

irrespective of the fact whether his/her appointment and, entfy into service 

. temporary or regular. It is also clearfrom Sub-ru^i) that condnuous temporary i 

senrice of .a civil .servant'shall .also be-counted for ^e purpose of pension ' 

g.ratuity-and by virtue of sub rule- (ii) temporary and officiating 

by confirmation shall be counted for pension or gratuity, : '

was •

or"

service followed

09. The august Supreme Court of Pakistan in its Judgment

1973 sc 514 hp held teat "it must now be taken

enters.

retirement to what

reported as PLD v

5 1 as welj settled that a person
government sen/ide . has . also-something to lo6k forward after his

• ;
' '"'^^'ESTEmho ;.

/ -wTiyA-iifsjER ..

valuawe of such benefits, -it Is equally well settled-that pension like salary of

are =?!ied retirement benefits,, grant: of. pension freing the'
3<j

i

•/
• .;'V

T
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P 84 1, r .»?

.i.! ■ a.c.,,3e..nt , no longer a.bount,. ..t a, right acggired after-putting in 

; for the prescribed: minimum p

• . Educed or refused arbitrarily.except to the extent arid in th^ '

the relevant rules."-

!>S.v

'• It cannot be -s*
1

: manner-provided in.

■ 10. • In the Instant c'a^e,- -the appellants- served continuously for almost 20 

years, -faitially on. contract and «owed ,by Aguiar sen^ice and as per pension 

the..appe||ants has qualified the prescribed ^erVice W pensions^:. 

In view pf the foregoing discussion, the instant appeal-as, well 

connected service appeals ■

: rules, 1963

benefits.
as the:

1*

paitially. accepted by modifying the impugned
orderdated 30-12-2020 into compulsoV:r^^^ '

benefits aiongwith .ancillary benefits^ wit

are •

;•purpose of pensionary

with direction to the respondents to finalize 

the pension_cases of the appellant for the enbre period'crf their se^ice.: Parties

are left to bear their own costs, file be consigned tb:record room: >
f.
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/
,: ' nrid' liicls or iJic casc ii.s"i'fer prcscnl service appeal arc thal.thc appcllanl

Priniiiry SchpiP ’rcncher in Male „ • ; ii-;.

f (H-" aLiiy 2016 due to

m j
I.

•;is sL'iA’ing .in, r-;duc;alu>ii iOcparlmcnt as 

( V,mmiini[v Schoul. His service was dispensed wi.th w i'-,c.
1,-

(Uniraincd PST) vide prticr chUed 05,0R.201 6lark .nl'prescribed c|Liali(icali(ai i.c

[■.cluciUion Ol'decr Power and Central Kiirram Snddaihc Addilionnl 'Agency

I'ATA onppcllani Tried dcpartmenli.ii appeal bclore Director DduCci.tion

re|eeLed vide order dated '27.09.2017 and 

vide letter No.' 292VHdii dated 28-';l 1.2017

'! ’riie a

IN.1)S,2I)16 hut the same 

rMninnmiL-alecrio the appellant

hence, the present service appeal on 12.12.2.01 /.

' Kcspondcnls-were summoned who conlcslod Iho appeof by Hling wrilKn ■

i
■:

. I.
■A' iwas 1 •V

i

i■ .'i
ii ;

i!jW;

iiilli

:
'“''i: m\ :rrplv.'cr-mmcnl.s.'

<ill . .l.earncd' eounsei Ibr the, appcllanl.conlendcd that .the appclianl

vide ordci' d.nlcd 27-,06.2013 by lliu 

dis.|jenscd with on ihc:groiind of lack oC 

PST CerliTicale..'.h was I'ui'lher

was I'■.b

AflSIS- f. •d.
T

I’riinaiy SeluHil ieaehci':ip|uiiriicd as

mpclenl.auilua-ity bill his service was

\

T'pru.'^erihecL prol'essional qualihcalion ■ i.e

ihc- appcllanl^.was.having higher qiialincalion

also having. ITDd-Degree bul the respandcm-dcparlmcnl

?■;

(
f of M.A, Political ::
i

cnnicndcd ihai
hits •> Ig

■•T'lcncc iinti w
„„;,|,ncoliun or ih. .ppollLinl.hiKl his service wss-dispensed

ice and aribrding opporWnilyi.ul' liairing
red the saidn;ni'

••.riili wilhoul a.ny shovy-enuse notice 

[hcrelbrc. ihe impugned order is illegal and liable he set-aside. It was iurlher i;
10

20.01.2017 ;
also granted I'ST Ccrlilleale on !

. ri-nteiulcd lhal the appclianl

■v ihereliore.'H'e.nurd' Uii is liiliy qualined. ■

( 111 uu.’ other hiUid 

iigrpo'sed l.he. coiUciilion ol 

. ■ Ihc appclianl

.;7.06.20I T hm later on lii.'S service, was

was • I

liiirr.'
!■

, learned IJepuiy IJisiriel AUorney lor Ihe resphndcnis5

i!

learned counsel lor Ihe appciicnl and confended lhal

Teacher vide order dalcd

I ;HI

Him 'was appointed a.s Primary School
i

authoritydispensed by.the.competent
7

.‘D'

U' •;

• f

. *1/

s*-:

I

T
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\W^li' cflcci n-om V' .liity;- 2ni6 due* lo Inck:-of pi'escnbcd proiessional 

■ quiilincalion-.or. Ihc bfUsis oC IcLlci- No..yS22-35 cJtUed b2.08.20i6 ns well ns , 

vci biil direclion nnei S S D noli [icntioii No, SO (l')/SSD/CSTR/99-l 08, ll was 

. , i.irlhci- conlcnclcd lluil.since 'lhc PST Cerli-ficatc Wiis necessaiy but thc.EippcItnni 

Ihc.PS'.r Ccrlilictilc nl llu lime driii.Tnppoinimcnl Ihercibic. ihe 

.a.mpclpnl ^>utlionly hi.s .I'itlilly dispensed willr-his.service and prayed Inr 

disnii.s.sal ol appeal.

..'•5
!

wa;-' iinl having)

5

IVrnsal r>l'die record reveals thal Hie appcllanl was iippoinled^as I'rimary 

Sehr.nl Teaehcr vide order rialed :7.06.20I3. d'he reeord lurlhcr reveals llio. die

Pniilical Science ncgreti d'lidi-eeoril l'iinlier reveals ;
}

A'l
appclliiiii .ha.s luivinii M.,AIII!- i:

also hiiving IJ.IhI Degree issMed'on-26; 12,2013.iMeaning. 

1 diar ai die-lime ol' nnpugned order daled ()5;0S.20lft, die appdilani

.. iKiviiie IS.lirl Uegiee: The record also reveals; lid'PST Ccrlj neale has s.lso been 

T issued 1.0 llie iippellanl on. 20,01,2017 and llic appeliani was having iiiore llwil

•I ihai ihc appclianl was
1- \'/asS t' !'

iif ■■■ i

I#'.'
'13

v.ni-s service at ihe (iiPe of impugned order.dL is also well,seltlcd low tiuu;

lhan"l''e .should be .given

I
I . e

adverse, (a'der is. passed agninsl .anyoneif' any

)PPorUinil.y orhearing, sho 

he pa.sscd agai-n.si him on

cause notice ns In why siicITadvcrsc order may notS.

VV-
l

such gro.Linds.M^ccord reveals duii the 

br ihcbippelhini wi.lhout any

• such and

^ ■ responileni-deiiarlmenl'has dispensed [he .sejro 

shovv-eausc noliec oi
giving opporlLinily ol' personal helling Oierel'rae, ll.c

vinlalctl.ihe prineipte dif natural Justice which ims 

impugned order illegal ami liable to bcisel-aside As such, wr 

pavtially accept the appealhsctmside the impugned order;with the dircciron lo 

A respnndenl-departnientto issue show-cause notice tadhe appellant that why

' haslespondcn I-department i 5

'. I•lenuc!':: I.

;

v.di. :: ..
...ic

;t i'V

!r
. ;

!■

l 1

•i.•iiiur after
\ •‘T'i his service ma

y, not be dispensed, with on such land -such groumis^

pporliinilY of- persniiai

-mm' ■
iS-i I

V/J y/'i.
notice I'lul gi^^mg'v • 0•i ihe show cause.5..-j icidying

•• . tTla i!

r-

1
i ■ ■1.

t

r ;r )/'
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order deem' ijpprnpriiUe lo Ihe respondents. However, ;ihc 

of the appellant will be subject lo the oulcopic of decision of 

iioiicc. Pimwa are IcR lo bear (heir own costs. File be consigned to

.arinn. pyss

loinslalenicnl

sh<u\-.c;uisc.
!

Ihe record room..

(MUHAMMAD AMW ICl-iAN KUNDI) 
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. '/.Supreme Court.of. Pakistan]

^ Present: Abdul Hameed Dogary C.J., Ijaz-ul-Hassan Khan, Muhammad Qaim} Jan Kh 
■ and CIi. Ejaz Yousaf, JJ

GOVERNMENT OF. PUNJAB, through Secretary Education, Civil Secretariat^ Lahore and 
others-*--Petitioners- ^

an

Versus

SAMEENA PARVEEN and others-—Respondents .

Criminal PetitionsNos.71-L:and 72-L, Civil Petitions 215-L, 216-L, 217-L, 218-L, 224-L to 236-L of 
'2006, decided on 29th April,-2008.

( On appeal from the judgment, dated 29-1.-2008 of the .Lahore High Court, Lahore passed in Cr.O.P. 
No.370/W and 56i/'Wof2007..Writ Petitions Nbs..ll525, 11263,11516, 11662,11663, 11766. 11881, • 

. 11835, 12136 and.l2185 of2007,-86; 123,-'274, 345,599, 64’3 and n619.of2008):, • ' •

•j

Civil service—

. —Administration,:'of justice—^lf a Tribuiial or the Supreme Court decides a point of law relating to
the terms and conditions of a.ciyii servantwho'.litlgated, and there were other civil servants, who may 
not have taken any legal pfoceedings^iin-.such a-case, the dictates of justicb;and':riile of good 
governance demand that the .benefit;of the said decision be extended to other civil servants also, who 
may, not be parties to that.iitigation, instead of compelling them to approach the Tribunal or any other 
legal foram—All citizehs^e equal.before law.and entitled to equal protection of lUv/ as per Art.25 ,orihe 
Constitution.- ' - - /

}

ii/

f-lameed Aklitar Niazi v. The Secretary, Establislunent Division, Government of Pakistan and others 1996 
.,'SCMR ,1185 and Tara Chand and others v. .Karachi .WateKand Sewerage Board, Karachi and others 2005 
'SCMR499fol.

Mst. .Muqqadas Alditar and another-v. Province of -Punjab through Secretary Education Departnjeni, 
Government of Punjab and another 2000 PLC (C.S.) 867 ref.

Ms. Afshan Ghazanfar,'A.A.-G., -Punjab-and-Rana. Abdul Qayyum, D.S: (Education) Punjab for 
Petitioners.

S.M. Tayyab, Senior Advocate Supreme Court for Respondents (in Cr.Ps. Nos.71--L, 72-L and C.P.224-L
of2008). I

■|

Nemo for other Respondents.

.1.7.^ ! 1,

•

ORDER

ABDUL HAMEED DOGAR,-C.J.—Tlirough this order we intend to dispose , of above captioned 
petitions filed against ebrnmon judgment, dated 29-1-2008 passed by learned Judge in Chambers of 
Lahore High Court. Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos. 11525.) 
M'263, 11516,11662; 11663, 11766, 11881, 11835, 12136 and 121.85 of 2007, 86. 123,274, 345. 599,643' 
and 11619, of'2008-.filed by respondents were allowed and the impugned orders pas.sed byl 

- - 1' ■ •
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lent-
lmp;//w\vw.plsbeta.com/LawOn}ine/iaw/casede.scrii:!lr ■ '■■ lon.asp'.case.fioner/authority were'set aside.

I

I

? -f Ur i- rS '■■11 PTC Teachers on the basis of the above S P^fonnance of their duties as
i i'lfei I'M f. 1 . , authority. It is. however clai-ified that th^ ,order, is declared to be without ikwliil

M I (Efficiency and Discipfine) Rules, 1975 " ll Punjab Civil Servant - ■> .;.

on 0^0 agahtafS^ces oo"p^dt?we.•e^''“‘v ^PPoin.ntents, But later
challenged before learned Lahore^Hiph C T? dated 3-8-2005, which order was
writ pedtton. was allowedNo ^ 6864 of 2005. 11. said 
illegal and wiliiout lawful authority. Similarly one of th^ mpugned order, was declared as
the order, dated 3-8-2005 before Puniab Servi^p T 'h i namely Mst. Naseem Akhtar assailed
^vas also allowed vide ud^n'r da^d 4 ^2706 ?^pT A h ^006 which
Petition No.l960-L.o/20^06:Llfc

; respondents-were terminated F^ehna^riL.A 1 V, ^ ^ 26-9-2007 once, again the seiwices of
Lahore High Court, Lahorewhich,.;efSlS:^^rS^^

i
i ove.
f

' ofdti'le^ed STt‘r™ n'' '*PP=“™’8 ™ hehalf of petitioners that the jur isdiction!

i
f

were, inP

smne’ of the"r learned Senior Advocate Supreme Court appearing on behalf of

3= 3“ES35S“ =-'~ .
'3?, (iCdateel^ltSl^k ” Pf*' LeLtian No. I960-L of 2006 vide judgmelrt. ' ,

■: .V

procIedrWofrcaJel the parties and have gone through tlie record and
case of Met Ma "Ehe matter has already been decided by this Court in therelMms asPrrTe , .and it has been held that the appointmLt orderT of Ihc-

benefit o/lhe said decis^i^hp'lvt ^TTt governance demand that the
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reiterated by this Couri in the case of-Tara Chand and others v. Karachi Water and Sewerage 
.ard; Karachi and others 2005 SCMR 499 and it was held that according to Article' 25 of the . ■ 

onsiiliition of Islamic Republic of Pakistan, 1973 all citizens are equal before law and entitled to 
jqual protection of law. . .

,entfc;
I

. / 5^I
•..I

r
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I

6. In this view o-f the matter, we are’of.the view that no ground for .interference in the impqgned 
judgment is made out. Accordingly, the'petitions being devoid of force are, dismissed and leave to 
appeal refused.

PetitiorisdismisseM,B.A./G-13/SC
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