: FORM'OF ORDER SHEET
Court of‘

Appeal No. £1402/2023

Da‘t:eo_forder o O;ae}_c;rothe?proceedmgs with sigr{a‘ture ofjl-jdge
proceedings
22/06/2023 e . . , L
/06/ Fhe appcal of Mr.Samandar Khan resubmitiod

today by Mr. Kabir Ullah Khattak Advocate. 1t is fixed for

preliminary hearing before Single Bench at Peshawar on

By the order of Chairman
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aspected Sir,

it i:s; submittad that the present 3 connscted ap pr* 's Were recelvad o

G‘«S.OS.O,__ after thoroughly &crui.n'zmg the same so many deliciencios v

- found in it, which was returned to the Iedrm->d counsei for the apnoli, i

completion .and- resubmission after maturity of cause of acition. It

LRSS

13.6.2023 the learned counsel for the appellants ra-filod the same sieme o sn
also without removing the cbjections no.1, 3, 4 & 5. '

HiThe appeal IS NOwW submltted to your honour ur.dm rule-7 (o ot gl

' Pakhxur khwa Service Tribunal rules 1974 for appropriate order pleasa,

. - | ‘ 4l

- Worthy Chaigman

W«Q
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q;fea( VY~ 067 3953
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This is an appeal filed by Mr. Samandar Khan today on 05/06/5.0 7

H dated 04.10.2022 against which he made/preferrad dopartrgnis

. representation on 06.05.2023 the p'eriod of ninety days is not yet lapsed ac o

of the Khyber Pakhtunkhwa Service Tribunal Act 1974, which is prematur o oo

in an authority reported as 2005-SCMR-890.

As such the instant appeal is returned in original to the appeliar: Coo

' appeiiant would be at liberty to resubmit fresh appeal after maturity of .00
and also removing the following deficiencies.

@ Annexures of the appeal are unattested.

HIR TSR

2- Annexures-A, B, E, F and K of the appeal are illegible which maw be -

by legible/better one.

@ The authority to whom the departmental appeal was mada/praters

been made a necessary party.
~. in the heading of appeal there arc only three rospondents b

respondents which are given on pagc no.& the number of rezuerno

LNCOR IS RREN

four, the same be rectified.
@ In each and every document the name of appciiant bo highligiviad,

NG, /éétf_/ ST, ‘
0 o9 o 4;“__/_20 23, | v

REGINTHRAR

VIOER TREIVINAGL
RPAKHTUNEN WA
DESTTAVUALL

Kabir Ulah Khattak Ady.
~ High Court Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

appeal No. _[lfo2 02023 | ;

‘Samandar Khan Ex,—PST S/o

Khétim Jan R/o GPS
Kogpand District Mohmand ; | |

VERSUS
1. Director Education New Merge Area KPK Peshawar.

2. District Education Ofﬁcer Ghalana1 District
- Mohmand. |
3. Dlstnct Account Ofﬁcer Dlstnct Mohmand
Respondents
INDEX. '
S.No | Description of documents Annexure | Pages
1. Memo of Appeal ! -1
2. Addresses of the parties i +
3. Affidavit =~ { 3
4 | Application for condonation of | | 3 —\a
delay i .
5. Copy of appointment order A =13
6. Copy of order t B L=\
7. Copy of Judgment v C LR
8. Copy of reinstatement order i D I ot AN
R 9. Copy of order | E =623
10. |[Copy of Judgment dated| | F -~ {3 -
© - 128/11/2018 | 2R
11. | Copy of the Judgment of the| | G - Lo -
Writ Petition No. 2498/2012| ' It
dated 22/01/2019 R : 1
12. Copy of Judgment dated| } H Sl
28.01.2022 ’ L
13. | Copy of impugned order | | -
14. Copy of Departmental Appeal ;
{15. | Copy of Judgments {
{16. | Copy.of Judgment of Supreme t .
Court AR
18. | Wakalat Nama \ g L
© Appel <o
Through - % =
' ir-Ullah Khattak

%oeeda Khan /

Advocates, ngh Court Peshawar '




BEFORE THE K[-IY BER PAKHTUNKHWA SERVICE
TRIBUNAL PES HAWAR '

e AppealNo ﬂ{bl oi 2023

" Samandar Khan Ex-PST S/o Khatnn Ian R/o GPS o

'Ko gpand Dlstnct Mohmand
_. Appellant .

.’VERS:US; "

4 l Dlrector Elementary and Secondary Educanon KPK
. Peshawar -
"_.2 District Educatlon Ofﬁcer at Ghalanal Dlstnct :

o Mohmand.-
- ‘3 DlStl’lCt Account Ofﬁccr Dlstrzct Mohmand

- Respondents .

APPEAL UNDER SECTION 4 OF THE KPK
. SERVICE TRIBUNAL ACT, 1974, AGAINST
. THEIMPUGNED ORDER DATED 04.10.2022° .
' WHEREBY '_THE SERVICE OF THE -
'APPELLANT HAS _BEEN _ WITHRAWN
. AGAINST WHICH THE APPELLANT FILED -
. 'DEPARTMENTAL APPEAL ON 03.11.2022 - -
 WHICH HAS NOT BEEN DECIDED WITIN
THE STATUTORY PERIOD. -

- 2@%}‘. "

o | On acceptance of the mstant serv1ce appeal L

o | ,the 1mpugned order dated 04. 10. 2022 may kmdly .
- . be set a31de and the appellant may klndly be
’remstate on h1s servwe OR' pen<1onary beneﬁts, |

- ‘may kjndly be granted in favor of the appellant '. 4 =

| :‘; alongwnh all back beneﬁts | |



Respectfully Sheweth: E
FACTS

)

S

3)
31/ 12/2010 wn;h respondent De artment and after

"

. ’ N
. P
) .
: Lt . .
[ 3

' The appellant respectfully subrmts as under: l ’

. That the appellant was appomte’d as QPSIT (BPS-07)

“on 06/03/2003 as community base. échool teacher

after r‘ecommendaﬁon of Selection Committee and

also fulfillment the requrred crnena for the sa1d

- post. (COpy of appomtment order is attached as |
Anhexure -A).

That after appoinrment the appe'llant. perforrned his
duty W1th full devotion and hard work and no .'
complarnt whatsoever has been rnade agamst the

appellant.

That the appellant performed hrs 0fﬁc1al duty till

~ that due to closer of commumtyr school the service .

of the appellant has been d1spensed vide the

impugned notification dated 13?12/2010 (Copy of |

order is attached as Annexure-B)

That the appellant subrmtted tert Petltion No

- 2498/2012 for remstatement and regulanzauon of
~his service which has been accepted on 15.06.2016.
(Copy of Jndgment is attached as Annexure-p).' '.




-~ 'is attached as Annexure-D).

I wm——

That nonl-implementation of Judgment passed in

Wit Petition No. 2498/2012 the appellant filed

‘ .COC No. 330- P/2016 on response of which the
| appellant has been reinstated on 19/04/2017 by the

R
respondent Department on community project for

* aperiod of one year. (Copy of reinstatement order

‘That the appellant has been adjusted on permanent

: post and has been regulanzed on 30 04. 2018 and

o performed h1s duty with respondent Department on

7

~ Annexure-F).

4 regular ‘basis. (Copy of order 1s attached as

Annexure-E).

f

That the r'espondent Department filed CPLA No
450-P/2016 against the said% Judgment - dated

~ 15/06/2016 whereby the Judgment dated

15.06.2016 are set aside on 28/11/2018 and the
matter is remanded to the learned High Court for
decision a fresh of the Writ Pefition filed by the
respondent. (Copy of Judgmentidated 28/11/2018
of the Supreme Court of Pakistan is attached as

4.?). . . . ' NS .‘ l
. . 1‘ .

U " ?

That after remand the case to lqarned High Court
Wit Petition No. 2498/2012 datbd 22.01.2019 the
verdict of the Judgment of Peshawar High Court

~ Peshawar Para N 0 21 of the 7 udgment accordmgly,

this end all the connectmg petritrons are allowed

and respondent are 1ssued writ "d1rect1ng them to

 treat the Petitioners of this end of] all the connectmg

]

p'etit_io‘ns'as regular permanent employees from the




~4— 1|

 law came into force as drscuss Fbove or frorn the

. 9)

' 10)

11)

12)

- A).

. attached as Annexure G).

. Annexure-I).

: date of offlclatmg service as stated and the relevant

* provision of law (Copy of thé Judgment of the

Writ Pet1t10n No. 2498/2012 d?ted 22/01/2019 is

Tt

That . the 'resp-ondent‘ De-partn;lent"_ ;_fi_led. CPLA
~against the -Judgment order hated 22.01.2019

which was . rejected on 28. 01 2022. (Copy of .

- Judgment dated 28 01. 2022 is  attached as

¥ -
T

Annexure-H). | 3
. .Tp . . I

That on 04. 10 2022 the 1mpugned order has been

R
ﬂwhereby the appomtment order o;f the: appellant has

been wrthdrawn without 'full._:ﬁhng the codal

formalities. (Copy of impugned orderis attached as

That the appellant 'filed a Deprartrnental Appeal
agamst the 1mpugned order dati:d 04/10/2022 on
03/11/2022 which is not been decrded within the
statutory period. (Copy of Deparitmental Appeal 1s

attached as Annexure-J).

. That feelmg aggneved the appelllant prepares the

instant Serv1ce Appeal before th1s Hon' able
Tribunal inter alia on the followr-hg grounds.
GROUNDS' .

“That the 1rnpugned order dated 04/ 10/2022 iscome

“under the deﬁmtlon of v01d ord er because it has

;f




.B)

9]

D)
E)

G)

. appellant. :

5 ~ |

been passed ‘without fulﬁlhng the ~codal

formahtles. ‘" -

2 . !
L

~That no charge sheet and statement of allegation

~ has been issued or served to the appellant.

That no show cause notice hasf"; been issued-to the

That no Departmental or regular.inquiry has been

conducted against the appellant%t "

_That no opportunity of . personal hearing and

. defense has been provided to the appellant. '

‘That there is no illegality on paft of the appellant

B |

“That similar nature Service Appeal No. 1371/2017-
- has been aceepted by this Hon': able Tribunal on
26/03/2019 as well as in. Se‘rvwe Appeal No.
‘ | 4904/2021 Wthh has already} been accepted by this

- -.‘-.Hon able tribunal on. 31/01/2022 (Copy of

_. J udgments are attached as Annexure-K)

That according to the Judgment of Supreme‘Court

reported on 2009 SCMR page 1r if a trlbunal or the

. supreme Court decide a point oﬁlaw relatmg to the

- terms and condmon of a civil servrce who htlgated

and there were other civil servant, ‘who may not

have taken any legal proceedmg, in such a case, the

dlctates of Justlce and rules ofy good governance

o demand that the benefit of the sa1d decision be

- 'extended to the other civil servapts also who may,

b

(22




!
: R I :
' not be’,’ parties- t-g that Iitiéation, inste‘ad‘ of
N . ., , compelling them to approach the tribunal or any
| | | other. legnl forum. All citizen af;e equal before iaw
af entitled to equal protection Qf law as per Article
25 of the constructien. (Copy .of' Judgment of
Supre;ne Court is attached as %nnexure:L)f -
I) That any other will be raisﬁi:d at ‘the time of

arguments with the prior permiision of this Hon' n

It is therefore most hﬁmbly' prayed that On
acceptance of the instant ser,vic.‘,e'” appeal the

: impugned order dated 04.10.2022 may kindly be
set aside and the appellant mayj k1ndly be reinstate

~ on his service OR pensmnary beneﬁts may kindly
be granted in favor of the appellant alongwith. all

‘back beneﬁts R %

. Any other remedy which tthS august mbunal
deems fit that may also onward granted in favor of
appellant. . 2 ; |

| - ppel lan% | ‘

Through

ablr Ullah Khattz?k

i.,..«—

Rédeda Khan | o
“ o Advgcatgs, High Court,
2 L 2 ,iPes,hawar.. '




. BEF ORE

THE KHYBER PAKHTUNKHW A SERVICE

Appeal No.._.

.- TRIBUNAL PESHAWAR

| of 2023

Samandar Khdn Ex-PST S/o Khatim Jan, R/o GPS
Kogpand District Mohmand 5 :
......... Appellant
VERSUS

1. Director Educ'ation New Merge Area KPK Peshawar.

2. District Educatlon Offlcer at sGhalanai District
Mohmand. - :
3. District Account Officer Dlstrlct Mohmand

: b
S eeeenen Respondents

ADDRESSES OF THE PARTIES

Appellant |

Samandar Khan Ex-PST S/o Khatlm Jan R/o GPS - -

. Kogpand Dlsmct Mohmand

| Respondents

1)
%)
3)
4)

- Secretaniat Peshawar

S - v v

1
i

The Additional Chief Secretary New Merge Area

Director Education New Merge Area Peshawar
District Education Officer District Khyber
Political Agent DlStl‘lCt Khyber.

.f Appellant : |
‘Through - ! C -

- - - Advocates, Ethh COlll't
T Peshawar :

L
;.




BEFORE

Appeal No.

8

THE KHYBER PAKHTUNKHWA SERVICE

- TRIBUNAL, PESHAWAR. }
of2023 . .

Samandar Khan Ex-PST S/o Khatlm Jan R/o GPS

Kogpand Dlstnct Mohmand £
......... r}\_ppellant
. VERSUS ' .. 4:' .

1. Director Educanon New Merge Area KPK Peshawar

2. District Education- Ofﬁcer at thalanal Drstnct
Mohmand. '

3 District Account Ofﬁcer D1str1ct Mohmand

Cveeenen Respondents |

AF FIDAVIT

I, Samandar Khan Ex-PST S/o Khatim Jan ' oGPS Kogpand
~ District Mohmand - do hereby solemnly f,nd‘oath that the

contents of the instant appeal are true and!correct to the best of

my knowledge and belief and nothmg has be on-cdncealed from

this Hon' able Court

'z




B

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL, PESHAWAR P

oy WY

Appeal No. __ of 2023

W . -..J‘H-'w-
~ .

Samandar Khan Ex-PST S/o . Khaum Jan R/o GPS
Kogpand Drstnct Mohmand -

Appellant

o VERSUS._.
1. Director Education New Merge Ar rea KPK Peshawar.
2. District Educatron Ofﬁcer .at Ghalanai‘ District
. Mohmand.
3 Dlstrlct Account Ofﬁcer Dlstnct Mohmand

e Respondents

APPLICATION FOR CONDINATION OF DELAY
IF ANY ’

|

. - . . » . J
Respectfully Sheweth: .

L4

_ Petitioner submits as under:-

1.. That the above mentioned appeal is ﬁmg before this Hon'

 able Court in which no date is fixed for fixed for hearing
. ; S ,
so far. ; A

.2 ' 25 !

—

2) That the appellant was appomted as PST (BPS 07) on
06/03/2003 as commumty base school teacher “after
recommendatlon of Selectlon. Cc_nrnrmttee_ and also

- fulfillment the required crite'ria _for%the:said post.

£
3,

3. That, after appointment the appellant performed his

duty wrth full devotlon and hard work and no




| - \/0* j o |
complamt whatsoever has been} made agairist. the
appellant. C T
4. That on 04. 10 2022 the 1mpugnEed order has been
whereby the appomtment order of the appellant has
~been W1thdrawn without full j 'ﬁhng the codal

s

formalities.

S. That there is no number of precedénts of the Supreme
Court of Paklstan which prov1des that the cases shall be

dec:1ded on merits rather than techmc ahtxes.
6. That any other grounds will be raised at the time of
arguments W1th the pnor perrmsswn of tlns Hon able

court

. It is therefore, requested that the hmltatlon ‘period (1f

~any) may kmdly be condone in t.he 1nterest of _]llSthC

Kabir Ullah Khattak
goe%eaa Kljan o
Advocates, ngh Court Peshawar

3
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i candidated are here by appointed against_TC-Losts in ltu. community schools under:president, o
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D Maziat Ste. 3anib Jamal _ ! L,.S King Mrhmb Gulg = =
;o2 Al Ak Azt Mehamwas : C.8 Ucha !cwar'\ Naikfvokd: o
vl 21, Sajjad S/C azad Gul SR C S Kung Mchab Gul * .~ 1
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Name of Candidate with Fatliers Name

o))
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',.'v Molmmnmd S/0 Shah Rasool

‘Chos

s} Shah S/0 Hakeem Khan

ssham Khan $/0. Mazrat Moly \mm.nl,

", iohammad Quraish S/0 Moh.\mm. il Akl}.n

«ohiwmmad Khan /0 Ghulam Sakir

il Nibi $70 Lal Said .
s v Shamim S/0 Alimad Gul 7
I'!m! Zwi /O Khan Siid .
Fida Mohammad S/0 Arsala Khiin
Sea Molannniad 870 Shith Rasookz
lhq ab Khan S0 Khan Sharil ~
S Khan 870 Maweer Khan
Kliyali jan S/o Joor Jan L
Amir Khan 8§70 Hamid Khan -+ -
Shah Nazir S/o Arsala Khan o

J Sultan Murad S/o Gula Dad |

‘Fuhiv Al $/0 Gula Khan >
Mawad Gul S/0 Hayat Gul
Mohd Raz S/O Zarghun Shah:
Siyar $/0 Dost Mohammad .~
‘\.n nat Gul S/0 Rahat Gul
Loaqat:All 570 Mumtaz Khan
l\.n.zau Khan'§/0 Noor Jamal
JimalShah S/o Habib Khan |
Khanadan S/0 Wazir Khan ..
Azaz Uliah $/0 Itbar Khan
Isia Dad Khan 870 Dula Dad =
Abbar Khan S/0 Sher jun - b
ljaz Alj. $/0 Wazir Khan ‘é}'m 34“—4"*-—"-'-'-@9
Hu*‘smn Shali-S/Q Syed Masmn Shah

tf.m.:l Gul S/0 Zulfan

czultah S/O Najecm Khan - :
S.nd Ahmad /0 Mohammad Afzal
Mohammad Khain $/0 Mohammad Wah
fefan Utlah S70 Adqash Khan' |
Pizeer Khan $/0 Mohammad Hanif
Alr uOh"ll SIO Ajmir Kl’an

‘A.l.n S/O Bashir Khgn

Sazt Jan /0 lzzat Gul

Zal. 1 Uilak 5/0 Najeen: Khan -
"zm Said S/0 Noor Siad .
aci ‘hah Hassan S/0 Ibrahim Shah
24 ehan $/0 Shamroz Khaw -
.l; Sio II\: i l\}wn '

Schoal where :lppuinlcd

¢ Si\l/ul\onc\lfﬁ .
'C.8 Soor Dugi:Yuquirkle an
1C.5 Kaka !\ou. l!mm Jan

] C.8 Kueu K ls., Glml.m B.lem
L5 Sam Ghi nI\h.u bu u !\h.m

C.5 Spinki lany \'.l%.lr 0

s Spmlu .mLuSnk

. AC S Gulma “djl P\Imas ]

C.S Alam hnll! Ghul"tﬁ Sar\v ar

C S Manzari Clm;m
1 C.S Toor Khel Ahm.u Noou

C.S Yara Khel Haji

'C.S Shamrad thl N}nr ./..u

e @

C.8 Nazar Kate A;I.ug~ ’ : K

¢ SUthag\"ﬂ'lNll Mohd

.J'

C.S Soor Dagi Yuqul &

—

. Do 7 .;

C.8 Kika Rore’ ”“"*}Ll .I.m yoon

€5 Kung Subgali % _'-_A‘ ,
- Do S S

2

Do

ke
C |

.uulur. Vf

Do’
.ul M.m.u B‘:kh .I.mml

. Do

C. S Sham Shah. ‘Bilangd - B -
C.S Atam Kili Mohd Gul

C.S Landi Shah-Zarin Kh.m‘ |
C.S Badnianai Yad Mohd-* é}b
C.S Munzan Chpcm ;
CS Ghau thnd Ak,

. Do~ :
C.S Khanjar 1\1]]1 M;tlk Abi

adar ¥

d
ik r\b‘.l

C.S Khanjar Killf M
.S Jarobi Fa/.a]
(.S Sham Shah BxIan ]
C. S Jarobi Abdiillah §
. Do :.,'—: .
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Yo I LA | STy
B 1\' e of Ciindidate Wlll] F alhus N.mu. School whuc:\ppbint,cd- ‘ ;
- Iv':l'}_~ "1 Saddar Shalr S/O Mir Zaman Khan - i C.S Mainf Khed Malik {skun Bachai
P 73 | Sartaj S/o Mahboob Khan: * C.S Yuru., |1Ll\lfdjl Mad S
R 74 Mol:ammad Nascer $/0 Ghani K™ ¢S Mula: i\hc.l Inom l.my Ayul) E
ST AR L Asal Khan 8/0 Saidan Khan - : "."." 'l. S i
N i' “ 176 Faiyae Khan $/Q° Badam. an g ¢s Sh.nk.u l\h
3 77 A_|m.:l Khan $/OHuwifullah . r : |
78 | Darwaish Khan $/0 Gul-Said ) C By lenv.ulo,thl ‘I .uboq
‘ 79| Mustdy Khan $/0 Wasil Khai - : Do o -
PR S0. Axil Shali S/0-Rahil Shah ¢ S .»‘\hdul I\hcﬂ Iimb.n . Amm :
o I [ Shah Bad Sitah $/0 Hazral Bad Shah Y B
b S2 Mohamm: 1d [Hazoor /0 Hazral Bad Shaly C.S S'um l\hcl“& Jquh ; i
[ $3 7 | Subbat Shah $/0 Amir Khisro SRS o ST ¥
L 84 thsan Ulkah S0 Gul Alam: CS Abdul I\huj Suced U“d!l
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69 Fazal Armn S/0 Fida Muhammad FI/O Kokn thl Jamrud Khyber Agen
30. Attah Ullah S/0 Rozi Khan FVO Mola Ghon Khyber Agency.

31.Akhtar MUI']II’ S/0 Janas Khan R/O kal Khel Jamrod Khyber Agency
32, Khyai Zada 5/0 Aslam Khan R/O Yar Gui Khel Bara Khyber Agency
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33.Mst.Samina Anwar

D/O Anwar

' N
34.Mst.Hashnrat Ara W/O Qabel Shah H/O Sawal Dher Dlstnct Mardan g ) .
35.:Mst. Shah Niar Shehnaz W/O Shklr Ullah R/O ‘Shah thl Kor Hallm Zan guhammad

36. Niaz Muhammad S/0 Noor Muhamrnad R/O Ha]i Takht Bai Dlstnct Mardan
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Lecommendanon of Selectmn Commmee and nom",naﬁof of .
concemed bo;lncal agent at Mohmand & Khyb¢r Agenm in %

the years 2003 ?004 2006 & 2007 reSpectwely 'I'hat mmally

petitioners were appomted on pro;ect post, and. after 1mual

S thelr contract were renewed nll

‘the promulgauon of (N WFP) now Khyber Pakhtunkhwa,

of .
v
. ~t'

v,

Civil Servants (Amendment) Act, ’?005 (NWFP Act No

- 2005) and (N-Wl“ P) now K.hyber Pakhmnkhwa, Employces -

+ J E \ ,(

. (Reg'ularizauon of Servnces) Act, 2009 (N'WFP ActNo. XYI of 5

"009) whexeby all contrnctual & adhoc employees have been

xegulanzed by operauon of law, but desplte it, responden' vxde .

notlﬁcnnon datcd -13.12.2010, Lermmated ,thelr -

. i1

services with cl'I‘g:'qt'(,'mn; _3[».12.20!0. [fence, vaing no-..plhur' o

2

'imp_ugned

adequate & elficacious remedy petitioners huve upprouch:gi{ this . -

Court through the"ipsmnf writ petition. - o S AR

3. Comments were called from rcspondens‘,iv?igh;the_y-',i.' _

denicd the assertion of puuuoncrb and
B .
Ch)

Cl'S m

{umished u_ccordingly.
. stated -that they were appomted as PTC pro;ect teact(

commumty based pro JeCl’. 'schools in FATA and all cornsmumty
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authonty to - carry out mcamngfui scrutiny venﬂcat gri of ,.’

ordered as closed and/‘seryices of teachers of those-schoolg, were

" and closure of cbmm}(m‘it'y schools. It is_pertinent to 'mgirjl;ionf

_ opt‘.ned whxch werc {‘unctaoml and in the arca whcre scha,ohng

committee. A notiﬁcatio'n has been issued by FATA Sccrg'i‘;lrigt

Competent Authonty through ietter No 8878-87 :lated {: s

13 ]2.2010 Further statcd that at-all I‘ATA level m{éach ’ h

ngepcy. a sci't,lt_inx committcc was' constituted by t!{é comi:g'p'tent G

community schools afl ovcr the I'ATA The scrutmy comrfruttec .

v,

has identilicd lum.tlonal and non- lunctxonal i.c p,host schools m‘

FATA. The teacher§ of‘non ﬁmctio_nal 1 ghost sgl;ools&_;wgre ‘

3 .

dispér;sged with on 3_1.1‘2‘.2010, after exﬁiry of px"t‘)';iei:t.%egiéq

"“here that only 'those éqm&mnity schools were ordered tt;;-&bré'.ré;.' ..

. o
“were reqmred and possxble after scmtmy venﬁcauon of <crutmy

.

A

wherem the Governor K.hyber Pakhtunldnva bemg comgetent L

~ authority has approved the re-appomtment of commumty'

~
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the available record. -

4.  We have hcard le'tmed counsel for the pcttttoner ’_«fand

learned AAG appeari'ng' on behalf of'respondents m;d perys :

5. Record lS suggestwe that petmoners were app:imted in -

/)

nbed manner after observmg all codal_fomah

iew, . recommendanons of

P

such ‘as - test and mterv

Departmental Selectxon Comrmttee and appomtment or i
~ ’ t‘.\ AL

the competent authonty Admtttedly the appomtp;erit nrders
ects that p«..tmoners were appom ed,

e

placed on. recmd reﬂ

contract basxs for the project penod in the schools. -ﬁI’hese w

from "001 toEZOO9

g

appointment 1etters are. for the years ranging

e
[

It is also an adnmtted fact that 'since there mmal appm%tment

“their contracts Wete "renewed from time to ttme and iﬂl the

promulgatton of K.hyber

(Amendment) Act 2005 (Act No IX of 2005) and sumlar

leglslatton made by Khyber

ces) Act 2009 (KPK Act, No. X

-
A-q

(Regularizmion of -’Sém
1 adhoc and conti'actual

i £

. employees_ tvere regulanzcd by the Provmcml Leétsla.ture the

v

2009) vide whtch the servmes of al

pctitioners werc in scrvic

terminnted qth.},edly’duc. Lo t.lu:.uu.. ol alf com
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- was studying in’ thatischool are not, at that time. One thing:

the . smd scrutmy comnurtee or not. In the case of F'agnt

. . 3 ' *
said closure order is ghost schools in FATA and tbe scrlitilfmy
: o -. *‘? . :‘:'-"'
committee, so- constmxred has identified " functional- -and’ gr;on
functional commqpity schools. R RN B
| B : TR
6. One thmg is adlmtted and clear from record. thax before
: R r‘ .
termination no nonce was. ngen to the petitioners and all other
employees whose ;sel_'vxccs were tonmnated._ Notl_m;g ‘;s_,ior.,l ' :
record 1o show that the smmny committee check whlch re%c;rd -
B 3 2
" S I N . . »

and from whero they’{deél'arod functional and noh'i'f'unc;i'éhal, S

R

schools and u's'lo"\'v!{cl'lwr‘:{ny student, may be just opesludent,

. . - 2 -

is

G, eyt i A e

DI ey »; i o

v
.
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.

i s s

single student is studying over there. - -

.7. There is.,l'r;otllgng-;oxji."re'cord'soo;viﬁé that aﬁer thé so , .}
oalled r'ovival of 67 »com-m‘tjl‘nity_-schools wherein 68 ih;l;'é andi66 “ L
female commumt-y teacoers:were ad._}usted vide order i\lo. 6045- :, :
619 dated Ghalla.m“ 9lh December, 2011 whether all the “

termmated employees were gwen notices for mtemew befone .'
v 5,
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a) - --Art. ZS-A—Rxght to cducanon—]:ducataon { )

plays an 1mportnnt role in the succcssful life. g

of - an mdmdual--Go.ncmlly, education IS‘.?.: ’

’ cousndercd to be the foundation of socncty: R y
wluch brmgs economlc wealth, - socnl; ,

' 'prospcut'y, political stability and mamtammg‘ ‘ \ .!
health popuhtnon—l"urthcl progress;: of & : o

N [

:_cdumtcd,,pcople--]:ducatcd people eﬂjoy‘; -

. rt:pu.t among their colleagucs nnd' can .8

; educatnon and as under the - mandate of
’y

) -—-Arts. 270AA(8), (9), ZS-A 7, 37(1) &

.184(3)-- Cousntutloml pet:tnon—-Rxght to":

~;educatwn--Dnty of Stnte—-Deﬁmtnon—-By
" virtue: of “Art.  270AA(8)(9) of

‘(Elghtculth Amendmcnt) -Act, 2010 . the
federal .. Government. in the Provinees, . {:

. assailing'thé propos’al of such winding up
* prayer of the petmoners (fathers of students

‘and employees of the projects) was that the

of anw Educ.mon community Schools{be

socnety is “stopped in case of dcﬁcxt of

Vo
. o
s

el‘fcctwely conmbut:. to the devclopmcnt of;"

‘their cmmtw and SOCIEt} by mveutmg new 3 i
: _devxces 'md duscovcncs--—lslnm isa smennﬁc _ )
K rchgxon ‘.mphasmng on the need of scleutlﬁc & ‘.:-; l :‘
nnqunry-—Need .purpose - and l..mds of. 1 i

7.
Qur'm and Ah'uhth elucidated. ]

'\b'n"n

Consutuhon as subsntutcd by Conststuhonal. 3

current .Legislative. list- was omxtted in

pursuance whereof projects being run by the

including .-Basic - Education ~Community

Schools ‘were: decided to be wound up _\Q'h_ilé

proposed uctmn on the part of nuthormes of’

clnsmg down “Eshbhshmcnt and Opcratxon : :f

e
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_under Art. 7 of the Coustitutional and’ that
the State including the Federal and the_:;_f"
- provineial Gevernment therefore,'under Ar.

25-A of the Constitution and parliament in :

A
J B
3

; -‘?‘*‘"‘575"—“""."%‘375%? dieige oy Lo S I

declared to be without lawful authority and
of no legal éfféct and be also dcclared to be in
violation of Art. 25-A of the Constitution and
the proposed act of winding up of the
National Commlssmn of Human Resourees
may be held to Be entirely unconstitutio.nd_l
and of no legal effect,so as to allow basic ~

human_rights to be citizens of Palkistan, -

view of the definition of the State had nctt
absolved the Federal Government from -
conferring the Fundnmc}xtal rights ppon the

.children --Shte in terms of Art. 37(a) of,the

YD e e TR .

Consumhou, shall form such policics on the ‘

hasis of” wluch stade ah.lll promote, with
special c:m., the educational and cconomic |
interest of l)di.kw.ll'tl classes or arcas---{leld,
under Art "‘l read with Art. 25-A of the

Constitution ;hc Fund:tmcntal Rights were ¥

requifred to be enforced by the State—

Especially in view of Art. 25-A of the
Coustitution, it had been made mandatory
upon the State to provide the cducation to

the children of the age of 5 to 16 years.

-—~Preambie—National ~ Commission ..for

Human Development ‘Ordinance (XXIX of 4

2002), preamble—Coastitution of Palistan ]
Arts. 270AA, 25-A, 29, 7 & 184(3)—
Constitutional petitions—Rights :_‘ to
educataon--Prmcnples of pohc)—Wnndmgl

up of Basic Education Community SLhoolc

<

P

e s P .
D R R R AT

ki

established  under National Eduecation- ..

Foundntlon, Ordinance, 2001 and ' the a
?..
£

Commnss:on under Human De\u.lopfnentg
Ordinance, 2002 and the Comm:sswu-——-::
N 53
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‘Vu.li.ili‘l;;'l‘iﬁ.lih:pn;ll' T";lu‘e:lll.iou l"ound.lt.lon

'Ordumncc, 2?02 and. natxonnl Comm:sswn
. .xfor llum'm l)cv«.lopmcnt Ordinance, . 2002,
- .h.wmg bcc:y promulgntcd much prior to the

N mtrodut.tmn -of Constitution (Dlghteenth
“was, substntutcd m “the Constatutlor}.j’, in
rent

',pursu:mcev ‘whereof the " Concurre

-Iq,nl itive h.st u)nt.unm[, c.ntru.s rchtmg to{'

,' under the law. Which werc holding the ﬁeld--"

‘1-]11 [nescnce of said t\so hws, .and for‘ the

. brought’ protectnon to both the Ordmance,

Amcndnu.nt)Act, 2010 wlwrcby Art. 270AA

educatwn were '1bohshed were protected--

Fuudnmenml nghts guannteed under the--

Constltutton wcre requxred to be protected ;

-
e

4

AN N TS S g V=T e o e v T i

to NCIID aud NEF—-Provnslon Whl(‘.h had

could only be repcalcd by the repcalmg :.'

statute and merely by. lssuuw any letter or.. !‘
the order as: m the prescot case to close dmyn 3 y
-the project, of estabhshmcnt and opemnon of '
" basic. cducmon eommumty -schools’ was ) "'
.. contruryto laws.:. .. : A'f :
Lo : S ‘ ;
-—Preamhle-—Nanonnl - Commission " for ; 3
Human Dcvelopment Ordinance (XX]X of ¥ . £ .4
B - s
200"), Premnble—-Coushtunon of Pnlustan, { LY
| Arts. 270A4, 254,29, 7, 70 read with:3 :
Federal Leglsl'mve list part-1, entry- 16 & ' i
184(3)—-Constntut:onnl petahona---Rwht tli3 i.,‘
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)

- up. of Basnc Educntmn Commumty Schoo
estabhshedw uuder + National Eduenhon
Ordmance, 200:. .and .the

inder Human Development

foundntlon .

Commtssxon

~

A S

Ordmaucc, ; R 200”—Qucstmn . i. fo
mmuh.r.llwn wns whdhtr or not .ll'h.r - .
’ .nbollslung thc concurn.nt myslatw«. Last, thc : :
l"c.du.ltzon S was cmpowcrcd to m.lke j"i ; ' {
Y

lcgzshhon rel,mng to -the mattes dlrectly, fg e

lmp.lrtcd - llnjough Basic Educnt:on i
Commumty Schodls .-in 1hc . cnuntry
established : :under N-monal Educa"twn:"
I’oundatlon Ordm.nuc 12002 and N'mon'll

Commlsswn' for . Human - Dcvclnpmcnt'{
Onlm.ulct.,‘ "0)[)2-—-Undcr Alluli. 70 rc.u.! -..-ﬁ

mth Entry 16 of part-l of the’ I‘cderaln

v

~

W R Y Tae s g - s
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. ke,

Consututlonal Amendments, both :
Ordmances were fully. protected and shall "*.
rcmam ~opcratwe unless rcpealcdq in’ @'
'wcordance)wuh the Constitutioa and so long 3
both the Ordmances were holding thefield, '

_the Basnc Educatmn Commumty Schools £

provxdmg mformal " education. to the~ “' ‘
backw'lrd cl1sscs or the areas shall contmuc 3 o :
to functlon-—Proposed action on the part of’ 5‘-, S
luthontu.s of . LlOme down . thdblla]lmtufi ‘
an Operatwn ~"ot' Basic Education ; X
Commumty Schools was- without lawful

authonty 1nd of no legal effect and wns ln

—i..

r'v: ‘ﬂ"

. wolatwn of Amcle ’5-A of the Consntutmn
-Proposed act of wmdmg up of th

Comtmssnon W.IS umonsntutlonal 'md of n

[

. 5".25:;*@

legal. effcct .md the Commlsswn was allov} ed
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‘8.

"Act No. X of 2005 and Act No kVI‘of 2009 are apphcable o
the FATA empl.oyees The smd judgment was upheld by the e
apex. Court as well and in \4new of the sald judgment all;_
petition.ers:arq‘n‘zg‘ulmi e.n‘xp!oyees‘ of the’ comuqity; séf;»
.'wlnch:undeAr no- law; cz‘m b;a closed down and be termeri
pr'ojeclt. ifa shj:gle :st.tidrenf“_wa‘s sru;lyin g there. 'l'he_:';e_ is nq
on fecord'showirig ;thé't'. the; scrqtir;y c'o.mr.nittee \y}'{p‘dec
Ium.lwn.ll .md non l'unc‘uon'll co~mmumly svchno‘ls Ind t

into account that~by'lh‘a'ttimc students were therc or hlot.

S.

- notlfcatton No SO (E)/SSD/CSTR/QQ -108 d‘lted i1 Sn‘ 0

;-
s b ' {

5

to conhnue 10 pelform the positive duty of %

provulmg bnslc luman rights to the cltuena,

"of P‘tlustan—order accordmgly

—

This Court in 1ts Judgment delwered in writ pentxo:j~Na B

3157 of 2009 demded on. 15 9 2011 has held that reguianzanon
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which reads as under:- g
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'_ = cnpncu) as the’ Compctmt Authonty has bccn plca ¢d to

. npprovc tlu u.-.;ppumtmmt of Commumty glwol 2
"Teachers- who qual:ty to bhe posted '\gmnst the regulur vt
posts of PST (BS-7) in phnsed manner at the esp *ctwe.‘;,“

3

Thc Governor ]\hybcr P‘nkhtunlchwn. z.i.,g hls

Agencxes & FRs, purely on merit basis m 'tccordnnce \Vlth
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P

Court conﬁnmng that no employee could be ter_rmnated w1thou <

_ili. © The. sérvices of the un—qualnﬁcd teache

'--Termmatwn of servzce-—Mnsconduct— 1 ¥

" basis lmhle to be- terminated on- 30 days’

'lcuchcra ahall be considered l'or re{ﬁ"

3 appomtment against the regular vacant pos
“ of : PST,-.(BS-7) after adjustment ot‘ loc.xl‘ -

qualified teachers, : R ,"

- sh.lll be dwpcnsed with, P
iv. :_Tllc Community Schools whose teachers area;

'lppomted ‘and shifted : to other sclmols“ﬁ

'_ag'nnst regular posts, would be closcd down.
v.” -The rcspcchvc Commumty SLllOOlS studen

“and no further recruitment of Commum
School tcuhcrwnll he made. :‘g. .

“10. . Pecond sngcsts that even. IhlS nonﬁcauon wns no G

N S - e PR AN
..-~ <N . . K

ra
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. 0 -
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-

: 1ssumg proper show cause iand, regular inquiry. Rellz;r}ce ug

el

B placed on 1997 SCMerssz @' which reads as under:- /50 0%

v B . R R
. ,,»

Civil Servant’s services were oo temporary -

notice or pay in: llcu thercof on cither side—-
Service of civil servnnt were to be governed
by statute and Rules/Instrucnon/'Rc;,ulatmns'

fmmed thereundcr--lf a person is employed

IRT

by

on cOntract Insns and terms of employment -
provide the m’mner of termination of lus; .
services the samc ‘can be. tcrmmatul in terms } -

tllercof—TWlterc,,~however, o person is to be' -
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absorbed -agmnst regular posts in: thelr,i L
' 'rcspectzve Agcncncs/FRs : .'-,.'-.-1 . !‘_‘
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condcmned 1or mlscondugt, in tlmt cv«.nt,

even if - he ns a, tempornry employee or a 1

person - employed on’ contract basis or® “ =

. probnmner,‘he enmled to a fau' &

:; ’opportumty to clear his- position_ whnch
means thnt there should be a regular euqulry

in terms of Efﬁcxency and discipline Rules,

"~ - before condemnmg bim for the allegedr\ n

mlsconduct L .o A

S :._«.'{ v

'Likewisé in the case of Dnrector General’Paklstan e

. -‘

Ranczers Sindh-and another Vs Abdul Rashld renorted in ‘7000 o

. ;.h lﬂ

SCMR-643 it has beea held that:- .-
' " -8 4--—Constltutwn of Pakxstfm (1973), Art.
N ‘-212(3)--'I‘ermm'1tlon of servu:t.—-Servxce of
civil scwant was terminated thhout lSSlIlIl" -'

- him any, show cause, notice and assigning :my
n—Civil servqnt .

d. ;by

i

", reasons for 'fuch termm'\tlo

; whose servxc ’/s were bemg governe :
o Serv:ce Rules had completed probatmn
) . pernod of four yem s—--Semce Trmunal in thc ;_-f 3 ’
‘_'. _.: cxrcumstances, . had: nghﬂy found that :
termmanon of serwce of civil servant '
* without 1ssumg ~him any show cause nonce

and \Vlthout holding inquiry, against hin, was g a
illegal- ‘and. thus had rightly dlrected re-
mst.ntcmcnt of cm] servant - trcatmg :

mtu'vunm., pu iod I‘rum date of ternination.

without. p.Iy

L
LR
.
o~

‘11 Inthe instant case, as per the closure order, it xeﬂecl.zitkat; :

:.. " ) . -"‘ ,N;_'.' : > -
. there are altegations aggfnsl the pctmoncrs that thev dld not
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‘community schools by.'l'evi{fal of the non functional schﬁols' b}{

" making the ch:cumst'qngeé.",.s“o that the Education flourishes ip .~
: thg’-tribal. area. The'i,exergise}pg-done within- one~month aﬁe:r

: w'i__tﬂout pay.

‘~1‘5}” Tune. 2016 -
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Announced.
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"acra.mst the posts therefore, they are not entuled to the wag e
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OFFICE OF THE AGENCY EDUCATION OFFILE )
© MOHMAND AGENCY AT GHALLANAL . 3
", P NO.0924290180 FAX 0924290180

o t ! Sl
RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS ;.x;
Conseguen! upon recommendation -of -Scruliny commitiee consttuted .in éimp!iénce of
Directorate ol Education FATA leller. Ivo ~6854-15 daled 27.3.2107 [dff condnhonal

implemantation of Peshawar high Court order daled 15- 6- 2016 in COC No~330-‘l5' 2016 N wip

No 2498/2012 qubum‘t lo final: deusmn m‘CPI A No: 450~p/2016 flled by departmemkn supreme,,.
cougt of Pakisian. The followmg Ex- commumly ‘schools leacher of- non funct;oral commumly‘

schools are hereby re-appointed with mwmed@le effect in schools menl:one & agarn_s:(: therr

names on project basis subject to the terms ana condiions. mentionec lhere:q. R 18 o

2 Muhammad Israr

FE Muriamm‘ac' Khan

5 ! Muhammad anoor
i Badshah . - L
I . .
& Senal Bad stiah
1. ]

77 Jamal snah

e g Syed Af':lmadlsnah
'9_'-]'Mafazu’l!'a'h_“' -t
0| Fayarkhan |

—.?l‘_" ! HUSS'BII". sh:i -

i ;
12 | | Samandar khan " Khatam Jan ‘ :
'5'3'"_] wiurad Ali :"'"'”_ ' AlrRanmas S : -
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7] 78| Dilwar khan ~ iHakmknan CS AnargarPagan 9
KN ' Hashmat Ara LT OaI;iJ'I shah : ' I’CS Zanawar %hrngﬁi?i-' C I
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TERMS &CONDITIONS - o RIS

2. The appoiniment order wrl! be sub]ect to.further verification: of their educational

and professional testimonials from Zoncerned boardslmsmutlons

3. Therr salaries will be paid after approval of revised PCl or: unde£ the approveo

scheme by competent lorum lilled Re-opening of non funcuc. al commum!y 3
schools in Mohmand agency. E

— 4. In case lhe decision in above {lled CPLA turned out o be olherwnse their

1. The re- appomlmenl order shall I>e/nmde purely on project ba5|s for%prqect periog

e
&

regularizalion will be' subject lo Not:ficaton dated 11-5-2012, |
5. Allgsled copies af Chargt: report & ustimonials shall be submnted‘ lo lhe quarh.( i
concerned in prescribed period of tume in triplicate ¥ T “
4 : 0 W
' ' (Khaista Rahm ) : . U
" Agency Educatlo%"o{fccer.g ;
,.Z Mohmand Agg] cy&] L
Enast:No $© ‘}Q/S _ lEstab:ii/Re- appl :( m: T{M/F) daled Ghdlianan s ,f04/2017 i
Copy to:- ' . : : v
1. Director Education FATA Secrelarial Peshawar 3
2. Polilical Agenl Mohmand Agency. #° K :
3. PStosecretary SSD FATA SECIEI‘:}I)I:“. ?
4. AAEO (Dev) local office. .- . : P : '
5. AAEO Female local office "
6. Accountanl.local office.

7. Teachers concerned. ) B .
“Note: Unattested. photocopnes of relevmt documents are not acceptable ",,_ :
_ | i’,
' ‘
= o .*
w ‘ '.‘_ i

r : .
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o (Khaista Rahman)

* Agency EducationjOfficer,
@,g : Mohmand Ag%ncy&]
Endst: No§°7 _IEstab:il/Re-apptiCm: T(M/F) datid Ghallanai £

Copy to:-
1. Director Education FATA Secrelariat Peshawar
2. Politicai Agenl Mohmand Agency. 7 _ ;.}
3. PSlo secrelary SSD FATA Secietdiial. *~ ~ I
4. AAEOQ (Dev) local office. ' |
5. AAEO Female local office %
6. Accountant local office. ik
7. Teachers concerned. g
Note: Unattested photocoples of relevant d-:gents are not accepta}{)le_
!
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TERMS &CONDITIONS -

1. The re-appointment order shall be made purcly on project bas:s fog pro;ecl period

2. The appointment order will be subyect 1o further verification of their educational
and professional testimanials from concerned boards/institutions. -

3. Ther salaries will be paid after approval of revised PCl or unde( the approved
scheme by competent foium. lilled! Re-opening of non funcliaRal communily
schools in Mohmand agency.

4. In case lhe decision in above tlled CPLA turned out lo be otherwuse their
regulanzation will be subject {o Nol:lication dated 11-5-2012.

5. Allested copics of Charge report & lestimonials shall be submllled' to the quarter
concerned 1 prescribed period of lune in triplicate .
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TERMS CONDITIONS - Co :J '

i Charge repont should be subimitted 1o all u)m.:'rned ) i;:;

S Appeinunent of the candidates is madc purely on lemporary busis wnd is ligble w0 mnnmuun at any iy
wiihout assigning any reason, P fg‘

3. Albkinds of documents would be vcrmed from the concerned Bomd;!Umve;slw belor-. the draw | of ior
salaries if found fake/bogus the order will be considered as cancelled. g

4. All those candidates who are matncu!dlcd should pass their F.A within 2 years alter the issuance of this
vrder. : % !

S They should pmduu 1h<.u Healih and Age c:.rum..m,: rom the \"LI}L} Surgeon l\lohnmud

&

.

s iy failed o report of their arrival 'within 13 dinn sl atier the msuanet '] 15 Appomuncm t mh e
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. & 3
>
™ il"d;:xd Uliah l\khbuud '
. ' ST - L f'\;,-...cv Lducalmn Ofiicer.
‘ .
Fadst: Na. QA/ gr 25 /tCommumty 3 tle) Daled/BO/péf/’Olb.
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. “MR. JUSTICE UMAR ATA BANDI.AL
" MR. JUSTI("JE MUNIB AKETAR .

Civi} Petitions uo 6‘:&4—2, §61-P{13, ’ ce
266—1’116,446-1’, 450-2, 527- to 530-P of 2016, —_—
rds dmcd 2293015, 27.102015, .
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W.PNo3766-PH4, WP NniGDl-P.
\\'.P.ZS)S—FIIS W.P.249ﬂ J
P.4162-PN\S, 4165-P 4206-1’115)

{On appest from th
1442016..L5.6.2016 5
Court, Deshawar in
wr 4062-1’-4264-?/15
W.P.No 41 10-?!15,

cR® .ub.sza-g of 2015
C.P.No.661-P of 2015 :
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\4? No. éss-g 0f2016
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- /1:140 C.p.No 430-P 0 2016 01
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C. I’NO.SZT-P of 2016
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Addmonnl 'FATA
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‘Secretariat,. Wafsak

Secrebma.t,
I\htm . ! i
. ;,

Addmgnal ,C}nef Sccret&ty FATA, FATA¥
‘f

and others " ..
= N '..

,Addzhonal Cl:uef Secretary FATA. FATA
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Additionat .~ Chicf Secretry  FATA. - FATA,“
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Addmnal imisf  Socretry  FATA, FATA, X

Road thacWar Vs, Mr. I,;nz
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C.P!No.624-P/15 e, 2 . {
t

¥
-

.528- 2016 Additional  Chief Scctemr) FATA, FA'I'A.

g

C.P.No.530- 16 Additional  Chief Seorctary  FATA, FA‘I‘A
Secrefariat, Warsak Road Pcshawur ¥Ys. Saifur

~ Khan and another .

For the Petitiorier (s} . Mr, Zahid Yousuf Qureshi, Addl. A.G. KPK
(in all cases) a/w Mr. Saifullah, ADEO aod Javed, CTO.

e S e iradye ph

For the Respondeant (5) : M, Kbalid Rehman, ASC,
. M. Ghulam Nabi, ASC,

T na.)

Date ofheumg t4 28112018 ¢
ORDER j i

Usmar Ats Bandil, J.- CPNo§24-F of 2015 is barred by 30 days. The delgy
is condoned as the questions. raised in this petition ase. thc same a3 in \%

E

connectzd petitions which aro filed wuhm the tme allowcd_ Rcfaqncc
&
i ult ]

made {o the casc of

end others (PLD.1975 SC 387).

2. Leamed Additonal Advocate General, KCPKC states that the impu
judgment was .rendered by the leamed High Court witg?ut considcrin.g
jurisdictigpal objection to the maintsinability of the Writ Petitions under
A.rtxcle 247 of the Constitution. The sald objechon is not, prcsscd presemiyfx
view of the 25% Amendmcn.t to the Consumnon whmby Article 247 has bc
omitted. As a result the\lgafned Peshawar High Couxt .now is wsmd Wl
jurisdiction i relation o the matters that atise in Qze emtwlnlc FATA tcrritory.
In this behalf he has also placed on record an order by 8 i.argcr B;nch of this
Court dated 10.7.2018 passed in C.Ps.No253-P asd 136-P of 2oi 7.
Accordingly, learncd Additional Advocate General and lc‘gmcd counpsci for o
respondents pray that the impugned judgmeats be set asi;ic and the matter fe
ATTESTED ;
Cokirt Asgociale

tamaba
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C.P.Na.624-Pl15ete.

. . S s

rcrmndcd to thr.-. lcarued ngh Courl for dcczsmn affesh i;ithq Writ Petitions

.“u

filed by tha respondents o " RO

3 Accordmgly by consent the xmpugaed Judéﬁlcum are set aside,

- the petitioas @rc: oonvmcd into
r/ 3

remanded to the lda.mcd ngh Coun for decmm,aﬁ:%b of thc; Wnt Petitions

filed by the rwpond.nls.w‘rﬂc.
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' IN THE PESHAWAR HIGH COUR g s

; Mls Ghulam’ Nabu and Mr. Muhammad
. advocau.s lor peutioners. T 12

.‘_/ .o 4 b
b))

Mr. Mu;ahld Ah Khan AAG far responde ls. AR

W.P.No.3766- P.of 2014, W.P.No.150%

JUDGMENT SHEET ‘ g

PESHAWAR :
(Judtc&al Depadment) ;
CW.BNo, 2493-P of 2012 i .
Dma ot hearing: 22. 01.2018. ;‘ 5
(A

JUDGMENT

.7 e ————

MUHAMMAD__AYUB KHAN, - J.-

£

dispose ~ of . W.P.N0.2515-P of :

2015, W.P.No. 4062-P of P
WPN040639 of 2018, WPN040 '
2015,  W.P.N0o.4110-P o |
W.P.No,4162- P of 2015, WPN041’

2015 and 4206? of 2015 a:, c"mmon

questlon of |aw and fact is i"Volve § m all
‘these petluons S ‘_ T".’

Sif' ‘_‘r vy

-

‘2.'. Peutloners ‘in all the petmon were '

... appointed on. contract basis agamsl gamst

the posls of  PST, P'TC lns ructors.
Chowkidars : .and Fteid Cattle Att ndants

through different arders by the ras%o_nden_t.

department yin the erstwhilé FA

: WPNo 24QBP ‘of 2012 (Instant petmon)
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have -sought reunstatementlregulanzatlg

whereas in the remalnlng writ petitions ogiy -

~ by the Governmentl respondents befo

’ Honble apex Court in ClVll

B

and “W.P.No.2515-P" of 2013, penuonéfs s

regulanzatnon of service has been sought}ln
W.PNo. 2515 P of 2013, affer senving’ or ,
: some tlme petmoners recewed a not ce - ?
A vu:le wh;ch their  services have been *‘
lcrmlnated since. 31.12. 2010 ancl mslead *
respondents No.7 lo 12 have :been :

'. ‘wappomted wnlhout any advemsemenl g “
court ~ vide judgmemslprda‘rs -;r;iéted ‘5
- 29092015, 27.10.2015, 14}34 Y6,
15 06.2016 and 05.10. 2016 aliowed the <aid i

o wm pelmons as prayed for Thc ;ové_j:_f;
’ ]udgmenls/orders of this court were} as a1led ;

¥

3 the

No. 624 P, 611 PI2015 264: P to'? 268-7

P12016 448-P 450 P 527 F’ to 53,

|udgments/orders and the matte wai

remanded back to this court for demsxon
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K commencemant of the

f the (Arnendment) Act of 200?

i

&
RS % I
-4. . Through sub- sectron (2} of Sectlo 2.0
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e
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prowso added lherelo. it was dlrecled lh

the prescnbed manner to a servrce or

By Iy

_on.of. airor the lst-day of July 2001 ull lho

said : Act 1

, from the commencemenl of the said Ac~ be -

deemed to’ have been appornled on regular N

B

basrs AII such ‘persons and lhe persons
appornted on regular basis to 3 serv: e or

post in the prescnbed manner, afte:I

T,

4

cornmencemenl of the said Act, shal .gpr
t ;rcepl‘

lntents G purposes be a cwll servan
1

S

for the purpose of pension or gratunty Su .h P

a CIVII servanl in Ireu of pensron & ratuty

be enlrtled

Sy

' conttrbuted by him towards lhe Contr u!ory .

"pUUOn
i

] »‘-'
<k

made by Government to his accoun in the

to _receive such amo.ml L

prescnbed manner Funher provide that ln S

‘ ) .".'-

- the’ event of death of .,uch

whether befare or after the retlren'gévnt his
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1
amount, if it has already not been recelved

SF S

by such deceased civil servant. :

5. Once again, througn the then NWF

now KPK (Regulatization of Services) Ac‘

No.Xvi of 2008, on the strength
provisions  of Section 3 thereof,
employees including the recommendee @f
tho High Court appointed on contract Qf
adhoc basis holding that on i Decembir,
2009 or il the commencement of this Act
shall be deemed 1o have been validly
appointed on regular basis having the sa ’e
qualification & experience for a regular p st
subject to exception . that
service/promotion  quola of all se

cadres shall not be affected.

6. ’4"hrough the provision of Section

" of the Amendment Act, overndlng,etfect \

enférced and it was further providedithat

any law or rule, coming in conflict wit _
provision of Amendment Act or incons stent
{hereto, shall cease to have effect.y; This

clause of overriding & superimposing %a:ure

S w

has equipped the provision of Amengment
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-+ At NoXLi of 2009, with ever lastir{é:géﬁect’,

L case of Dr.Rizwanullah etc Vs.. Gov.mrnent :

sub;ect matter promulgated from

‘over all other laws & rules then in vogue

7 Learnad counsel for the pet |oners

::!nwted attention of the Court to tne ‘earller
' judgments of the Bench mvolvmg s _ma &

- slmllar issues, Wi htch were rendere-%ln the

- of NWFP ete (W.P.No. 1510/1997)"and m
. many other wrt petitions, who cor};tractual

K servlcas were regulanzed by the str' ngth of

,i
g with

the- said jucigment, elaborately déal

MR

) ' each & every provnsxon of law releva it to the

"o

ime to

hme and it was further stated at the'bar that

: thls judgment of the Court w?s cceptqd _
and acted upon by various departTents of
}

. the Provmcxal Govemment and se ices of

contractual' employees were,'

regu!anzed 'issuing office orders a' dlfferent

occaswns and no grudge of gnevance was

4

shown agamst it by the Govemment to take

the matter to the Hon'ble Apex Cou ’

L s

8. Learned counsel for- the p tltlone'rs

-further invited our attention to dlﬁer nt ofﬁce

orders issued in light of the judgment cated '

above “by various Heads of . the

!nst!tutxonslAdm;mstraUVe Secreta es of the
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Provincial Government complying with the.

sald judgment In full. '
9. The learned counsel also invited the
Coqxt attention to the 2}ca i of
Mst Shagufta Syed Vs. Govamm nt of
KPK etc W.P. No. 1731/2006 al : gwnth
W.P.No.475/2006  dated ,.11.0* :2607,
extending the benefit of the prov! _;lon cf
Regularization of Service (.Amendm.’ "nt) Act
2005 to various employees, wh weré
appointed on contract basis. Theilearned
counsel produced copy of the jud iment of
the Hon'ble apex Court given ln Civil
Appeals No.150-P & 151-P of 200 .decided
on 24.03.2011 where the above entnoned
judgment of this court was impug ed The
Hon'ble apex Court after elab rately &

extensively dealing with each & ' ,ery legal

& factual aspect of the case, not 0 ;y upheld
L \he’ view taken by this Court ibut also
referred to its own judgment giv;‘n in Civil
Appeals No.834-P to 837-P of 20;0 decided
on 01.03.2011, wherein, it was held that the
cases of contractual emp»loy ,_ts though
appointed on project are squar ty covered
by the provision of Se:cﬁon 19 (":; of NWFP

Civil Servants Act, 1973. Accon}lngly,_both

i
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4 -
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~the appeals ﬁled by the Governmenti%n the:

. draw llne of ‘distinction between the gase of

. and their contractual s‘eryice's :

T l\[,-

T;?r

t
1]
said case were dlsmrssed S

o-.-‘—;o,.y.f..-

—‘n

10. - Confronted with the above: l %nclad'i.
legal- position, tha Iearned» Ad%i lonaiut

Advacate Ganeral was repeatedly a% ed to

the petitioners and of those to whomgneneﬂt \

of the sald provision of law wgs.eﬂendgd, ;

)

regulanzed however, he" was &
defenseless havlng no answer m h !ess

plau»lble to offer. We have on recfrd the

coples of the appointment ordersils ued by

" the Competant Auihonty appom ng the

petmoners at different occaslons on, 1fferent ‘

d;;es as contract emp]oyees aga nst the

%_3.4

posts in question

[
L

"'s

‘ 11 An ifonclad proof in the ghape of

e

documentary record is avallable or ‘f ile that
the petitioners were appomted on ‘contr;ct
. basis by the Competent Authonty, ' hich 15 a
"fact undeniable in nature an thair
contractual services were rene»i ed ‘and

extended frorn time to time. .. { '

12. The undeniable Iegal posn‘u%n |s that- '

~the pet:tioners are contract e plpyges

| Fmpnae ~p~;; Amj,v\a,-.",_._ B
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permanentiy In the depanments cor cemed ,

.where they have been appo;nté:t aﬁer |
‘ ‘.adoptmg proaedure, therefore. tl%ey are
O entmed ‘to protectton of the l;eneﬁael
provxsmn of sub-sectlon (2) of Sect:on 2 of -
- the then NWFP now Khyber Pakh unkhwe

i Clvrl Servants (Amendment) Act 2 05 and

. thelr rights are further protected i more

effectlve manner by provusnons of ectlon 3 S

o 138
' of the then now Khyber PFk tunkhwa

'Employees (Regulanzatlon of éer\%ces) Act
2009 to whrch supenmpostng & ¥emdmg
eﬁect was gwen on all the rules & aw to the
contrary The latest anactment ’iame lnto

““forca - on 24" October. 2ooq when it was .

pubhshed in the official »gaze _ of the
Prownce extra ordinary. i : '1'
6. Vide ~ Nlification’  {NoiSO(E)

SSD/CSTR/99-108 dated
protectton ‘was extended to e p!oyees of
'Commumty " School - Teac:ere P For,

. convenie'n'ce said Nottﬁcatlon is reproduced _

as under '
i . The

“No SO(E)ISSDICSTRISS-wBI :
Governor, Khyber Pakhtunk wa trt his
capacuty as the Competent thonty has
been pleased to approve the regappomtment

of Commumty School Teacher who qualtfy
] ) :

[T

Lo

o by gty St s
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to be postcu against the regular pgsts of
PST (BS-7) in phased manner it the
respective Agencies & FRs, purely 03 merit

basis in accordance with the %'xisting

recpuitment criteria out in relaxation of upper

age limit with immediate efiect as s ecified

below.

1.

The available regular vacapt PST
(BS-7) posts in the PﬁmaryJMiddla
Scnools in FATA will be glted up
frem  amongst | the Conumty
School Teachers and np fresh
candidate considered, for
reciuitment  till all  the } eligible
Community School Taactzers ara
upsorbed against reguiar ‘:Ppo:sts in
their respective Agenmesers.

The non-jocai 2ligibie Commumty
School Teachers shall be
considered for re-appointment

against the regular vacgnt posts
of PST (BS-7) aiter adjugtment of
local quaiified teachers.

The services of the urgqualified
tsachers shall be dispanged with.
~he Community Schoojs whose
1aachers are appointed a:\d
shifted to other school; against
regular posts, would Be closed
Jown. J

. Tha respective ommunity

Schools students wouldibe shifted
1o nearby regular schogls and no
further recruisment of ommunity

School teachers will be{nade.

N

o
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3 gbverned by the provn§|ons_ pf

West

Pakhtunkhwa) Employees (Regula f, atlon of

fServzces) Act 2009 (heremaﬁer

reproduce Sechon 3 of lhe Act

" -.as the Act).

) of certam

ecretary;. ‘ :

Socla! Sectors Dgpartment

FATA Secre;arlat, ’
Peshaw E )

Frontler Province - {now,

!

“3. Regulanzaﬂon of S rvices .
emp!oy as. -AH
In ludmg :

employaes

post on 3 Decamberagzoos,'

" or till the com{nencament of:

Question is whether patmoners are
';e North. -
, , Khyber

y ferred to '

lt would . be refevam to

" recommendees of the H:ghv '
- Court appointed. on contract or"
~ adhoc basis and ‘holding that

- this Act shall pe dee ed to.v

" have been valldly appolglted on_ -
: regu!ar basis hefvmg thf samev

qualification and experlence

“

1_5.' 'The' aforesaid Saction

of the Act

_ reproduced hereinabove clearly provndes for

the' regulanzatson of: h

emp!c)yees

: appolnted elther on coqtact basis or. aghog:

and wefe

holdlng 'cc;ntract

b 2008 or till

-

—
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the commencement of this Act. Adﬁ\ittedly,
the petitioners were appointed on ;ontract
basis, which period of their appoi{xtments
was extended from time to time ar;;d were
halding thelr respactive posts on th; cut-of -
date provided in section 3 ibid as they
(petitioners of W.P No. 2498-Pl§012 &

2515-P12013) were terminated fro ?servica

on 31.12.2010.
16. Morcover, the Act contding}a nan

obstante ciause in section 4-A Lvhif;;‘h reads

i

as under: q

“4.7. Overriding effect: -
Notwithstanding anythin_cj; to
the contrary contained injany
‘other law or rule for the ixlme
being In force, the provisions
of this Act shall have; an
overriding effect and § the
provisions of any such law or
rule to the extent§ of
inconsistency to this Act ‘;shall
cease to have effect.”

¥
17. The above Section %xpressly
excludes the appiication of any gther law
and declares that the provisions gf the Act
will have overriding effect, being @ special
enactment. in this backgrouﬁd, thei‘ cases of

the petitionars squarely fall_within the ambit

RS U ENNINS

A P 3 AR o T s pmmand bk 4
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of the Act and thelr servnces were ma dated

“to, be regulated by the provxslons of th Act. B

) Fur;thermore, relevant to the sublect IE Ietter

No 8878-87 dated 13. 12. 2010 (‘l\nn X DI1' :
|n W P No 2515-PI2013) lt % has ﬁbeen-

S I

mentroned in lt that regular vacant posts be

o advemsed immediately and-.rec ltment

process be completed as per pre onbed

procedure on pnonty 1t shows that there are

regular posts agalnst which the petrtaoners

' were: .working. Some appomtrnen nave

been made by the respondents rn
pursuance of the above letter whtch are

mentroned as respondents in WP No 2515-

-

g
=
f

18. Provrdlng cause of actlonlgrlevance

g

-eeemm 2o

to the petmoners the Govemment of NWFP

(now Khyber Pakhtunkhwa) presented a blll

MR

|n the Provrncral Assembly throu%h Whlch E

Section 19 of the NWFP Crvll Se.' ants Act ’

ld‘;bl“ was ..

)

’was to be amended The«

passed by - the Provmcual ‘-Assemblv of -
" NWFP on the 5™ July, 2005 and as enled to
" by the Governor of NWFP on‘12"‘ July,_

2005, whrch was notrﬂedlpublrsh?d in the'

Gazette of NWFP extra ordlnaIy on 23

VJuIy. 2005. -
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Amendment Act X of 2005 ls%

foilowlng effect-
5 . '“2. Amendment of Sectrgn 19 of
) -NWFP Act No.XVill of 19735‘sln the

' North-West Frontler Provlnoe CIvrt EServants

1 .

Sub-sect;on 2 of Sectron 2'

to.’ the

. ev i "..
e, . : .

. ~_..; . -
T oy o

.

e—#);ﬂ.‘-m,‘.‘ ,‘4

Act, 1973 (N.W.F.P. Act No.XVHli fof 1973)

) ‘for seetron 19, the followlng ehaii be-
.substituted:-‘_ o _‘__';_ E’ CL

’ . ." . ‘A N

19(1) Pensron and gratugty--Not

B2

relevant ,’ -mz .

@ A person though se ected for :
. apporntment in the prescnbed manner to
S servlce or post on or aﬂerthe Istd yof July,
" . 20071 tili the commencemient.of t thegsald Act

. but appolnted on contract basis,* hail wuth :
gffect from the commencement of the sard o

o G Act be. deemed to have been—appolnted on a .
' ~'regular basis. AII such person and the:
a persons appomted on reguiar asrs to a
“service or post in the pre.,cnb%d manner

Iafter the commencement of the, said Act “for

< .all mtents and purposes. be crvrl seNant

except for the purpose of %ensaon .or
. gratuity. Such a civil servant shall..m lieu of.

o ;penswn and gratuity, be enmledfto receive -
- such amount contributed by. him owards the-

' Contrlbutory Provident Fund, algngwrth the .

" .contributions made by Govemment to his

- account in the said fund In the prescnbed

PR

manner, .
19: Through the above provuslon of Iaw

i

the employees appornted on co»ntract basrs
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but in the prescribed manner were provided"

8 3G e )

protection by regulanzlng their servucgs The
proviso added thereto states that a person.
who is selected for apponntment ”in the .
prescribed manner to a service or post but
appointed on contract basis, shz‘m wi.{hv effect
the commencement of this Qrdinz ce or
from the date of his® con nuouis
appointment: whichever may{b? Igfer.. be

-
deemed to have been appointed onjiregular

basis in the department concerned. Such -
employee shall, for all intents & purposes,
be regular employees of _t;he ihftitution
concerned except for the purpose of
pension or gratuity. All such ar%ployees
shall, in fieu of pension & ygrafuity, be
entitied to the benefits of the Cotf}ributory

Provident Fund scheme in the pfescribed

Y
B i
discussed

manner.

B e e e

20. For the detailed reasons

above, we entertain no amount of 'pubt that

-~

R Ve e

the petitioners are entitied to tﬁ! prayed

relief because services of similar placed

4

-

employees of  different in'stitutionsl

depariments, who were appoipted on ,
contract basis, were held to hava been

{ 2
regularized through the provlsnon ]of various 1
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e of the petttloners and of those to whom the

C connected petmons are allo

g '. respondents are |ssued a wnt drr%ctmg them

»

’enactments dlscussed above. S

when the mam judgment of thrs C urt was iy
. 1
o npj |mpugned befora the Hon ble a%ex Court

“.by the Provtnoral Governmer’tt‘ therefkore. no

POl

' 'l‘drstlnctton can be drawn between he case

lsame and s{mllar benefit was ext nded by

" this Court. Even othenmse. once, the taw Y
' \

N has been mterpreted in. the earlier.

. judgments of thrs Court in favour of the

a employees then the subsequent Drvrsron 3

‘Bench in vnew of the Iong charn of

- authorrtiesldlcras of the Hon'ble apex Court "\
. £

: cannot devrate from the prevlous view

moreso when we have no reason to drffer

e
<

. witn the earlier view. *’ booe

E :
sall the - 7

21. Accordingly, this  and
'y{l‘ed‘ sand

| .
3 ¢

. e

¢

to treat the petrtroners of this anzd of all the

connected petrtsons as’ regqlag
/)

employees from the law ( can!e int

* 5

a

: dnscussed above of trom tt{e‘- date of

ermanent

'U:"

force, as l

."' C)«w

3

""T

ofﬁclatlng service as stated un{;t '_e |elevant

,,Qh

provrsrons of_ law. Formal off t:e order be
‘immediataly Issued in thls regard by the

competent autharities in regard‘vtp“_ ‘the ‘ebove . '_1
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legal position, the service books/recprd of all

)
the petitioners be duly arranged and
prepared, however, their inter se {seniority
be determined by the competent authorities

in accordance with law and ruleg on the

subject.

22. |t Is added that as respondents No.7
to 12 have been appointad when st ‘rvices of
the petitioners in W.P.No.2$15-P. af 2013
~were terminated, therefore, the m ‘ er is left
to tI:e respondents to deal ”with t:e fate .‘of

@)
respondents No.7 to 12 in accordance with

faw and rules on the subject/;/

/2’,
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IN THE SUPREME CG'PJRT OF PAKISTAN :
’ (APPELLPTE Ju :\’ISDICTION) i
PRESENT: . ' - ~
-~ MR./JUS1TICE GULZAR AHMED CJ K 5
MR JUSICE JAZ UL AHSAN . f 'ni”
MR JUS thE MU'\HB A.KHTAR " e K
ASAD-) oy
CIVIL APPEALS NO.231, 233 "35, 936! 238, 941! 242, s
243, 256, 260, 282, 263, 26¢r, 266 °85 SN
287, 290, 291, 292, 293 294 7 300f. - .
304 & 306 OF 2020 AR S
AGAW___J&W A4 102014 OF PESHAWAR; -+
3 HIGH COURT, PESHAWAR, } _SSED ™ WRIT PETmONs‘ L ;
[ NO.390-P OF 2012, ETC... "~ %é o '
' " Deputy D1rcctor, . Fma wce. L& @ (‘"C"zﬁ/f”"fri W TE
~ Administration FATA t.hrough ‘Additional SR Li R i
' Chief Secretary, FATA Peshawar % others RO < B 4
; . Additional -Chief ‘Secretary F/TFA, FATA (mCA233/20°0"; L ;
Secretariat, Warsak Road Peshawar & [ s
others St i ",
‘ Secretary, Govt of X.P. ./ rncultwe, (mcqzss/jzozo g
; . Livestock .&  Dairy D selopment” N A i
. COOperat.wes & theues, -Pefhawar 1& A SN i
! others ) B :ﬁ o [
! .Govt. of KPK f.hrough Chief Sec ~tary, Clv11 : . (inCA 93€1902f’, kL i
H Secretariat, Peshawar and others. e Ao t 1
: Govt. of K.P. through Chlef Secrer.a.ry, : .ﬁ"mzj’,"’{'?og" SRR g
. Peshawar & others o SN :
Province of KPK through Secrecary Health rmCA'w,/,_ia?O o {
pepartment Peshawar & others. . ’ ", L
Govt. of KPK through Secret: y Healr.h (in CA 242/2020)
Peshawar and others . . i
Govt. of KPK through Secrete y Health : (inCA248/20°
) Peshawar and others . é
Govt. of KPK through’ Cmef Secrena.rv, {mu%zss/zaz% X
- Peshawar . ¥
-Govt.- of - KPK: through - Secret«,ry ngher ot -(mCAQGO/'-’”O}"‘\a . .
. -Education, Peshawar & others . 3 :
Additional Chief Secretary FA lA FATA !"ﬂCA"ﬁ"/zozalz .
Secretariat,-Peshawar & others L 5.5 s
Govt. of KPK through Chief Secretary' {in CA 363/2020 3 1
Peshawar & others | . 4 -
Additional Chief Secretary F‘ TA, FATA : (inCA 26‘*/‘?03-",, S !
_ Secretariat Peshawar & others . .- K N ',:‘ .
Govt. of KPK through Chief Secretary (in CA 266/2020)% ~ 7
Peshawar & others . _ CENRS RS
Directorate of Livestock’ " Dairy *: (nCA278/2020) . I
Development FATA th.rough“ﬁ. Dxrector, T :
FATA Secretariat, Peshawar & ¢:1€rs i '
. Additional Chief Secretary~FiTA, FATA Imc-“-??,?/?‘??%{
Setretariat, Peshawar & others Y
o pa 1,
R S 'mmr_.m..'a’ R 'wmmmu 2 ): R
: iord’our Associate P
C'gu? cme f‘ougtoi Pakislan ;
lslamabad . )
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/ Additional Chief Secretary: F.'s.TA FA"A ("‘CA”V 202‘2%
/ Secretariat, Peshawar & others :
/ Govt. of K.P. through Chief Secretary. . e 286/2020Jf
,/ Peshawar & others i
Govt. of KPK through ChJe, Secretary fin CA 237/20201;
Peshawar & others . - - &L ""
Additional Chief Secretary,. (FA"‘A FATA fin C4 296/2029)
Secretariat, Peshawar & others’ ~ : T ‘1'%
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Engr Falalk Niaz, AD{Dost) ¥
Rajbeiv Khan, SDO, PHE, KPK +
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Syed Rifaqat Hussain Shah, AOR ¢
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Mr. $¢leem Ulldh Ranazai, ASC i
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Date of Hearing 25.11.2020

JUDGh, ENT R

1JAZ UL AI—ISAI\L J-. 'rh_rou.;h this singleff'

i Judgment we mtend to demav le Appeals No. 231 233,%

,;

235, 236 238 241, 242, 243, :56 260 262, 263, 264, 266,‘
278, 279, 281 286, 287,290, -"’91 292, 293, 294, 295 296
297, 299, 300, 304 & 306 of 20”0 as they mvolve a common .

quesnon of law.

2. ' Through the mstanr Appea]s, the Appenants havc
challenged the unpugned Judgments dated 14.10. 2014

passed in Writ Petitons No A90-P 01 2012 etc by the- j

Peshawar' High Court, Peshawar The Respondents had

1

through the Consntutwnm Peuhons, : sought the

regulanzatzon of their services, whmh was allowed

3. The brief facts gwuq' rise to thxs lis are that the

s
. -

Respondents were appomtea o

different po<‘ts in the erst\fvh.'.ll FATA. The Respondents on’,
ces- a.nd certam

n contract basis agamst

dszerent dates received tern:tmtmn nou
]

others were appointed in the'[t’ place The saxd steps WerL
i

f
assalled before the Peshawa I-Ilgh Court by way © [
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Constitutional Petiions which -mere ailowed vide orde;.of the
f?

&

High Court dated 05.10.2016. 'he seid judgment of the ‘-hgh

e 1y .

Court was chal‘lenged before tkis Caurt. This Court setJaSIde

the judgment of the High Coi-rt and remanded ithe Fattcr
i

back to the High Court for decision afresh vide order | f this

Court dated 28.11.2018. The High Coust vide ﬁhe.tmpggiled

judgment allowed the Cor stitutional  Petition OF the
N |

Respondents. As a resulf, tre AppcllantﬂDepartment'jwas

ordered to regularize the services of the Respondents

4. Leave to appeal w.:s granted by this COu.rf vide
N .

order dated 09.03.2020 in the following terms: -

“The .learmed - Additional Advocate General,

Khyber PaJchtunk.h" :a contends that a.llg the
Respondents in these pentxons were employed elther on
project posts or on c-ntract basis or were employees

under Section 42 of tl e Co:rpames Act, 2017 aru.ii nno-

circumstances their s-'rmces ‘were to be regularized. He

further contends tha:. in all impugned Jw:lgments the
merely allowed writ petitio TILS on

learned High Court has,
13
but without§at all

basis of similarly pla..ed persons,
adverting io the facts and circumstances of ea

md without applying rt& 3
kat even the laws untier which

every case separately’
the same. He adds i
their appointments we: e made were not adveﬂed'to He
ts that the Resp ondents who are employees on
ployees or Section 42 emgloyees

were not liable to e regularized and thus: their

regularization by the ea.med High Court t igh the
Impugned Judgment 2 these petitions was altageth.er
ke contentions, the learned law
dgmentv ?of this
1*No.687

submi
projects or contract em

illegal. In support of
officer has referred tc 1 three-member ju
ted 24.06. ‘76 4 passed in Civil Appea
,.y' Knyber, Agriculture, Lt;restock

ATTE TED

y

emor‘éﬂ'--‘ Assg

Court da
of 2014 (Govemmenu

7

.
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LI APPZALE N0 230 223 215,235 238 MY 242 240 384, 210 2822702 ) . 2y, n !6
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and Cooperanve Department thraugh its Secretary a

others v Ahmad Din and another).

2. ~ We note that some of the petitions are time barred
and in one of the pentlons even no condonation of delag{
has been filed. The Ieamed Law O_ﬁ?cer states that such

will be done by the peptloners.

3. The contentions raised by the learned Addiﬁona{

Advocate General, Khyber Pakhtunkhwa nee

consideration. Therefare, subject to limitation, leave i

appeal is granted in trise petitions to consider inter alw{ '

the same.

5.  The learned Additior;al Advocate Gener
Pakhtunkhwa (hereinafter refexred to as “KP7) submxts that
the Respondents were employr’d on contract basis agamst

i3

p‘dyment was dependant on the gt

project posts, hence, their em
life of the project. He further contends that the learned ngh .I
RN

the application of thc KPi
after {t

Court erred in law by extending

Employees (Regulanzatmn of Qgrvxccs) Act, 2002 {hercm

referred to as “2009 Act’) tq the Respondents who were

i

employees of different depa;'tmx;nts in FATA and hence were §

ovisions 'of the 2009 Act in terms of "g'_

'_

not covered by the pr
Article 247(3) of the Consntu‘aon of the Islazmc Repubhc of §.

*
Pakistan (hereinafter referred 1 as "Constltutmn

that the jurisdiction of the ngn Court was specifically barred {

to deal with the controversy ',aonsidcnng the provision gf'

Article 247 of the Constitution'.;.as it existed at the relevantg.

time and was then a part of tl';e Co

the Presidential Order No. 13 of 1972 rehed uporn by th°

P

learned Counsel for the Respor;‘qlents only prow.des relief to a

€es, whlch was dxffcrcnt and distinzt]

ATTESTE

specific class of employ

N T T I POt Ad

i
al, Khyber, ;i '

). Further E

nstitution. He adds that ’

/J',V [’___E__

o o Somor't.ourtA«anate -
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' ‘from thc class under whlch thc 2espond ] T,
pondents fcll. I‘urlhcr, hc.
L .'
ngh Court has crrcd m law by mxsapplym;, Secnon 19 ofithe ..
Civil Servants (Amendment] Act, 2005 , %
. o ".;: !' '{
6 . §’c =
S Learncd Counsel J.ur the Respondents mamly S
. argued that .tﬁc Respondents ought io bc treated at par w:th o
other employees who have e en reguianzcd He further; )
coutends that under the 2009 Act, the Respondentsishould o 1«
T
. . £ Loy
regulanzed a;— they- viere emp]oyed befon.l -the &
i 2 ,
commencement date of the 200‘ Act. F‘urther, the ngh Court C
: was vested w1th Junsdxctxon to adjudicate upon matters .
. related to FATA'in hght o£ the 95'*1 Amendment It ha= be;n
ther contended that t‘ne Respondents were regula.n.zé%i f
because of. certam letters of t.‘ne Government whxch allowe;s oo
I

regulanzatlon of certa.m employees hence, on the same score, -,'

the . Respondents ought to be regtﬂanzed as of ngh

: Mor_eover, most’ 0

) Appellant-Department se.tlsfactonly, hence, they descrve to b f. ’
o

regularized on that scoré too." t

f the - Respondents ‘have been . servmg th L

: 7 ,The questions. whit:‘.; are - before this Cowrt far- -0
detennmatlon are as follows:~"_ . ‘ ' ;{_" E
I i Could the Hzgh | :purt apply the 2009 Act on
: FATA/PATA? . : '
i Could the Hzgh ..,aurt exercxse Junsdmtwr't' ‘ i !
in matters relatelto FATA? S T | 1)
jii. What was the & Tect of Presuientlal Order %} Bt
. . No.13 of1972? 3 i é
. COULD THE HIGH COURT PPLY THE - 2009 APT ON;_ '
ATA[PATA‘-‘ . . R 3 DR
L ATTE;T__E;DJ-_.'-.;'
C/ .cﬁgc.ta‘te "
.. ’ ior ourt
o Semo e Court 0i Pawstan P
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. ¢ learned High Court has held in the impugned -

judgments that all the Responr ents were employed beforc the

%

cut-off date of the 2009 Act. Further, that, Sectiomr 3 of the.

2008 Act provides a mechanism of regﬂanzatlovr‘}i of

’ wd
employees’ subject to the fulfilment of certain cond.iﬁon'fs.i’ In
. ' ¢
this regard, the Preamble of the 2009 Act is reproduced Lelow

1

for ease of reference as:-

“WHEREAS it .5 expedient to provide fo:% the

appointment and reg:.larization of services of certain
employees appointed 1 ad-hoc basis against civil osts
and contract basis ag: zinst project posts in the Province
of the Khyber Pakhturkhwa” [Underlining is ours/ { :

»

The aforenoted prea:uble provides this Court m&'
an insight of what thc logtslature intended whcn; it
promulgated the 2009 Act. 'rm said preamble prowdes%a.n
insight into the purpose a.nd scope of the object ;fgof
regularizadon of certain cati‘gories of employees of P-xc
Province of Khyber Pakhtunihwa. Nowhere in the s%id
preamble does it prov;'ide that tiis 2009 Act shall be appli ]
on FATA/PATA. The provision which addresses the question
of applicability of the 2009 Act Jelates to employees of lfP and
not of FATA/PATA. Section 2 pr avides definitions \vhxch must 3
be taken into consideration vlnle applying the 2009

Section 2(d} specifically |, de. ‘nes “Government’ as ;hc

Government of KP. Therefore, w: are unable to agree e with :he

learned High Court in its api lication of the 2009 Act_

FATA/ PATA and resuliantly, to: he Respendents.
. 3
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9. Even th . i’f{é
0 CTWISC, it iz worth notmg that at the time
when o
the Respondents were employed and subsequentf; S
w N .
: hen they were relieved;. the, 25t Amendment :to . the :
. . I i_{ -
Const.\tutlon was not m force. As” such ‘the apphcab]e '
L
promsmn of the Consntutxon was Arncle 247 whlch prowded .
an elaborate mechanism for thua Parliament on the extensmn ‘
of the law ~to.FATA/PATA. In this regard, Article 247(3} 1s . .
reproduced as:- L o ’
< 3] . No act of a/ifajlis-e-Shoora (Parl:ament)] shalll '
~apply to any Federalr- Administered Tribal Area or. tio' ‘
any part thereof, unle: 15 the President so directs, andno
“Act of “[Maﬂx.s-e-Shuoia {Parllament)} or a Prownaah '
Assembly shall applg fo a Prqui:wially Admim'st_erecg
Tribal Area, or toiiany part thereof, unless ti}é;
Governor of the Prawme in which the Tribal Area: ts{j .
situate, with the app;.r,val of the President, S0 dtrects‘f‘_ P :
_and in giving such @ dv’eanon. with respect to any lawg's :
the President or, as’ thv case may be, the Gavemor( may« i 5
direct that the law. s‘:all in its application t0 a: Tnbal’ - f .
" Areg,ortoa spectﬁed pan‘ thereof, have effect subject tgi'" - :i(
such exceptlons and ﬂ.odtﬁcanons as may be spemﬁed*g_ g
in the directton Co ) . . g
It is nobody’s case ﬂ at the provxsmns of the 200? _' ' H
Act were extended to FATA: / Pz- A by follomng the a.forenote?v: A
prov1s1ons of the Constztutmn "As such, the leamed H;gtlu ' 4
Court could ot have e.xtendez. the application of the 200? 33
) . F',,I
Act, .or any Act of Parhament (e the Provmc1al Assembly folr,u_ o :
that inatter, to FATA/ PA’I‘A on g 1€ touchstone of the pnncxpleﬁ
of casus omissus. The said pl nc1ple categoncally prov1des
- that, where the legislature has 1ol: prowded somethmg m thiei ]
la.nguage of the law the Co’tz,rt Cd.nnot travel beyond 1t§_-_ ;
Junsdmtmn and read somethu g into the law as the same:
it
, o ATTcST 3 -
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206 347,25 791297 263 294 293 3% 227 299,300 2042 ': 07 200

1. 262, 251 264,268 270 378 241
© 10

woul } {owers
d be ultra vires the power available to the Court ynder .

the C
onst1tut10n and would constitute an order wzthout

uri
jurisdiction. The same would &lso be against the prmCiIl'l¢= of

Tr
ichotomy of Powers upon wmch the. State functtons$ All
three organs of the State have been given specific powers

under the law and as such ‘the said powers cannof be -

overstepped. We are therefo ¢ inclined to hold that ghe

learned High Court in the n:apugned judgments has txpv?ged

beyond its jurisdiction in applymg the 2009 Act l‘to the'

Respondents which action is ex facie erroneous, beygnd

lawful authority and without _]m 1sdlcuon

{ERCISE JURISDICTION IN

)

COULD THE HIGH COQURT L}
MATTERS RELATED TO FATA IPATA?
10. The 25% Amendment was passcd in the Natlonal

'

n 24.05.2018 and cubsequently by the Senate on

1~ Constitution (’IWenty—F){rh
the Constitution

Assembly o

25.05.2018. Section 9 of t}
ct, 2018 omitted ' Article 247 of

with effect from 04.06.201& ~ and, ‘inter aiia, iﬂeried
provmcc ¢. KP. The Respondcnts were

Amendment] A

FATA/ PATA in the

yed before the mcorporauon
given retrospective eﬁ'ect ;

emplo of the 25% Amendment in

the Constltutlon and cannot b?
r at hand becauscv he

clev

such, Article 247 applies to th:’ matte

Respondents were appomted alra time when the said
ad not been ! xmttcd from the Consututmn

was in force and h
mdced could not bc argtf;d

not even been arguéd a3 :1

It has
to the Constm.ltton ?as

amendmenti"
T .ATTESTED

b

lo(/({nv'L Assqciate
taf Pa 1stan

that the 25th

retrospective effect.
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11. Article 247 of the C:nscinaion, inier el p:o'wd'ed, g :
that the High Court or. the'Sure*le Cou.L could not éxercs.se v ; f .
]unsdlctmn in a Tribal Arz; Le. FA*A/PA;A unless tip ‘ ‘ % ’%
Parhamcnt provided othermsé _he only exception pro:rtded'm g ; : f | | ;
- the sa.ld sub- art1cle 1s tha noth.mg would a.ffect the K f ‘i x
: Junsdlctxon of the ngh Court c- Supreme Court in velauon to . E f
a Tribal Area 1mmechately bef' re the comxnencmg day} T e uc ‘ Y :
said_- exception does not_ appl-' in the instant controver | . ! ;
therefore, the main focus of our. scrutmy will be An‘.lcle 247( ,) : : § : :
_inasmuch as it provides for & 1 ouster of Junschctxon. Ff .}

ease of. rc{crepce, Artcle 247(7] las it was then) is reproduced :

below as:- _ o : .
“(7) Neither the 3 preme Court nor @ H:gh Caurt shag o

exercise any _;unsdtctlcr under the Constitution in retanon - ‘

a2 Tribal Area, unless "ﬁ{aﬂ:.s-e-Shoora (Parhament)}by la T

- otherwise prouuias E ' *

Provided that no'mng in this clause shall aﬁ"ect th% ,

L

jurisdiction whwh the .Supreme Court or a Hi gh Cau
Thbal Area :mmedtately before

exercised in rela.txon. ta <

:  commencing day” " "
' ‘ . A bare pcrusal of me abovemenﬁoned Arhclef 1 ;
i the Const:tuuon makes it.' clta.r that»_the lax\makqf§¥ ha 'lr ‘ : N
'spec:ﬁca.l.ly oustcd f.he Junsdlc-.i sn of the Supre.me Coxiifg an| h :
the n}hgh Court in the "exerciie Of Junsdlctlon under e ,"7 ‘ i
Consntumon in relatmn to F"1 I‘A/PATA The learned ngh i

S

ance on

Court in the :.mpucned Judgmel ts has placed reli

5'1" Amendment. and exermst». j\.nadxcuon concemmg the .

COTIOVEersy which is. be{ore this Court. AS stated above, LD

were appomted b, .ore the said Ameudment was

3
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cases of the Respondents on tae touchstone of Article 247 i

1

mmmummmm&_z
Wnummmmﬂ z -'-44 AL 25205 2 RS
0202 e 1

’

been P , -‘ )
given- retros;:ectwe apyhcatlon Conscqucntly,. lhe

learned ngh Court, 1nstead oi exammmg the merits of thefi".'

-

went beyond its" powers and .mphed the 25t Amﬁndmem ¥

reh'ospectwely Giving the

2% Amendment retrospecnve

aF’p].lcal:ton wou.ld open a ﬂooo 'ate of u.nnecessary legal and

constlt:uhonal comphcatlons 7vh1ch can and should be ;'-

avmded by giving effect to the letter and spmt of the
Consututmn and the mtent an¢ purpose of Amcle 247 a.nd lts
subsequent omission by way rz the 25% a.mendmem to the ;( ..
Constitution. Rehance in ﬂns T ga.rd is placed on the cass, of i

Hlda.vat Ullah V. \'Iuhammad Y:runas and Others [PLD 2020 e

—

sc 362] the relevant part of wh.\.h is reproduced below asi= ;.

submission with the ad.{"d gra'und that the orders passed. by
the relevant fora under i-e FCR are all dated prior to the 25"
Constitutional Amend:.ent which came 1w effect on
31.05.2018. Taus, the the -~ecommendations of the Council 'of
' Elders dated 15:12. 204 & until the decision of the rewsw by
the PATA Appellate Tritz 'ml on 24.04.2018 predate the said
Constirutional Amendn =nt. Consequently, ar ar the m}.euw:.t
- time when the Judgms‘ r was delivered, the prov'.swrxs of
' r‘v"a 247(7j of | the Cor.- muon were i1 force.

3}

“6. The ous‘.er.b;‘,:' urisdiction of the H'zgh Court ur.der
Article 199 of the Consution is specifiz for the Teasor that
cause of agtion for cvil —lief of such Sersaya as well as the
resaence of the parties and the locus of the corpus of the

. dispuze, ' namely, the Cor’ mines are lom'edwr:innth.x{oha:
Frontier Region Cor:sr.‘ruen.ly the High Court kad no

.. jurisdizter. 0 en.er’ia.n Thg wris petition. Iruzeed, the aspect
‘een- considered in m impugned

v
{

. of the case has nat

T judgment aral.”

ypreme Court and

3. Learned Aduumte Genera.’ has supporied thase o

o

! It may aiso De noisr that Ike Sur

¢ Jurisdl

cnon

. Fede rali}’

High Court (Extension 0

Suprcmc sour
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SemorCo"' Asso late; .
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Administered Tribal Areas) ,Act, 2018 was to be maﬁ? ;
) . 3§ '
. applicable from a date which was to be notified by the Feder'ai :
I |
Government. However, no such -date had been notified at th§

f the matter and in any

time the High Court took cognizance 0

event, it did not consider or :s.gsply jts judicial mind to thi
1

material aspect of the hs beforc it. Even otherwise,'if the said}

Act is taken to be apphc, .ble from the date of itst

promulgabon, the Respondcnt‘ cannot take the benefit of‘ 1ts :
admlttedly

. f
le Articlé 5

provisions because the Re. ,pondems were

employed before the said Act }vas promulgated whi

el

the field. As such, the

047 of the Constitution st111 held

sin tod}

I3

rt did not ha}n. _]urlsdlctmn to entert

at, in one of the unpugncd

learned High Cou

petitions in question. We note th

judgments, the learned High -‘.,ourt has candidly conceded
that it is unaware whether ths 2009 Act has been mad

apphcablg to FATA/PATA or rut " Given this, we aré unabl *‘

_see how and on what basis thc -carned I-hgh Court proceeded::

pondents. E

. to apply the said Act to the case of the Res

WHAT WAS THE EFI‘EC’I‘ OF‘

13 OF 197272
I .
We note that some- of the Res

is.ered Tribal Areas (Employees

1972 (“Presuien ial Order No. 13 of 2012%) 1 '
oo

the said Respondents hasl
FATA arg
«5

.e Provincial Government oﬁ
nefit Qf‘

13. pondents seek thef °

benefit of the Centrally Adminis

Status) Order,
ence, the ]earncd Coum;el for

] the ey oyccs recruited in

In ess

claimed that since al

decmed to be cmployees of 1
al G&bermnent thus, the be

deputation with the Feder
to them. In thxsa

4ally extend

the 2009 Act should autornatls

e g e TR N T s TN
B e Py S LA Sy

’ - ' '—:‘. & -‘-.'w"__‘f H‘:\T".-.\JJ A Wt o P aav Tl
gpniar rnur' Associate

Sup'm'r -aniel of Pakistaf
J‘mm‘i

s

' R
:'*"l & ~‘ N T, 'A P - )
R R Ca A L o




W””w
1:..._1.4‘..:.1_..
L3y Y T

regard the Respondents have piaced reliance on Paragraph 3

’/ 3 .
of the Presidential Order whrch eads as follows:- = i -
: . R
3. Status of ‘he employees of the; Cerio.'ally'
Administered Tnbal —sreas Noththstandmg anyt ling e
contained in thezr cond;!tons of service, the employees shall Cov
as from the’ appomted p’ay, be employees of the- Proumctal

Government and shall wark under the overall adnumstria_twe o
same termsiand ,\ .

control of the Proumcxa! .:ovemment on the

A H .
conditions of service ar respects remuneration, leave and

pension and the sam rights as  respects dujcxpltrtla.ry

matters or tenure of IJ' ce as were appllcable o t{wm e

unmedlately before that .*ay i

v

! : . Abare perusal of t_h»* a.forenoted paragraph shows o

that the Presidential Order was apphcable to those employees

e or: the appointed day. What t.l'ns '

\vho were already in semc

means, in essence, is tbat th" sa.ld Preadentxal Order wifls

could not be extended

‘\

e

speaﬁc, and, as such, its apphcatlon

i to cover the Respondents. Thc matter of mterpretatxon of¢a
- s,.

Jeen dea]t w1th by t.hrs Co Z“

——

Prcsxdenmal Order has already

In thls regard we ﬁnd substan'.e in the stance ta.ken by the L

learned AAG that the Respondq. nts were appomted a.t a nme

{ the Pres1denna.1 Order e

Whlch is beyond the apphcabi lty o

|
i .
' , . * which was applicable only to tl'nse who were in servxce ?t
fime of promulgation of the sa.m Order ‘The learned AAG hff ‘
HOL

Py

Order dated 22.06. 2010 go T

placed ‘reliance on. this Courtl

1 1
L conclude that the Respondents vere not in service atthe ume"
of promu]aatxon of Preszdent al Order No. 13 of 19‘%2 ‘

ame is mapphca Lle to them We ﬁ.nd' that'

aw in applymg the sa1d_‘ .

therefore, the s

a2

learned High Court has erred in l

.dents ina umversal mannier

* Even otherwise, emp}oyees of F, ;TA as such cannot be trea.ged
- AITEST4

Pre51dennal Order to the Respc.!
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T Lr2go

as provinci
P cial employees as the-same came under the con

of the Federal Governmen:" and not -the. Provmcxal

gy

Governm
ent. For the sa1d rc...sonS, we are un.forrunately
J
4

unable to agree with the leameli High Court in its findings to
the effect that the Respondents were under the control of the

k.
came under thg

¥

h Court has in the impugned

Provincial Government and 2s such,

umbz:ella of the 2009 Act.

14. .  The learned Hig

judgments held that, by not' .egulanamg the Respondcnt

and by regularizing others, the Appellants have comrmtte:%
aid finding is not pased on any lcgal or

discrimination. The s
factual basis. Firstly, even

regularized, the circum
ome have megally*been :

their employment were chfferem If s
ent w1th§

regularized, the petitioners cannot claim equal treatm

thcm If and when the qucsnon of le

omes before us, we will pass appropnate *

regularization ¢
ts, circumstances and ments

orders after considering the fai
of each case. It has been repei stedly held by this Court 1hat3

regulanzanon is not a vested ght but requires a statutory*“

. in the instant case. As such

Eg g el SRve

basis which is admittedly absei®

the present Respondents mere. rely on "the fact that othcrs

ol = e

d and so ;hould ‘they, which is not a!
i

have been regularize
ual employee wishes to

und per se. Where a c':ntmct

legal gro
onitrate statutory basis fo

be regularized, he must dem r Suchix,

e absence of whch relief cannot be granted?{

placed”. Such a course of

* ATTESTEE

a claim, in th

solely on the principle of “sin‘tilgf_rly
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ac’aon would t nt i a
. an arnount to l.laklnff om. rJght out- off?Wo S I

wrongs wh1ch is not perrmsﬂbln in the law.

w?‘,’.' N
v
I ——

Court proceed on an mcorrect actual and legal premlse ; d

%mw ge PROJECT DMPLOYPﬁS L f

SED ON LONG SERVICE? :2:? Joe 3

15. ) It 13 trlte that lor'g service is no ground for‘ ¢

. - o e I

regulanzatlon, : As stated abo.., rcgulanzatlon has:_;to %e ‘
’ supported by leg'lslatxon and is aot an automat:cally ;ecn} g . t
nght Even if we agree w1th thr- ﬁndmgs of the learne-c‘HHfgh ' ‘ ' 5?
Court that the Respondents hg,v’e been servmg efnclent.'ly for ‘ g;
many years, "it is worth no.mg that the - fact that the . ‘:;
. Respondents . were’ pro_|ect .'amployees has not bec : ; ,’ft;
] , - cont.roverted As \such Sectm;m 3 in it its plain laong\lagxe ~ g
| .. : excludes prOJect employees from the beneﬁt of regulanzahon : | 1%
. u.nder the prowsxons of the 2039 Act. Therefore, keepn—g 1{1

' view: the language of the 2009 Act 1tself there appears nio : R

| lawful basw for the ReSpr,ndents to claim beneﬁcml | 1
fl mterpretauon of the 2009 Act. us the ‘Cou.rt. cannot overst.ep g '\ ; ‘
| its powers to add language to gl statute which the legaslaturfa ' ’;'3:
!. has not provided. & = | P ;, Z«f
| 16. . The Impugned Juc ,ments of thc lcameil.ll-h . , , .
I B

‘have erroneously apphed the Im ! rules and regulauons to the

i

.., ‘
TR g AR K ( As e Y

facrs and cxrcumstances of thd cases before it. A cle.:.r legal ‘ !
‘i -
a.nd Junsdlctwna.l error in exera sc oi Junsd.lctlon by the H.l ;
Cou.rt under -Article 199 of fh Cons'utuuon of the_§slam€ i
R i 2; i
Repubhc of Pakistan is ﬂoatml on the surface of the recqrd i‘* ‘i
whlch ma.kes the judgments arii a.;tamable ’ -'-;"_' R \ A i
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ve we allow
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dgments ‘of
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17. Therefore,’/for reasons- recorded ab

a ‘

the txtled Appeals and set as1de the Impugned
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OFFIREOF THE DISTRICTEOY CATIONOFFICER
o:smlcrmomawn {male)
oo LIER ; 0924-200180¢
EAX '934290180"
fﬁma@ @mmhma @gmatl .com -

KF? ...ai e
M'ﬂ}rm&iﬂ ~~
MR TR,

‘WOTIFICATION.

cqndtdonaﬂy
a. WHEREAS: the following. {wenty -(20) PSTs' sar\in Endgst.ﬂ\lo 2532 da ted
regularized: by the Birgetar of Educat:qn FATA -pearing: ¢ - lod
26%0212018 and Nolification 'No. 8 () 1SSPIGSTRH9 108 dal
11(05!2012

b. AND-WHEREAS:n- compliancawillr the cl?:lsion the ;hff;ﬂ :xvgﬁ;cg Edtt!yca(hoo';
Qfficer conditionally re ularized the sepviges of
teachers against. E’.éT -p%g,t BRS 12 vidg o2 2639:28!(qu n W’Fﬂe) dated .
30105/2018 t

UL Sl

¢ ANDWHEREAS fnefhen AEG-clearymenlioned 'ﬂﬂb“-’aﬁ‘dl“ "‘;“Q%B;ff{o“;;i

it Supreme. Court ofPajisfan under cRLANe. 45&91?-3 i ;xawar s
aside the decisior made’ BY Fonssable High Geurt P"i eithér file !
regularization: will - stafid capcelled ‘andl thgse. ’ceaghers will: ;1 e the
Depanmental Apgeal et appea! i apy oMt o Rakighan 2g2 ¥
Appozmmo.Authomy, y 7 -

AND-NOW m:R&EQ:RE_, i ¢empliance™ wARRE: S ,las:igme*}t’)f ﬁeﬂoﬂﬂf able .S,URQ'?V“?
Court CRLA Ne(if: A 30BI20200; epndypesd. o8- 287@&1{22,@13 ool ¢ aithonty, 'M&Sl}er#
Ahiad, Blstict ﬁBchzton -Officed @a’stnctMohmangl is gpleaga{;! o ity aw fie ‘adh'qc{coﬁ.irac:
order of the followiiig itwanty (29) PSS Tssued wige .tfxls gfﬂc.s .uﬁ‘der ERdst No. 2619.—

28/{Commurilty Fite) daied. A0/04120,18 i resped ¢ ofifie: inlQthg P$%Ts mgth inmediate eﬁacr

,

'S Namalf-‘dfﬁé"rg SRR | uame.ormmjnuﬁsy Pg;ﬁ‘ng at.Regular K

# ) | Tg_achor R Sehosl,

1 Dﬂawar K['!an "SI T Fiakesm ,'GS\AnargzPayaw pa GPS Shamsha Guno I
Khan .. . o . o 5|

B ,'GPS-Qan Kili Kamali

~Jamal, Shah . S10:Habi Khag CS Shar Bedmana '
| Nazic Gul SIO, Rawab Khan: GMamaza;Mr Alam-

T.GPS.ZapniJowar |

i

~TDawood Shah S/0: Sadars E)'m.' TS Shamii Khan-Abad | --qps Sala KnanKer 02 |
/T Shamsha, ... i =
Hussain 'Shah‘SZ@i'Sa‘c’;ed' Co: S Mating. Keda- Khet i .'%PS Atto KhelNo. 1 ‘l
Mastan Shah,____. o _ ot - _ﬂk .
6 | Muhammad Khan. SIo: ; '-'Q'.S,.-Ghafdc;ir; Baidm'ana; .. ',§PS Mittai
 Muhaminzd Walk g e ‘
7 | Hikmat Ultah S/0 Abdur:Rahim: }€S Gulany Sheikh'Bahia . GPS Chamaraand No. 2
8 ghanober KhanS/0 Sarkark: -CS Gulonu ShelichBaha §PS Natta Ghdlam
: an I
g | Niaz Muhammad S/Q- h.oor C8 Yara Khel'Bedmana] - tGPS Khaﬂl Kor
‘ Muhammad. o} o it _
0 Sﬁ?ﬁ‘é Badshah SIO Amlr €S Sana Khel Shandara, EGPS Faiz Al Mirgat
11 | Saeed Alimad Shah ) I CS Shai B " B o

Muhammad Huzeor.Badshe‘z G5 Sans Kinal Shanzard  JGPS Ranran Wall
| 51 HazratBadshah b~ |65 Sanp Khet Shanzara |'GPS Ranman Wa
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13, ,:gﬂgsrt::l: Khan SO Sher :'QS;}ara'Khs_l}Bgﬂmanai' ‘ GPS,Fpmqumg;
14 ‘ Fazal: Dayan SI0 Saddrq Bin" ‘[CS Shamir Khan Abaﬂ ‘ GPS?u]bg;saﬁ
‘ : Shamsha il
5 JSamdndar Khan +5/0 Khalimr | 05 Matina Koda Khel QP%gSegpand
Jan . ‘ N !
16 'gakhnar Qul'SQ Mulaammadl "--'Qs-:jgmbmaraiAhdﬂnah .BPS‘SM Rahman.
ui .
17 | Fayaz Khan SI0; Badaant Khan+CSi Khati dJan Jasabi ’ GPST“WQH' Baba G |
‘Dara: . i
18 | Asif Khan S/0"Jamat: 1C8.Samghakhl: ' GES Adam Saaz
19 | Mukammil-Shah-SiQiHaziat €S AnargiPayan. | -, GP%WamKH:
I lMuhammadi : o I
20 | Zahir Shaiv SIO Abdul:Wahidi ‘[g;s Shiclkh uBaQa .-Gg§§gua~=&n —
1 |
(SHERAZ BHMAD) '
Bistiic] EaucafionOffiest,
) @lstnct Mgﬁmgnd :
ga I
Endst: No.58 24~ Dated‘ﬁe_hjfﬁgma, ;
Copy forwaide : ;
1. PAieiBeputy am@smerw. . /
2 Do M@i‘«lmaﬂdﬁiba_l@:smet 4 . ;
3 RPAte DsmAw@mnt@ﬂieer E)lsﬁ'pﬂwtohmamd. ,
1 PAt ot R SE Khvber PakiinihivaiReshavar. i
5. Pay bekLom!iOfﬁeaBtshieﬁMajimand

6. SDEO/ABEQ songemed farstoppage - &f theie salanes ané megessa;y entry’ ta
ihis effect shpuld:be made inthe gemicefbeaks,

7.
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The Director Elementary and Secondary E 'ucatlon
KPK Peshawar o

Subject: Departmental Appeal ag_mst the order dated 04.10.2022

- whereby appointment order dated 26 02 2018 of the
appellant has been withdrawn. -~ |, | . -

On acceptance ‘_off instant . ‘Departmerjltal‘  Appeal: the
pensionary benefits may -ki‘ndly be granted in fa\? or.of the appellant
alongwith all back benefits. 1 | - |

Respected Sir ¢

1. That initially the appellart has appointed as PST BPS-07 |

" on 13/04/2007 as community base school teacher after
recornmendation of Selection Comimittee and after

fulfilling of the codal formalities for ."_esaid pOSL.

i

. l
2. That after‘appointment the appellant ?'rtf)erformed his‘, dutv

with full devotron and hard work and no complamt
whatsoever has*heen made .agamSt thez~‘app_ellant.

3. That the appellant performed hrsﬂofﬁcial duty till
31/ 12/2010 wrth respondent Department -and after that
due to c‘loser of commumty school’. the,servrce of the
appellant has been dlSpCl‘led wde the 1mpugned

L..

- notlﬁcatron dated 13/12/2010 |




4. That the“-...éppellant submitted Writ Petition No.

2498/2012 for reinstatement and régularizing of his

service which has be‘e:n accepted on 1 35.06'.20 16.

5. That the respondent Department filed CPLA No. 450-

- P2016 agaiﬁst the said Judgmenf dated 15.6.2016.

6. That non'rimple;mentétion Judgmen{ passed i'n ~Writ

Petition No. 2498/2012 the appellant filed COC No. 330-

o

P//2016 on tesponse of which the appellant has: been
lreinstated‘:c')n,l9.04.2017 by the resp(_rindc:nt Department

on community project for a'period ofione year.

. That after the appellant performed hfis duty only for a

period of one year w.e.f 19.04.217 toitill 30.04.2018.

8. That the éppellant has been adjustedb_n permanent post

.

and has been regularized on.30.04.201.8.
9. That on 04.10.2022 the impugned Q'r_:(ier has been issued
whereby the -ap.pointment order of thefappellant has been
withdrawn without fulfilling the c%da:.'l -fbrmalities.
' ’1'0. ‘That the iinpugned order dated 0&.10.2022 may be
liable for setting aside on the following grounds. -




GROUNDS | 2?

1. That th'e impugned order dated 04.10.2022 is illegal vBid

ab 1n1t10 because it has been passed without fulﬁllmg the

codal form1ht1es

_2.VThat no Departmental Appeal 1nqu1ry has been

conducted agamst the appellant. | o (

3. That it is a well settled principle of law that no one can

be condemn unheard.

4. That 31m11ar nature Serv1ce Appeal No 4904/2021 has |

already been accepted by this Hon able Trlbunal on

31.01.2022. o
- | / |
It is therefore most humbly prayed that: on
acceptance of instant Departmental Appeal the
‘appellant may kindly be reinstate in service OR
: 'compulsory retirement from service alongw1th
pensmnary Beneﬁts may kindly be granted in favor

of the alongw1th all back benefits.

Dated 03/11/2022
‘Your Sincerely -

Bakhtiar Gul



Abdul Ma.hk s/o Nasrullah Ian Rfo Qayyum Khel Bar .
Qamber Khel, Khajon Tehsﬂ Bara DlsmctKhyber :
SRR Apnellant

5"‘-

1) Dn'ector Educatmn FATA Secrelanat Warsak Road

Peshawar I IR 'e,
S v

2) D1stnct Educatmn Ofﬁcer Kuram Dlsmét I\uram Para

Chmar 3 .

3) A ddmonal D1stnct Educanon Ofﬁcer Lower and Central ‘_'.‘

Kuram Sadda

S 'ﬂ
4) sttnct Educanon Ofﬁcer D1str10t Khyber a: Ja,:nrud

\ . . Ceeveatieenees Respondents
!Yledm"d”” R
o tﬁ%ﬁaﬁmAL U/S 4 OF THE KHYBER PAKHTUNKHWA.
in  SERVICE- TRIBUNAL ACT 1974 AGAINST THE
':] _ORDER DATED 30/12/2020 WHEREBY THE SERVICE
gw—"57 OF THE APPELLANT . HAS BEEN CANCELLED
& - "% AGAINST WHICH .THE APPELLANT TFILED
2" & - DEPARTMENTAL APPEAL ON. 01/01/2021 WHICH
8 ¢ HAS NOT: BEEN :DECIDED WITHIN. THE
9&;& & STATUTORY. PERIOD 920 OFDAYS. - ' i
-3 PRAYER | E ::;f‘_ ‘

_ON ACCEPTANCE OF ?’HIS APPEAL THE + -

| .w N
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Date of _ihstitution -
Date of Decision

05.04.2021
: "3’1.01.2022
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Abdul MaIIk S/o Nasrullah Jan R/o Qayyum Khel,: Bar Qamber Khel §‘<ha]0rl Tehsul i
Bara Dastrlct Khyber . '

Director’ Educatlon FATA Secretanat Warsak Road Peshawar ahd others

(Ap ellant) )

.-

v

~n  Naw

(Respondents)

* Roeeda Khan,

Advocate‘ [

Muhammad Adeel Butt

AHMAD SULTAN TAREER

'AddrtuonaI'Advocate General - .’

ATIQ-UR-REHMAN WAZIR .© ..,

) For Appellant

. . For respondants"

B . ....,
PR

LI,

-
e

r
v L,

N
,

CHAIRMAN . =

*. . MEMBER (EXECUTIVE)

JUDGM N

4 .
. g- ,

ATIQ-UR-REﬂMAu WAZIB MEMBER (E} - Thlsgsmgle judgment

shall dlspose of the mstant servlce appeal as well as the fokow:ng connected

service appeals, as comimon questlon of law and facts are mvolv d therein:-

’_t

4905/2021 tltied IJ'fan Uliah .

, '4906/2021 tltled Salamat Ullah

: '4907/2021 titjed Zaheer Zada

: 4908/2021 titled Sagib Khan - '
4909/2021 titled Kheya! Muhammad -

: '4910/2021 titled Sher Alam ' ”

4311/2021 titled- AZIm Uliah /"

.+4912/2021 titled .Mst. Zalida
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" regular P' ost Upon appomtment agannst regular posts the ‘ipellant falled to :

w,g

':‘ 02.’. Brlef facts of the case are-.that the appeIJants were appomted_ as PTC

i

£ 4

Teacher in- Communal School ln BPS-7 1n the year 1998 to!20Q4 at erstwhule

3 *ié

Khyber Agency (Now Dlstr‘lct Khyber) Bemg un-tralned serv:ces of the appellants

\

&
dated 03 01 2013 as the competent aut.honty wde order dc%:ed 05. 04 2013 :

~'1
cnrculated the decuszon to’ consnder appomtment of all those un-tralned/un- »

s b

: qualn" ed Iocal communlty school teachers for re-apponntrnent aga13 stthe avaulable
. sanctloned posts of PST wlth d'le exratmg recrurtment cntenaiisubject to the

COHdlthn that they wnli acqulre the prescnbed professzonaléand acaden-uc 4

4..::.1«

ﬁ,

2015 agamst whlch the appellant ﬁled departmental appeal followed by Writ -

W

C ~-¢

Paklstan vnde CPLA No 3464-P/20145, whlch was dlsposed of vnd udgment dated

5

‘27-04-‘.017 on the terms that let the petltloners subm;t ap

'D

sympathetlcally ln vlew of the facts and c:rcumstances of the

Judgment the appellants submltted appllcatlons to the respondents but they were

// r‘

not appounted and suuh dedslon was commumcated to the appellants =v1de order

dated 27—09-2017 hence they agaln f led Wrnt Petltlon No 428'3-P/2017 WthI‘l

‘)»

: quure the same, hence weére terrmnated from serwce wde ord?gr dated 31 -07- -

The appellant challenged the decnslon of d1e ngh Court in the Sﬁpreme Court of -

’ '-were termmated wde dated 31 12‘2012 but such order was res*lnd v:de order

—

e et e et i S

' quallr‘catlon for the post wuthln 24 months after thelr re—appom ent’ agalnst the

_ Petltlon No. 3682-P/2015 whlch was dlsmlssed vnde ]udgment da ed 28 09 2016‘ -

-

l

llcatlons to the
respondents and we are - conﬁdent that they wall Iook ugo thls matter i
jcase :ObVIOUSIY, _.

' anybody already Iegaily appomted should not be dlsturbed In '%ursuance of the

was accepted wde Judgment dated 28-06 2018 In pursuance of the judgment :

ea e

' the appellant were re appomted vlde order dated 22-06-2019 subject to deosaon
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judgment date'd' 28-06
appomtment order dated 22-06-2019 was cancelled vrde order dated 30-12-2020.

Feeling aggneved the appellants ﬁled departmental appeals, .WhICh were not

responded, hence the lnsl:ant ser\/ ice appeal with prayers thct the lmpugned order

f
- dated 30 12-2020 may be set aside and. the appellants may be re-Instated In

service w;th all back benefits or any other remedy which’ thls trbunal deems fi it

‘~

may also be granted in favor_of the appellants. ' K **

. L
03. Leamed counsel for the appellants has contended that the appellants has
not been treated in accordance wrth Iaw, hence thelr nghts se;ured under the .

l»
Constrtutlon has. badly been vlolated ‘that the lmpugned order d; fted 30-12-2020

is yﬂtxo as it has. been passed without fulﬁlllng the codal .'_orrnalitles, that

ices of the appellants were dlspensed with, without obserwng the procedure

-2018 and ln pursuance of the Judgrnent the' re-

'
as prescnbed in Iaw, that the appellants are havmg serwces of alrnost 20 years at °

their credzt and it would not be Just on part of the appellant? to agnore their -

servu:es rendered so far that the appel{anls were initially projECt employees but

, later on were regulanzed hence they are entlded tor pensnonaryobeneﬁ:s as the

apex court in vanous 3udgments has already granted rellef ins ml%ar natLre cases;

that cases -of the appeliants may also be consldered on the same,foetmgs on the

prmcnple of consestency and they may be granted pensionary beoeﬁts keepmg in

view their Iength ofsennce AT T

,t
't

04. Leamed Addul:onal Advocate General for the respondents has- ccntended

© that the appellants were lnltlally apponnted on prOJect posts 3?51‘ Ccmmunal

School Teachers for the project perlod only, that the appellant; were termlnated

from ‘Service- on 31-12-2012 for the reason that they were un- t;atned that the

appellants were re-appdlnted sublect to the condltlon to acqulr% tre prescnbed

’

academ:c and professlonal quallﬁcahonm w:thln 24 _mont(as after theur 5

.

appomtments othenmlse thelr re-appomtment orders would's smn ol

ot

the appellant falled to’ acqulre the requured quallt‘catuon, hence they vyere again

* e
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termmated vrde order dated 31-07-2015 agalnst Wthh the appeilant Fied WP No
3682- P/2015 which was drsmissed vrde Judgment dated 28-09-2016 that the
. appeilanis fited CPLA No 3464-P/2016 whlch was also dlsposed of on 27-04~2017
| W|th the remarlcs that the petitioners wnli submit apphcation Before respondents
that upon submrssnon of appiications their requests were examined but \}Nere

found dev0|d of merit hence were’ re]ected that In compllance with Judgment

dated 28 06 2018 of Peshawar Hrgh Court the appeilane; were re-Instated agaip

supreme .-cour,t‘of‘.Palldstan ,d‘éci'ded."‘inﬁ favor of the appell;nts (the present
. . . . 4 . . I
' respondents) vrde Judgment dated 28-06-2018 herice - }hey were agam

terminated from servrce vrde order dated 30-12-2020 that cases of the appeiiants’

: had ,al,ready bee dec:ded by the Apex Court, hence the present appeais being

devosd ‘mieyit may be dismrssed L

recond: R 3 :". L ) t‘

) . . . ,g-c.
1

-06.. Record reveals that the appeilants were app?rnted .as PTC”

teachers/communal school teachers (BPS-7) on contract bas |s in’ communal

schoois in erstwhrie Khyber agency (now drstnct Khyber) in ti%e year, 1998_to'

2004 In the year 2006 three months PTC short-term training courses were'

05. " We have ‘heard.-learned counsel for the parties and'i?fevejperused' the

offered to aii such teachers and nomlnated 57 un-trained PTC tea_chers, whsie the,

‘ appeliants were dropped by mformmg them that they erI be!selected rn the next -

dutnes to the entire satrsfactron of thEIl' hrgh ups and when they shocked that wde t

) order dated 31' 12 2012 therr services were terminated on the ground of bemg

. un- tramed however the above said termnatron order was cancelied and the -

appel!ants were re

-appornted against reguiar posts under the polrcy ietter dated

—— m—ay e s
e ———
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training was offered to. the appellants within tha prescribed peripd or otherwise
‘ 1

. 07-2015, against which the appeliarits filed departmental appeals foflowed by writ
_ petition No. 3682-P/2015;'wh!ch was dismissed vide j'udgMerigédagad'28-09-,2_01_6
On the grounds that the ‘appellants failed to’acquire the prescribed qualiﬁcationg.

qualiﬁ%agi.ori,. a"s'_’zit'..v;/as ,be‘y.onc‘I, éohfml' of the apﬁel!'ah; t s‘eliécfc ;:he:mse_lves for
§u§h Eras:ning," rather rt v;ra'sf'l_.lpqn- discretion. of the ;’es.pépdgnt's 'gé?.seiecé‘

' candi;tétes byturn 'foi-.s‘thu::h'u-ainipgs:.vThé appel!ants’; prol;'c;:bl;' .fpuncl sﬁch
'Wt a»belafcec‘l éi:ég;a, butdunng th.ej course o.f Iiﬁgéﬁ%ﬁ,:the' apballants.
.. iiédéo' thg'c.dhyinc.e. tﬁe Ho‘r_:omblp .c'ourt' on the p’é)int »tha.t‘ progcfe‘séid@‘al tra»in.ings';‘

/s are Sjcénduc’tgd.-‘b'y ré,s’bqﬁnden.tfs ‘and they mﬁsb,not s'l.'rﬁe.r {or 4fo'llfes of ghe;

.

-.,_‘ . ,:' .
-Subject to- decision ©f supreme court INFCPLA already

" E

T T -
mpliance, the order of their ..

9 vide order dateit{30-12.293,
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agarnst Wthh the appellants:"‘ﬁled deparlmental appeal

s

. responded hence the rnstant servrce appeals

o .07. We have observed that the appe!lants w0rked agalnstgthe PTC poscs on
. }.‘

contract agalnst prolect posts for qurte some trme thereafter, they were

appolnted agalnst regular posts under the polrcy devrsed by the government that

) ::_' irth the existmg recrurh‘nen'_'.cnterla subject to

the condrtron that they wlll acqurre the prescrrbed quallf‘ ca::ron wgth f24 months

e The appellants however, were penahzed for not acqumng the prescnbed
J B

whrch however Wq,s responsrbllrty of

quaJrf“ catton w:thrn the strpulated hmefrarne,

X

the respond nts to arrange such,

SR x\

trarnmg for thern wellt wrmln trme and the

: ap:p‘ _ nts were not supposed to suffer for lapses of the respondents Whlle '

relylng on Judgment rn Writ Pehtlon No 4657-P/2016 the hon§mble Hrgh Court

. Peshawar decrded rn therr favor vlde ]udgment clated 28—06-20 ‘8 It<is pertrnent

2',
T to mentlon that II"I Writ Petlt:on No 4657-P/2016 decrcled on=’29-03-2018 the

J‘
i

petltloners were also srmrlarly placed employees bemg PTC teachers ln communal

: was_,th_at jith,eY ‘had: fa‘cqulred_, the' prescribed ‘q_daliﬁ,cation_s h:ut the .present :- :

appellants drd not fi nd opporl:unlty to acqu:re such trainrng, hence they Iost the
opportunlty on thls 5|ngle pdmt msprte of the fact that »{

responsrbnlrty to select thernse!ves for such trarnlng, rather it--was;grandatory upon

- the respondents to select and send them for such tralnlng
} N \

. t
T
-4

!

The appellants contested thelr oase for qurte longer t!me b{rt they drd not

succeed due to technlcalrtles of not acqumng the prescnbed qt? '

- hC’We"e" se“’Ed the dePal‘tment for 9 penod of almost 20 »years
S sin le corn “' K
ATTESTED g plalnt agalnst them

At ie wete o
.

La o gk

A
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BRPVEpe ic‘lnun-t.
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L servnces rendered by the appellanl;s agalnst'the posts shall not g in

would be un-Just to lgnore l:helr Iong and un-blemrshed servr It ls also an’

‘.

'admsttecl fact that the appellants served 1nllJal|y on contract b later .on they

- "

Vi
-&

. *‘l
were appounted agamst regular posl's We are of the consrdered,. 3{""0“ that they
deserve to be treated sympathetlcally on the |ssue of..“ra t ;s’r fens:onary
; L
!

benéfi ts Regardmg the questlon of entltlement of the appellants' :'_o the,pensnon

2. 2 Su./.'yect z‘o any speaa/ ru/es, ’t/7e semces af tfze govemment ervanr

beg/ns lo qua//zj/ for penszon wﬁen /7e takes over charge a)patbe post to. ‘
W77/c/7 be is ﬁrst appomtea’ PR ;

4 N
* .

serwr:e sha// count 1?.7/' penSIor) gs'/ndicated :
\/] }{\—' ( ) gavemment servant bome 0/;r tempara/y estab/shmen w/;o ﬁave

' rendered mare than ﬁve yea/s canbnuaus tzempofa/y 5en// ce ﬁ:r the
L
pur;aose ofpensmn or gmtu;ty, and E A

, E MO
: L e MY
i B B

(//) 7' empora/y and oﬁ'c;abng se/v/ce fo//aweo' by conﬁnnat/on 5/75// also
cauntfor pens/on or gratz//zy ‘ ‘ '

The rules |bld reveals that servuce of ; the govemrnent servant beglns to-
o{

quahfy for penslon fmm the very f'rst day of hls/her taklng§ overl charge i

lrreSpectlve of the fact whether hls/her apporntment and entry rnto servrce was '’

1

J temporary or~regular It is also clear from sub-

rule-(l) that contlnuous temporary
service of a cwll servant shall also be counted for the purpose%f pensuon or

‘gratulty and by vurtue of sub rule- (u) ternporary and off‘c:atln

% servuce followed
- by conﬁnnatuon shall be counted for pensron or gratu:ty

09. The augost Supreme Court of Pakrstan in lts Judgment reported as PLD S

1%
1973 SC 514 has held that lt must now be taken as well settled l:hat

- .TFQTEDNI'IO enters govemment

e retrrement to what are called re
EANGNER - .

Pal.hvubnv.
SO PRI o I‘iibn
Yy

X

B L s

[



a cnwl sewant is no Ionger a bounty but a. nght acqulred .fter Putting in -

sat:sfactory serwce for the pre.scnbed m«mmum penod A forti ri,

1 ,
reduced or refused arbltranly except to the extent and in the ma.yner provided in

the relevantrules" L e T *
10. ° In the lnstant case, the appe!lants served contlnuouslé for almost 20
years, xnltlally on. contract and f:)llowed by regular service and as per pension
rules, 1963 the appellants has quallﬁed the prescnbed §1erwc_.for pensionary

benef ts. In vlew of the foregou-g dlSCUSSIOﬂ, the mstant appea !as well as the

connected servace appeals are . Jartially accepted by modlfylng the: lmpugned
order clated 30 -12-2020 lnto com:ulsory ret:rement for the purpose of pensuonary

benef ts alongwnth ancnllary beneits, w:th d1rection to the respondents to ﬁnahze

the pensuon cases of the appellants for the entlre period of thelr sel:vlce. Partles '

are left to bear thelr own costs Fle be consngned to record room. |

e ._.‘ ey

31.01.2022 -
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ncl facts of Llu. casc s Jror presenl service appeal are t[.'ral,thc appcl]anl

)

°

oo serving in Bducation l)qmulmcnl as anmy &.&_hool lgachu in Malc
. “Y .
( nmmuml\ School. His service was dispensed with w.c.[ 01" Iuly 2016 duc (o,
2

1

05097016-;

—

aw

ek ol p:umhul quallllcalum ic (Unlmmud PST) vide order dz;lcd

9

ur | am Saddn.

e ihe /\ctchnnmi /\ eency e (Iucuinn ()lhccr Lower and Centralg
. _

The appellant filed departmental appeal belore l)ucclm L,ducallon IMA onl

I5.08.2016- but the samc | was 1c|cclcd vide order ddlcd 2 09 20!7 and
A
1

) communicaled 10 thc appcllunl vide letter No’. 292_5/Ec_iu d cd 78]1 2017

hum the present service nppcaion 12.12, 20I7 .

R gl " t e .
3 4 ] fa e .
;" - ' : T e v :
. IR .

tpf filing wrilten

0
.
. .- - b
54 N
2] s
5

b

~ I\u\pnmlunls were summnncd who conlc<:lr.d the appcal

Pa il el e

reply ’u-mmcnb

LA

4. ° L nnul counsel Tor I|‘!L.'I])|')C|idnl umu.ndul that llu.;wppclliinl wis

appointed as Primary HLhnuI Teacher vide nulu dnlc(l 77062()]3 by the

comipetent autharily bul his service was (|IH}JLI1SL(I with on the Eﬁwund ul lack o 5
¥ : :

r.ruucrahc*l_ profussional qualification i S (.ulllu,alt, II, wag  further

R unlt.mll.d l}..u the appull.mi was having hthLl’ qualification 05 M. /\ Political

Serence and was nlsu having B.l-’,d Degree but the 1r.sponc|<.nl Iupmlmt,nl has

wnored the said qualification ol the appellant and his service, ,'vas dispensed
vith without dny show-cause nolice and affording opportéraly of hearing i
-1 was Turther

therefore. the impugned order s illepal and liable ta be sel-nsid
wnluulul lh.ll the appeliant was-also granted PS ("cnllht.alc.. on 20.01.2017

" herelore. the arnelant is fully gualified. l {.-

! . C he ohey h;'ntl. fearned Deputy ])I\IIILI /\llm m.)' lor dl" IG?'I"““““" .
oprpused l]u:. contention ol Tearned counsel for the appellant u|1(|):§1,cr>|1tcmicd that -}

the appull.\nl Wils appmnlml as Primary School. Teacher vig{'t;: order dated

'tenl authority

AT 2013 het later on s SCIVIice wWas (}I\])Ln‘atd by the cnmp { |
: } /
Ed

N\

ST ' l ,'1‘ V - '
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, is.\'ucd (o the appell
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]
4"

with effeet from

t|ualllual|0n on the basis of I(,llu No. 9
verbal dircction .mcl S S D |

further cnnlcndcd thut sincc the PSTCertificale

Wk .m. h.uvuu. the PST

“competend nullmnly has rightly (llhpu’i%(l wi

ilismissal of appcai.

0, Pcms.tl nl the n,cmcl reveals that th
School Teacher ‘vi'dc order d
At 4) /’

: appull.uu hay having MLAP

_-lh:nl |hc appellant was ai\u having B.Id 1egree

fiu by tha dl lhe time ol impugned vrder d

hav mv 13.)2 (I Degree. The record

§22-35 dated 02

wtilication No. 90 (I].)/%D/CS R/99- 108§ L was '

(,unhr.nlz. at the time of his

niilic:ll‘ Scienece, chltcc.

also reveals l|‘|'ll PSE Quu

ant on 20.01.2017 and the appelia

luly 2016 due 1o hck of.‘prcscnbud plofcsclonu

{
)8 2016 as wcll s

I

wis ni:.t.smuy but the. a?pvlim.l

pointment lhuc.(m . the

ith his scrvii;c and praycd {or

C nppcllnnl" vas appointed as 1_’|'im;n'y

.m.d 17.06.2013. lhc rec 1d Imthu ww.alﬁ'llm the

he H.cmcl {mlhu reveuls

3
’

|~;~.u(.§l on 26.12.2013 Mazuniing.

alud 035, (E "()I(v the appc!lm.t Wi

licate has alw boeen

anlt wgs having more than

—

X
Lo
S BRIC VSIS service at the time of impugned order. 1t.i§ also well scttjed faw Y /
. : : ¥ N ) :
Coir any adverse order is pusscd against anyone (um he .s'hnuul' be given
) //‘ -
nppmlumlv ol hcmm'1 show-cause notice as uwvh)' sLuch advu se mdu nmy 1o
. v ! x
he passed against him o such and such unundﬁ l{ccmd reveals Imi the
= —__—__—"'_-
. . . - !
rcqpimmlcnt-tlcpzu’lmcnl has dispensed the scrvic‘c olfthe appt,lldm without any
- ,,,,I
\hmv Cise nnllw or wiving opportunity 0 ol pusun.ll h(.anm_ therelore, ihe
- ppe
rus]nmdcnl-v.lcpmlmn.nl has vmlalul the pnnuplc n!-'fnulur:al justice which s
QUL I mnmﬂnul order 1|i<.j,al and Ilil[)h. tn pe set-aside. As such, o /
: i p
.piu’tiull*: u.cccpl Uw appeal et d‘;ldl. the unpuyu.d ‘brder with the ;.tirccunq 10
-] ihc respondgii- dumutnu.nl ‘Lo issuc show- umsc, nollo;. 1o thc appellant that why
-.-;
“Ti his service may not hc dispensed wilh on such *u}d such grounds anu ati:
el \ ,.; .
o . %
Prepiing e show cause police s,ame and gwm%, oppoulumw of peradaid
i .
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caring. puss order deem appropriate to the respondents. Howgver, the g
. : . . * 3¢
remstalement ol the appchant will be subject to the oulcome ol degision of )
shaw-cause notice. Pariies are fef) to bear their own costs. File'be consigned'to
. : a i . H
the vecord roon. . % !
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_ the terms and conditions. of a civil servant who-litigated, and there were other civil 's%rvants. who may .
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Present: Abdul Hameed Dogar, C.J., Ijaz-ul-Hsssan Khan, Muhammad Qaim Jap Khan
and Ch. Ejaz Yousaf, JJ . R L ' :
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GOVERNMENT OF, PUNJAB, throuéh Sécretary Education, Civil Sp.cretaf‘-iat, Lahore and -
others----Petitioners-. -~ ~. . - - 7 §- '

Versus B o o

'

SAMEENA PARVEEN and others----Réspondents g

Criminal Pefitions Nos.71:L and 72-L, Civil Petitions 215-L. 216-L, 217-L, 218-L, 324-L to 236-L pf
2006. decided on 29th April, 2008. - L : . &

¥

s

(On appeal from the judgment, dated 29¢;i;20.0§-6f the Lahore High Court, Lahorefpassed in Cr.O.P.
No.370/W and 561/W-of 2007.. Writ Petitions N6s.11525, 11263, 11516, 11662, 11663, 11766, 11881, 1
11835, 12136 and 12185 of 2007, 86. 123;.274, 345, 599, 64'3 and 11619 0f20Q8). 3

Wl

Civil service--- : . T R

&

----Administration of justice---If a ‘Tribunal:or the Supreme Court decides a:pgint pf law;relating to

not have .taken anylegal.proceedings, 4i such.a case, the dictates of justice and Tule of good |
governance demand that the benefit of the said decision be extended to othervciyil sérvants also, who
may, not be parties to. that [itigation,-instead of compelling them to approach the Trif;‘gunal or any -other
legal fqrum:—-All citizens a.?é’eqiiél beféfe'-ghw and entitled to equal protection of law a_‘§']qcr Art.25 of the

Constitution.- - . L : . 1

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakls:a{m and others 199§
SCMR 1185 and Tara Chand and others v..Karachi Water and Sewerage Board, Karacl&; and others 2005

z

SCMR 499 fol. ' A - . ;
Mst. Muqqadas Akhtar and another v. Province of Punjab through Secretary Educ'agipn Department.

Government of Punjab and another 2000 PLC (C.S.) 867 ref. ' i
. ' i

Abdul Qayyum, D.S. @du:ajjon) Punjab for

A
P L

Ms. Afshan Ghazanfar,'A;A.~G., P'unjabf and Rana

Petitioners. 5
¥y »
XL and C.P.224-17

S.M. Tayyab, Senior Adv}ocate Suprsme Court for Respondents (in Cr.Ps. Nos.71-L, 7
' . x

of 2008). i

'R
a

Nemo for other Responde'nts,

ORDER o : ' " %
ABDUL HAMEED DOGAR, C.J.-—Through this order we intend to disposé of'fa!bpve captioned +
petitions filed against common judgment, dated 29-1-2008 passed by learned ,pdg@;n Chambers cif
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Pctwons:Nos.llS;m
11263, 11516, 11662, 11663,.11766, 11881, 11835, 12135 and 12185 of 2007, 86, 125, 274, 345, 599, 643

and 11619 of 2008 filed by respondents were allowed and the impugned of;ders passed by
oo i
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- Briefly, stated.facts giving rise to the filing of instant petitions are that respondents were appointed 1
PTC Teacher§ during the year 1995/1996 after completion of all legal requirements and they joined thcir
respective place of ppsting. After,som:gtime,,their appointments ‘were cancelled being bogus vide orier
No.277/E-1, dated 3-4-; 998..This ordet was assailed before learned Lahore High'"Court, Lahore anc same
was declared to be without lawful authority in the case reported as Mst, Mugqqagas Akhtar and another v.
Province of Punjab through Secretanyﬁ;Edtica'tioq Department, Government of %unjabnand another 2000

PLC(C.S.) 867. The relevant paragraph is reproduced as under:-- v

nline/law/casedescription.asp".’g G
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"Consequently, the - petitioneféi are declared to be in servif:‘é .and ‘the action oft the

S0 desired,. on individual basis under the relevant law and under thé. Punjab Civil Servznt
(Efficiency and Discipline) Rules, 1975." . ‘ - § : !

On once again the services of respondents were terminateq vide order, dated 3-8 005, which order was

l chaltenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said
writ petition was allowed vide Judgment, dated 11-12-2006 and the impugned fbrder, was declared as
illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem' Akhtar assailed
the order, dated 3-8-2005- before Punjab Service Tribunal, Lahore through Appeal?’No0.903 of 2006 which
was also allowed vide judgment, dated 4-9-2006. The said judgment was maiﬁtaine:g by this Court in Civil
Petition No.1960-L "of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 oncg agaitt the services or
respondents were terminated, Feeling aggrieved they filed above mentioned petitfpns'before the learned -
Lahore High Court, Lahore which were allowed vide impugned judgment as stated above.

In view of above judgment, the respondents were absolved of the charges of bogusfappointments. But fater

v 3.Itis mainly contended by learned A.A.-G. Punjab appearing on behalf of peti'tionqrs that the jurisdiction
Of the learned High Court is barred under Article 212 of the Constitution of Islamicé’;Republ,ic of Pakistan.
1973 in matters involving determination of terms and conditions of civil servants. _’?’he further contended
that the appointmenis of the respondents were bogus-and fake as they were ever selected by the
competent authority, thetefore the orders of dismissal passed by departmental authority were in
accordance with law, which did not call for any interference by this Court. - 't
) : . . 2 LI
4. On the other hand, Mr. 8. M. Tayyub, leamed Senior Advocate Supreme Court gppearing on behalf of
some of the respondents supported the impugned judgment and ‘contended tﬁaf appointments of
respondents had taken place in accordance with rules and prescribed procedure. They submitted their
applications in pursuance of advertisement of thezposts of PTC Teachers. They passed the required iest
and were appointed by the competent authority. According to him, the respondents were’ in service foy
about 9-10 years and during this period no objection was raised, and subsequently on vague allegations
they were dismissed from service. He further contended that cases of respondents vgfere at par with Mst,
Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L of 2006 vide judgment,
dated 2-11-2006. oL T . ' : R :
5. We have considered the arguments of both the parties and have gone through the record and
proceedings-of the case in minute pesticulars. The matter has already been decided'Py this Court in the
case of Mst. Naseem . Akhtar ‘Isupra), and it has been held that the appointment arders of the
respondents as PTC Teachers were genuine. It was held by this Court in_the’ casei;'of Hameed Akhitar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996 SCMR 1185
that if a Tribunal or this Court. decides a point of law relating to the terms and conditions of a civil
servant who litigated, -and there were other civil servants, who may not have taken any legal
proceedings, in suck a case, ihe dictates of justice and rule of good governance demand that the
benefit of the said decision be extended to other civil servants also, who ma)uno; be. parties to that
litigation instead of compeliing them to approach the Tribunal or any other. legal;forum. This view
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. + *#. reiterated by this-Court in the case of Tara Chand and others v. KarachigWater and Sewerage

it was held that accordingto Articlg’ 25 of the

,ard; Karachi and others 2005 SCMR 499 and
onstitution of Islamic Republic of Pakistan, 197
:qual protection of law. ' i
w that no ground for inte'rfergnce in the impugned
being devoid of force are djsmissed and lsave 10

3 all citizens are equal: before law and entitled- to
;

6. In this view of the matter, we are of the. vie
judgment is made out. Accordingly, the petitions

appeal refused. 'y 1
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