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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

Service Appeal No. 7822/2021

BEFORE: SALAII-UD-DIN --- MEMBIIR (J)
MUHAMMAD AKBAR KHAN --- MEMBER (I3)

Fazal Qadecem S/o0 Asad Khan R/o Surizai Miana Mohallah Hassan,
Khel, Peshawar (Anti-Terrorism) Squared Police Constable) District
PeShawar. . uveeeenereviiiiiie ittt i sr e s i sa s ceaaes (Appellant)

VERSUS

1. Inspector General of Police, Khyber Pakhtunkhwa at Police Linc,
Peshawar.

2. Capital City Police Officer (CCPO) Peshawar.

3. Superintendent of Police (S.P) Police Headquarters, Peshawar.

..................................................................... (Respondents)
Present:-
KABIRULLAH KFIATTAK,
Advocate ---  Tor Appellant.
ASAD ALI KHAN,
Assistant Advocate General ---  For respondents.
Date of Institution................. 19.11.2021
Date of 1learing............c..uuee 16.06.2023
Date of Deciston.................. 16.06.2023

JUDGMENT.

MUHAMMAD AKBAR KHAN, MEMBER(E):- The instant service

appcal has been instituted under Scctionn 4 of the Khyber Pakhiunkiwa

Service Tribunal, Act 1974 with the prayer copied as under;

“That on acceptance of this appeal, the order No. OB 3522
dated 21.10.2021 may graciously be set aside and the services of
the appellant may kindly be reinstated alongwith all back

benefits.”
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02. Brief facts of the case are that the appellant, while serving as
Constable in the Police department was imposed major penalty of dismissal
from service vide order dated 28.12.2020 on the allegation of his
involvement in criminal éase vide FIR No. 92 dated 17.07.2016 U/S 302/34
PPC, 7-ATA PS CTD, PS Shahced Gulfat [lussain Peshawar. The appcellant
was discharged vide order dated 19.05.2021 by the competent court,
thereafter the appellant filed departmental appeal which was rejected vide

order dated 21.10.2021, hence the present service appeal on 19.11.2021.

03. Notices were issued to the respondents, who submitted their
comments, wherein they refuted the assertions raised by the appellant in his
appeal. We have heard arguments of learned counsel for the appellant and
learned Assistant Advocate General and have gone through the record Witi‘l

their valuable assistance.

04. ILearned counsel for the appcllant argued that the impugned orders
dated 21.10.2021 is against the norms of justice, illegal, unconstitutional and
without authority, ltherefore, not tcnable. He further argued that upon
registration of FIR against the appellant, the respondents were required to
suspend the appellant till conclusion of criminal case pending against him,
but the respondents did not wait for conclusion of the criminal case, rather
initiated disciplinary proceedings at the back of the appellant. lle further
argued that the appellant was discharged by the trial court vide judgment
dated 19.05.2021. He next contendced that after discharge of the appellant in
the criminal case, there was no material available with the respondents to
maintain the major penalty of dismissal from service. In the last he argucd

that the fundamental rights of the appellant have blatantly been violated by

Y F T L TORS SRR



/%MM/

the respondents and the appellant has been discriminated and he has been
denied his due rights under the Constitution of Islamic Republic of Pakistan
1973. To strengthen his arguments, he relied on 2003 PLC (C.S) 365, 2016
SCMili 108, PLD 2002 Supreme Court 84, 2008 SCMR 1369, 2000 SCMR

1743, and judgment of Service Tribunal in Service Appeal No. 1065/2019.

05. Learned Assistant Advocate General on tﬁe other hand contendced that
the appellant while posted at District Armed Reserved Peshawar was
proceeded against on the allegations of his involvement in criminal case vide
FIR No. 92 dated 17.07.2016 U/S 302/34-PPC/7-ATA PS CTD PS SGH and
also absented himself from duty w.e.f 01.07.2018 to 21.01.2019 without
leave/permission, therefore, disciplinary action was taken against him in
accordance with Police Rules, 1975 and after conducting of proper inquiry,
he was rightly dismissed from service. lle further argued that the
departmental appeal of the appellant is badly time barred. Furthermore, no
violation of the Constitution of Islamic Republic of Pakistan, 1973 has been
made by the respondents and the punishment given to the appellant was in
accordance with the gravity of misconduct. In the last, he argged that the
punishment order passed by the competent authority is in accordance with

the law/rules.

06.  Pcrusal of available record reveals that the appellant was scrving as
Constable in the Capital City Police, Peshawar since 2005. Departmental
proceedings were initiated against him on the solc ground that he was
involved in criminal case registered vide IR No. 92/2016 dated 17.07.2016
under Section 302/34-PPC/7-ATA PS CTD Police Station Shahced Gulfat

Iussain, Peshawar. e was placed under suspension and inquiry officer was
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nominated. Charge sheet and statement of allegations were issued 10 the
appellant. The inquiry officer in his inquiry report stated that the appeliant
was directly charged in the FIR. The inquiry officer pointed out that the

appellant remained absent for six months and twenty days during diflerent

‘periods in the year 2018 and 2019. The appellant was served with the show

cause notice to which he submitted proper reply. The competent authority
imposed major penalty of dismissal from service upon the appellant on the
ground of his involvement in a criminal casc without any evidence
substantiating the role of the appellant in the criminal casc and decisive
findings in the inquiry report. Another ground of thc major punishment as
mentioned in the inquiry report and the order of the major punishment dated
28.12.2020, is absence from duty for 06 months and 20 days which was not
part of the charge sheet and statement of allegations leveled against the

appellant and as such he was never provided any opportunity to put defense

~ and explain his position for the alleged absence from duty. In fact the

appellant was suspended from service after registration of FIR against him
and there is nothing on rccord that he was reinstated into service and
assigned any duty to perform. Moreover, there arc explicit provisions in the
Police Rules as well as Khyber Pakhtunkhwa Governmgnt Servants
(Bfficiency & Discipline) Rules for dealing with the cases of absentceism of
Government Servants. Without obscrving the rules penalizing Government
Servant (the appellant) tantamount to condemning unheard which is not
justiﬁable under the law. The sole charge against the appcllant for
departmental proceedings was his alleged involvement in a criminal casc. It
is admitted fact that the appellant was, though charged in the criminal casc

however, later on the prosccution itsclf reccommended for discharge of the
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accused in the criminal case. The aforementioned fact shows that the
criminal case against the appellant was too weak and it was the rea_-%on that
the prosecution itself recommended for discharge of the accused. It is
established from the record that charges of his involvement in criminal casc
ultimately culminated in his discharged by the competent court of law,
therefore, the impugned orders are not sustainable in the eye of law and arc

liable to be set aside.

07. In view of foregoing discussion we are constrained to accept thc appeal
in hand by setting aside the impugned orders. The appellant is reinstated into

service with all back benefits. Costs shall follow the event. Consign.

08.  Pronounced in open court at Peshawar and given under our hands and

seal of the Tribunal this 1 6" day of June, 2023.

VESEEEN . (2

(Salah-Ud-Din) (Muhammad Akbax Khan)
Member (J) Member (12)

*Kamranullah*



