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*~ BEFORE THE KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL PESHAWAR

Service Appeal No. E} 6 f /2023

Zulfiqar Ul Mulk (DEO (M) Mardan) S/O Thsan Uddin R/O Mohallah
Ali Garh, Post Office Khas, Akora Khattak Tehsil and District
Nowshera Khybes ?Mt"&h“’a

Seriice Trgaa al

........ Appellant . 5 gr
' ( pp léeu'y MNo. 3 O
229
VERSUS N by L=

I. Govt of KPK through Secretary Elementary and
Secondary Education Civil Secretariate Peshawar.

2. Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar

3. Chief Minister Khyber Pakhtunkhwa at Chief Minister
Secretariat Peshawar

4, Secretary Elementary and Secondary Education Civil
Secretariate Peshawar.

5. Zahid Muhammad (District Education Officer Bannu)

......... (Respondents)

SUBJECT: Appeal under Section 4 of Service Tribunal
Act against the notification/order dated
20™ January 2023 passed by the respondent
no 3 (i.e competent authority) wherein the
major penalty of compulsory retirement
imposed through order dated 01/12/2022
passed by respondent no 4 has been

ng ol tn-Any reduced to withholding of two annual
' increments for two years on review/appeal
RogEsFar dated 03/12/2022 of appellant and
/ r( )/( 0] posting/transfer order dated 10/02/2023

wherein respondent no 5 is posted as
DEO(M) Mardan in contravention of the
notification/order dated 20" January 2023
are illegal against law and facts without
lawful authority, void ab initio and liable
to be set aside and appellant is liable to be
exonerated of the charges leveled against
him.

Respected Sir,
Appellant humbly submits as under:

1. That appellant is a permanent resident of District |



-’

Nowshera (Copy of the CNIC of appellant is attached @

as Annexure R)

- That appellant has performed his duty as District

Education Officer to the entire satisfaction of his
superiors and there is no complaint against the appellant
in the past.

. That a complaint dated 01/06/2020 was lodged against

the appellant by a Member of the Provincial Assembly
namely Maulana Hidayat ur Rehman on his letter pad that
the appellant has not complied with his directions for
appointment of class-IV amongst the land donors in
Chitral while serving as District Education Officer (M)
Chitral (Copy of the complaint dated 01/06/2020 is
attached as Annexure B)

. That a fact finding report was given on 16/11/2020

wherein appellant in absence but was recommended for
a minor penalty of warning to be careful for negligence
in future (Copy of the fact finding inquiry report dated
16/11/2020 is attached as Annexure C)

. That the worthy Chief Secretary KP in violation of the

recommendation of the fact finding inquiry report dated
16/11/2020 and without asking for another inquiry,
issued a charge sheet mentioning the same charges
wherein appellant was recommended for warning to be
careful in future as not to repeat such negligence in
future (Copy of the charge sheet is attached as
Annexure D)

. That inquiry officers were appointed vide order dated

22th September 2021 (Copy of the inquiry constitution
order dated 22th September 2021 is attached as
Annexure E)

. That appellant submitted a detailed reply to the charge

sheet (Copy of the reply to the charge sheet is
attached as Annexure F)

. That the inquiry committee conducted the inquiry in

question answer form which is against the famous
judgment of the Honorable Supreme Court of Pakistan
reported in 1993 SCMR 1440 (Copy of the inquiry
questionnaire/answers is attached as Annexure G &
Copy of the judgment reported in 1993 SCMR 1440 is
attached as Annexure H)



\4-1-"/

9. That during disciplinary proceedings, appellant was @

posted as District Education Officer (M) Mardan vide
posting order dated 29/11/2021 (Copy of the posting
order dated 29/11/2021 is attached as Annexure I)

10. That a show cause notice dated 28/02/2022 was
issued by the worthy Chief Minister wherein a major
penalty of removal from service was proposed (Copy of
the show cause notice dated 28/02/2022 is attached as
Annexure J)

11. That appellant properly replied to the show cause
notice (Copy of the reply to show cause notice is
attached as Annexure K)

12. That vide notification/order dated 1% December
2022, the respondent no 3 imposed major penalty of
compulsory retirement upon the appellant (Copy of the
notification/order dated 1% December 2022 is
attached as Annexure L)

13. That appellant filed review petition dated
03/12/2022 before the competent authority/reviewing
authority (i.e worthy Chief Minister KP) which is
dispatched through TCS wherein the penalty of
compulsory retirement is modified to withholding of two
annual increments for two years whereas specifically
ordering appellant as now District Education Officer (M)
Mardan with immediate with order/notification dated
20" January 2023 (Copy of the review petition dated
03/12/2022 along with TCS receipt is attached as
Annexure M & Copy of notification/order dated 20™
January 2023 is attached as Annexure N)

14. That appellant continued his duty as District
Education Officer (M) Mardan in pursuance of the
order/notification dated 20" January 2023 passed by the
worthy Chief Minister KP.

15. That to the utter shock and dismay of the appellant,
the respondent no 5 has been posted against the post
occupied by the appellant from the post of DEO(M)
Bannu vide order dated 10/02/2023 by the Secretary
Education which is against the order dated 20™ January
2023 of the competent authority (i.e worthy Chief
Minister) wherein appellant has been declared as
District Education Officer (M) Mardan with immediate
effect (Copy of the posting order dated 10/02/2023 is
attached as Annexure O)

16. That order dated 20™ January 2023 passed by



respondent no 3 is illegal against law and facts to the @
extent of imposition of minor penalty of withholding of
two annual increments for two years and the posting
order dated 10/02/2023 passed by respondent no 4
regarding posting of respondent no 5 from DEO(M)
Bannu against the filled vacancy by the appellant are

~ illegal against law and facts on the following grounds:

GROUNDS

A. Because appellant has performed duties to the entire
satisfaction of his superiors and there is no complaint
against the appellant.

B. Because appellant is innocent and falsely charged.

C.Because the fact finding inquiry has not found
appellant guilty of any charge and has only
recommended warning against the appellant to be
careful in future with respect to negligence.

D.Because there is no recommendation of imposition of

any penalty against appellant even by the inquiry
committee.

E. Because the inquiry committee held appellant guilty
of issuing individual appointment order instead of
joint order which is neither any offence nor any
illegality nor even an irregularity.

F. Because there are no rules that the appointing
authority must pass joint appointment order and no
penalty has been specified for passing an individual
order anywhere in the rules/regulations.

G.Because all the appointments have been made as per
laid down procedure on merit in accordance with the
directions of the Honorable Supreme Court of Pakistan
and Honorable High Courts and appellant has not
violated any rule/regulation.

H.Because the actual malafide is of the MPA Maulana
Hidayat’ ur Rehman (MPA PK-1 Chitral) who in his
original complaint states that his direction for
appointment of the land donors as class-IV has been
violated which direction of the MPA is against the
judgment of the Honorable Supreme Court reported

in 1997 SCMR 855

I. Because the Honorable Supreme Court of Pakistan has
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clearly held that appointments shall not be made in @
lieu of land as it amounts to corruption and those who

are not possessing land will be deprived of their
rights of appointment.

J. Because the very inquiry has been conducted in
question/answer and is violative of the judgment of
the Honorable Supreme Court of Pak1stan reported in
1993 SCMR 1440.

K.Because appellant has not been afforded properly
opportunity of hearing and no one has been examined
in the instant case and similarly no opportunity of
cross examination has been afforded to the appellant
which renders the entire inquiry proceedings as
illegal. :

L. Because the remaining members of the Departmental
Selection Committee have been let free and they have
not even = been proceeded for disciplinary
proceedings, then targeting appellant alone is a clear
discrimination which is violative of Article 27 of the
Constitution of Pakistan 1973.

M. Because the very charge has been issued by the
Chief Secretary who is not the competent authority of
the appellant and solely on this ground the same is
illegal and the entire inquiry proceedings and
structure/penalty shall scrumble to the ground. Rul;e
5(2) of the KP Government Servants (Efficiency &
Discipline) Rules 2011 reads as under:.

“S(1)rrenneens

(2) The charge sheet or statement of allegations or the show
cause notice, as the case may be, shall be sxgned by the
competent authority.”

N. Because the later iss_uance of the show cause notice
cannot rectify the original illegality of the charge
sheet.

O.Because there is no separate statement of allegation in
the instant case which too is an illegality.

P. Because even the show cause notice has not been
signed by the Chief Minister.

Q.Because the inquiry Committee has exceeded its
jurisdiction by inquiring into things which neither the
appellant was charged for in the charge sheet and
therefore the inquiry conducted is beyond the



competence of the inquiry Committee as no charge

has been framed against the appellant and the
findings of the inquiry Committee are illegal, without
lawful authority, fanciful, based on malafide and are
result of personal & political.

R. Because as per rule 14(4)(c) of the KP Governmetn
Servants (Efficiency & Discipline) Rules 2011, it is
mandatory to provide a copy of the inquiry report to
the accused which rule has been blatantlt violated in
the instant case. Rule 14(4)(c) of the KP Government
Servants (Efficiency & Discipline) Rules 2011 reads as
under:

“14(4)(c). provide a copy of the inquiry report to
the accused.”

3. Because appellant has served the Department for
almost 33 years to the entire satisfaction of his
superiors and there is no complaint against the
appellant in the past.

T. Because appellant has been condemned unheard and
has not been afforded an opportunity of personal
hearing as enshrined in rule 15 of the KP Government
Servants (Efficiency & Discipline) Rules 2011.

U. Because it is strange that the worthy Chief Minister.
has ordered appellant to be the DEO(M) Mardan in his
order dated 20™ January 2023 in the heading of the
order, in the second para of the order and even in the
last para of the order as DEO(M) Mardan with
immediate effect then posting of respondent no 5 by
respondent no 4 vide order dated 10/02/2023 against
the post of DEO(M) Mardan which is held by the
appellant is certainly illegal.

V.Because neither appellant nor respondent has
completed his normal tenure of posting as per transfer
policy in their respective stations.

W. Because the impugned transfer/posting order
dated 10/02/2023 is in contravention of the transfer
policy of the Provincial Government wherein it is
specifically provided that posting/transfer shall not be
mis-used/abused to victimize a civil servant. The
relevant clause is reproduced as under: (Copy of the
transfer policy is attached as Annexure P)



“i). All the posting/transfers shall be strictly in

public interest and shall not be
abused/misused to victimize the
Government servants.”

X.Because appellant is victimized only due to a civil

dispute between appellant and respondents wherein
the Honorable Peshawar High Court Dar Ul Qaza
Bench had restrained the . respondents from
interfering in the marriage ceremony of the son of the
appellant and had also left the appellant at liberty to
file suit for damages against the respondents (Copy of
the writ petition along with judgment is attached
as Annexure Q)

. Because the appellant has not completed his tenure at

his existing station and therefore the impugned
transfer being pre-mature is illegal and against the
transfer policy. The relevant clause is reproduced as
under:

“iv). Existing tenure of posting/transfer of three
(03) years for settled areas and two (02)
years for unattractive/hard areas shall be
reduced to two (02) years for settled areas,
01'2 years for unattractive areas and one
year for hard areas.”

- Because while making transfer orders, the authority

has to look into the following factors:

“  xiii) While considering posting/transfer
proposals all the concerned authorities
shall keep in mind the following:

a) To ensure the posting of proper persons
on proper posts, the Performance
Evaluation Report/annual confidential
reports, past and present record of service,
performance on post held presently and in
the past and general reputation with focus
on the integrity of the concerned officers/
officials be considered.

b) Tenure on present post shall also be
tfaken into consideration and the
posting/transfers shall be in the best
public interest.”

In the instant case, the performance of the



appellant has been satisfactory and the tenure of
the appellant is not complete at his existing station
and therefore the impugned transfer is in
contravention of the clear pohcy of transfer of KP
Government

AAR. Because impugned transfer orders are the result of
political pressure which has been consistently
deprecated by this Honorable Tribunal as well as the
Honorable Supreme Court of Pakistan.

BB. Because the impugned postmg order is in sheer

violation order passed by the worthy Chief Minister
and is therefore against the service decorum and
service discipline and even the Secretary E&SED has
made himself vulnerable to disciplinary proceedings.

CC. Because once the outcome of the
representation/review to the worthy Chief Minister is
culminated in the shape of order dated 20" January
2023 then under no authority of law, cannon and
principle of any law, the worthy Secretary can bypass
and derogate the order passed by the worthy Chief
Minister in appellate jurisdiction/reviewing
jurisdiction. -

DD. Because the Executive order of the Sécretary can’t
be equated with the quasi-judicial order passed by
the Chief Minister KP under the KP E&D Rules 2011.

EE. Because the worthy Chief Minister has clarified in
the order dated 20™ January 2023 in clear terms that
appellant is now District Education Officer (M) Mardan
in three places in the order.

FF. Because the file of the appellant for adjustment has .
been deliberately placed in missing files despite the
File Tracking System (FTS).

GG. Because the appellant is regularly performing duty |
to the entire satisfaction of his superiors.

HH. Because impugned orders are the result of malice
-and are totally a void order.

II.Because void order has got no legal status and can't
‘be implemented/obeyed. :



<

JJ.Because impugned orders are without lawful
authority.

KK. Because even Election Commission of Pakistan has
imposed ban on posting/transfer and therefore the
impugned order dated is in violation of the clear-cut
orders of the Election Commission of Pakistan. -

LL. Because the authority competent under the transfer
policy to post out/transfer officers in BPS-17 & above
is the Provincial Government. Provincial Government
i1s defined as Chief Minister along with his cabinet as
per the famous judgment in the case of Mustafa Impex
reported in PLD 2016 SC 808 read with Article 129 of
the Constitution of Pakistan 1973.

MM. Because the Departmental Appeal as well as the
service appeal are within time.

NN. Because giving effect to impugned void orders
means down-throdding the whole transfer policy.

PRAYER:

It is therefore humbly prayed that on acceptance of this
service appeal, the impugned notification/order dated 20"
January 2023 passed by the respondent no 3 (i.e competent
authority) wherein the major penalty of compulsory retirement
imposed through order dated 01/12/2022 passed by
respondent no 4 has been reduced to withholding of two annual
increments for two years on review/appeal dated 03/12/2022
of appellant may please be set aside and appellant may please
be exonerated of the charges leveled against him along with
all back service and monetary benefits.

It is further prayed that as appellant has been reinstated
as District Education Officer (Male) Mardan with immediate
effect vide notification/order dated 20™ January 2023 passed
by the respondent no 3 (i.e competent authority/worthy Chief
Minister KP), so posting of respondent no 5 from the post of
District Education Officer (M) Bannu to District Education
Officer (M) Mardan wherein appellant is already holding and
occupying the post of District Education Officer (M) Mardan is
illegal without lawful authority against the transfer policy and
against the order dated 20™ January 2023 of the worthy Chief
Minister and transfer/posting order dated 10/02/203 passed by
respondent no 4 wherein respondent no 5 has been posted
against the post of District Education Officer (M) Mardan
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which is already filled and occupied by the appellant vide
order of the Secretary E&SED as well as Chief Minister may
please be set aside and appellant may please be permitted to
continue & perform duties as District Education Officer (M)
Mardan. Any other relief deemed fit in the circumstances of
the case and not specifically asked for may alsg be graciously

granted.

Appell

Through

Amydd Alj (

Advocate

Supreme Court of Pak:stan
Dated: 15/02/2023 ADVOCATE

‘ SUPREME COURT
AFFIDAVIT

| I, Zulfiqar Ul Mulk (DEO (M) Mardan) $/0 Thsan Uddin R/O

Mohallah Ali Garh, Post Office Khas, Akora Khattak Tehsil
and District Nowshera (appellant) do hereby solemnly affirm

."and declare that all the contents of this Service Appeal are true

and correct to the best of my knowledge and belief and nothing
has been concealed from this Tribunal.

Deponent : w
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'BEFORE THE KHYBER PAKHTUNKHWA
| SERVICE TRIBUNAL PESHAWAR

CM No. : /2023
: IN
Service Appeal No. /2023

Zulfiqar Ul Mulk (DEO (M) Mardan) S/O Ihsan Uddin R/O Mohallah
Ali Garh, Post Office Khas, Akora Khattak Tehsil and District
Nowshera .

" eveeeaes (Appellant/Applicant)

VERSUS

Govt of KPK through Secretary Elementary and Secondary
Education Civil Secretariate Peshawar and others
......... (Respondents)

Subject: Application for suspension of operation of
impugned order dated 10/02/2023 passed by
respondent no 4 till decision of the instant
service appeal. '

Respected Sir,
. Applicant humbly submits as under:

1. That the aforementioned appeal has been filed today.

2. That the impugned transfer of the appellant/applicant is an
illegal order, in violation of the transfer/posting policy being
pre-mature as well as in contravention of the transfer policy
as well as order dated 20™ January 2023 passed by worthy
Chief  Minister - KPand therefore the impugned
transfer/posting order is an illegal order and not tenable in |
the eye of law.

3. That appellant/applicant has a strong prima facie case and is
sanguine about its success.

4. That balance of convenience lies .in favour of the
appellant/applicant.

- 5. That there shall be irreparable loss to the appellant/applicant
if the impugned' orders are not suspended.

6. That contents of the service appeal may please be treated as
integral part of this apphcanon
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It is therefore humbly requested that the operation of
impugned order dated 10/02/2023 passed by respondent no 4
may please be suspended till decision of the instant service

appeal.
: Applica.nt
‘Through -
Amjad Ali (Mardan)
- Advocate
- Supreme Court"of/Paklst%
) ’ £ D\/d( rTE
Dated: 15/02/2023 . : SUPREME COUKR'T
AFFIDAVIT

I, Zulfigar Ul Mulk (DEO (M) Mardan) S/O Ihsan Uddin R/O
Mohallah Ali Garh, Post Office Khas, Akora Khattak Tehsil
and District Nowshera (appellant/applicant) do hereby
solemnly faffirm and declare that all the contents of this
application are true and correct to the best of my knowledge and
belief and nothing has been concealed from this Tribunal.

Deponent




BEFORE THE KHYBER PAKHTUNKHWA @
SERVICE TRIBUNAL PESHAWAR

Service Appeal No. /2023

Zulfigar Ul Mulk (DEO (M) Mardan) S/O Ihsan Uddin R/O Mohallah
Ali Garh, Post Office Khas, Akora Khattak Tehsil and District
Nowshera )

.......... (Appellant)

"VERSUS

Govt of KPK through Secretary Elementary and Secondary
Education Civil Secretariate Peshawar and others
......... (Respondents)

MEMO OF ADDRESSES
Petitioner ,
Zulfigar Ul Mulk (DEO (M) Mardan) S/O Ihsan Uddin R/O Mohallah

Ali Garh, Post Office Khas, Akora Khattak Tehsil and District
Nowshera

Respondents

1. Govt of KPK through Secretary Elementary and

- Secondary Education Civil Secretariate Peshawar.
Chief Secretary Khyber Pakhtunkhwa at Civil
Secretariat Peshawar
3. Chief Minister Khyber Pakhtunkhwa at Chief Minister
Secretariat Peshawar
4. Secretary Elementary and Secondary Education ClVIl
Secretariate Peshawar.
5. Zahid Muhammad (District Education Officer Bannu)

[\

Appellant

Through

Bdvocate
Supreme Court of Pakxstan
’ ALQ!VO(;-P T
SUPREME COURY

Dated: 15/02/2023
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INQUIRY REPORT

K IRRE(‘ULARITIES COMMITED BY DEO (M) UPPER.
o CHITRAL lI\‘ CLASS l\’ APPOINTMENTS '

* AUTHORITY - -

~ SECRETARY
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT
- KHYBER PAKHTUNKHWA, PESHAWAR.

INQUIRY OFFICER

MUHAMMAD UZAIR ALI
ADDITIONAL DIRECTOR E&SE
KHYBER PAKHTUNKHWA

Scanned with CamScanner
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INQUIRY REPORT - -
TERMS OF REFERENCE L A E
.= TheSecretary Elementary & Secondary-Education Department, Government of Khiyber
Pakhtunkhwd was pleased to nominate the undersigned as the Inquiry Officer vide Notification
No. SO(PE)E&SED/2-2/Appointments/2020° dated’ Poshawar thc 25.08.2020, to conduct
inquiry into the illegal appointments and irrepularitics, committcd by DEO (M) Upper Chitral
in Class-1V appdintmeints {see pages 8-9). R . :
PROCEDURE _ . S P o - o
- 1. Visited the office of DEQ (M) Upper Chitral on date and time communicated in
“advance to DEQ concerined. - - " S

Collected relevant official record from the officé of the DEO M) Upper Ch'.itrall.- - )

Received defense statements from DEO (M) Upper Chitral: -

Served Questionnaires on the DEQ (M) Upper Chitral. : . :
Interviewed and obtained statements from the various complainants summoned in the
ofli¢e of the Principal GCMHS Lower Chitral.

Collected statements-from various officials in the Office of the DEO (M) Upper Chitral.

Discussed the whole issue with Mr. Hidayat-ur-Rahman MPA Chital in the Office of
. the undersigned. .

8. Analyzed the data,
9. 'Reported the findings accordingly.
" The subject inquiry was requested by Mr. Hidayat-ur-Rahman MPA’ Chitral to
Secretary E&SED for investigation and taking appropriate action for alleged irregularitics,
violation of rules and.corru

ption committed ii the appointment of Class-1Vs by the DEO (M)
Upper Chitral Mr. Zulfiqar-ul-Mulk. He further requested that these-appointments needed to

be cancelled and candidates be appointed on Jocal needs and land donation basis {sce pages 9
& 13). : ' ‘ : :

~ o

~ Accordingly. as per the notification mentioned above, the inquiry was kicked ofY vide
letter No.2070 dated Peshawar the 2™ September, 2020 intimated to DEO concerned through
email informing him about the visit of the inquiry officer on 5" September, 2020 (see page 10).
The inquiry oflicer visited the venue as per the scheduled date, discussed the whole ambit of
the issue with the DEO (M) Mr. Zulfiqac-ul-Mutk and ¢ollected his defense statement as well
as the oflicial record pertaining to the instant inquiry.-Statements from various other oflicials
in the office of the DEO (M) Upper Chitral were also obtained besides interviewing them one
by one including some fresh recruits.

To ascertain the viewpoints of various complainants, a separate hearing session was
arranged/held in the office of the Principal Government Centennial Model High Schoo! Lower
Chitral through the good-ollices of the PA 10 MPA Chitral on 7 September, 2020, Various
complainants who couldn't make for the appointment on Cliss-IV pasts, 8 representative
delegation of emiployees of District Education Department Upper Chited and some soviat
workers attended the session. An already drulied

Joint statemient was submitted by some
applicants/candidutes who had not been appointed us Class-1V

s by the DEO (A Upper Chitg !"\/
(see puge 11). ‘

AOVOCaTE
SUPREN L COURY

Scanned with CamScanner
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Following are the brief summaries of stateiments submitted by various officials and the
complainants, * : - I T :
SUMMARY . OF THE COMPLAINTS .. .- S o
The complaints are sununarized as follows. Co
1. Appointment not issucd despite donation of land, . * . :
2.- Land donated and father retired but still not appointed. : :

3. Appoinunent of non-local on far off areas/stations ignoring locally available
. suitabl¢ candidate/s. P . P
‘4. Service was acquired on voluntary basis for about one and half year but the person _
‘was still not appointed as class-1V as promised. - g o
DEO violated the rules and issued illegal appointments. ‘ o
The appointments caused cominotion and disturbed ‘the peace and order of

- concerned localities. . CL ' S - :
7.- The appointments-of the class-1Vs should be reviewed/cancelled and deserved
candidates may be appointed instead. Sce pages 11-22.

Al

SUMMARY OF STATEMENT OF OFFICIALS OTHER THAN THE DEO
CHITRAL MR. ZULFIQAR-UL-MULK. . : : . '

DDEO (M) Mahmud Ghaznavi, SDEO (M) Mastooj Mr. Abid Hussain, SDEO (M)
Morkoho/Torkoho Mr. Muqaddas Khan, ADEO (M) Abdul Nasir Shah, ADEO. Sports Mr.
Zulfigar Ali Shah, S/C Mr. AttaurRahman, ADEO Primary Mr. Muhammad Nadir Khan, N/Q -
Mr. Amir Wali Khan and ADEO P&D Mr. lintiaz-ur-Rahman testified in their joint statement-
that the consultations were held with Mr. Hidayat-ur-Rahman MPA Chitrat in the office of the
DEO (M) for more than two (2) hours in one session but he could not finalize nominations and -
uitimately expressing inability left the decision. at the disposal of the DEQ (M) to make on
merit. They also testified that the DEO Mr. Zulfiqarulmulk did not commit any irregularity in
the appointiments of the Class-1Vs. : : -

Besides, the newly appointed Class-IVs,- posted in the DEO (M) Office, also
vehemently declared in their separale statements that no one in the office demanded any
pecuniary favours (bribe) from them as recoupment for their appointment. See pages 49-57.

STATEMENT OF THE DEQ (M) UPPER CHITRAL MR. ZULFIQAR-UL-MULK

The DEOQ (M) Upper Chitral Mr. Zulfiqar submitted his statement wherein he stated
that he followed the rules and legal process and recruited only the domicile holders of the
district as the posts in question pertained to district cadre. He claimed the allegations of
irregularities, violation of rules and corruption were totally forged and groundless. He further
clarified that only three (03) of the thirty (30) recruits were posted non-locally as local stations

were not available for them but they had to be appointed to fulfill legal requirement of fullilling
25% son quota. See page 23. - :

FINDINGS .
Following are the findings of the inquiry: -

1. For filling up the vacancies of Drivers and Class-1Vs, the DEO (M) Upper Chitral due
to non-existence of the District Employment Exchange Office published advertisement

in local newspapers wilh two corrigendum dds. made on different dates (see pages
48). : ‘

%%ﬂ ' QQ/%
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" of drivers and class-1Vs'to be filled in.

Pageld of 7

The Advertisement as well-as two corrigenda did not mention the number of vacancies

Departmental Selection Committee (DSC) and commitice for scrutiny and interviews

were constituted-and notified in due course-of time (see pages 42-45). S
Interviews for various candidates applying (or different cadres of Class-IVs were

~conducted on 10/5/2020 (sce pages. 58-74). The candidates were informed ‘through

Daily “AEEN" dalcd_25".¢§>.2020 and through local advertisement, as claimed by the. -
DEO (see page 296). o '. o ' , o
Consuliations with MPA Mr. Hidayat-ur-Rahman and a representative of MPA Mr. .

Wazir-Zada were held in the DEO (M) oﬂ':cc'whii:h;\\'crc verbally confessed "by the

Honourable MPA Hidayat-ur- Rahinan himself before the inquiry officer besides the-
officials in the DEO (M) office who also testificd in their joint statement about the held
consultations (vee page 23 & §7). :

. Both the DEO (M) and MPA Hidayat-ur-Rahman acknowledged they could not decide ‘

on nominations as the same were hard for the honourable MPA to give final words. He, -
in fact, feft the matter to the DEO (M) to decide the cases as per merit and in accordance -
with the aspirations of the respective local communities (see page 23 & 57).

The DSC meeting was held on 24.5.2020 at 11:00 AM in the office of the DEO (M)
attended and the Minutes unanimously agreed to by all the members of the Committee
(sce Minutes at pages 24-27). : :
30 out of 334 total applicants for Class-IV posts from the domicile holders of Upper
Chitral (see pages 58-153) were unanimously recommended by the DSC which also
included 07 recommendations as per reserved 25% employce’s son quota from the
finalized merit list/order (see merit list at pages 28-30). As no one did apply to avail
the disable or minority quota, therefore, the rest of the 23 vacancies were filled in t‘r_oni '

. amongst candidates applying on open seats/merit. - -

10

1

12

The DEO office claimed non-existence of any applicant requeS(ing-poSting on 100%
deceased quota. Besides, no one from amongst the complainants could produce any
evidence proving negligence in this count. '

- The Minutes revealed one recommendation on Serial No.33 made on an expected

vacancy with no legal justification whatsoever (see page 26).

. The inquiry also found one female candidate Mst. Maryam Jamal at Serial Number |5

of the Minutes appointed as N/Qasid in the office of the DEO (M) vide Endst: No.5115
(GY/EB (M) A-6/Apptt:C-1Vs dated Booni the 15/05/2020 (see page 26 & 221-222).
Instead ol a general notification, every new recruit was issued separate appointment
arder/notification. '

ANALYSIS

Following is the ana-lysis of findings recorded above:

Pakhtunkhwa Government Servants (Appointiment, Promotion and Transfer) Rules,
1989 may be summed up as that such posts are district cadre posts with no spevcial merit
criteria except suitability & fitness but preferably to be made on local basis. Moreover,
100% deceased, 25% retired employee's son, 2% disable and 5% Minority quotas nead
also to be observed by the appointing authority (see rules on pages J02-41 ). Vacaugies
are necessarily to be advertised in newspapers in case of non-existing of Distrivt
Employees™ Registration Office (see page 405 paragraph 3). Furthermore, as 8 matter
of policy framed under Cabinet's directions (mentiongTIN its Minutes) consultations
need o be held with the concerned MIPA while fina amdnations (vee Policy ,:%

The general rules regarding recruitment of Class-1Vs as provided in the Khvber
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and Transfer) Rules. 1989 (see page 407). " . ‘ .
As for as recruitment on open seats is concenied, the findings could, not establish the

" truth of the main allegation of posting ntade on far away noun-local stations, Open merit

candidates including that of the nominces of coricerncd MI'As (see pages J2-41) were
primarily ‘posted nearby/locally keeping in vicw (he dictate of Section 12+(3) of the
Khybér Pakhunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules.
1989, However. finding no free zones lor those applying on Employce's son 25% quota,

. far stations could only provide an opportunity 1o.post them in. This does scem realistic

tooking 10 the back-track history of behind the scene bickering, hard diplomacy, land-
donation claims, ctc. bedeviling the appointment of Class-1Vs. Such appointmeats have
always been a hard nut to crack for an appointing authority. In the instant case, in fact,
27 out of 30 recruils have been posted rather locally while only 3-candidates of the 07
on son quota have been inevitably posted away due to non-availability of local stations

which the DEO himself intends 1o re-adjust locally when possible (see page 298 reply

No.11).

The complaint regarding overlooking appointment of the land donors, the DEO Upper
Chitral does not seem 10 have done or committed any wrongful act by not appointing
candidates in lieu of land donation as the competent authoritics have been barred from
doing so by verdict of Supreme Court and rule made thercunder as mentioned in KP
ESTA Code 2018 cdition on pages 50-52 (see pages 410-413). However, land donors
may be preferred over other applicants if at par with them in suitability. Findings of the
inquiry does show some of the land donérs already being appointed on basis of

suitability and preference but some, however, may have been forsaken keeping in view )

their right rescrved under 25% employee's son quota for availing of which they only
need to wait for their turn as per merit order determined on basis of retirement dates.
Most recommendations were found made on basis of good academic qualitication of
the candidates which necds 10 be appreciated. ’ .
Having no application being submitied on basis of disability or minority quota, the DEO
Upper Chitral did not commit any wrong to fitl all vacancies from open conlestants
after observing 25% employee’s son (ull quota. However, he necded to have mentioned
the claritication in the minutes of DSC meeting which he has not done, in fact.
Cerainly, advertisement for the instant recruitment was given/published in newspapers
but (he number of vacancies were not mentioned therein. Transparency does
demand clear mentioning of vacancies in such advertisements. However, (his
negligence on part of the DEOQ office does not seem to have culiminated out ot il
intention or hidden desires as the same advertisement was found less fullilling lor other
conditions as well which necessitated the office 10 make/issue two separate corrigends
on scparate dates.

Prima fucia, the appointment of a femate person on Class-1V post in male ollive does
scem unconventional keeping in view the segregation, scuting up nd cunning of' 3
parallel office for DEO female by E&SLE Depanment as u distinet district hicrarchy,
However, the same does not end up contradictory with Rule-10 (3) of the Khyber
Pakhiunkbwa Government Servans (Appointment, Promotivie and Transfee) Rules,
1989 whereol ten percent of all pasts wesnt 1or initial recruitment shall be cesersed lor
female candidates (see page 406). This Cluuse did alfaw the DEO Upper Chitral w
rescue a destitute divoreed lady otherwise it for job in female ollice but not havig
opporunity there to support her child/luily,

Xire
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8. Nevertheless. the inquiry could not find any solid legal support in favour of
recommendation made on expected vacancy vide Serial No.33 of the DSC minutes. The

. DEO submitted that he did it in view of the intricacies involved ‘in the recruitment

process of Class-1Vs vis-d-vis smooth running of the school while the concerned
occupant was very soon 1o retire then, ,
. .- 9. The DEO concerned did fulfill-the-fornmatity-of holding consultation i s office with
ST the complainant MPA Mr. Hidayat-ur-Rehman, however, he was unable to getmutually
agreed nominations from the MPA as he himself was indecisive in finalizing
nominations of suitable candidates for posting in his constituency (see pages 23 & 57).
10. As for the charges of corruption, except verbal allegations, no legally solid
- evidence/proof could cither be detected or provided by any complainant,
11, The inquiry could not find any solid legal reason for, nor can it support the demand of

. the' Honourable MPA  Mr. Hidayat-ur-Rehman for cancelation of the instant

' appointments which, if' accepted. would be a major drifl away {rom legal practices and
“rules in vogue especially when the recruitment process fulfills codel formalitics and
appointments are made/notified in accordance with the APT rules by an appointing
authority. ,

2. Finally, save minor lapses/irregularities of not mentioning the number of posts in
advertisement and DSC’s recommendation of one candidate against an expccted
vacancy. no major legal violations of recruitment rules could be established with the
available record and evidence during the course of the inquiry that could cause a major
penaity 10 DEO (M) Upper Chitral M. Zulfiqarulmulk.

CONCLUSION

Based upon the above-mentioned findings and analysis of the case, this inquiry concludes:

1. VOILATION OF RECRUITMENT RULES: No major violation of the Khyber
Pakhtunkhwa Government Scrvants (Appointment, Promolion and Transfer) Rules,
1989 warranting proceeding for - major penalty -under Khyber Pakhtunkhwa
Govérnment Servants (Efliciency and Discipline) Rules, 2011 against the DEO (M)
Upper Chitral has been found or established during the course of inquiry against the
DEO (M) Upper Chitral Mr. Zulfiqarslmulk. :

'!J

CORRUPTION: Except verbal allegations, no»l.egal'ly sound- evidcnce/brodl‘ could
either be detected or provided by any of the complainants. - :

3. APPOINTMENT OF FEMALE CLASS-1V: Though the appointment of a female
candidate as N/Qasid in the office of the DEO (Male) is legally not violative of the
Khyber Pakhtunkhwa Government Servants (Appointment, Promotion and Transfur)
Rules. 1989 as the same has legal cover under its Rule-10 (5) determining ten percent
of all posts meant for initial recruitment shall be reserved for female canditates,
but from public point of view this act of the DEO (M).Upper Chitral does seem to be
unconventional and publicly unsupportive. As a gesture of respect for local cultural

- sensitivities it would, therefore, be appropriate to transter the new female class-1V
recruit from male oflice to the office of the DEO (Female) Upper Chitral and thus busey
the issue for good, E e S

_ 4. LOCAL NON-LOCAL ISSUE: As the DEO himself has confessed that only three of
- the fresh Class-1Vs recruiled on 25% eimployee's quota have been posted-away due o
non-availability of local stations,-thérefore, they may be adjusted/irnansieresd 1o 1 \%.
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- local or-nearby stations forthwith if feasible otherwise itie
. availability of opportunity for
“basis of open market have alrea

-~ rules and court decisions; hig
. government “inability to “purcl

. CANCELLATION OF APPOINTMEN

: Pagenf?‘ B

| y may be facilitated 6n first ‘
readjustments. The- rest of the Class-1vs recruited on
dy been posted nearby on local stations, - —

LAND DONORS 'I’S-SUE-: Land donors, whenever and where-ever possible, need to
be accommodated on preference of suitability but not in tieu of land keeping in mind.
h market value of landed property these days and the

hase land for establishment of school to execute its
education policy. - ' ' ‘ '

TS ‘Appoinl'm‘enls, once made and issued -

legally by an appointin g authority can not be undone unless w_illidra‘\\'m't_mder Ef ficiency

& Discipline Rules on disciplinary grounds. .

MINOR LAPSES: For commission of minor lapses of not mentioning the number of
posts in advertisement and DSC recommendation of a candidate for class-1V post
against an expected vacancy. the DEO (M) Upper Chitral Mr. Zulfiqar-ul-Mulk exposes

himself as liable for disciplinary action and may, therefore, be warned so as not to repeat
such negligence in future, :

Docunmients Attached:

1

N

Lo N OV

The report is submitted for perusal and further necessary action under the rules,

Inquiry Notification vide No. SO(PE)E&SED/Z-Z/Appoimmems/2020 dated Peshawar
the 25.08.2020 with auached MPA's request for documents Jor inguiry. Pages 8-9.

Letter 1o DEO (A Upper Chitral vide No. 2070 dated Peshawar l(:e 2" September,
2020. Page 10. '

Various complains. Page 11-22. . . : -
Statement of DEO (M) Upper Chitral along with supporting documents, Page 23-57.
Official record provided by DEO concerned, Pages 58-294.

Questionnaires served on DEQ (M) Upper Chitral. Page 295, _

Replies 10 Questionnaires along with supporting documents. Page 296-402.

Rules and Policy relating to the recruitment of Class-1V. Page 403-416,

please.

Inquiry Officer _
Additional Director Khyber Pakhtunkhwa

_ S Koy
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N .. CHARGESHEET

_ v I Dr Kazrm Nraz Chref Secretary Khyber Pakhtunkhwa as competent authonty, hereby
‘ charge you, Mr Zulfrqar-Ul Mulk Drstrrct Educatron Offcer (BS 19), Upper Chrtral as follows:

| I g -.That you, whrie posted as District Education Offlcer (BS- 19) Upper Ch|tral commltted the g
" o followrng megulannes '

: _1.5 .A Dunng the meetmg of DSC held on 14 05 2020 under your chalrmanship in -your office for
' - recrurtment to the post of Class—lv 30 out of 334 total applicants. from the domacrle holder -
of Upper Chrtral were unammously recommended by the. DSC mcludmg 7. under 25%
Employees Son's Quota. However, 23 vacancies going o the share of disable as well as } .
minority candidates were also filled from amongst the candidates of open seats / merit.
2. During the meeting, it was claimed that there was no applicant requesting for appointment -

against 100% deceased son's quota however no vacancy was Ieft for future appointment
__,_-_m-- = M‘__‘Mm

under this quota,._ T —
Tl I . )
3. One recommendatron for apporntment at S$.No0.33 in the merit Ilst was made against an
- expected vacancy with no legal justification.
4. Instead of a single notification, every new recruit was issued separate appointment order/
notifi catron
2 By.reasons of the above, you appear to be guilty of inefficiency, mlscondu"f and micuge of

authority under Ruie-3 of the Khyber Pakhtunkhwa Government Servants (Efficiency and Discipline) Rules,
2011 and have rendered yourself liable to all or any of the penalties specified in Rule-4 of the rules ibid.

3. You are, therefore, required to submit your written defense within seven days of the receipt
of this Charge Sheet to the i inquiry officer/ inquiry committee, as the case may be.

4 * Your written defence, if any, should reach the inquiry officer/ inquiry: committee within the
specified period, failing whrch it shall be presumed that you have no defence to put in and in thatTase ex-
parte action shall be taken agarnst you

5. Intimate whether you desire to be heard ins

f r-\lL k 3 ’;/’ £
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Mr. Zulfigar-UI-Mulk, District Education Officer (BS-19), Upper Chitral
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GOVERNMENT OF KHYBER PAKHTUNKHWA

ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT
Block- A7 Opposxte MPA s Hostel, C1v11 Secretanat Peshawar

- D.ated Peshawar. the 22ﬂ1 septemb_er,' 2021

The
, vompetem authonty is pleased | {0 constitute mquxrv committee comprising. thc followmg officerto .
i conduct formal eénquiry against Mr. Zulfigar Ul Mulk DEO (M) Chltral Upper for charges E
mentioned in the charge sheet and statement of allegations. »
3. Mr. Muhammad Ali Shah (PCS EG BS-20) Secretary Housing Department.
" 4. Mr. Saif Ur Rehman Principle (BS-20) GHSS No.1 Nowshera cantt.

. No. 'sd PE‘/S-l/Gen-Mlsc-/En manulﬁ ar_Ul Mulk-DEQ lChltral u "er/zozl'

The inquiry committee shall submit enquiry report/ recommendation to the competent

“authority ithin30 (Thirty) days

SECRETARY |
ELEMENTARY & SECONDARY EDUCATION

DEPARTMENT
Endst. No. & Date as above.

Copy forwarded to:-

13. Mr.Muhammad Ali Shah (PCS EG BS-20) Secretary Housing Department Peshawar(Copy
of charge sheet are statement of allegation are enclosed)

14. Mr.Saif Ur Rehman (Principal BS-20) GHSS No 1 Nowshera cant{Copy of statement of

- allegation are enclosed)

15. The Director, Elementany & Secondary Education Khyber Pakhtunkhwa Peshawar is
requested to nominate departmental prepresentitve to assist the inquiry officer /committee.

6. DEO (M), District Chitral Lower (Copy of charge sheet are statement of allegation are
enclosed).

«——T7. Mst. Zulfigar ul Mulk Chitral Upper (Copy of charge sheet are statement of allegation are

enclosed).

18. PS to Secretary E&SE, Khyber Pakhtunkhwa.
19. Master File.

I* o
(ﬁam DTET-J

SECTION OFFICER (PE)
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REPLIES TO THE CHARGE SHEET

. 'Durmg the meetung of DSC held on 14-05 2020 under your Chaurmanshnp in your

office. for recrultment to the post of Class-IV, 30 out of 334 total appllcants from the

_ domrcnle holder. of Upper Chltral were unammously recommended by the DSC

mcludlng 7 under 25% Employee s Son Quota However 23 vacancies going to the
share of disable as well as minority candidates Were also filled from amongst the
candldates of open seats/merit.

Reply it is true that 30 candidates had been recommended by the DSC for
appointment against Class-IV posts during the meeting held on 14-05-2020. As per
merit list maiotained, 07 candidates have been appointed under 25% quota reserved
for retired Class-1V employees Son’s.

Due to less than S0 posts in the district no one was recommended for appointment
on the basis of the disable quota as leftover 2% quota reserved for disabled

~ candidates has already been fulfilled in 2019 in the light of SC judgment throughout -

the province, also the disable quota against 30 seats is zeroin the appointments.
No one apphed against the minority quota in district upper Chltral

. During the meeting it was claimed that there was no applicant requesting for

appointment against 100% deceased son’s quota, however, no vacancy left for
future appointment under thls quota.

Reply it is correct that no application found on the record during the
process for appointment as Class-1V under deceased employees son’s-quota. As per

APT rules 1989 rule 10 sub rule 4 “Provided also that the appointment under this sub rule

is subject to availability of a vacancy and if more than one vacancies in different pay scales
are available at a time, and the child or the wido w/wife, as the case may be, possesses the
qualifications making him or her eligible for appointment in more than one post, he /she

shall_ordinarily be appointed to the post carrying higher pay scale” qualified/eligible
candidates/applicants can be appointed against any post up to BPS-15 under
deceased employee’s son quota and ususlly such candidates use to apply/prefer for
appointment against hlgher scale post like PST BS-12/IC BS-11 etc. Regarding future
vacancy being biggest department (in terms of HR) there are even chances of similar

post availability in resuit of an unexpected death of an employee or in case of
retirement.

One recommendation for appomtment at 5.No.33 in the merit list was made against
an expected vacancy with no legal justification.




: Re:gily- o “The said poét':was' _gding to Be.Avaééted‘0h130-0‘6-'2-(‘)20,'aﬁd;aé these
_ were the first ever éppointrhénts" n the district since its birth in July 2019 so the DSC

fécomm‘endeda candidate for appc;iﬁtmeht' after the retiAremen‘t of'the incumbent -
(in most recent future) in-the bespinte‘resbt’bf public se;vi'ce and smooth service

- delivery pecause 'appoinnﬁent- of classv is an extremely’ difficult and “crucial

éssignment to perform:

tnstead of 2 single notification, every new recruit was {ssued-separate appointment
order/notiﬁcation. ' o c :

Reply Up to my knowlédge there is nO notified 'procedure for issuing
appointment orders. yUsually left over candidateslapp\icants use to challenge the
notiﬁcatiqnlappointment order due 10 2 reason of the other and as 2 result the
whole process is being suﬁered/stucked, so-keeping in view the same, stratesy of
- jssuing single appointmént orderlnotiﬁcation have been Aadopted pyAT cinthe
pest interest of public service: : S/

=
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MOUESTIONEER FOR MR ZULFIOAR-UL—MULK DISTRICT E'DUCAT.I(_)N'.

. -OFFICER 138-19!, UPPER CHITRAL

- Questlon NO 1 Durmg the DSC meetlng held on 14 05 2020 under your chalrman Shlp, how ‘

L many seats were avallable and how rnany appomtment orders were 1ssued Scale w1se and post L
L wise detalls be provided? Onglnal dlary/ dlspatch register- for the month of June/ July 2020

‘ should also be produced

: Questlon no 2. Agamst the seats avallable for recrultment glve a breakup of various seats o

fallmg under respectlve quotas‘7 .

" Question NO 3. What is the minimum response time required under KPPRA Rules to respond

to an advertisement?

Questlon NO 4. Was the minimum response time observed whtle giving advertlsement for the
posts in the advertisement dated 25-04-20207 -

Questlon NO 5. Is there any legal/ adm1mstrat1ve b1nd1ng on menttomng the number of posts

avallable for recruitment in the advertisement?

Question NO 6. Is there any administrative/ legal .binding on mentioning the number of seats

against disabled quota, minorities and female?

Questlon NO- 7. Did the advertisement given. quallﬁes/ reflects all the instructions/ legal

requirements required for every quota?

Question NO 8. Vide corrigendum to the advertisement, you have circulated that middle pass

applicants will be preferred? Under which service tule this condition has been inserted?

Question NO 9. What is the notified/ prevalent method of intimating/ inviting applicants for

interview? Was it followed in the instant case? -

Question NO 10. What are the rules regarding anticipated vacancy/ appointment against that

vacancy?

- —Question NO—11+ Is-it—official-procedure—to—intimate—the icants for interview through

advertisement ?

’ w\l “‘Uf\TE



BRI Questlon NO 12 What is notlﬁed procedure for 1ssu1ng appomtment orders i. .. whether o

: md1v1dual or consohdated"

- Questlon NO 13 D1d you mentlon 10% quota for females in- the advertlsement? How manyﬁ o

~females apphed"

Questlon no. 14 Prov1de documentary ev1dence of recrultment of any female apphcant on .

. male’ 81de in the entlre provmce durlng last three years?

Questlon NO 15. What'is the source of mformatlon regardmg non existence of minorities in

dlstrlct Upper Chltral‘7 ‘Was the matter of recruitment against minority seats discussed during
DSC?

Question NO 16. Did all the concerned officers/ officials provided certificate to the affect that,

no apphcant agalnst deceased quota exists? If yes why it was not discussed/ minuted during
DSC meet1ng‘7

Question no 17. What is the age requirements for the said posts as per service rules?

Muhammad Ali Shah
Secretary Housing Principal GHSS No 1 Nowshera Cantt
(PCS EG BS 20) (BS 20)

~ AOV(;{, ;}_
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S UESTIONAIRE REPLIESTO THE QUESTIONAIRE N RESPECT OF MR.ZULFIQAR uL MULK DISTRICT
‘_,@1; . . EDUCATION OFFICER (MALE) UPPER CHITRAL . ‘

‘1

Questlon No 1 A Durlng the DSC meetmg held on 14-05- 2020 under your chalrmanshlp. °h

.. many seats were avaﬂable and how many appointment orders were issued. Scale wise and post WIse ar

~'_deta|Is be provnded? Orlglnal Dlary/D|spatch reglster for the month of June/July 2020 should be .
‘produced = , s

Reply No'.1 L . )
. - Scale wulse and post wise detail i |s as underl

|01 post at SDEO (M).Mastuj ~
DEQ (M) Upper Chitral,
GHS Brep, -
GMS Parwak & -
GHSS Harchin .
DEO (M) Upper Chitral, -
DEOQ (M) Upper Chitral,
GMS Riri Owir,
GMS Kosht Bala &
GMS Awi
DEO (M} Upper Chitral,
DEQ {M) Upper Chitral, -
GHSS Bang, '
GPS Brep 1,
GPS Sarghuz,
GPS Shaidas,
GHS Sorech, .
GHS Yarkhun Lasht,
"GHS Washich,
10. GPS Pakhturi Owir,
11. GPSLonkuh,
12. GPS Parwak Bala,
13. GPSParwak,
14. GHSKushum & )
15. SDEO (M) Mastuj (vacated due
to selection as Driver) )
1. GHS Rech,
2. GHS Yarkhun Lasht,
3.  GHS Washich,
4, GHS Sorech,
5
6

[2 [sweepersps03 ~ | o4

3 | Naib Qasid BPS-03 05

4 Chowkidar-BPS-03 . .15

PO NN AWM RIS WD R W

5 Lab: Attendant BPS- 06
03

GHS Reshun &
GHSS Barum Owir

TOTAL CLASS-IV POSTS 30 (Thirty)

Question No.2 Against the seats available for recruitment, give a brea.kup of various seats |
falling under respective quotas?

- Reply No.2

_Breakup of various seats

S.# | Deceased Son | Retired son Minarity |"Disabled ~ | Female - " ["Open noerit
quota quota quota quota | quota '
1 100% 25% 05% A 2% 10%

%ﬂ,&, _ uw/

H(/itfjl I {'L
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No. of candidates applied

‘ | Nomenclature - | Deceased Son | Retired'son - | Minority Dlsabled;
e -l quota quota = . | quota ’ quota -
1 - Driver - - -- NA = v
2.. -Class tV C e ‘| As per merit ] - -
Detail of appointment
S.#.| Nomenclature | Deceased Son | Retired son - | Minority Disabled - | Female-|-
.. . | quota quota - " quota quota .. ‘| quota | merit 7
1  Driver e : S NA | - - - 03 .
2 - Class IV - 07 - e O 22
. Question No.3 What is the minimum response time required under KPPRA Rules to respond to_
' o © an advertisement? :
ReplyNo.3 Minimum response time required under KPPRA Rules to respond to a
advertisement as per KPPRA rule is 15 days -
: Qw Was the minimum response time observed ‘while giving advertisement for the, '
' posts in the advertisement dated 25-04-20207
Reply No.4 No
Question No.5 - Is there is any legal/administrative binding on mentnonmg the number o posts:
available for recruitment in the advertisement?
Reply No.5 According to the recruitment policy for provincial services available at pages 30- '
33 of Esta Code {Revised Edition 2011}, there is no mandatory provision to
-mention number of vacancies in the advertisement vide clause “g” of the said. L
policy at page 32 of the said code, however nomenciature of the posts were. . -
. mentloned in the advertisement. . -
‘Question No.6 . Is there any administrative/legal binding on mentioning the number of seats ; -
against disabled quota, minorities & female?
- Reply No.6 There is no binding on mentioning of seats in the advertisement as per
: aforementioned policy. However under general condition given at serial No.1 i : s
fulfills the condition of recruitment as asked for in question No.6. More-over. =~ . =
recruitment has been made in accordance with recruutment pollcy of the"
provmcnal government by observing all quotas reserved in the said policy.
Question No.7 Did the advertisement glven quallﬁes/reﬂects all the mstructlons/legal
requirements required for every quota?
: Repvly No.7 . As given in reply of question No.6
-Question No.8 Vide corrigendum to the advertisement, you have/€itculated that middie pass

candidates will be preferred, under which servicg is condition has been :

inserted?



S

-

Repl\{ No.8 'Advertlsement gives the condition of middle pass as per servnce rules“
S -+ posts. Corrigendum guves emphases for exclusion of mlddle failed candldates

-the competition process. Moreover the term ° preference has no- relatlon 'w,_ h"'
any service- rules ' : : . '
,g"hestion'hlo.si, *" “What is the notified/ prevalent method of mtlmatmg/snvrtmg apphcants for*-
R mterwew‘-’ Was it followed in the-instant case7 - B
. :A'_.R'egly‘No.S' - The notlfled/ prevalent method of mtnmatmg/mvntmg appllcants for mterwew i

. - " through official mail. - The candidates were. informed through" “loca ;
bg,t) T advertisement in their respectlve areas and telephonic correspondence- because' :
: the local mail system is too poor to grve the desired results Rk

uestion No.10 What are - the rules regardlng antlapated vacancy/appomtment agamst that L

' vacancy?

Reply No.10 As the post was going to be vacated in very near future i.e 30" of’l'une ‘2020 so o
the Committee also discuss.and consider the appointment agamst the expected:-; :
vacancy in the best interest of public service and because the appo:ntment of -+
class-iv employees is the most crucial assugnment in the entire district -
administration.

g _ues'tion No,11 - Is it official procedure to intimate the appllcants for mtervuew through /
- RN : ~._'advert|sement? : e
~ Reply No.11 UpperChitral is far flung area, delivery of information throd'g'h'post' almost e
becomes very difficult within the due date and no other source of information-:--
exists therefore the method was opted alongside telephonic correspondence in. -
the best public interest of better service delivery.
Question No.12 What is notified procedure for issuing appomtment orders | e whether‘_';.
- : individual or consolidated? S

Reply No.12 Up to my knowledge there is no notified procedure for issuing a'.pp'oint‘rnent':
orders. Most of the times candidates challenge the office orders due to ‘any
reason and the whole process is being suffered, mostly if litigation encounters,
so keeping in view the best interest of the public service delivery mdwndual
orders have been issued.

e duestion-l\lo.13 Dld you mention 10% quota for females in the advertlsement? How many:- R

' R females applued’ :

Reply No.13 No; 10% quota had not been mentioned in the advertisement, only two female

“candidates had applied, one Mis, Maryam Jamal has been appointed while the
next candidate remained absent in the interview before the’ concerned
Committee.
uestion No.14 Prov:de documentary evidence of recruitment of any female applrcant on male’- e
side in the entire Province during last threeyears? -
Reply No.14 No record found however the decision has been taken in the light of APT rules

dnt geota reserved
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Question No,16 -

S Reply No.16

Question No.17

' Reply No.17

. 07 condidates”.
o " Question Nq.'_l-Su,i 0
coTT ~ district upper Chitral? Was th
' *discussed during DSC?’
Up to "6ur'_knowledge' and so for.
. appointment in district
- except Sunni & Ismailia.
. Did all the concernéd officers/officials provide certificate to the éffect that no_

. -discussed/minuted during DSC meeting?

. class-iv post, however later on upon provision of application ‘with.:pr‘op'e_'

_ relaxation can be granted by the competent authority. - -

"above_shall-be in_addition to the posts_ exclusively reserved for fema

‘What is_the source o'finfdrn‘n’afiQrfr.eg:_;'ilr'ding non-existence of minorities: in -
tral e ,ma'tte_r; of- recruitm_er;t- against 'minority~ seats .

‘received applications. for any:sort" of.
‘ t Upper Chitral no other-community exist/reside in di

)

applicant “against deceased ~quota exists? If yes, why it- was not -

No application .with-“docu‘nie-ntary‘proo'f was found for *abﬁoih’t:mer'iti ’_a'gé,in‘s'pii}'

records candidates have been appointed against the posts'applied:fotf(i;n
teaching & non-teaching cadres as per merit and policy). ' o

What is the age requirement for the said posts as per service rules?

As per rule maximum age limit is 40 years, 3 years-automatic relaxation reserved -
for. backward areas (Chitral is also notified bac'kward.are_a); and 2 ygé,{g‘ 3

_ %;ﬁﬂ’ﬂ MQ//é ' '
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QUIRY REPORT IN RESPECT OF COMPLAINT AGAINST MR.

ZULFIOAR—UL-MULK DISTRICT EDUCATION OFFICER (M),,

- UPPER CHITRAL.

Brief facts of ﬂi-e éaéé e

In the year 2020 Mr: Zulﬁqar~Ul Mulk DlStI‘ICt Educatlon officer (M) Uppéer |
Chmal recrulted th1rty three (33) person against the posts of class IV, including three (3)

drivers. Mr. Hldayat~ur-Rehman MPA PK-Ol lodged wrltten complaint against the alleged

Irregularltles and v1olatlon of rules/ policy- dunng the: recruitment process by the accused
ofﬁcer (Annex-A).

2. Mr. Uzair Ali, Additional Director (BS-19), Directorate of Elementary and
Secondary Education Khyber Pakhtunkhwa was assigned a fact-finding inquiry into the

matter. In the light of the report of the fact-ﬁndin’g inquiry, Mr. Zulﬁqar-Ul-Mulk ‘Education

Officer (M), Upper Chitral was issued charge sheets/ statement of allegations by- the.

- ‘Competent Authorxty which were accordingly served upon him. An inquiry committee
comprising of Muhammad Ali shah, Secretary Housing (PCS-EG BS 20) and Mr. Saif Ur
Rehman, Prinéipal (BS-ZO), GHSS No 1 Nowshera Cantt was constituted to formally inquire
into the matter and submit its report within 30 days (Annex-B). Mr Mushtaq Ahmed, Deputy
Director (M), Directorate of Elementary and Secondary Education Khyber Pakhtunkhwa was
ass;igned the duties of the departmental representative in the instant inquiry to facilitate the

proceedings of the inquiry -by the inquiry committee (Annex-C).

Proceedings

3. The accused officer was summoned before the inquiry committee on 15-11-
2021 (Annex-D). The accused officer appeared before the inquiry committee and took the
plea that he had not been in receipt of the show cause notice / statement of Allegations till that
day. Departmental representative produced the record vide which the same were dispatched to
the accused on 22-09-2021 (Annex-B). Departmental representative was directed to ensure
that the same are served upon the accused on the same day i.e. on 15-11-2021. Along with the

statement of allegations/ charge sheet, a questionnaire, duly stgned and acknowledged by the

Page 10f7
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- 4 _ accused was also served upon him for submlssmn of rephes thereto on the next date of ;'

S %

' -ihearmg (Armex-E)

5. After the recelpt of rephes of accused ofﬁcerl ofﬁc1als and perusal of the

4 . Do Next date of hearmg was ﬁxed as. 23 11-2021 (Annex-F) The accused ofﬁcer", 1 '
‘ rsubmltted the para wise reply to the charge sheet/ statement of allegatlons (Annex-G) He also -

: subrmtted questmn wise rephes to the questlonna1re served upon h1m on the prevnous date of "
'hearmg (Annex-H) e ' |

1ecord prowded by the admmlstratwe department/ dcpartmental representative the accused

was given the chance to clarify the thmgs, consohdate the rephes submltted by him-and was

cross examined accordingly.

6. ' The detailed inquiry proceedings against the officer, including his replies and

-ﬁndmgs of the inquiry committee are recorded as under:

Allegatlons agamst Mr. Zulﬁqar-Ul—Mulk, District Education officer (M), Upper Chltral
(BPS-19).

7. Statement of allegations containing four (04). charges, already served upon the

A accused officer are reproduced below and discussed charge wise along with the reply of the

accused and findings of the inquiry committee:

Charge (i) During the meeting of DSC held on 14.05.2020 under his chairmanship in his

office for recruitment to the post of Class-IV, 30 out of 334 total applicants from the domicile

holde1 of Upper Chitral were unanimously recommended by the DSC including 7 under 25%

Employees sons’ quota. However, 23 vacancies going to the .share of disable as well as

minority candidates were also filled from amongst the candidates of open s¢ats/ merit.

Reply and Findings

8. Mr. Zulfiqar-Ul-Mulk stated that it is true that 30 candidates for class IV were

recommended by DSC for appomtment against class-IV posts during its meeting held on 14-

05-2020. While justifying his position agamst the allegatron, he stated that 25% of the seats

were filled on merit against retired employees’ sons quota ¥ ed for them. He-further stated

Page 2 of 7
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~that owmg to less than 50 seats and owmg to recrultment of dlsable persons m 2019

throughout the provmoe as per dlrectrons of August Supreme Court no one was recrutted' -

_agamst the reserved quota of 2%. for spe01al persons As far as’ exclus1on of mlnontles agamst

5% quota reserved for them is concerned he rephed that no‘one apphed agamst the same. -

9. - TAs per calculattons made in presence of accused ofﬁcer agamst 30 persons

recrulted as Class IV, the proportton of specral persons, mrnorrtles and women comes to 0.6%;

‘ 1. 5% and 3% respectively As per rules; he was supposed to recrurt one spe01al person at least ‘

one person agamst mlnonty quota and three persons agamst female quota It is pertlnent to

i mentlon over ‘here that wornen quota is not observed on' male side in the Education

Department owing to exclusmn of males durmg recruitment on female side. But as the
accused had recruited one female also on the plea that he was observing 10% quota for

female, so female quotas’ observance has been discussed to elaborate the point made in
proceeding paras. '

10. - Through cross-examination andlafter the. perusal of re'cord, it transpires that the
accused was just going_ through all the formalities with a pre-determined_ mind. Whereas 15
days minimum response- time-is required to resp'ond to an advertisement, the accused floated
advertisement on 25-04-2020 mentioning therein the last date of submission of applications as
30-04-2020. To this indecent haste, the accused replied that they had dispatched the
advertisement at an early date but it got delayed while being published. When he was
confronted that he could have rectified this mistake of shortened response time by extending

the closing date through two (2) subsequent corrigenda, which he issued, he was not able to

justify his inaction.

11. “While responding to the allegation of not recruiting any one against reserved
seat for special persons, he replied that 2% quota for special persons has been implemented in -
2019 as per August Supreme Court judgment. He seemed to be ignorant of the fact that this
quota is calculated against all the employable seats and needs to be observed in all future
recruitments also. Regarding the absence of recruitment against minority quota, he replied that

no one applied against minority quota. He went to the extent that ag per his knowledge, no

minorities exist in Upper Chitral.

&Y I e%,?ﬁﬂ/ \//-‘ Page3of 7
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2. The commrttee found out that brgger issue in the matter was engmeenng the W‘

advertlsement response time, not mentlomng nurnber of posts and absence of quota agamst j

- vatious seats to meet. his preset targets/ goals Prlma facie, the advertlsement asked. for

. recruitment agamst open ment “without mentlonmg the number of posts. Number of seats -
allocated against specml persons minorities or. female was not mentloned in the

“advertlsement No one apphed agamst mmormes quota because advertrsement never asked for‘

it. So the plea of the accused that minorities drd not apply can also be interpreted that

.‘mmontles did not apply because they were never invited to apply

“13. ‘ - Similarly, the accused wanted to extend his kmdness to a w1dow Interestmgly, .

he recruited a female applicant on the male side. He was asked through questioner to quote a

single example from the entire province where a female candidate had been recruited on male

-side to which he re'plied'in‘ writing that no such example or precedence exists to endorse his

action. He took the plea that in APT Rules, women have been given'10% share in quota, that’s

why he recruited one’ female. Had the advertisernent mentioned/ asked for 3 seats (10%)

‘ against female quota out of total 30 seats, in an area like Chitral, the response of females had

been astounding. Because he did not mention even female quota, he cannot be absolved of

recruiting a female on male side in total disregard to the precedence/ set policy of the

- _novice procedure of intimating the applicants about inter¥

education department.

14. In the advertisement for the posts, qualification/ age limit required is in total
violation of service rules. Being a backward district, age limit for Upper Chitral is 43 years
(40 years general requirement and 3 years automatic relaxation for backward districts)
whereas educational requirement for the class [V posts is literate. The first advertisement sets
the age limit as 18-35 years followed by corrigendum mentioning 40 years as age limit.
Similariy main advertisement asks for middle pass applicants for the class IV posts followed

by a corrigendum mentioning that middie pass will be given priority whereas service rules are

clear that thresh hold qualification is literate.

15. Even at the stage of interviews, a novice practice was adopted. Instead of
issuing interviews via call letters, people were contacted on telephones. Such a subjective and

ews smacks of collusion and

partiality, to say the least.

DA /)Z Page 4 of 7
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.set practice/ procedure was again avoided and indecent haste was observed in presuming that—

/- 16.° - " The whole process from fist advert1sement till. second comgendum is:in total--‘ L
'fdlsreoard to APT rules and service rules The advertrsement barred mmormes spec1al persons o

. fand females to’ apply for the JObS by not mentlonmg thelr quota/ share and by advertlsmg that

: ~ seats w111 be ﬁlled through open ment Interv1ew call letters were never 1ssued supplementmg‘

the assumptlon that only | pre deterrmned cand1dates were called for so- called 1nterv1ew and'

- selected:

. : p .
Keepmg in - view the above, charge number, (i) is fully proved agalnst Mr

, Zulfiqar—Ul-Mulk Dlstrlct Educatton Officer (M), Upper Chltral

17. Charge (ll) “Dunng the rneetmg, 1t was claimed that there was no apphcant requestmg

for appointment against 100% deceased son’s quota, however, no vacancy was left for future

appointment under this quota”. = ‘ -
To this charge the officer responded that no apphcanon with documentary

proof was found for appointment against class v post

18. Perusal of record and response to the questioner served upon the accused establishes that

no certificate from the ﬁelg_ofﬁcers/ ADEOQ/ SDEOs was sought/ furnished/ discussed to

establish that no applicant was available to be posted against 100% deceased sons” quota. The
\

no one applied for the said quota without any feedback/ certification from the concerned

offices.

Keeping in view the above, charge number (ii) is fully proved against Mr. ~

Zulfigar-Ul-Mulk, District Education Officer (M), Upper Chitral.

19. Charge (iii) “One recommendation for appointment at S NO. 33 in the merit list
A

TRt

- was made against an expected vacancy with no legal justification”.

-

To this charge the aecused officer replied that the said post-was going to be
vacated on 30-06-2020. He addegjllgaithese were the first appointment since notification of
Upper Chitral as new district in July 2019, so the DSC recommended for appointment against

t of public service and smooth
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4(« ol
7 AJ\}UL/‘TE
SUPRENME COURT

T T
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™ servwe dehvcry because appomtment of class IV 1s an extremely dlfﬁcult and cruc1al

a351gnment to. perform

When confronted with the questlon that whether rules/ regulatlons exist wluch

pretticE any authorization. The only defense whtch he could offer for this action is thatas the
: Sraamnsmm i

E _authorlze the recruitment of a person in anticipation of vacancy of the post, he couldfot—

‘ vacancy was about to be vacated on 30-06-2020, so DSC made recruitment on the post on 14-

05- 2020

On the basis of answcr glven non- prov1510n of any rnlesl.regulattons.to.,}ustxfy,_..

appom gt against.vacant post and on the basis of- record the committee wants to dilate

upon the mess created by ___t,he___a_tg:used officer by not_following-the.prevalent format of

advertisement. The departmental representative and the accused officer were of the opinion

that there is no legal bar on’ mentioning the number of vacancies and quotas in the

- advertisement that’s why the accused did not mention number of vacancies/ quotas.

By not mentioning the exact number of posts, he got the discretion to add not
only one post'rather two-posts  which were not there at all. Even the accused while replying
to show cause notice/ charge sheet did not know how many seats were vacant against which

recruitments were made. He has given in black and white that it was 30. It was never 30.
RSt el iy

- They were 28 in number. During the course of proceedings of recruitment, he selected an

incumbent Class IV against the seat of driver. By doing so, the number of class IV seats

available at the time of recruitment became 29. Then he made a futuristic appointment

against a post due to be vacated in coming June and thereby took the number to 30 whereas
the actual number of available seats at the time of advertisement were 28. If we add the three

posts of drivers in it, the final count comes to 31 and not 33. So he recruited 2 persons not 1

without a clear vacancy.

Keeping in view the above, charge number (iii) i Mw

Zulfiqar-Ul-Mulk, District Education Officer (M),-Upper Chitral.
-

Charge (iv) “Instead of a single notification, every new recruit was issued separate

appointment order/ notification”.

L7/ -
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Replying o this charge, the accuved ofticer wld that there v nu ontitid
vocedurs tu issumg appointment order through a antricd notifiestion. |le further built up bis
<yumests by statiog that normally unsuccesstul candidutes chablenge the nolilication
APPOIDLIENT VMW i W ol reason of the otber und the whule process then hangs in limbi, In
order W avotd such eventuality, process/ stratepy o, single order per candidate had been

Jdopted.

Deparunental represcntative was alse asked about preseace of any directionss
wsugnee of potitied procedure for tssuance of appointnent order in the noufied form or
viberwise bur the deparunental representative also could not prave any notitied/ set

prevedence m this conteat.

By not issuing consolidated appomtm:at ordsrs, he has infringed wpon the
transparencey of recruitiment. Class 1V recruntnent atso » witans 25°, quots for sons: diughters
of retired employees, This Nst is always wealously guweed by all the applicants waiting 1o by
accommodated under the said gquote. By not issuing 1 consulidated arder. the accused ha
vivkited une finad chance by the applicant under the rotirze’s g oia tu ensure that thewr waiting
st has nut been violated in the Goad orders By na éoay s, boe has further smbrodded the

trapsparcncy of the recruittnent process

Keeping in view the above, charge numlics -3 s partiathh proved against Mo

Zulligar-Ul-Mulk, District Education Ofiice, 21 v per Charal,
Submitted please

v hus tnguiry report conststs of seven (T wpes co et e PR westtes 1o 2 papes in

wlal g, .
¥ X /} £
et —— . i_’,_’if
- /L.“"‘ ﬁ /‘}_ 0 _?,.,‘ -, jrﬁ'- .
Mutiammad Ali Shah (PCS-EG- BS-20) Saif Ur Rehman

Secretary Housing Departinent,
Khy ber Pukhtunkhwa, Peshawar.,

Principal (BS-20)
GHSS NO 1, Nowshera Cantt
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Nt Replying to this charge, the accused officer told that there is.

no notified procedure for issuing appointment order through a unified
s notification. He further built up his arguments by stating that normally
o unsuccessful candidates challenge the notification/appointment owing to
one reason or the other ahd the whole process then hangs in limbo. In

order to avoid such eventually, process/ strategy of single order per

candidate had been adopted.

Departmental representative was also asked about presence of
any direction /issuance of notified procedure for issuance of appointment
order in the notified form or otherwise but the departmental representative

also could not prove any notified /set precedence in this context.

By not issufng consolidated appointment order, he has
infringed upon the transparency of recruitment. Class IV recruitment also
cOntains 25% quota for sons/daughters of retired employees. This list is
always jealously guarded by all the applicants waiting to be accommodated
under the said quota. By not issuing a consolidated order, the accused has
violated one final cha.nce'by the applicant under the retiree’s quota to
-ensure that their waiting list has not been violated in the final orders. By

not domg s0, he has further embroiled the transparency of the recruitment

process.

Keeping in view the above, charge number (IV) is partially

against Mr. Zulfiqar-Ul-Mulk, District Education Officer (M) Upper
Chitral. ‘

Submitted please.

(This inquiry 'reported consists of seven (7) pages of report and eight

annexures 1.e 20 pages in total).

Muhammad Ali Shah (PCS-EG-BS- -20) Saif Ur Rehman

Secretary Housing Department; ‘ Principal {BS-20)
Khyber Pakhtunkhwa, Peshawar GHSS No. 1 Nowshera Cantt
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" THE -GENERAL MANAGE:R, KARACH] TELE(.‘OMMUNIC/\TION REGION, | KARACHI  3nd
""”th‘?!""m‘?nondents ' _

Civil Appeal No. 149K of 1991, decided on 31st March,: 1992,

({On appeal from the judgment of the Federal Sev'vice Tribunal,
Passed in Appeal No.56(K) of 1987).
i

Govern m_ient Servants (Efficiency and Discipline) R'u!es,? 1973...

. [
> .

~Rr. 6, 5 g 4—-TMiscor1duct---Cothpu!sory retirément-——Enquiry against Government
servant»-»—P,rOcedure-~~Enduiry ;'Jroc:eedings were conducted by way of questionnaire without
. examfnatic{n, of witnesses in su;:)porl‘ of charge or defence-—-Such enquiry Proceedings being not
P consistent with requirements (;Jf R. 6, Governrﬁen't Servants (Efficiency antl Discipline) Rules,
1973 was not Sustainable. -

In Govemmfent Servants (Efﬁciency and Discipline) Rules,l..i'1973, ”misconduct" is rfleffned.' Rd'le q
contemplatge:s minor and major penalties. Compulsory ret‘i,;"ernent Is included in ajor penalties,

- Rule 5 émp(;iwers authorised officer to direct enquiry agéinét Government servant through an
. Enquiry Officer or Enquiry Comr‘?:iqrerg or if he is satisﬁe{i, may order that there would be no
enguiry in the interest of securitly of the country. If jt js decided that there should be enquiry

A‘ o Government servant proceedgd égai:‘wst would be af?oWef& to reply to the charge after which
' evidence s jto Ee recorded by &xamining  witnesses in support of the charge ai.’owihg

T ‘opportunity' to the affected Governm‘ent servant to -:ro's.f.e.\gami_ne 'he witnesses and he can also
o h produce M/itne;sses in hisg defence, Ih the Present case this Pracecdire as such was not followed in

letter and spiry m'sd"wnnesses’were not examined in SUPDOT of the charge. It was necessary for

'i '_- o that reason that ultimately major Penalty has been i'mposed‘upon the civil servant. The manner

: L, in which enqu{!'ry Proceedings were conducted by way of questionnaire withoyt examination of
. witnesses ig su;oport of charge gr defenf;e cannat be gpprov?}d 25 it was not consistent with



e

requ.remems of Rule 6 of the above mentioned Rules. Beforé the Service Trlbunal in written

ObjeCUOTIS filed an behalf of DEpanment order of compulsory retirement has been defendeo cn
© other unconnected grounds that civil servant was inefficient and unwitling worker. in the

enquiry report no comment was made upon plea of civil servant that his immediate superior
officer recommended that he was overburdened with his own work and should not be given
additional work. Order of compulsory retirement, therefore, was not sustainable as enquny was
not held in eu‘ordar‘ce with procedune laid down m Rule 6 of Covernment Servants (Efﬁc‘ency
civil servant was set aS|de ‘with the d:rertlon that ho tw reinstated with back l)nr.ehts Order of

' ompulsory retirement of civil servant having been set aside on the ground that enquiry was not
o held as required under the Rules, it was open to Department to take action against him on that
ground but strictly according to law: and rules.

Rasheed A. Razvi, Advocate Supreme f‘ﬁur instructact b h, :'\! f‘hnn Adeocate-o
Appe”ant

n-Record lor

M. Umar Qureshi, Advocate Supreme Court instructed by S.M. Abbas, Advocate-on-Record for
Respondents. '

..

Date of hearing’ 31st March, 1992

ROV 1y

SUPREM g Corg;

JUDGMENT

SAJJAD ALI SHAH, J.---In this appeal with leave is chal!enged Judgment dated 13-1-1991 of the
Federal Service Tnbnr‘al lslamaoad whereby service appe‘ii ofthe appellant is dismissed on the
ground that it has no merit.

’

2. Briefly stated the rplevant facts giving rise to thls appea}l are that apptllant was serving as
Lower Selection Grade Clerk (BPS-9) pested as Head: Clerk Phone Branch, Karach| when on
7-7-1986 he received order from Director, Telephones- 1 giving him additional work of "Minister
'commudlcatron cases". Assistant Director, Phones-11, who was immediate superior officer of
appellant forwarded a note recommending that appellant ci'hodld be spared as he was already
loaded with heavy work on account of shortage of staff and For that reason additional work may
be assigned to some other Head Uerk On the following day appe!ldnt was suspended and on
20-7-1986 he was served with charge-sheet on the ground that he had disobeyed the order of
superior officer which amounted to misconduct. /\ppellant submltted his defence denying
allegations. Mr. Zahiruddin Siddigui, -A.D. Engineering-| o|oceedeo to examine appellant by
directing him to answer questionnaire which was done After forrnal personal hearmg, order of
e compulsory retirement of appellant from Government service was passed on 18-11-1986.
N ' According to the appellant, he had put in 28 years of service. He filed e partmentai appeal

which was dismissed after which he filed service appeal before the Tribunal which is also
. , dismissed as stated above.

3. We have heard learned counsel for both the partnps It ap palrs from the impugned Jndgment

of Sefvice Trihunal that Lharge against the appellant is that hn disobeyed office order passed on




7-7-1986 directlng him to lock after "Minister comrmmcatrons cases" in addirion to his v

duties, which he refused. It is submitted ‘on behalf of Lhe appellant that he did not refuse or
dlsobey the order but apprised his own |mmed|ate supepor officer about the order and the
factual position with regard to his own load of work nd on that note his 1mmnrlaate superior
officer A.D. Phones-li agreed and recommended in wrmng that appe!lant was already
overfoaded with t heavy worlk inn his normal cutms which he had been performing ip the face of ' _ b

shortage of suitable staff, hence additional work shoutd be assigned to some othar Head Cleric.

!

4. We have noted' in the record that order assigning add!itio’nal duty was paosed on 7-7-1986
and on the same day appellant forwarded a note m wntmg to A.D. Phones-!l, who on the same
: ‘ day added his own note in hand in the margin agreemg Wlth appellant and recommending that
: : he should be spared. There is also another note of the sorne offnce,r i.e. A.D. Phones-Il made on
the, following day directing appellant to clear all the ;fi!es oh his table and then start attending to
additional work as well. It, therefore, appears that inbetween these two notes this officer was

‘ called and persuaded to change his mind and not r{ecommend that appellant shoullld be spared a8
. g " from additional duty. :

5.0n 8:7-1986 appellant was suspeiided and on 20-7-1986 he was charge-sheeted and required
to show cause within 7 days as to why penalty. of dismissal from service as specified in
Government Servants '(Efficiency and Discipline) Rules, 1973 should not be 1mposed upon him
on the ground of miscenduct. My, Zahiruddin S|dd|qU| AD Engineering-ll was apoomted as .
Enquiry Officer. On 3-8-1986 appellant filed written repiy to charge-sheet in WhICh allegation - :
levelied against him was denied. Appellant asked for change of Enquiry Officer but his request '.‘ .
was declined, In the enquiry no witness was exammed and as it appears flom the enquiry report
dated 26-8-1986, four allegations were noted from which bne related to refusal to do additional
work and the other three with regard to the objections rai:f;ed by the appellant himself. It further
appears that appellant was cross-examined on thése points and his defence in writing was
. considered and in one short paragraph conclusion is noted that charge of mlsconduct stands
'i- justified. vide order dated 18-i1-1986, authorised off«cer, who is Assistant Generaf IVIanagnr |
B Karachi, Telecommunication Region, Karachi, retired app;allant compulsorily from Government
service with effect from 17-11-1986 with all admissiigle benefits treating périod of suspension as

€
!
}'
|
leave admissible. ' : ‘k a3
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6.In Government Sefvants (Eff.czency and Dlscrplme} Rule( 1973, m!sconduct" is deflned Rule 4
contemplate minor and major penaltlos Compulsory retarement is 1nc1uded in major penalties.

Rule 5 empowers authorised officer to direct enquiry against Government servant through an

Enquiry Officer or Enquiry Comrmittee or if he is sa:‘l;isfie!:i, may order that there would be no

enquiry in the interest of security of the counts if?.it is decided that there should be enquiry

gither by Enquiry Officer or Enquiry Committee then prpcepure laid down in Rule 6 is to be .
followed end the requirements enumerated therl,éin are that charge shall be framed and o
Government servant proceeded against would .be éiioyw'ed to reply to the charge after which ‘ I
evidence is to be recorded by examining witntiasses Jin support of the charge allowing
" opportunity to the affected Government servant crpss-eﬁémine the withesses and he can also S
produce witnesses in his defence. It appears’that in the iristant case this "procedure as such was '
not followed in letter and spirit and witnesses weré not examined in support of the charge. It |
was nece&sary for that reason that ultimately mé;or pondlty has been imposed upon the -
appellant. The manner in which enquiry prOLeedmgs were conducted by way of guestioninaire
without examination of witnesses in support of chdrge or defence cannot be approved as it is
not consistent with requirements of Rule 6 of the abovementioned Rules. Before the Service

: 1
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-Trrbunal is wntten objectons filed on behclf of respondents order of co"npulaory retireme
has been defended on other unconnected grounds that appellant was inefficient and unwilling
_worker. In the enquiry report no coimment is'made upon plea of appellant that hrs immediate

superior ¢ officer recommended that appeinnt was overburdened with his own work and s shoyld |

not be given additional waork. For the facts and reasons ment]oned above, we afe of the view
that order of compulsory retirement is not su;tamable as enqwry was not held in accordance
with procedure faid down in Rule 6 “of Government Servants (Efficiency and Drsuplme} Rules,
1973. We therefore set aside lmpugned ,udgment of Servrce Trabunal and order of compulsory
retlren'ent of appellant and direct that he be remst"ted wrlh back benefits. Smce we are striking
" down.order of compulsory retirement of appeliant on “the' ground that enqurry was not held as

required under the rules, it. is open to the respondents to take action agaenst dppellant on that

ground hut strictly according to law and rules.
Appeal is allowed.

»M.BA./J-99/S o o Appeal allowed.
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BRUITTIEAME ;. - Tho Compotem Authardy is ple3tog 10 Bide* iy
yanster ol tho followmg Oflicvss of Elemenlary & Spconda

¥y Education Depanment in the

‘1 [ Dr Muhammo Walting for posting District Educatian OMicer -
i (MC8S.19) - . (*4) Peshawar ngninst tho |
R N — VOCAN Bost. e
1 2.4 | Me. Zulfigar ul Wik Distnet ™ Edueaiion | Districy Education Officor
/! )(MC 8S-10) Olficer (W) Chitrat | (M) Mordon against the
# _— Uppar, vacant posi. l
,’ 3. [ Mr. Mohniood Ghaznav Doputy .District | Distiict Education omw!
, [MC(BS.18) Education Officér (14) (M) Chitral Upper in OPS
feod Chitral Uppo. ._tvice S.No. 02 !
41 Mst. Hazrat Zuhra ‘Ooputy . Distrier- Oistnet Educstion Officer .
;1 MC(BS.18) Educallon Officér (F) ! {F) Mardan in OPS against '
— Mardon; : L the vacant post.

P
-

Copy lonvarded to the: |
1 Accountant Gengral, Khyber Pakhiynk
2. Director, E&SE
3. District Educalion Officor {Malle) tancernad.
4. Distiict Education Officer (Fe cers
3. District Account Officers concerned,
6. Direclor, EMIS E&SE Deparmant.
7. PS.to Minister for EQSE Depattmaht.
8. PS10:Secrelary E&S Oepartrieny
3. PA lo Deputy Secretary (Admn) ERSE B
10.Officers concerned, .
11.0lfice order file, '

. . SECRETARY TO COVT OF KUYDER PAKHTUN
7 EASE DEPARTMENT

hwa Peshawar.
Khyber Pakiturkiwa, Pestinyar

)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT
Block “A” Opposﬂe MPA'’s Hostel, Civil Secretarlat Peshawar

- Phone No 091 9223588

Lo S N SO(SM)E&SEDI4-19/2021/Inqu1ry
o \/ L. _ o Dated- Peshawar the February 28%, 2022
' Mr. Zulfigar-ul- Mulk (Ex-DEO (Male) Ch|tral Upper S

Now District Educatlon Ofﬁcer (IVIale)
Mardan

Subject: - SHOW CAUSE NOTICE. -

{ am directed to refer to the subject cited above and to enclose-
herewith a copy of Show Cause Notice wherein the Chief Minister, Khyber
Pakhtunkhwa has tentatively decided to impose a major penalty of “Removal from
Service” upon you under Rule-4(b) of the Khyber Pakhtunkhwa Government

Servants (Efficiency & Discipline) Rules, 2011 in connection with the charges
levelled against you.

2- You are, therefore directed to furnish reply to the Show Cause Notice

as to why the aforesaid penalty should not be imposed upon you and also intimate
whether you desired to be heard in person. '

3- Your reply to the Show Cause Notice should reach' this Department

within seven (07) days of delivery of this letter, failing which ex- parte action shall bg 4
| . 7
taken against you. ) %w 49,

Sup
Encls: As above PR

SECTION OFFICER (Management Cadre)
CC tothe: -

1. Director E&SE Khyber Pakhtunkhwa.

2. District Education Officer (Male) Chitral Upper with™ thedirection-to-deliver
the Show Cause Notice to the officer concerned.

3. PS to Secretary, E&SE Department, Khyber Pakhtunkhwa

SECTION OFFIC gement Cadre)



o " SHOW CAUSE NOTICE "

I, Mahmood Khan, Chief Minister Khyber Pakhtunkhwa, as competent authority, under
" the Khyber Pakhtunkhwa Govemment Servants (Efﬁcrency & Dlsc1plme) Rules, 2011 do

hereby serve. you Mr Zulﬁqar Ul Mulk Ex-DEO (M) Chltral now DEO (M) Mardan as’
follows - S

) -‘.That consequent upon the completlon of i mqu1ry conducted agamst you by the .
mqurry commlttee for whlch you presented your wrltten defense before the
- mqulry commlttee and. '

o (i) On -going through the ﬁndmgs and recommendatlons of the i 1nqu1ry commlttec

the material on record and other connected papers mcludmg your defense before
. thei mqulry commlttee -

[‘am satisfied that you have c'orri‘m-itted the following acts/omission specified in
rule-3 (a) of the said rules:

Inefficiency & Misconduct

2. ‘As.a result, thereof, I, as competent aut_ho'rity,,have tentatively decided to

impose upon you the penalty of B etal ELa

under Rule-4 of the said rules.

3. You are, thereof, required to show cause as to why the aforesaid penalty should

not be imposed npon you and also intimate whether you desire to be heard in person.

4. If no reply to this notice is received within seven days or not more than fifteen
days of its delivery, it shall be presumed that you have no defense to put in and in that case an
ex-parte action shall be taken against you..

5. A copy-of findings of the inquiry committee is enclosed.

(MAHMOOD KHAN)
CHIEF MINISTER KHYBER PAKHTUNKHWA
~ COMPETENT AUTHORITY

Mr. Zulfiqar Ul Mulk, Ex-DEO (M) Chitral now DEO (M) Mardan.

N A
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~ DISTRICT EDUCATION OFFICER @ 4T

(MALE) MARDAN.

' To, o - : R . Ia
‘ " The Chief Minister Khyber Pakhtunkhwa = =~ . )
.Competent Authority. - i '

Subject: ~ Reply of the Show cause Notice No.SO (SV) E&SED/419
b Inquiry Dated Peshawar the February 28", 2022.

1. That I was Ex-DEO (M) Chitral-Upper and-presently working as DEO (M)
‘Mardan, 1 akways perform my duty. to the best-of my abilities, sincerely,
honestly and faithfully and never give any cause of complaint to my seniors
during the service my conduct. and . performance has always been

~ appreciated by my . concerned high ups and public is at large.

2. That I*have been-charged:four(04). llegationis, Which is baseless, against

facts and laws, that one of Mr. Hadayat Ur Rahman MPA PK 01 Complaint

against the. irregularities,. violations of riilés,; and policy during the

recruitment process of class-IV and drivers. This:complaint is on the basis

of malafide, baseless, illegal, and-it is-settle law that any act/complaint

which is based on malafide, illegal cannot sustairied-at any cost. .

3. That there is no specification in the rules that-the quotas and numbers of the
post are must be mentioned: i the Advertisement, because every quotas has
been already-mentioned jn the rules and policies and:the public is already
aware of it. The minority-has not applied for"the post or they have not

- interested for the_:class}IV_’appointment,‘and'ihe-'pomijete'nt authority cannot
make appointment in such'like orie, or without applied for the post.

4, That there is no single example from the entire province where a female
candidate was recruit but 1 have appointed as. per.riles and law, which is
appreciable act of mine- because Islam is teaching) us to give the women
their rights in the good faith. ol T

5, That the DSC (Departmental Selection ‘Corimittee) Minutes, all
requirements’.of v,_c'lass-I-’i’~,"'r‘ecmitmént has been fully discussed ‘i-e quotas,
age, qualification, etc; and to fook out every anglé of Jaw, rules and policy,
as well as also discussed/consulted with the present Government MPAs, but
the. class-iv have appointed strictly according to law-and rules.

" (Letters of MPA and all tetated l)ocumc‘n‘t's,--l_n‘quifr?y~arc as attached)

6. As per rules the competent authority can appoint’or add to the number of
the posts in the DSC meeting because- thic: competent authority is the
appointing  authority within time- framework of rules and law. 1 have
appainted class-iv.as ‘per the instruction/guide’ line ‘which is issved by the
Chicf'Minister’ of KPKand 1 have followed the inethodology of Chief

Minister of KPK whichis available inthe ESTA CODE page MNo.48. and
there is not mentioned the nuinber. of posts and quotas are must be
* published in the-daily newspaper. U
7. That the inquiry officets Namely Mr. Muhiammad Ali Shah (PCS EG BS-
20) Secretary Housing Department & Mr, Saif-Ur- Rehman principal (BS-
20) GHSS No.l Nowshera Cantt: With;_Mélaﬁd(;:'i'n‘téntions by concealing
the real facts. marked in-the enquiry, the view of the inquiry officers total
~ baseless, with out cogent evidence and against the law. :

8. 1 have appeared beforé the inquiry officers,and: fully explained my real
positions regarding the appointments- of the: class+iv as per mentaned the l
%_ Chief Minister Letter, which is available-ir the ESTA CODE page. No. 48. \ )
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9. That' I have produced concrete and ', _c'dge-n'tvriélwkih‘é;n ¢ on ‘the :shape of

appointments orders and DSC minutes but 1 have 'tar_get:éd and the members

- of .DSC are exempted from the Inquiry, therefore: 1 have denied all

allegations against me, because I have. falsely implicated in the instant case

~ due to malafide political influences. No idtaé-d;fﬁ cyideh_'ce was available to -
_ show as to how I have done irregularities during my appointments and who

were the behcﬁei_ar’y_."‘The;_fé'qommendatioﬁ of the' removal from service in ‘

 an arbitrary and whimsical manner which was a‘classic example of ‘abusing
on law and misuse of authority. L T S

10. That.the Inquiry Officers have not ‘»ful.fi.l.lefc'i' thcrequirements of the inquiry. |

i- The Inquiry Officers have not recorded evidence of the witness on Oath.
ii- The Inquiry ( ‘
Appointments. S ,
iii- I have not given opportunity to prgdude_c_iﬂwitﬁés’s’ifor my defence and
the DSC members are all my witnesses. SR
iv- The classtv appointments is the whole KPK issued. But I have targeted

with malafide intention by the Inquiry Officers. The purpose of inquiry is

‘not to punish the Civil Servant and ignorc_d'thef mistake of the Civil Servant.

(1983 PLC-CS-1288). IR ~

" Officer “have mot.. righitly "exdmined the -DSC &

11. The punishment in this minor-act is iliegal and b‘.l“atarff i/,iolation of rules and

law laid down by’ the Honorable Couits, ‘and the. entire’ exercises was
conducted a dubious with malafide intention.” 1 -

- 12.1t is settle law that no major pqnishment‘can‘ be impgsed on a Civil Servant

by affording & reasonable - opportunities .and check. the record of the

 department. The inquity officers did not ¢are. to follow the statua{‘y law laid
- down by the Honorable Supreme Court of Pakistan. And the removal from

service is own wish of the:inquiry officers, ‘while there is nothing available
or. record which is produced as evidenice, nor any. withesses as per CPC.

13. [ was not guilty of ch'afg'cs;“ahd all pleas-hasifake_n:kiy.fr'ne as per rules. And

the Inquiry Committee has acted illegally by imposing the punishment of
removal which-is too harsh, arbitrary capricious and against law. ,

14.That 1 have a civil dispute against 1-Chief -Secrotary of -KPK 2-

Commissionér of Malakand Division 3-A_Deputy.-‘-(_iontnissibner Chitral-
Upper 4- Senior Member Board in the hotiorable Peshawar High Court
_Peshawar which'is aliowed along with cost.in favour of me. I have filled
 this writ petition for the protection and legal.rights-of my children. (Copy of
writ petition is asattached). - EORRE T

15. As far as the question of my irvolvement it the present case that I swear

.

that neither involved in this mis-conduct but ‘some miscreants tend to
involve me in this gaine just to defameme:: . - )

The Competent: Authority
charges. . . -

s requested fo gxonerage me} from the

~7
e N0
1%

N S~
7T vt A
AOvOl T

SUPREME COURY



REGISTERED- \//

GOVERNMENT OF KHYBER PAKHTUNKHWA A'Wi a
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' NOTIFICATION

T

' Endst of even No &D'\te

b

Dated Peshawar the December 1, 2022

Ng. SO In ESSED/1- 19/2022/Mr. Zulfi ar ul Mulk/Ex-DEOQ Upper Chitral now DEO (M) Mardan:

s WHE,REAS Mr. Zulfiqar ul Mulk, Ex-District Education Officer (Male), Upper Chitral now District Education
' >¥icer (Male) Mardan was proceeded against under the Khyber Pakhtunkhwa Govt. Servants (Efficiency &
,Discip]ipg) Rules, 2011 for the charges mentioned in the charge sheet and statement of allegations.

2. ‘ “AND WHEREAS Muhammad Ali (PCS EG BS- 20), Secretary, Housing Department and

Mr Sa1f ur Rehman Principal (BS-20), GHSS No. | Nowshera Cantt were nominated as Inquiry Committee to

. conduct Formal Inquxry under the ibid Rules, agamst Mr. Zulfiqar ul Mulk, Ex-District Education Officer
' V(Male), Upper Chitral now District Education Ofﬁcer (Male) Mardan, for the charges leveled against him.
3. - AND WHEREAS the Inquiry ¢ Comm1ttee after having exammed the charges, evidence on record

and explanatlon of the accused has submitted the report.

e 4.- ' - AND WHEREAS the Competent Authority (Chief Minister) after having considered the charges

and evidence. on.record, ,mqulry report, explanation of the accused in response to. the show cause notice and

- personal hearing granted-to him by Secretary, ‘Home & Tribal Affairs Department on behalf of the Chief

Minister/ Coiﬁpetent Authority on 21.05.2022 is of the view that charges against the accused have been proved.

5. NOW THEREFORE in exercise of the powers conferred under section 14 (5) of the ibid
A'Rules, the Competent Authonty (Chief Minister), is pleased to impose major penalty of “Compulsory
' i'retlrement” 'upon Mr. Zulfigar ul Mulk, Ex-District Education Officer (Male), Upper Chitral now District
. Eduqatlon Ofﬁcer (Male) Mardan with immediate effect.

SECRETARY TO GOVT. OF KHYBER PAKHTUNKHWA
- E&SE DEPARTMENT

Copy forwarded to the:
1. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa Peshawar.
2. Accountant General, Khyber Pakhtunkhwa Peshdwar.
3. Deputy Commissioner, Mardan. <
4, Director, E&SE Khyber Pakhtunkhwa, Peshawar.
'S, District Education Officers (Male) Upper Chitral.
6. District Education Officers (Maie) Mardan.
7. District Account Officer Mardan.
8. PS to Chief Secretary Khyber Pakhtunkhwa, Peshawar.
9.- PS to Secretary E&SE Department, Khyber Pakhtunkhwa Peshawar.
' 10.. Section Officer (Management Cadre), ‘E&SE Department.
- 11. Section Ofﬁccr (Schools/ Male), E&SE Department.
12. Incharge EMIS E&SE Department.
3. Mr. Zulfigar ul Mulk, Ex-District Educatxon Officer (Male), Upper Chitral now District Education
Officer. (Male) Mardan.
- 14 Ofﬁpe.__order file.
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\ A 'The Worthy Chief Minister,
Khyber Pakhtunkhwa, Peshawar.
. l
« THROUGH PROPER CHANNEL

“SUBJECT:  REVIEW /APPEAL AGAINST THE MAIOR. PENALTY (COMPULSORY RETIREMENT)

' IMPOSED _UPON_THE APPELLANT BY THE COMPETENT AUTHORITY_ VIDE
NOTIFICATION _NO. SO(PE)15-1/GEN-MISC/ENQUIRY/ZULFIQAR-UL-MULK-DEQ
CHIRTAL .UPPER/2021 DATED: 01/12/2022 WHICH IS AGAINST LAW FACT AND
INEFFECTIVE UPON THE RIGHTS OF THE APPELLANT AND THE SAID IMPUGNED
NOTIFICATION DATED: 01/12/2022 IS LIABLE TO BE SET ASIDE AND THE APPELLANT
BE REINSTATED INTO SERVICE WITH ENTIRE BACK BENEFITS

Respectfully Sheweth, '

The appellant humbly submitted as under: . B

1. That the appellant namely Zulfuqar-Ul Mulk after joining the education department in
October 1989 and after spotless sllnrvmg for almost 33 long years, was posted as Ex-DEO
(M) Chitral Upper angd presently DEO(M) Mardan. :
2. Thatthe appellant performed hls dlutres in Office of the District Education Offrce (IVI) Chitral "
Upper as well as in Mardan till 01/12/2022 to the entire satisfaction of his superiors, and
that the entire service record of the appellant is impeccable/blameless. '
3. That name:ly Mr. Hidayat Ur Rahman MPA PK-1 lodged complaint against the appellant
regarding ?‘-IV Land donors appointments, but the appellant has made appointment
according to the policy of the recrmtmenf of C-tv apponntment as per law/rules/policies
and the Judgement of the Supreme Court Of Pakistan (SCMR PG-855 1997).
That as per merit list of C-IV appomtment all the candidates were appointed on merit
policy as per rules and laws.
5. Thatit was to utter shock and dlsmay when the appellant recelved charge sheet regarding
the ailegation by the competer}t authorlty '
P 6. That the appellant submitted his detailed reply to the charge sheet accordlngly before the
enquiry commnttee within the llmlt of law, with rationale grounds regarding.the allegatlons
leveled agalnst the appellant. F|actual position is mentioned in his reply.
7.' That the fc,?lrmal enquiry committee has ignored the real facts. ‘
8. That harsh mood was adopted agamst the appellant by imposing Major Ponalty i.e
Compuqsory Retirement. '

oS

9. That the appellant being government servant has never approached the high-ups’ in the
matter concerned. ' B
10. That instead of observing the ninerit/rules, the enquiry committee showed their blue-eyed
nature, which is totally injustice, biased and needs to be reviewed / set aside as the entire
. - - procedure was mere based on presumptlons, assurnptions and mis-reading and non-
: ' ‘reading of the actual facts. Hence non sustainable in the eye of law. .
l 11. That the appcllant having mpertcalble service career, made the Drstrlcts in Tap Position in
li District Performance Scorecard (DPS)
_l. : Therefore, it is humbly prayed th.at in view all of the asbove-mentioned facts/. ealities and
i ~ service career of the appellant, the lmpugned Notification dated 01/12/2022 may kindly be sef
L ~ aside and the appellant may kindly be re-instated into service w.e.f the-date of Compulsory
T © Retirement with afl back benefits to justify the ends ofjllstice"pleaS(f..

"DATED: O3/ /R JRORR

~ e tg//f’ .o
(% AOVOC/‘Y‘: DEO{M} MARDAN

QUPRIEME COLRY EX-DEQ (M} CHITRAL GPPER

- rme—— s
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ELEMENTARY & SECONDARY EDUCATION
DEPARTMENT

Dated Peshawar the January 20, 2023

NOTIFICATION
No. SO(Inq)ESSED/1-19/2022/Mr. Zulfiqar ul Mulk/Ex-DEO (M) Chitral now DEQ (M) Mardan:

WHEREAS Mr. Zulfigar ul Mulk, Ex-District Education Officer (Male), Upper Chitral now District
Education Officer (Male) Mardan was proceeded against under the Khyber Pakhtunkhwa Govt.

- Servants (Efficiency & Discipline) Rules, 2011 fbr the charges mentioned in the charge sheet and

~ P

statement of allegations.

2. AND WHEREAS Muhammad Ali (PCS EG BS-20), Secretary, Housing Department and
Mr. Saif ur Rehman, Principal (BS-20), GHSS No. 1, Nowshera Cantt were nominated as Inquiry

A Committee to conduct Formal Inquiry under fhe ibid Rules, against Mr. Zulfigar ul Mulk, Ex-District

Education Officer (Male), Upper Chitral now [gstrict Education Officer (Male) Mardan, for the charges
‘leveled against him. - '

3. AND WHEREAS the Inquiry Committee after having examined the charges, evidence

on record and explanation of the accused, has Somitted the report.

4. AND WHEREAS the Competent Authority (Chief Minister) after having considered the
charges and evidence on record, inquiry report, explanation of the accused in response to the show
cause notice and personal hearing granted to him by Secretary, Home & Triba! Affairs Department on
behalf .of the Competent Authority on 21.05.2022, is of the view that charges against the accused

- have been proved.

5. AND WHEREAS, in exercise of the powers conferred under Section-14 (5) of the ibid
Rules, the Competent Authority (Chief Minister), imposed major penalty of “Compulsory
Retirement” upoh Mr. Zulfigar ul Mulk, Ex-District Education Officer (Male), Upper Chitral now

 District Education Officer (Male) Mardan on 01/12/2022.

6. ~ AND WHEREAS, Mr. Zulfigar ul Mulk, preferred a Departmental appeal to the Chief
Minister Khyber-Rakhtuakhwa (Appellate Authority) ) against.the notification.dated 01:12-2022.

Y e A oo A Wt
7. “NOW THEREFORE, in exercise of powers conferred under Rule 17 (i) and (2) (c) of

Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules, 2011, the Chief Minister
Khyber Pakhtunkhwa being reviewing authority is pleased to modify the order dated 01-12-2022 and
reduce the Major penalty of “Compulsory Retirement” into minor penalty of “withholding of
two annual increments for two years” imposed upon Mr. Zulfigar ul Mulk, Ex-District Education
fficer (Male), Upper Chitral now District E(_:IUcation Officer (Male) Mardan with immediate effect.

\

SECRETARY TO.GOVT. OF KHYBER PAKHTUNKHWA
' i E&SE DEPARTMENT
Endst: of even No. & Date:
Copy forwarded to the:
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa, Peshawar.
Accountant General, Khyber Pakhtunkhwa Peshawar.
Deputy Commissioner, Mardar=—""""
Director, E&SE Khyber Pakhtunkhwa, Peshawar.
District Education Officer (Male) Upper Chitral & Mardan.
District Account Officer, Mardan. .
PS to Chief Secretary Khyber Pakhtunkhwa, Peshawar.
PS to Secretary E&SE Department, Khyber Pakhtunkhwa, Peshawar.

l("

CENPUAWNE

. 10.Section Officer (Management Cadre), E&SE Department.
11.Incharge EMIS E&SE Department.

12.Mr. Zulfigar ul Mulk, Ex-District Education Officer (Male), Upper Chitral now District

~ Education Officer (Male) Mardan. )
Bik

13.Office order file.
(Bifal Khan)

Section Officer (Inquiries)

GOVERNMENT OF KHYBER PAKHTUNKHWA w * ‘

DT

. Section Officer (School/Maie), E&SE Department. SUPREME (o K
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GOVERNMENT OF KHYBER PAKHTUNKHWA

ELEMENTARY & SECONDARY EDUCATION

DEPARTMENT
Dated 10™ February 2023

.———"-"-"—"
NO.SO(MC)EBSED/4-16/2022/Postina/Transfer/MC/: Consequent upon the approval of

the Competent Authority and subsequent NOC from the Election Commission of
Pakistan, the following posting/ transfer are hereby ordered with immediate effect, in
the best public interest: - '

1.1 Mr. Zahid Muhammad | DEO (Male) | DEO (Male) | AV.P
. i(MC BS-19) Bannu Mardan
. 2. Mr. Jaffar Mansoor | Awaiting Posting ; Additional [V.S.No.3
. | Abbasi Director, i
(MC BS 19) Directorate ;
(DCTE) !
. Abbottabad. |
| 3." Syed Amjad Ali Additional Principal (BS-19) | A.V.P _
b (TC BS-19) Director DCTE | GHSS Salabat % f
e} Abbottabad. { Mansehra 3
| 4.1 Mr. Aurangzeb DEO (Male) | DEO (Male) : Vice SNo.5 |
E : (MC BS-18) Karak Lower Kohistan
i . ! R
5. Mr. Zahoor Khan DEOQ (Male) DEO (Male) Karak | Vice SNod4
| (MC BS 19) Lower Kohistan §
6. Mr. Liaqat Ali Deputy DEO Dlr DEQ Mohmand in’ By relieving
; | (MC BS-18) Lower OPS ' Abdul Manan
! E Deputy Director.
\ ! Directorate of
| ; E&SE of the
) § - Additional
_Charge

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
E&SE DEPARTMENT

Endst: of even No.8 date:
Copy forwarded for information to the: -

1 Accountant General, Khyber Pakhtunkhwa, Peshawar.
2. Director. E&SE Khyber Pakhtunkhwa. Peshawar.
Director EMIS. E&SE Department with the request to upload the same on the official
website of the department
Section Officer (Schoois Male) E&SE Department % K
Distnct Education Officer (Male) Concerned

District Accounts Officer Concerned. SUPRE;
PS to Minister E&SE Khyber Pakhtunkhwa

PS to Secretary. E&SE Department. Khyber Pakhtunkhwa

Master file.

o

Do dn b

(NASEER ABBAS KHALIL)
SECTION OFFICER {Managemen! | adre
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Posting and Transfer "

Statutory Proviéion.
Section 10 of the NWFP Civil Servants Act,1973.

Posting and Transfer. Every civil servant shall be liable to serve anywhere within or
outside the Province, in any post under.the Federal Government, or any .Provincial

Government or Local authority, or a Corporation or body set up or establlshed by any such
Government:-

Provided that nothing contained in this section shall apply to a civil servant recruited
specifically to serve in a particular area or region;

Provided further that, where a civil servant is required to serve in a post outside a
service or cadre, his terms and conditions of service as to his pay shall not be less favourable
than those to which he would have been entitled if he had not been so required to serve.

Posting/transfer policy of the Provincial Government.

i) All the posting/transfers shall be strictly in public interest and shall not be
abused/misused to victimize the Government servants

i) - All Government servants are prohibited to exert political, Administrative or
any other pressures upon the posting/transfer authorities for seeking
posing/transfers of their choice and against the public interest.

i) . All' contract Government employees appointed against specific posts, can not
: be posted against any other post.

iv)  Existing tenure of posting/transfer of three (03) years for settled areas and two
(02) years for unattractive/hard areas shall be reduced to two (02) years for
settled areas, 01'% years for unattractive areas and one year for hard areas.

V) 7?)[ ]

79 Para-1(v) regarding months of March and July for posting/transfer and authorities for relaxation of ban deleted vide letter No: -
SOR-VI (E&AD) 1-4/2008/Vol-VI, dated 3-6-2008. Consequently authorities competent under the NWFP Government Rules of
Business, 1985, District Government Rules of Business 2001, Posting/Transfer Policy and other rules for the time being in
{oree, alloned to make Posting/ T'ransfer subject to observance of the policy and rules.

J-\L)\:'U( ‘}-‘ rE

SUPREME oy



vi)

vi(a)

vii)

viii)

1X)

X1)

81

®*While making posting/transfers of officers/officials up to BS-17 from settled
areas to-FATA and vice versa approval of the Chief Secretary, NWFP needs to
be obtained. Save Tehsildars/Naib Tehsildars within a division in respect of

whom the concerned Commissioner will exercise the same power. Whereas, in -

case of posting/transfer of officers in BS-18 and above, from settled areas to
FATA and vice versa, ‘specific approval of the Governor, NWFP shall be
obtained.

Provided that thé power to transfer Political Tehsildars and Political Naib
Tehsildars within FATA between different divisions shall rest in Additional
Chief Secretary FATA.

All Officers/officials selected against Zone-I/FATA quota in the Provincial
Services should compulsorily serve in FATA for at least cighteen months in
each grade. This should start from senior most scales/grades downwards in
each scale/grade of each cadre.

Officers may be posted on executive/administrative posts in the Districts of
their domicile except District Coordination Officers (D.C.Os) and
DPOs/Superintendent of Police (SP). Similarly Deputy Superintendent of
Police (DSP) shall not be posted at a place where the Police Stdtlon (Thaana)
of his area/res1dence is situated.

No posting/transfers of the officers/officials on detailment basis shall be made.
Regarding the posting of husband/wife, both in Provincial services, efforts
where possible would be made to post such persons at one station subject to

the public interest.

All the posting/transferring authorities may facilitate the posting/ transfer of
the unmarried female government Servants at the station of the residence of

. their parents.

Officers/officials except DCOs and DPOs/SPs who are due to retire within one '

year may be posted on their option on posts in the Districts 01 their domicile
and be allowed to serve there till the retirement

NO

Para-VI added vide circular letter No. SOR-VI/E&AD/1-4/2010/Vol-VII! dated 20™ March, 2010,

/ SUPRLNHL COU e
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*'DCOs and DPOs who are due to retire in the near future may also be posted
in the District of their domicile subject to the condition that such posting
would be against non-administrative posts of equivalent scales;

xii)  In terms of Rule 17(1) and (2) read with Schedule-1l1l of the NWFP
~ Government Rules of Business 1985, transfer of otficers shown in column 1 of
_ the following table shall be made by the authorities shown against each officer

in column2 thereof: '

Outside the Secretariat

i Officers of the all Pakistan Unified Group i.e. Chief Secretary in  consultation  with
DMG, PSP including Provincial Police Officers | Establishment Department and Department
in BPS-18 and above. concerned with the approval of the Chief

) : Minister.

2. Other officers in BPS-17and above to be posted
against scheduled posts, or posts normally held -do-
by the APUG, PCS(EG) and PCS(SG).

3. Heads of Attached Departments and other -do-

Officers in B-19 & above in all the
Departments. ]
In: the Secretariat
Secretaries : Chief Secretary with the approval of the
‘ : " | Chief Minister.

2 Other Officers of and above the rank
of Section Officers:

a) Within the Same Department Secretary of the Department concerned.
b) Within the Secretariat from one Chief secretary/Secretary Establishment.
Department to another. o
3. Officials up to the rank of Superintendent: Secretary of the Departinent  concerned.
) Within the same Department Secretary of the Department in consultation
with  Head of Attached Department
b) To and from an Attached Department -. | concemned. :
¢) Within the Secretariat from one Secretary- (Establishment)
Department to another . .

xiii)  While considering posting/transfer proposals all the concerncd authorities
. shall keep in'mind the following:

a) To ensure the posting of proper persons on proper posts, the
Performance Evaluation Report/annual confidential reports, past and
present record of service, performance on post held presently and in
the past and general reputation with focus on' the mlegrltv of the
concerncd officers/ officials be considered.

b) Tenure .on present post shall also be taken into consideration and the

' Added vide Urdu circular letter No: SOR-V[ (E&AD)/l—4/2005,-dated 9-9-2005.

posting/transfers shall be in the best public interest. o

ADVOPr(
QUPRP'\H T l<

#
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‘Government servants including District Govt. employees feeling aggrieved

due to the orders of posting/transfer authorities may seek remedy from the

next higher authority / the appointing authority as the case may be through .

an appeal to be submitted within seven days of the receipt of such orders.
Such appeal shall be disposed of within fifteen days. The option of appeal
against posting/ transfer orders could be exercised only in the following
cases.

1} Pre-mature posting/transfer or posting transfer in violation of the
provisions of this policy.

ii)  Serious and grave personal (humanitarian) grounds.

2. * To streamline the postings/transfers in the District Government and to remove

any irritant/confusions in this regard the provision of Rule 25 of the North West Frontier
Province District Government Rules of Business 2001 read with schedule — IV thereof is

referred. As per schedule-1V the posting/transferring authorities for the officers/officials
shown against each are as under:-

8. No. | Officers ' Authority
L Posting of District Coordination Officer | Provincial Government.
and Exccutive District Officer in a
District.
2. Posting of District Police Officer. Provincial Govémment
3. Other Officers in BPS-17 and above | Provincial Government
posted in the District.
4. Official in BPS-16 and below Executive District Ofticer in
. consultation with District .
Coordination Officer.
3. As per Rule 25(2) of the Rules mentioned above the District Coordination Department

shall consult the

. Trdnsfu

Government if it is proposed to:

(Authority: Letter No: SOR-VI/E&AD/1-4/2003 dated 24-6-2003).

M\IOC ATE

a) Transfer the holder of a tenure post before the completion of his tenure
: or extend the period of his tenure.
b) Require an officer to hold charge of more than one post for a pcrlod
exceedmg two months.
4. I am further directed to request that the above noted policy may be strictly observed/
implemented.
5. All concerned are requested to ensure that tenures of the concerned olficers/ofticials
“are invariably mentioned in summaries submitted to the Competent Authorities for Posting/

(/.
ol
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(1) Zulflqar Ul Mulk S/o Ihsan Uddm (2) Muhammr-d_'

Shaqeel S/o Zulfiqar- ul- Mulk R/o, Muhallah Ahgalh P/o 3

Akura I\hatak Tehsﬂ ]ehangela District Nowshera o
(3) Kamza Alsha D/o Mukhtar Ahmad (4) Mukhtar Ahmaa g
Slo Muhammad Amoz KhanR/o Verkop Corkhow Upper
Chitral.

e, Petitioners

Y STED - A - Versus
rxannner ’ :

Feshawar ri;gn Coyft Sench
Mingera Dayr-ut-0sa . Swat

1. Government of Khyber Pakh‘tunkhwa: through Chijef
Secretary Peshawar. | |

2. (_ommlssmner Malakand DlVl sion at Guikada Saldu_

Sharif.

3. Deputy C Lomrmssxoner Upper Chitral.

LN

. Senior Member Board of Revenue at Peshawar

e e, Respondents -

WRIT __PETITION UNDER ARTI( LE 199 OF THE

CONST—ITU—'PIG)N*@F‘ISLAM'T‘ REPUBLIC OF PAKISTAN

1973 -
| C%f(?’/ \(y /.
) ADVUF«TL
SUPREME COUR
Respectfully Sheweth:- FILED TODAY

Brief Facts as under- 28 UC) 2071
. P .
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'Add’ction'al egtsuar i :

TS -

TP That the petmoner N6. 01 is the real son of petltloner No.

02 they are bonafide citizens of Paklstaq and permanent
' residents of Muhallah A]igérh P/o Akuré Khatak, Tehsil
Jehangera, District Nowshera and petitioner No. 03 is the
real daughter of petitibner No. 04 and af;'e the permanent
residents of Verkop Corkhow Upper Chitral.. (Copies of
CNICs & SSC of the petitioners are annexed “A”).

2. That the Nikah and Rukhsati of the petitiio“ners Nos M 7~
03 was to be solemnized ' according to Sharia
Muharnmadi (S.A.W) at Chitral with free consent of the
part.ies and their parents and both the families started

their preparation for merriage ceremony which was

grheduled  for 15102071, ard the :prevailing pres

marriage rituals were celebrated by the respective

mgéwﬁq;

Exdmin families.
Peshawar High Clurt Bench
Mingora Dar-ujMlaza, Swat.

~ 3. That petitioners Nos. 02 & 03 are sui juris adult Muslim

 citizens of the country, and there.1s no legal bar on the

marriage of the petitioners Nos. 0Z & 03. -

\4 That due to reasons better known to respondent No. 03

ALED T DA“( formahtles in shape of NOC from the offlce of the

’Z 60C 202!

case of marnage of a C.hltral based female w1th someone

om1c1led outsxde the Dlstnct of Chltral

-

5 That as stated above petlhoner No. 01 as a pre cautlonary .‘

measy and to av01d any mconvemcme mn the marnage

ce'femony of Pehhonev Nos 01&1 03 apphej w

u:apunuent 1\10 03 has been maae as a pre-requmte in-

AUVU‘ ’r
SUI’I([&MI', COULRY



e i

;_fw p yor.

'Addmo al Regis“d' " S ‘ o
> ~b. That Shana bemg the supreme law of the fand dld not'_ )

ey

SR amstﬂ"ﬂ’ MR

resppndent No. 03,

/ (Copies _application, other documents and NOC are

attached as annexure “B”)

-6. That later on, respondent No. 03 starfed pressurizing
petitioner No. 04 to cancel the marriage ceremony of the
petitioners Nos. 02 & 03 and also cancelled the already
issuedeOC vide letter No. 590-92/DCUC/AGIII/I7 dated

14-10-2021. (Copy of letter is attached as annexure “Cc"y -

7. That the respondent No. 03 had not only cancelled NOC |

for marriage of the petitioners Nos. 02 & 03 but has also
restrained their marriage by coercive actjons, resultantly
the marriage of the pefitioners was forcib!l_y restrained on
the fixed date which caused huge financial and mentai
loés to the petitioners, and all fhe custbmary marriage

arrangements were sabotaged

The petitioners having no other adequate and eff1caczous~

remedy approach this august court on the followmg grounds,

inter alia.

- a. That the action and mactxon of the respondents is llleg31
tancuul and arbxtrary, the same is the authorltanan abuse

3 GOt G loeadmtmstmtwe author;ty

prescrlbe NOCs for mamage from any functlonarv of the

SUPREME COURT

_— _'_/ . -
Staf@ nm‘ 8 fheggmreiwreeﬁ undev any [aw T ,//2,7 ////. »'xiff 2

ADVOC!

“TE



o T hat marfiage of the petitioners Nos. 02 & 03 has beé:n

) and has to be governed only by the prmc1ples of the
" personal Iaw of the petmoners Nos 02 & OQ * C}“é;ifja: E

Muhammadi (S A W)

9.

t respondents have no vahd authorlty to issue md
canc '- .1y NOC or in any manner mterrupt and rest ram

+he mar*lacm ceremony of ‘he peu..on Ios: O & 3 a

e. That law of Child’ Marriage Restrain Act 1929 did not
apply to the marriage of the petltloners as both of the _
contractmg are puber, adult persons and wel] competent

to enter into matrlmomal relatlonshxp

f. That elaborated procedure has been given by the ibid At
to deal with under age marriages and did not confer any

AFTESTED jurisdiction upon the respondents for their impugned

Examiner Cth"lS

Peshawar High Court Banch
Mingora Dar-ul-Quia, Sueas

, g _
8. That the impugned cancellation 7 letter No. 59(-
92/DCUC/AGIII/17 dated 14-10-2021 issued by respcndent

is ,
No. 03 based on mala fide and personal ill will of

re3pondent No. 03 with petltxoner No. 01, who Is serving

2 6 QCT 2021 as Educatlon Dlstrxct Officer (EDO) Upper Chitral. M opirer Rugis
T OVOC A1y
| SUPIIENE Tm R

z.'idltl("ﬂ | Registrar
I That the respondents by way of their impugned action

had VIOIated the fundamental ri~hts of the petitionerg

especially the right of equality before and equal



l.t)rotectlon of law they have also curtaﬂ,ed basm freedom ‘

N

of the petltloners

i That any other grounds not spec1f1cally raised w1ll be B

g ed mth prlor perrmsalon of tl‘uo augubl court.

It is therﬁfore very humbly prayed that by acceptance of me :
| 1nstant writ petltlon '
i. lhe impugned letter No 590 92/DCUC/AGIII/17 dated
14-10-2021 may kindly be declared as null and void and

without any legal effect.

ii. That the respondents may kindly be restramed from any

~1nterference in the mamage ceremony of the petitioners

Nos 02 & 03.

iii. That the respondent No. 03 be directed to adequateiy

TED compensate the petitioners for the loss and damages
Exdmi -r
Feshawar l-'lgh ourt Bench

Mingora DarAl-Gaza, S ﬁustamed to the petitioners by the respondent No 03.

~ Avy other relief not specifically prayed but this august court

deem “roper may also be grantrd.

uvog
SUPREM COUR}

Interim Relief:

By way of interim reljef the lmpugned cancellation letter

No. 590-92/DCUC/AGIII/17 my kindly be suspended and

th“lx"'espondeht may kirtdly be-refrained—from- mterfenng
)'/[l e marriage ceremony of the petitioners Nos, 02 & 03.
F!Lfgg TODAY - Petitioners
rough
2 56T 2021
SULIMAJ\T‘KHAN SAYED TAHIR SHAH

Additinn~TWonictrar

\rE



AH-CERTIFICATE o o
| Certlfled that no such llke ert Petmon had been earher flled

B by the Petltloners before thls Honorable court as per msfrnctlon

-of our chent
B / ¢

g X ‘L—(..,- /(‘ .
SULIMAV KHAN ¢ :.Mé}»‘ T.m,‘_u Ao

Advocate Hig‘h Court

' LIST OF BOOKS: .
1. Constitution of Islamic Republic of Pakistan, 1973.

2. Law/Books as per need.

/ L=FE

«-‘\W\'qut.‘ SULIMANKHAN ¢ SAyed 7aHR sa.
. Examiner . ;
M‘ff,’;iﬁ;'DZ“i’j, Cc.f.ll:’.i,‘?ﬁ::: Advocate High court

i

ADVUb‘fE

LED TODAY- - . SUPREME COURY

26 OCT 2021

Ad\WRegistrar
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E.THE PESHAWAR HIGH COURT BENCH AT MINGORA
(DARUL-0AZA) SWAT

WP N °°,9 f2021 o
) Zulflqar Ul- Mulk S/o Ihsan- Uddm R/o Muhallah Aligarh

: 'P/o Akura Khatak Tehsﬂ Jehangera DlStI‘lCt Nowshera ~

L and others. B Petltloners
VERSUS

~Government of Khyber Pakhtunkhwa through Chief

Secretary Peshawar and others .........,...Respondents,

ATT?TED

Ex¥miney” : .g/.
Peshawar High Cofirr- Bench / /0’ UAA
Mingors Dar-ob s Siatl, . ADVOCATE

SUPREME COURT

v’
AFFIDAVIT

I, Zulfiqar-Ul-Mulk S/o Thsan-Uddin R/o Muhallah Aligarh P/o
Akura Khatak, Tehsil Jehangera, District Nowshera do hereby

affirm and declare that all the contents of this ert Petition are

tre and correct to the best of my knowledge!

been !~nt Correaled before this Hono: *‘blé

DEPONENT

Certifiod that the above ;:: :--r;;:: ; ._S:i—e.;m

at betora me on & -----

200l by “m CNIC

OWJM

, —Z
D %? Zulfigar-Ul-Mulk S/o Th3

¥ s ldnnfmad hy.




fe= N

WP No. G

Zulfigar- U’1~Muik S/o Thsan-Uddin R/o Muhallah Ahgarh P/o"
Akura Khatak Tehsxl ]ehangera, sttrlct Nowshera and others.

I’elmoners
. :AVEI{‘S-.U S /'

Government of Kﬁyber Pakhtunkhwa :} Nua t Chief S

Peshawar and others. ...._......,.....Respondent ‘
ADDRESSES OF THE PARTIES, ./

mﬁreo ' %/z/ o7/

ADVOCATE
CSUPREME COURY

PETITIONER:

X miner .
eshiawar. b ghf‘l t Bench
rﬂgonaDrif.. 2, Slal

1 Zulfiqar-Ul- Mulk S/o Thsan-Uddin (2) Muhammad Sharjeel Sjo

| Zulfiqar-Ul- Mulk R/o Muhallah Aligarh P/o Akura Khatak, Tehsil
Jehangera, Dlstrxct_Nowshera. ,

(3) Kaniza Aisha D/o Mukhtar Ahmad (4) Mukhtar Ahmad S/o

Muhammad Amoz KhanR/o Verkop Corkhow Upper Chitra’
RESPONDENTS;

1 Covernment of Khyber Pakhtunkhwa through Chief Secretary
Pesha.war.
2. Commissioner Malal{énd Division at ~Gulkada Shidu Sharif,
| 3. Deputy Commissioner Upper Chitral.

Séﬁio_r Member Board of Revenue at Peshawar. :

. Petitioners
‘ Through
DAY
FILED TO ,/’7fi/
26 0CT 2021 ULIMANKHAN & SAYED TAHIR SHAK

Advocates, High Court
Additioxal Registrar -
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ADVO" ATE
SUPREME COUR'Y

- JUDGMENT 'SHEiET -

PESHAWAR HIGH COURT MINGORA -
o BENCH (DAR—UL-QAZA), SWAT
: (J udzczal Department)

W P, No 992-M/2021
Wlth Interlm Rehef

J UDGMEN T

Date ofhearmg 09. 11 2021

Petztzoners. (Zulf‘ qar-ul-Mulk & 3 otlzers) bv

Mr Sultman Khan Advocate
' Resnondents -(Govt of KPK & others) bv Mr.

Raza-ud-Din Khan, Adai: A.G,

‘WIOAR AHMAD, J.- This order is dlremed te

dlspose of the petmon ﬁled by petltloners under

© Atticle 199 of the Constitution of Islamic Republic of

Pakistan 1973

2. Petitioners have contended in their writ
petition that the Nikah between Petitioners No. 2 & 3

was to be solemnized according to Sharia at District

Chitral with free consent of the parties as well as their

parents. The marridge ceremony was scheduled to be
held on 15.10.2021 and in this respect No Objection
Certificate (“NOC") had already been granted by the
office. of Deputy Commissioner Upper Cﬁitral on
11._10.-202'1. The parties wers busy in preparation or
their marriage ceremony, in the meanwhile, respondent-
No. 3 had révoked the already granted NOC vide the
impugned letter No. 10590-92/ DCUC/AG-11I/17 dated

14.10.2021. Feeling aggrieved therefrom, petitioners
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prayer;

“It lS therefore very humbly prayed that by'

: acceptance of. tlze mstant wrtt petmon,

() The impugned letter No. 590-92/DCUC/AG-;" '

17 dated 14.10.2021 may _ kindly - be
- declared as null and votd and w:tlzout an y

Iegal effect

"(iz)- Thar the respondems -may - kmdlv be_-:
.restramed Srom any mterference in the

o -marriage ceremony of the petitioners Nos.. 02 -
-& 03. = : '

(iii) That th’é respondent No. 03 be directed to
adequately compensate the petitioners for the
loss and damages sustained to the petitioners
b Y z‘he respo"dert Nu. 03.

Any other relief not specgf' cally prayed but
this august Court deems proper may also be
granted.”

3. - We have heard arguments of learned -

counsel for petitioners, learned Addl: A.G for official

~ respondents and perused the record..

4. Perusgl of record reveals that the lady i.e.
petitioner No. 3 namely Kaniza Aisha has been v7illing
to marry pétitioner No. 2 namely Muhammad Sharjeel.
Parents of b;)th the parties had also been willing in
respect of said marriage. Petitioner No. 3 is present
befqre the -_Cohrt, who was also asked and she
expressed .that She had .always-been willing to marry
-Muhammad Sharjeel (petitioner No; 2)-out of her —.. ..
will and volition. The Deputy Commissioner Upper
Chitral had once granted NOC for the. marriage

ceremony and then revoked it for the stated reason that

Nuwab {D.B.) Kon'ble Mr. Justice Ishtina Ibrahim
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“the girl was 'm‘inor ih_agﬂc.—‘ Sub-section (a) of section 2
‘of the Child Mamagc Restralnt Act, 1929 prowdes
ages of “chlld’ as xtcen yecua fuz ummage of a gm

L and age of elghteen years for a boy Sald clause bemg -'

relevant is reproduced hereunder for ready rcference

'(a) “chtld” means: ¢ person who,. zf a male, is amz’er

-eighteen years of age, and zf a female, lS under sixteen
vears of age. »

" The petltloner ~ date of blrth was

‘ 05 07.2004 and on the date of their prOposed mamage

she had been more than sixteen years of age. She has
wrongly been considered a minor girl: The girl who is

sought to be married is a sui ﬁiris lady being of more

- than sixteen years of age.. She cannot be restrained by

the Deputy Commissioncr from her marriage, moreso
when her parents are ,alsd willing for such a marriagei
Respondents were nut on notice through the learned
Additional Advocate General of this Court on
03.1172021_. The 1carncd Addl: A.G. stated that the
concerned respondents have beeﬁ of the opinion that
the‘.lady had been a minor. Such an opinion is not
supported from r,ecdrd as the Tady is more than sixteeri
(16) years of age. We, l.in the circumstances of the cdse,
find the impugned actions of Deputy Com'missionc':z
concerned to have been carried out without fawful
authority and in an unlawfil manner, as no law in the

field prevents the parties from getting married together.
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‘ 5, S far 'as. pfayerl of tle‘e:betitioners for

- \H‘_’;‘ - | graqt of qqmpensation_ and damg:ges fqr -scuttling
- ‘ - : {héﬁiagé cerernonyofthepartlesxsconcerned,such Aa_‘.
o ibr"ayer"oannqtl be granted in éléxlstitutioﬁal jufi_s'dicti:bh g

a0 . - of this Courti.lavét;ause. it ‘{#(‘ﬁhl“d'req‘uir‘e ‘rA'ec;)rding‘-df

.'_e_vi'dence. Petitioners - if' 50 'édyiiSed: may approach
competent Court of civil jurisdiction for the purpose. If
. and when such a suit is instituted same shall be decided

on its own merits ar1 accor."ng to-law.
.

6. - Inlight of what has been discussed above,
 the instant constitutional petition is p‘értially allowed to
the effect as stated in our short of even détc, ‘which is

reproduced hcreundgr for ready reference;

“For reasons to be recorded later, the instant swrit
petition is allowed to the. effect that impugned letter
No. 10590-92/DCUC/AG-III/17 dated 14.10.2021 is
declared to be made without lawful authority and
hence of no legal effect. Respondents are further
" restrained from inierference or creating any sort of

‘ - hindrance in the marriage ceremony of pelitioners
ﬁ%%dﬂ/ F._;a///g; No. 2 & 3. So far G grant of damages or
ADVOCHTE compensation is concerned, the petitioners woiuld be
SUPREME COURT at liberty fo institute a civil suit in appropriate Court
of law for the purpose, which shall be decided

according to law,”’

ANNOUNCED
Dt 09.11.2021
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