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Appeal No. 1395 /2023

Date of order
proceedings

22/06/2023.
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The appeal of Mr. Jamal Khan resubmiticd today b
Mr. Kabir Ullah Khattak Advocate. Tt is fixed for preliminary

hearing before Single Bench at Peshawar on

By the order of Chairman

-

-
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REGISTRAR




_— .
The appeal of Mr. Jamal Khan Ex-PST,GPS Qm Killi i€ rmu.l Districh Mobunand rognongd

. today ie on 05.06.2023 s incomplete on the ffc)[lt_)vwins-* score which is refurnead Lo he qounse’

17“\

for the appeliant for completion and resubmission w |thm 15 days.

i- Annexures of the appeal are unattested.

2- Annexures- -A, B, E, F and K of the appom are illogible w hich mey e Sepiacon B
legible/better one.

3- The authority to whom the departmental appeal was made/preforad has no’ hoon
arrayed a pecessary party. ‘ '

4-In the heading of appeal there are oniy 3 respondents bui List of retpnadeiic bl
are given on page no.8 the number of respondents are four, the same be roctifor,

5- . In each and every document the name of the appellant be highlightad.

" “No. ‘Lb_ O/ B
)thjfﬁJféjg_/2023. s

KHYBER PAXHTUNIHIWA
o PESHAWAR
'Mr.Kabir Ullah Khattak Adv. 1
N High Court Peshawar.

A Mo




BEFORE THE KHYBER PAKHTUNKHWA SERVI

- PESHAWAR.

Appeal No. 313 of 2023

CE TRIBUNAL

R/o GPS Quri

Jamal Shah Ex-PST S/o Habib Khar
Killi Kamali District Mohmand.  } . ;
o © vedd.... Appellant
. VERSUS = -+ { b
1. Director Educanon New Mergé’Are A KPK Peshawar.
2. District Education Officer ‘at Ghalanai District
. Mohmand. - : :
3. District Account Officér DlstrlctM rlmeind' o
,  eesseen Reapondents !
: L INDEX .
| S.No | Description of documents Annexure Pages
1. Memo of Appeal P \—-b
2. Addresses of the partles } 1
3. Affidavit R
4 Application for condonation of | |
. delay . - - B R\
15. Copy of appointment order i A 1H-1%
6. Copy of order iB° Aw-\1l
1. Copy of Judgment 1C o \a=
8. | Copy of reinstatement order {D '25&: —3Y
19. [ Copy of order | tE - |[=2£-al
10. Copy of Judgment dated| } F -5
| 28/11/2018 IR AR
11. | Copy of the Judgment of the| {G .. 4{6«—
Writ Petition No. 2498/2012 ¢+ . e
dated 22/01/2019 11 8s1
'112. - [Copy of Judgment  dated THH (el
. 28.01.2022 S . %'0‘?
13. = | Copy of impugned order 11 1z =14
14. " | Copy of Departmental Appeal | IR s VA o
|15. | Copy of Judgments 1K 98-8
16. . | Copy of Judgment of Supreme L p
| Court’ p b Qﬁ“ﬁ’%
18. | Wakalat Nama ~ -
. Through -
.<l.~

~Advocates, I-Iigh Ci}urt,' Peshawar.

i



B]'JFORE THE KHYBER PAKHTUNKHWA SERVICE
' TRIBUNAL, PESHAWAR | :

Appeal No té ! § of 2023

Tamal Shah Ex-PST S/o Habib Khan R/o GPS Qari
: Kllh Kamall District Mohmand -

' Appellant

. VERSUS .

1. Director Elementary and Secondary Education KPK
Peshawar, -

2. Dlstrlct Educatlon Ofﬁcer at Ghalana1 Dlstrlct

~ Mohmand. -

3. Dlstrlct Account Ofﬁcer Dlstrlct Mohmand.

' Respondents "

APPEAL UNDER SECTION 4 OF THE KPK
bERVICE TRIBUNAL ACT, 1974, AGAINST
THE 3 IMPUGNED ORDER DATED 04.10.2022
WHEREBY THE SERVICE _OF _THE
'APPELLANT HAS BEEN WITHRAWN
AGAINST WHICH THE APPELLANT FILED
']DEPARTMENTAL APPEAL _ON 03.11.2022
“WHICH HAS NOT )T BEEN DECIDED WITIN
| THE STATUTORY PERIOD.

Praver;

| On‘ eeceptence of the instant service appeal
the 1mpugned order dated 04.10. 2022 may kindly
,be set aside and the appellant may kmdly be
remstate on hlS service OR pensmnary benefits .
may kmdly be granted in favor of the appellant
alongwnh_ all back benefits.



Résgebtfully Slieweth:"
FACTS

2) ,A

3)

4)

- T‘he\ appellant reSpectquy subrmts asfunder°' "

~ Annexure-A).

: appellant

: That the appellant was appomted as. PST (BPS 07) -

on 06/03/2003 as commumty ase school teacher |

after recommendatton of Selec on Cormmttee and

' ‘also fulfillment the required c;rtena for the said

post. (Copy of appointment ofder is attached as

That after appomtment the app . i ant: perforrnled his

duty with full devotron and hard work and no

.complamt whatsoever has bee,_' made agamst the

e

-That the appellant performed lns ofﬁcral duty till

31/ 12/2010 with respondent D partment and after

: that due to closer of commumty school the serv1ce ‘

of the ‘appellant has been dj spensed vide the
impugned notification dated 13/12/2010. (Copy of

b
B).

order is attached as Annexure-

That the ‘ap'pellant snbnﬁtted f;Wnt Pet1t10n No
2498/2012 for remstatement and regularrzatton of
his servrce whrch has been accepted on 15.06. 2016
(Copy of Judgment 18 attached s Annexure C)




)

6)

-~ 15/06/2016  whereby  the

. -_— 3 - l
That non-lmplementatron of degment passed in
Writ Petition No. 2498/20.12‘ihe appellant filed
COC No. 330-P/2016 on resppnse of which the

appellant has been reinstated or 19/04/2017 by the

opedvratunt sty

respondent Department on’ co unrty prOJect for

a penod of one year. (Copy of 1 elnstatement&order
is attached as Annexure-D)‘ }' I
i g

%
i

That the appellant has been ad]usted on permanent "

post and has been regularized on 30.04.2018 and

| performed his duty with reSpond_ent Department on

regular basis. (Copy of order is attached as

Annexure-E).

That the respondent Departme:rt ﬁled CPLA No
450-P/2016 against the sai Judgmenta dated‘
‘ :Judgment _dated

15.06.2016 are set aside on 23/11/2018 and the

matter is’ remanded to the learped High Court for

decision a fresh of the Wnt Prtmon filed by the

respondent. (Copy of Judgmen dated 28/ 11/2018

of the Supreme Court of Pakr >tan 18 attached. as

Annexure- F)




8)

9)

10)

11)

and respondent are issued wri

‘attached as Annexure-G).

!

That after remand the.case to learned High Court
Writ Petition No. 2498/2612 da‘ted 22.01.2019 the
verdict of the Judgment of Peshawar High Court
Peshawar Para No 21 of the Judgment accordingly,
this end all the connecting petitions are allowed
%directing them to

treat the Petitioners of this end of all the conn)acting
petitions as regular permanent employees fr'o‘m the
law came into force, as discuss@bove or from the
date of officiating service as; stafed and the relevant

: ¢
provision of law. (Copy of thej: Judgment (')f the
Writ Petition No. 2498/2012 dated .22/01/2({19 is

|
That the respondent Departfrent filed 'C‘PLA
' ated 22.0112019
which was rejected on 28.01.2022. (Co;;y of
Judgment dated 28.01.2022} is attached as
Annexure-H).

against the Judgment order

That on 04.10.2022 the impug 1ed order has been
whereby the appointment order of the appella?xt has
been withdrawn without full filing the codal
formalities. (Copy of impugned order is attalchfed as
Annexure:I). '
r-_

That the appellant filed a Degartmental Appeal
against the impugned order dated O4/10/202T2 on
03/11/2022 which is not been }ecided within the
statutory period. (Copy o;f Depaftrnental Appeal 1s

attached as Annexure-J).




12) That feehng aggneved the app llant prepares the

B)

C)

D)

F)

G)

g H)

. Tribunal inter aha on: the followung grounds
- groUNDS - -
A).

- formalities.

has been issued or served to the;'appellant.

.appellant -

instant Service Appeal be’fo e thls Hon"’ able a

.. ¥ .
That the impugned order dated Q4/10/2022 is-!come
under the definition of -void order because it has

1
+

been passed : “without * fulfilling the . codal
That no charge_sheet and 'statetneht_of allegation

That no show cause notlce hasibeen 1ssued to the

l
g

That no.Departmental or regular inquiry hasjbeen

conducted against the appeﬁant: ‘

That no opportumty of personal heanng and

| defense has been provrded to the appellant.

i |
i

That there is no illegality on par: of ,the appellant

That s1m11ar nature Servrce Appeal No. 1371/7017
has been accepted by thJS Hon able Tribunal on

| 26/03/2019 as well as in Serwce Appeal No.

4904/2021 Wthh has a]ready been accepted by this
Hon'" able tnbunal on 31/01 2022 (Copy of

.Judgments are attached as Annez» ure—K)

¥

: That accordmg to the J udgment of Supreme Court
reported on 2009 SCMR page 1gz

fa trlbunal or the

¥
:F i -
¥ . T}
; L

- F ' . ' i




3 '1»)

supreme Court decrde a pornt oi law relatmg to the
‘terms and condltron ofa crv1l seirvrce who lltlgated
and there "were other cwrl ‘seryant, who may not
have taken any legal proceedm% -In such a-case, the
: d1ctates of Justrce and rules of good governance '
| 'demand that the benefit of the sa1d decrsr!)n be
extended to the other civil serv nts also whol may, '

not be partres to that . htr'atlon 1nstead of

. compellmg them to approach ;f e trrbunal or any
other legal forum All cmzen ar{e equal before law
if entrtled to equal protecuon of law as per Artrcle
25 of - the constructron (Copy of Judgment of

Supreme Court 18 attached as Annexure-L)

- That any other wrll be raised - at'the time of

L

o arguments W1th the prlor perrms;mn of this Hon n -

: appellant

_ It 18 therefore most hum )y, prayed that On
acceptance of the 1nstant seirvrce! appea} the
1mpugned order dated 04 10 2 :22 may k1ndly be

’ndly be relnstate

- set aside and the. appellant mayi _
on hlS service OR penswnary b nefits may kmdly R
" 'be granted in favor of the appellant alongwrth all
* back beneflts N R I 1

Any other remedy Wthh thrs august trrbunal
deems fit that may also. onward granted in favor of

an '
Advocates, High Court
)

Peshawar. |




Appeal No

. Killi Kamah Dlstnct Mohmand

3 Dlsmct Account Ofﬁcer Dlstnct

I
Jamal Shah Ex-PST S/o Habib Khin R/o GPS| Qari
Killi Kamali District Mohmand.- ~ ¢ - ° |
' _Respondents P

o
2)

3
4)1

e

BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR

‘of 2023

Jamal Shah Ex-PST S/o Hablb Kh<Ln R/o GPS Qan

g

oooooooooo

Mohmand

...IReSpondents !

ADDRESSES OF THE PAR']ZIES

Appel]ant o

The Additional Chief- Secretary New Merge ,Area
Secretariat Peshawar. ~
Director Education New Merge Area eshawar :
District Education Officer District K.l%yber oy
Political Agent District Khyber. ©  ;

Loy Appellant (7

'- Thfo‘ugh B

Advocates, llgh Court,
Peshawar o ’

R

MGl ARes Lo

——— -

o et - .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL, PESHAWAR IR P
Appeal No. _of 2023 R

. Jamial Shah Ex-PST S/o. Habib Khgn R/o GPS' Qari -
Killi Kamali District Mohmand 1 | o :
| L ...Appellant

000000000

oo-f-*‘ —.-u-—\- — ..

. VERSUS -

: 1. Director Education New Merge Area KPK Peshawar.
2. District Education‘ Officer -at {Ghalanai District

. Mohmand. P S
3. Dlstnct Account Officer DlStI'lCt ohmand.

joeesoase Respondents

AFFIDAVIT

I, Jamal Shah Ex-PST S/o Habib Khan Rjo GPS Qari i-KiIli
“Kamali' Distric Mohmand do hereby Solemnlyf and oath that
the contents of the .inst'.aﬁt.appeal are tiue and - correct to the

A | !
best of my knowledge and belief and nothmg has - been .

f A

Deponent

concealed from this Hon' able Coutt, . |

| S
B '
*
R
$ '
3
i 1



P
BEFORE THE KHYBER PAKHTUNKHWA SERVICE
| TRIBUNAL, PESI{AWAR

AppealNo.: , ."'VOf".2023’ R

Jamal Shah Ex-PST S/o ‘Habib Kh R/o GPS !Qari’
Killi Kamah Dlstrrct Mohmand RS S }
v ~ ,3_....2.. A‘rpp'ell,ant

. VERSUS

1. Dll’CCtOl‘ Educatlon New Merge |
. 2. District Educatlon Offlcer at Ghalanal Dlstrlct'

~ Mohmand.. 4 S . -
3 DlStI'lCt Account Officer Dlstnct ohman.dr

o Respoﬁdents -

i APPLICATION FOR CONDINATION OF DELAY
IF IF ANY - . 2 :

R R-espectfully Shér«veth:”~ o
| 'Petitioner subrnits asﬁndévr:- R

1. That the above mentloned appeal 1s f mg before this Hon

able Court in whrch no date is flxed or ﬁxed for hearing

sofar. - L .. g*] P ] |

2) That the appellant was appointed a§ PST (BPS 07) on .
06/03/2003. as community base s hool teacher after
recommendatron of Selection’ Cc mmlttee and also

fulfillment the requlred crltena for th_e sald post;

B L
F cY

‘ 3 That after appomtment the appellant performed hls'

duty w1th full devotlon and hard work and no

e




- app_ellant. '

| eourt

- cta-

complamt whatsoever has been made against the .

4

L4 That on 04.10.2022 the lmpugan order has’ béeﬁ
whereby the appomtment order of the appellant has -

,been ‘withdrawn wnhout full ~ﬁ11ng the codal

formahtles

ﬂ.i
|

¥

3

That there is no number of preced nts’ of the Supreme .
: .Court of Pakrstan whrch prov1des LTt the cases shall be
ni '

. decrded on merlts rather than tech

allttes

sl

. That any other grounds will be r?lsed at the tlme of
: of ttns Hon able

arguments w1th the pnor perrm331
) i

Ttis therefore requested that the 1 tation ‘period Gf

: any) may kmdly be condone in the mterest of ]llSthC - |

. Through

‘ App@féfﬁ _
abir UllalrKl

oetda Iﬁhan :
Advocates, ngh Court Peﬁhawar

1;". A

4o

Ly e— -



:‘.
i
i
I
1
i
.
3
1

el

: JRPUIPE ca mamen s
Dk paeen et s

o~ = w

’

sidy e

. . ¢ N |
QJ . /(/;'4 ! . . /J . " - :t ﬁ,-- ' !
T A EERAP PN B ¢
— ) ) ’ ;‘.',F\ —\’-'""“\’_\sﬁ‘. :!
. / e A wu._L_/r'm(),vm//(_J 4 LIAART 2 G ENC L‘;.{_grllil.‘{'!hali. : 1:

I)/ R
1 Cansequent upon the

|u.omm~,|u|.|lmn ol the sclection wmnmu.t. andfatinatiug Wf
Politica; Agent Mohnrnd Ageney vide his office No 0SS 89 Dated. 2070262008 |, the (ullowing
candidates are here by appointed against, PTG Posts in the comm umly schools uy lu president,
speciai development packiige in Khwaivzai /. Baizati iaecessible arcas in BI’S.7 pi is Usual
aflowances s adinissible under the - rules on contract base for the projeet pcnud i the -
schools noted HTS m.at their names \vuh ll11l’m..dl.llu cllect,

. : 13
S Name o windidate with Fuather numé Schwol where uppoing:d. -
. : - - : E i
| Mohammad Shah S/0 Musa Yar Khan C.S Bad Manai Ghafobr =~
2 “Munir Khan 3/0 Ali Rehman . C.S Sham Shal Youszl! Khan -
3 Noor Ullal: Khan S/0 Mukaram Khan - Do E
K Dawood Skuh.S/C Sudrud Din C S Shale mir i\Qrc l\.h.m Abad
3 Qadair Khid, £/0 Shah Jehan Do o i
6 Syyar Khay /0 &mir Zada Khan C.S Badmanai Gulz;u-{- ,
7 Ajmal Khare $/G Pir Ghulam C.S Ghair Dhapd Akrapn
N Fuzal-1- Subaan S/G Abdul Latl C S Manzari (‘]wcn’u Fagir
9 Mohammad tsrir S/O Mir Zada ihan = | C.8 Badminai Ghafook
1) Abdul Samad $/0 Mohammad Rafig ' C S Lakhkar K|tl Gul \/V.lil
i Abdul Malik $/0 Feroz Khan ~C.S Lundi Sl lh Zurin |
12§ Bashir Al sad S70 Suid Akram C.S Lakhkar Kili Gul g_/“ll
13 Shad Ali" <ian $/0 Hasham Klfon - C.S Bad Manai Gul Za} !
14 Saaduilah &7 Haji Dawa Jan C.S Mama Zai Sckandir - !
15 Nazir Gul « * Mawab Khait I Do }.5 :
16 Zavta Kha - Kian Syed t C.S Manzari Chccna S| m"':::'i
17 Tajawal K, » & wzn! Mohamma C.S Jarobai Fazal A
18 Ahmad Kb - 72 Miaz Din ; C.8 Masti Kore Gylab
19 Hazrat She. - :" mmb Jamal I C.S Kung Mehrab Gul§
20 Al Akba - Hovru Mohameyu C.S Ucha Jewara Naikiliviot:d
21. Sajjad S/C0 ¢ nzad Gul- " C.S Kung MehrabGuig © "
22 Sultan Motiv mad S/0 Haji Mohammad Shah | C.8 Khan Baiy Kore |J‘I'A'h '
23 Haleem Kbz 370 Zzeifl Khan 7 Do .-+
24 Samar Ahm:: . $/Q .abmad Gul C.S Kuzu Kass G‘pulam' )
25 Daflar Khar:",/O Mohammad Akbar. C.S Khan Baig Kore Ta: l:n Mman
26 Khaista Zar $/0 thsenullah C.S Khan Baig |\Olc Fa?an Mannan i
N - '
| S )
- : 1 S
-¥. : !
o . 1
X i
[
i !
: E
. 3 |
Hubun Khan (1LEC)) - . - - * 3 I
Mubinumd Ageney at Ghallana o ' R . 3; Cant Nead l‘-‘l"

T SN

,?' 3
. r: .
5 3
e t
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" o US| Name of Candidate with !“il!hCl'gif'\":l’:{ll‘ . S::I“h)!')‘l“\‘:’I;L“l—'c-ﬂpl)ﬁili{Cd ' !
: 37 | iamil Shuh S70 Hakeem Khan ¢S Nazar Kore Aa!um :
‘ T 28 sshm Khan $/0 Hazrat Mohanmadl, C.S Ucha dowarn N 1k N Iolm . '
Y129 | ishammad Quraish $70 Mohamimgt Akbar | C.S Nazar |\0IC Aslim s
e 30 1 ohammad Khan $/O Ghulam Sakh C.$ Soor Dugi Yaqub Kiuan )
31 favzNfohammad S/O Shah Rasool 1 C.S Kaka Kore Hungr Jan » =,
321 5 Nabi $/0 Lal Said’ : . | C.S Soor Dagyi, Yaqub - B
. A3 A Shamim S/0 Alimad Gul 1 C.8 Kuzu Kass Ghu am Bushir
. 34 Thal Zu S/0 Khan Said . © LS Sum (Jlmlxi) i ')I‘lj l\lhtll : .
. 33 Fida Mohammad S/O Arsala Khan Do 5 T W
30 [ Sea Mohaminad 870 Shah Rasool -0 S Kaka Kore llun‘ rian |
37 Niq al Khan S/0 Khan Sharil’ I C.8 Kung Sabzali Cn ‘-},' '
A8 | Saddi Khan 80 Maweez Khan S Do :
R/ l-\hynlr_;.m S/o loor Janw A'/()' . | C.S Spinki Iany N.l'l.u‘ i 3
40 | Amir Khan S/0 Hamid Khan R Do o 1 1
4 Shah Nazir Sfo Arsala Khan © - (‘ S Spinki dl\Lt S| .mdax I g
42 | Sohan Murad S/o Gula D:\ul . Do’
ik Tahir Ali $/0 Gula Khan ¥ - 2> ) LS Bad M.m.u B.tl\l;a[ J.lm.tl %
44 | Mawad Gu S/0 Hayat Gul . ( S Toora Khwa Sherin | ;s
45 | Mohd-Raz S/O Zarghen-Shab--—- - -~ |- - Doy § 2 ?
40 | Siyar S/0 Dost Mohammad . .| C.S Guima H.uﬂ Alnms ~§" 4
47 | Azmat Gul S/O Rahat Gul - .~ . ‘ Do
48 .'.iq.n' Al 8/0 Mumtaz Khan C S Alam. Killi Ghu’am Sarwgr
. . 49 . | Khuzair Khan'S/O Noor Jamal * [ C.8 Atam Killi Mol;d: Gul.
'--.- 50 J‘ maf Shah S/o HabibKhan -~ ° . -~ | C.S Bad Manai Bakh?l jdmal
: - S1{ Khanadan $/0- Wazir Khan s C.S Atam Kili Ghulam Sarwar
’, L 52 | Azaz Ullah S/O Itbar Khan . -+ |C.SSham'Shah Bilagd
“ 53 | Isia Dad Khan S/o-Dula Dad o C.S Atam Kili Mohdl Gul~
5 d 54 1 Abkbar Khan S/0 Sher jun 2 S C.S Landi Shah Zalm Khan i &
a“\“{“ =455 | az Ali S/O Wazir Khan, (—’g‘wﬂuﬂ-—*’“‘-ﬁ C.S Badmanai Y-ad Mohd (_LM——’:’:J?
:J ) 56 | Hussain Shal' SO Sycd Mcstan Shah C.S Muaizari CheenadfFagir’ i
' ‘57 . { Janat Gul /0 Zulfan . C.S Ghair Dhand Akgam " |
58 | Maxullah S/0 Najecm Khan ) | C.S Baidmani Yad M,ohd i !
59 - | Suid Ahmad /0 Mohammad Afzal - -1 C.S Manzari Chccm “hmwaux R \
60 | Mohammad Khan $/0 Mohammad Wali C S Toor Khel Ahmagl Neor, 3 ) *
6l Iefan Ullah S70 Algash Khan ' . Do : 4 1 ‘
62 - | Pazeer Khan $/0 Mohammad Hanil | C.S Khanjar Killi M,‘\}lk Abxd :
63 | Ali Gohar S/O Ajmir Khan . C.S Yara Khel Haji Madar | i l
64 | Zahir S7O Bashir Khan - _C.S Khanjar Killj Ma ik =\b i ; /
65 | Saxm Jan S/O lzzat Gul - | €8 Jarobi Fazal  § ~ - 5
64 | Zal. 7 Ullak /0 Najeem Khan . (.S Sham Shah’ Bilar T
67 |'Gh, um Sai¢ $/Q Noor Sfad -~ ; C.S-Jarobi Abdullah ' _ '
0S | Bac “hah Massan S/O lbrahim Shah . Do "+ % 2 '
69 | Shr, ichan $/0 Shamroz Khan 'C.S Shamrud Khel Noor Z:u!:z i
70 qu \h Sio tkram Khan : o o Do ro & ‘ ©o
A Jq.m Sto Jannl Khan- N o) S Maim Khel* Mahj—islam B.l,chd 5
' # T i
o e— . l ‘
:&[\::::::atql:ll\‘:\lt’ll. :..:i.tlh;ll.mul ' A - . 1 ’_u : “Cant Neal !:fa;‘:
. : g !
; b
; '
: |
) -

aw
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(N4 Name of (.nmh(ialc with Fathers N.mu School whuc /\ppoinlcd' S
. 72| Saddar Shalr S/Q Mir Zaman }\h.m o C.S wvaim- I§I: el Malik Istun Bacha
. 73 Sartaj S/0 Mahboob Khan ’ C.S Yuru Khel Haji M 'll Ir
' 74 Mohammad Nascer S/0 Ghani Klian® o Muln Khel Toory I.un_.,[ /\yub
: Y75 Asal I\’.h:tn‘S/O .S:lid:m Khan ' :!l)o L .
hal vl ¢ Fiyaz Khan-8/0 Badam Khan (.‘,S.Sh;ukur Kt I\h:un;n Jun
77 Ajmal Khan $/0 Harifullah Do
78 Danwaish Khan S70 Gui Said 108 thn/.uio[khcl Jfarooy
79 Mustafa Khan $/0 Wasil Khan B (D E N
80 Arit Shah S/0-Rahil Shah , C. S Abdiy Khel Ii||15.n HeE f‘\mm .
8t Shith B Shah $/0°Huzrat Badk Shal 3 DO - :
82 Moh wnmitd Hazooi $/0 Hazrat Bad Shalv’ c.s San.l l\thIquub j '
$3 " |'Sulibat Shah'S/O Amir Khisro W Ro : !
| 84 thsan Ullah S/0 Gul Atam C.S- /\hdul Khe! Sucedd Ulluh
83 Kiranun Shah $/0 Musharaf Shiah CBo - i |
80 J Dawoed bh.lh S/0 Sulman Shah - CsS Mdllihl Mjltk . v !
87 Fazlai Dayan-S/0 Sadrud Din - | C.8 kankar l\.lfIt ML Farid Uf!ah ; i
. |88 Muzalar Khan $/0 Zaman Khan 1 €S Dag’ kit Sycd Quhar : £ ’
|89 1 Fazkai Sublan 8/G Mijrza Hakeem Sadrud” Din [.C.8 Mati Kor 4 .is.llnb Khan - 3§ ‘ '
90 Yousar' Khan 8/0 Syed Rahman | C.SZoorKilligg  ¢v@ ..
O - [ Abdul Malik $/0 Said Mohammad Shah C S Lakhka K:l i f‘uz Ali : :
. i
"TERMS/AONDITIPONS:- : . - .,“1 k|
1= The: ;uon*n 1nts of the Teachers arc 1made on temporary basnsmnd lifible o' lecrmination
withou! ..y notice/assigning’any reasons. *'
. 2= The should produce: their Health and wbc certificates from lhc Agcn,y Surircon Mohmand
CcAgeney: Shallanai, Ky ‘
3:- Cherze report should be submitted-lo llus office in duplicate wuh ma a)ccmc pcnod .
- 11t candidates/Teachers failed to report of:their arrival ‘to the ‘concefped schools wuhm §
fifleen d: .':.\l)) ~eir orders will be automatically con: ndcrcd as c1ncc|lcd ! .
5;- An.. ientc lll."llrc.lllon is musl to be verified. ta | ) ‘
. :.
(HAJl GUL AHMAN)” 3

_Endst No_ 4993 5089 " Dated.__06 /o_)}lzooz
Copy of the above is forwarded (o the:-

Agency Educguon Ofncc:
* Mohmand Agengy al Gh']f!.mm.

1 Dircctor of Eclucal:on FATANWFED Peshawar. : . !
2 I'olitical Agent Mohmand Agency at Ghallanai w/r his ochc menio No.asleited.
3 Agency Surgeon Molunand Agéricy at Ghallanai, St "‘

4, Assti:Political Agcnl(Uppcn Mohmand)al Ghallapai.. 75,

3,. Agcacy Accounts Officer,Mohimand Ag,cncy at Ghitthanai,

0, = 'Auctt/Pay Clerk in local o!ﬁc.c
797 Candidales concerned.

ki Klhan (1.1.0)
Mohnsand Agesey 2t Ghadlas

-

Ay ncfy Ldlxca%%’/)f;ﬁ? 5,

Mdhmand Abcnc Gh:llan.u.
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TERMINATION.

On the basis of letter recelved from Directdeate of Education (FATA) vige
No.8878-87 dated 13.12,2010, Services of the following ¢ chers/chowkudars of community -
schools are hereby terminated with effect from 33.12. 20¥ (

S.No | Personal No [ Name Pos| j_ Rgmarky
1 354187 | HASMAT ARA P.TC.TEA$HER )
2 354188 | PALWASHA BID! P.T.C.TEACHER
3 354992 | ZuHRA B 81  PTCTEACHER | )
4 355168 | SAMINA GUL P T.C TEACHER
5 355182 | swAZia 8EGUM £.1.C.TEACHER Y
[ 355198 | SEEMA GUL P.T.C. TEACHER 1y
7 355202 |-NIGAT PARVEEN PT.C.TEACHER
8 355220 { SANOOBAR KHAN P1.C TEACHER
9 355330 { LIagAT ALY P1.C.TEACHER
10 356588 | SHENAIR SHANAZ P T.C.YEACHER
11 356679 | SAIDA BEGUM P.T.C.TEACHER
12 359864 | SADAQAT BEGUM ? T.C.TEACHER
13 359868 | BUSHRA BEGUM P Y.C.TEACHZR
14 360122 | SHAMIM ARA P T.C TZAGHZR
15 360124 | sauHa TA P.T.C.TEACHZR
16 360248 | SHAHZIA BEGUM P.T.C.TEACHER
17 361958 | RASHIDA 818! P.Y.C.TEACHER |
18 362000 | SHAMIM BEGUM P.T.C.TEACHER !
19 362003 | sHAGUFTA BEGUM P.T.C.TEACHER
20 362017 | RAHILA ZIA P.T.C. TEACHER
21 367533 | BUSHRA BEGUM P.T.C.TEAGHER
22 373973 | NEGATE BANO PT.C.TEACHER
- 23 373996 |. WASKAT BIBI P.T.C TEAGHER
24 393168 | MUSLIMA BEGUM P.7.C. TEAGHER
25 384812 | SHAHIDA BIBI P.T.C TEASHER
26 401355 | AISHAH BIBI ¢ PA.CYEASHER
27 402521 | NAURINA P.T.C.YEASHER :
28 402641 | NASIRA P.Y.CTEASHER
29 402652 | zENAg PTCTYEACHER |
30 435756 | SHAHMA Bl PT.C.TEACHER 1
31 444190 | sama. P‘ICTEAOHEP .
32 354955 | SAIAD KHAN p‘rcwss AR Y
33 355164 | SAFIA BEGUM ncxmea '
34 355208 mctm BEGUM X :
35 ____ 380123 { HIKMAT ULLAH _
‘36 362020 | wmcuL B
37 ] 382021 | TAHIRAGUL
38T " 377350 | lewickisoon
38 L S0ITO3 1 ABIMKHAN .
401 354798 Y ANVARKHAN. -
41, 364812 I NOASKHAN .
421 35i822°
437
4-4‘ .
1,451 .
A,
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i ol 507 3643) feazumeman :Li_r:;zf_‘! R el
’J . !.‘ . 53 353024 [ LAQAT A 5 I 21QI0A0EY L
fo ) 354535 | GACLEM AN OO TS (ALK
. L] . 83 354937 | ATLAM KHAN PIGUMUER L o e ]
( 7 ek, 384209 ] 17i5A DAG KHAN_ RronheHy L e
"' v S5 | 354039 | apuaL wyn reg e L
. RARE 4 354040 | AsQHAN KHAN eygItacien [ p—
AL 31 354941 | parm Gu- RICIEACER L ooernef
ty - 69 F 354042 | iant Sium PICYEACIER I -
by " L9 354845 | Siart uban pICTEACIER 3
[T BT 354948 | RFAN Lt AH PYCTHACHIR
A A 54948 | ORAWAR AN prcTeAcher |
i T8 354050 { Aseunney 2ICIEACH S L
* €3 35495 | gHulme a0 PTCTEACHTH f
&4 354952 | MAZ ULLaed PJL‘_!___EAC_W‘ y
I &5 354953 | sHANKAZ4R PICTEACHER 3,
& 354956 | sAp yuA PYCIEACHER 13 '
] &7 §54953 | FAYAZ KN PTCTEACKER [ 1t
' 69 354852 | 0AWO00 Sridh P YCTEACHER !:
T 631 354956 | AsFRAd » PICJEACHER 1
f [2) 354969 | SiriAT BADSKAY PTCTEACHEY
If..',. . 7 354670 | BADSHAH HUSSIN £.1 CTEACHEF 1
N 72 354974 | SAMANDAR KHAN | prcIEachEr | .
f 75 354972 | AU HASSAN P.TLCTEACHEE 43
3 7 354875 | sHAD AL PTCIEACHEF [}
) [ 354975 | HUSSAN SHAH PICYEACHE: [
|’ ™ 7€ 354978 | MOHAMMD NEDAR pYCTEACHER 1
3t 7i 354978 | #iciiAB KN PTCTEACHER
I AN [ 354380 fmumaD AL ' prCcYEACHER [
I 354881 | SHAMD NASEEM PYCYEACHER 1-
R s 354905 {2 PY.CTEACHER | i
. |8t 354387 1 SAYAR KFAN PICTEALHER |
A B2} 354889 * MONAMMAD SHAZIQ PICYEACMEL [
i } “83 354990 |- NADWA BEGUM PTCTEACHER 4!
Ha e 841 355137 mAvEEDAGWL "I PTCIEACHER [ “
! 'f,! 85 355133 | ROSHAN £ PICTEACHER [
u 6 355137°) MUNTAHA L) PTCTEACHER 1!
N &7 355149 [ Rast . P.Y.CTEACHCR
Wep . el sssfisToncuramive__ [ererecnen [T
bf € 355478 | sazia aduan profeacieR 3
: 80 . 355178|wageoaedt . PYCTEACHER Iy
-1 _ :; 355180 | ramam et PYCTEACKER |t
y Ao 356181 | ausrraE:g __|prCTEAcHER }:
o o o 8 355185 § Romiowt PICTEACHR
S 8¢ 355187, RAZDAT 6EGUM PICTEACHR |[
T {,f : :; _355180", igar seem PYCTEACHR |
T o 385181 | uxnsa G P.TCTEAGHER |
H, .k, -
g A—_ 355193 4 spanm cL PICTEACHER It
J*r"‘_, 98 355185 | y2LIFAY EEGUA PY.CTEACHER
. 4". ' .53 355196 | RUKHSHANOAZWEL | PY.CTEACHER |t
Ll 1077 355169 | rozia Now PTCYEACH:R _
o 101 355205 | NIAKATEEGUM | PT.CYEACHIR -
Lo 102 355207 | sawa A AR PTCYEACHER
4 103 1 355280 | TA4 MOHAMMAD. " etereAcHER B
S Rammeans L A~ SERENEE 2 o CTEACHZR ft B
: 3552684 | kriARo MaN . T
366313 ¥ v aan PISTAGER ¥ L
3511 - PICYEACKER o -
ML VO RYCTIACHER |
85357 | muran At : o e
T P P RN Prepci e
T | IPICTECHER ) T
» L LOABKIAY . v
R 355 - e ; PYCYEACHER -l
331 [1IKRAM Uit AR _ e mra S
e L eveeear T
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m.'T_f 36034 { NAJMA NABEM __ P LG ICACICE L
"1 36144 [ partaknian 2.1.CTEAGIET
1 _.!_:‘é__[ . 31250 § wars KN _JBYGIEACKER } _  —
L] 366393 [ FARAH NAZ 0.1.CYEAC _ .
1 43 376038 | MUATTAR KHAN P o‘m\cus." . -
*. ) 381797 | uuraT sEGuM P 7.C.IEACHS ~ i
i 142 301800 | porammaniorgss | eTCTEACHER |
: 143 385575 | shazia gy PTCYEASHER _ . '
144 386036 | TOSEEN BAND PYCTEASHER | f
145 387811 | zarun $HAX 2T.CYEAGH v _
120 389128 | NIAZ MOHAMIAAD prcyeacher | o L
147 391834 | TAMIRA P YCTEASHER )
punL1 e 398498 { NEELAM BIBI PYCYEASNER b !
143 402830 | DILSHAD BEGUM p?&'ltA_gn_Eé
[ 150 354184 1 0L NASHEEN nrcm\cnen :
161 354758 | AzZmAT GUL P.Y.C,YEACHER -
. 152 354759 }-1A2 ALI Prcm |
: 183 354803 | A0DUL MALK PYCTEAGHER | - X
! 154 354845 | BAXHTAR GUL o |PrCTEACHER |
I’t 155 | 354048 M.egmmnom P.YC TEACHER ]
[ IR 956 | 354917 1.uYAS KHAN P T CTEACH "t
. 167 354918 | MOHAMMAD ISHAQ prCYEACHER |~
154 © 354628 | SULTAN MOHAMMAD PYCIEACHER & ¢
. 159 3549301 KHANADAN KHAN PICTEACHE i
L 164 354035 [ Ach sHay PI.CTEACHE :
i 151 354844 | MOHAMMAD IRSHAD PTCIEAQ:!_.’;E
.. | _Jez - 364048 MURAOMI ] #.1.C.YEACY
. ' 183 354047 | HAYAT MOHAIMAAD KitArd # 1.C TEACHE]
; 164 324960 | AKaAR KHAN vl.glucmg
! ﬁ_leb 354001 | YA MOHAMMAD pTC I 3
166 | 354083 | MOMAMMAD NAGEER B Y.CIEACHE
e ‘;; ety 354084 wuxmn PYCTNAGHER
pole S8 354065 ) outnam BT OYEACH
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s BEFORE PESHAWAR HIGH COURT PESHAWAR

| p——

1. Nazir Gul S/O Nawab Khan R/O-village Lakary uppar

Agency. At 5 /
N L DR S R J
2. Tahir Al S/O Gula Khan R/O Tangi District charsadda. ";,‘,':v' ool

Zai Mohmand agency.
4. Muhammad Khan S/O Muhamrréd Wali R/O Yousaf Khel Tehsel U par Mohmand !

.

Mohmand Agency.
5. Muhammad Hozoor Badshah S/O Hazrat Badshah R/O Gan Sher dad Warsak
Road Peshawar. : ~

6. Sehat Badshah S/O Ameer Khusro R/O Shaghaiy Bala Tehsei & DIS‘NCI Peshawar,
. Jamal Shah S/O Habib Khan R/O Ghazi Beg Uppar Muhmand Mohmand Agency.
8. Syed Ahmad Shah S/O Muhammad Afzal RO Ghalanai Halnm Zait Mohmand

~d

Aqency
9. Mazullah S/O Najeem Khan R/Q Ghalanai Munmanci Agency.
10. Fayyaz Khan S/O Badam Khan R/O zarif Kor Yaka Ghund Mohmarf Agency.
11.Hussan-Sbah S/0 Sayed Mastan Shah R/O Mian gan Halim | 23 Tehsg% Uppar
Mohmand Mohmand agency. 1
12.Hazrat Wali S/O Sher Wali Shahgai Khyber Agency.
13. Gulab Khan S/O Sher Wali Khan R/O Yakka Toot Peshawar City.
14.Asghar Khan S/O Feroz Khan R/O Akram Abad Sarki Gate Peshau‘ar City.
15.Samandar Khan S/O Khatam Jan R/O Beroon Yakka Toot Peshawar.
16..Zinat Khan S/O Zar Bat Khan R/O Shar Khel Koki Khel Saﬂ(a;i Jamrud Khyber
Agancy ' ' :
17 :Muhammad llyas S/O Noor Muhammad-Koki Khel “Jamrud Khybet!

21. Ta; Muhammad S/O Haiji lal Marjan R/O Yaka Toot /argar Abnri Fgshav:ar.

22 Nasrullah S/O Zerat Gul R/O Mohllah Khan Mast Colany Peshav: a ‘:g,%ﬁ?ﬂ{
23. Bakhtiar Gul $/0 Muhammadi Gul R/O Zargar Abad Pesnawar Cu_ pes;ﬁ(" JN ER |

‘; 27 i

04. Sanobar Khan $/0 Sarkari Khan P.O Hoti District Mardan. - ﬂ

25.Wali Khan $/0 Jan Abad R/O Mohailah Shenmankhe! Shinwari Landi Botat Kby or -
i
s

Aqency.
26. Mukarml Shah S/O Hazrat Muhammad R/O Yaika Chuand (,I

ona -ty
2 AgRnCy. 4
27 Hikmat uiizh S0 Abdur Rahim RO Lakary Unp.r tA hroand, I-~h AT NSy

.- —_——

f
)

.

© o ek e A



’8 Dalawar Khan S/0 Hak:m Khan R/O Ghalam Uppar Mohmand Mohmand Agenc
;9 Fazal Amin S/0 Fida Muhammad H/O Koki Khel Jamrud Khyber Agency
30.Attah Ullah S/0 Rozi Khan R/O Mola Ghori Khyber Agency. '
31. Akhtar Munir S/O Janas Khan R/O Kpki Khet Jamrod Khyber AgenE y.
32, Khyai Zada S/Q Asfam Khan.R/O Yar Gu! Khel Bara Khyber Agency :
33. Mst. Samma Anwar’ "D/o - ‘Anwar Khan H.No.160 Street - No. 3

majecdAbad District Mardan. " o . S
34.Mst.Hashmat Ara W/O Qabel Shah'R/Q Sawal Dher District Mardan.

35.-Mst. Shah Niar Shehnaz Ww/0 Shklr Ullah R/O Shah thl Kor Hallm Za. uhan_:mad
Agency ' : R

y.

-Muhallah .

Mohmand Agency . .
38.Navid Ullah S/0 Muhammad Ullah Khan R/O Sher Khan Malak Abad P D Janrod
«hyber Agency > ,( o fliaShLs 15,%(1./7[ /a0
“: / i
GG whasle 2o ‘5 j/’f e L 4

(PETITIQ)

» ERS) -
ym/(. 7 (//-lcm( Aia "‘7"“"""( AR (,/ o

Cn ] :‘-'::"A/'- T - o -_"v . ; - :L'J‘Z" /Z'-"
f:, 6 Lo ﬁ‘ éc“(/ /’-I:L/cl.) g J/ ASUS ‘)(Ct 7’./(’L ,‘}/u: &8 e 3 (’//
s e ucA«c&- /““ YE Q}/ meyto R
(:/ - -/ ‘L{L /Zﬂ "(( 77/4.,'6("( /" - . .
o //e ”n/f.t’ an u( ) ’ ""1 A
1 lThe Additional Chief Secretary FATA Secretanat Peshawar /‘L'w )
2. Director Education FATA Peshawar ) / A
{ Agency Education Officer Mohmand Agency’ .
QLAgency Educahqn -Officer Khyber Agency ; hE - |
{5‘() ‘Political Agent Mohmand Agency ’ :
A "\I | foimcal Agency Khyber Agsncy q4 . -
YA . / o " (RESPONDENTS) .
/2:‘2 . :;q' ‘j .
Writ Pefition Under Article. 198 of *
Constitution of Isiamic Republic of ]
Pakistan, 1973 As Amended Upto Date R AT%‘:EI& -
. . . 3 R
7éHigh Ceurt
7 um Mg

Resnectfully Sheweth :

Brisf facts of lhe case giving rise to the instant writ petltion are as under

OB That Petitioners S are loyai citizens of Pak:stan and belong to tribal area. -

1 RewigrThat Pemroners had been appomted as the Proj

ect Posts (Commu ity baee :
AYG 3201 . l
- School BPS -07) in FATA (Mohmand and Kh yber Agency). 3
NEEIVEVENY
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: Judgment. |
! BEFORE PESHAWAR HIGH COURT, l
: PESHAWAR.
: : !
Judicial Department. !
{
Writ Petition 2498-P of 2012. .
Nazir Gul & another.ec.ceivriienanriiiiiiiiesroiieiarinconiee .Petmo ers. . b
Vs [
Additional Chief Secretary FATA and others............ Responfents. i
h ' } - i
Date of heanng ...................... 15" June, 2016.... coeerrrneeenn, ; |
n o~ {

Peutxoner(s) by M.s Jjaz Anwar & Muhammad Asif, advoces.
Respondem(s) by Mr. Lateef Khan standing counsel &

WAQAR AHMAD SETH, J:- This .

judgment shall also disposed of connected writ petit:on be ring

i
)

No. 2515-P of 2013, as common question of law anc fac? are {
involved therein. 4 ' |

Nazir Gul & o}l;ers, hereinafter called the petitiopers, i

. S |

have knocked the door of this Court, under Article 139 of :he I

Constitution of Islamic Republic of Pakistan, 1973, for issuance !

I

of an appropriate writ directing the respondents to ‘e-instant

and regularize their services alongwith outstanding salaries

2, The genesis of the casc is that, petitioners were appointed -

/'/ as Primary School Teacher (PST) BS-07 on contract hasiy for
1




recommendation of Selection Committee and nominatiori_.' of

.‘ . ' ._'.. \P X '
Sl R s - Cg
. - ‘ }{ Page-]Z

-~ A * . } n nh L
project penod in the Commumty base Schools after the .

<

concerned pohncal agent at Mohmand & Khyber %genct ':3
the years 2003, 2004, 2006 & 2007 reSpectwely That mltially
B N ' '
petmoners ‘were appomted on pI‘O_]BCt post, and' aﬁer u;mal : 'l :
appomtnent on contract bas:s their contract were.- -enewe nll 'i v ) i
the promulgauon of (N-WFP) now I\hyber Pakhtunkf .
Civit ‘Servants (Amendment) Aet 2005 ('NWFP Act, No. Ix of "
3 . ;
' ”005) and (N-WY P) now Khyber Pakhtunh.hwa, Emplgyees ’;': ' B
(Regulanzanon of Serv1ccs) Act 2009 (N’WFP Act No XYI of -
. - -I .',
"009) whereby all contractual & adhoc employees have'ﬁ:‘een E
legulanzed by operanon of law, but despite it, res;:ondents v:de '
% .
impugned notification dated 13.12.2010, -terrmnategt-ithe:r_ ;
services with effeet I‘rgspvll.l?_.‘.’.{)lO. tencee, hu_\;in'g no'.;?lhcl‘ '
: o S A
adequate & clficacious remedy petitioners have aparoached this ,
Court thrdugh the instant rit petition. B
3.  Comments were called from rcspendentsf which} they ¢ i
{furnished uccordingly-; denicd the assertion of pt_:'t'i‘lionci and =~
stated .that’ they were appomted as PTC pro;ectz tcachirs in"; B
: 4
3 g 3
commumty based pro Ject schools in FATA, and all comn;umty . K
: school teachers were tenmnated on 31.12. 2016 bg Lhe
1 Py '
F ERs -t
i pasy A :
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Competent Aﬁthoritﬂ/ tjn}ough letter No. 8878-87 a-a te d~"‘:'

o

13.12.2010. Further s}afc& that at.all FATA levél.‘in each

ngency, a scrutiny committce was constituted by the competent .

.

authority. to carry . out -meaningful scrutiny verification’ of .

community schools all over the FATA, The scrutiny committec

has identilicd functional and non functional i.c ghost schools in .

FATA. The teachers of non functional / ghost sckools were <.

3.

ordered as closed and sérvices of teachers of those schools }\/ere e
. . o [N . " K ‘lg. [ :

stand dispensed with. AA{Il.pe.titioncrs in Khyber an’c’l"Mdhitiand' -

%and .

dispensed with on.31.12.2010, after expiry of pro_ect pjriod o

agencies were project employces and their services

-

- et L. 7}

here that only-those community schools were ordered to be re- "

L . - . "] .
- opened which were {unctional and in the arca where- schaghing

.were required and posgible after scrutiny verification of scritiny “

committee. A notification has been issued by FATA Secre:tariat

- ¥

wherein the Governor Khyber Pakhtunkhwa beiné 'com]:g-'cten_t_

authc'wity has approved-the re-appointment of ,‘cpmmunity

school teachers, who qualify to be passed ‘against regular

available posts of PST..

and closure’ of community schools. It is pertinent tb‘m.eifion =

-

e Svv——————— . s G Ak o

w



4, We have heard learned counsel-[or the

learned AAG appearing on behalf of res;aondents‘arid pefused

T

the available record..

5. -Record is suggestive that petitioners were appointed in

the prescribed manner after observing all codal formalities,

such as test and interview, recommendations® of ¥the - -

Departmehtal Selection Committee and appointment order: by

la) . N a . /s o T

the competent authority. Admittedly the appointment orders ‘
placed on record reflects that petitioners were appointed; on

contract basis for the project period in the schools. These

) {
appointment letters are for the years ranging from 20@1!to 2 109:

It is also an admitted fact that since there initial appointment

their contracts .were renewed from time to time and tillfthe

promuigation of Khyber Pakhtunkhwa Civil - Servants

(Amendment) Act, 2005 (Act No. IX of.2005) and sim:iar

legislation made by’ 'Khyber Pakhtunkhwa, employess -

(Regulérization of Services) Act 2009 (KPK Act No. :-.-)f

2009) vide which the services of all adhoc and contracfual
employees were regularized by the Provincial Legis!éture,!«‘tl'.e
petitioners were in service. The petitioncrs Scrvices wese

3 ! . . ! . . .
terminated allegedly due to closure ol all comniunity schoolg i

- -

petitioner§and

[ e SR

g -

-t
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FATA with effect from 31.12.2010 and the reasons given inithe

said closure order is ghost schools in FA'fA and the scrutiny -

s

committee, so constituted has identified functional-and hon
. ) 4 o

R

E:
.- Y
PR B
2

6. One thing is admitted and clear from record that beiofe

functional community schools.

v ‘

7.2

termination no notice was given to the petitioners apd all other

2

L .
7. . T S
employees whese services were terminated. Nothing isjon

record to show that the scrutiny committee check wﬁiéh record

S

B

and from where they declared functional and non*functignal "

schools and as Lo whether-any student, may be just one studpnt,

was studying in thal schoo! arc not, at that time. One thing is’

more clear than crystal- that once a school has been established

E

that can never be a project nor it can be closed down, ifevéna -

single student is studying over there, S

7. There is nothing on record showing that after the; s0

" called revival of 67 community schools wherein 68 méle ani,éé :

female community teachers were adjusted vide order. No. 6(

619 dated Ghallani 9" December, 2011, whether allfthe -’

terminated employees were given notices for interview before
. cAMIS? v

1 k. 4 i3
the said scrutiny committee or not. In the case 'of Finqat-
~ . . .
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Hussain and others Vs Federation of Pakistan, reported in

fPage |6

{
PLD, 2012 SC-224, (a) (b) (c) & (d) it has been feld ad under:-
4

a)

~ b)

|
-—Art. 25-A~—Right to cducation—Education
plays an impertant role in the successful life 1
of an individual-—Generally, cducation is
considered to be the foundation of society
which brings ecconomic ‘ealth, social
prosperity, political stability and maintaining
health  population---Further progress of
socicty is stopped in case of deficit of
cducated people---Educated people enjoy
vespeet among  their  colleagues and can
effectively contribute to the development of
their country and society by inventing new
devices and discoveries---Islam is a scientific
religion emphasizing on the need of scieﬁ.tific
inquiry-—-Need, purpose and kinds- of

education and as under the mandate of .

il

Quran and Ahadith, elucidated. q

—Arts, 2T0AA®), ©), 254, T, 37a) &n
184(3)-—Constitutional petition—-Right to

education—Duty of State—Definition—By i
virtue 9,f1 Art.  270AA(8)(9) of the |
Constitution as substituted by Constitutional 4
(Eighteenth  Amendment) Act, 2010 the )

Sand

current Legislative list was omitted in
pursuance whereof projects being run by the .
federal Government in the Provinces,
including Basic [Education Community
Schools were decided to be wound up while
assailing the proposal of such winding up 1
prayer of the petitioners (fathers of students
and employces of the projects) was that the |
proposed action un the part of authorities of ]
closing down “Establishment and Operation

of Basic Education community Schools be

A A




declared to be without lawful authority.an

of ne 1cg:ﬂl effect and be also declared to bein ° ;
. violation of Art. 25-A of the Constitution and

the proposed. act of winding up of the

ma'y ‘be held to be en_tirely- unconstitutional -

and of no legal effect so as to allow basic

human ‘rights to be citizens of Pakistan, )

under Art. 7 of the Constitutional and.that
the State including the Federal and the

provincial Government therefore, under Ar. .
25-A of the Constitution and parliament in ..
view of the definition of the State had not 3

nbsol\.:ed the Federal Government from

conferring the Fundamental rights upon the o
children -—State in terms of Art. 37(a) of the -

Constitution, shall form such policies on the *

hasis of which state shall promote, with
. ' : . 1.
special care, the educational and cconomic

inerest of bj;fk'\ﬂlrd classes or arcas—--Held,

under Art. 29 read with Art. 25-A of the:

ok
Constitution the Fundamental Rights were -

requidred ‘to be cnforced by the State—

Especially in view of Art. 25-A of .the

Constitution, it had been made mandatory

upon the State to provide the cducation to - §

the children of the age of S to 16 ycars.

--Prcnmbl‘c,—-Nntional Commission  for

Human D?:yclopmcnt-Ordinnncc XXIEX of
2002), preamble—Constitution of Pakiétnn

Arts. 270AA, 25-A, 29, 7 & 184(3)—

Constitutional

petitions—Rights ~ 0"

National Commission of Human ResourcT iy &

AF a7 aa

education-;-Principles of policy---Winding |

up of Basic' Education Community Schools .
established = under National Education ¥ .-
Foundation - Ordin':.mcc, 2001 and the ¥
Commission under Human Development

Ordinance, 2002 and the Commission—- ;

{

R

"

ak",

-

1
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d)

. reasons that the Basic Education Commumty

[

Validity-~National Education Foundution'

Ordinance,- 2002 and national Commissien

for Human l)ev(.lopmcnt Ordinance, 2002,

Jhaving been promulgntcd much prior to the

Arage |8

introduction -of Constitution (Eighteenth -t

Amcndmcnt) Act. 2010, whereby Art. 270AA

was . substltutcd in the Constitution. in

pursuance - _,whereof the  Concurrent "%

L L
education were abolished .were protected-—

Education was. Fundamentals Rights of an .

Fundamental Rights guaranteed under the

Constitution ‘vere required to be protected B

under thc law,-which werc hoiding the ﬁeld»-

-In, prescncc of said mo laws, and for the

Schools were functioning under the control

of Government agencics and by the NGOs ;

desplte repealmg of Concurrent legxslatwe, |

list, the .G_ovcmmcut of Pakistan- and
Technical Training Division, which had been
authorized to deal with all the matters reliant

to NCHD and NEF-—Provision which had

brought protection to both the Ordin':;nce, 1
could oﬁly “be repc:ilcd by the repealing
statute and merely by issuing any letter or "
the order as in the prescat case to close down. 3.

the pro,ect of est:xbhshment and operation of |

contrury to laws. - ’ T

[N

-—PrcamblemNatlonnl Commission -: "'-'for
* Human DeveIOpment Ordinance (kXIX of . &
. 2002), Premnblc-—Constntunon of Palustan, '
Arts. 270AA, 25-A, 29, 7, 70 read: mtb
Federal Leglslatwe list part-1, entry 16 &": "“

184(3)---Constitutional pentaons—--Rxg_ht C

.individml therefore, the Directive Principles

" legislutive list containing entries relating- to - &

.

i sl

of States’ pollcy bemg subsidiary to the

N N

ey

— e 4

~
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‘basic cducntxon community schools was o o
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Y

Federation  was

'cducationml"rinciples of Poticy-—WinHing A

up. of Basic Education Community SéhoPls 3

established .under National Education

. f . .
foundation -Ordinance, 2002 and " the {1
Commission under Human Development -
2002---Question “for

Ordinance,

‘consideration was whether or not after

abolishing the concurrent icgislative List, the

empowered to  make

legislation relating to the mattes directly, 3
indircetly . or “ancillary to the subject to 3
_educational particularly by introducing E

informal cducation, as prescntly was being .

imparted  through Basic Education

Community . Schools in  the country
established under National Educaticn
Foundation Ordinance, 2002 and National

Commission for

Ortlin:mcg. 2002~--Under Article 70 "rgml.‘
with Entry"‘zlG of part-1 of the Fc.déml‘:
Legislative List of the Constitution nm.l-_ the %
both | the. 3

Constitutional Amendments,

1

Ordinances were fully protected and shall :
remain opc;-ative _unless  repealed in :
. Aaccordanc/g with the Constitution and so.long ! i
both the ‘6';dinanccs were holding the_field, n3r o
the Basic. Education Community S(;ildols» ' ‘

providing informal education to the

baclavard classes or the areas shall continuc R

to function—Proposed action on the part of -

authoritics of closing down cstublishment

and Operation of Basic Education
Commﬁnity Schools was without lawful
authority and of no legal effect and was ia
violation of Article 25-A of the Coastitution--
-Proposed act of winding up of the
Commission was unconstitutional and of n

legat effect and the Commission was allowed

Human, - Development §
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8. This Court in its judgment delivered in writ pétitiori' No.

| project, if a single studéntfw‘a‘s.studying there. There is nothing

. . B ' 3
‘which under no law can be closed down and be termedf'as a

o e~ 29 5

to continue to perform ‘the positive duty of"
providing basic human rights to the citizpns 1

of Pakistan-—order accordingly.

3157 of 2009 decided on 15.9.2011, has held that regul!u'ization

: . ’ ]
Act No. IX of 2005 and Act No XVI of 2009 are applicabée,to

- -

. . j
the FATA employees. The said judgment was upheld bygthe -/

- ) K g
apex Court as well and in view of the said judgment all}the

petitioners are regulm: employees of the community sckools
. L ‘ b §

LN

on record showing that the scrutiny committee who declgred -

L N .
functionat and non. functional community schools had taken
‘. # '

into account that by that time students were there or nol.

9. The Govemor, :Khyber. Pakhtunkhwa, ‘issuec {

notification No. SO (E)/SSD/CSTR/99-108 datedl‘ll.S.'Z 12,

which reads as under:-
.({/. M

The Governor Khyber Pakhtunldl‘;'a. in 3 his

capncity as the Competent Authority has becn plcnsa{d to -

approve the re-pppointment of Community Schuol

Teachers who quality to be posted against the regplar

_posts of PST (BS-7) in phased manner at the respective -

i .
Agencics & FRs, purely on merit basis in accordance yith

the existing recruitment criteria but in relaxation of u['gper{A

age limit with immediate cffect as specified below;

‘\\

LR .

—

. . e
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< — D D g {
- o . . . . o Paa |n:.'
. . !‘r M
e 3.
. i.  The available regular vacant PST (BS-7)
" posts in the Primary / Middle Schools inj ‘

FATA will be filled up from amongst the;
community school teachers and no . fresh?
candidate considered for recruitment till all
the cligible community Schools Teachers are;
- : absorbed’ against regular posts in: theu"
o respective “Agencies / FRs. .
fi.-  The non . local cligible Community Sclmol T
" “Teuchers shall be considered For’ rc~§ S .
qppointﬁidn't against the regular vacant posts : S
of PST (BS-7) after adjustmcnt of. lacnl - ;
" qualified teachers. o P
iii. The services of the un-qualified teachcrs‘ :
shall be dispensed with, . : :
iv. The Commumty Schools whose teachers are¥.
Jppnmtcd and shifted to other sclxools:,
against regular posts, would be closed down. 1
V. The respective Community Schools atudcnbi
- would be shifted to nearby regular schools
‘and no further recruitment of Commumtv
Schaol teacher will be made. : 2 SR

e
.

-

10. Record suggests that cven this notification was nc:;

. b
4

implemented. There are plcflmom of judgments of the apex.
Court confirming that no employee could be terminated without i

" issuing proper show cause ‘and regular inquiry. Reliance is {

~ ~  plaoced on 1997 SCMR-1552 {b) which reads as under:- 0 r X
--Termination of service—Misconduct—

Civil Servant’s services were on temporary -

P

~ basis liable-tq‘l be: terminated. on 30 days’ "™
notice or pay in lieu thereof on cither side—

Service of cml servant were to be governed

-t
—— ooy o pp——

by statute and Rules/Instructton/chulntlons !

v framed thereunder~--If a person is employed-,
: ‘ooen cpntf’:}ct basis and terms of employment . {
" . +
. _ provide the -manner of termination of his¥ 1
: . . . * ’
- / services the same can be terminated in terms . '
B . . ' N '
7 thercof--Where, however, a person is to be ‘;_fj » -
i i
; ):. K .'
B -
% .,
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I1.

Likewise in the case of Director General Pakisi

Rangers Sindh and another‘\./s Abdul Rashid. reported in 209 s

. SCMR-643 it has been held that:-

14

---§.4---Constitution of Pakistan (1973), Art.

212(3)--Termination of service—-Service -of

civil servantwas terminated without issuing

him any show cause notice and assigning any

reasons for sych termination---Civil servant

. . 1
whose- services were being governed by

- Service Rules had ‘completed probation

period of féuy, years—-Service Tribunal in the
circumstancéy, ghnd rightly found ?lmt
terminntioﬁ “of service of civil servant
without issuing him any show cause notice
and without.holfling inquiry against him, was
ilegal and thus had rightly directed re-
instatement  of  civil SCI;Vﬂnt treating
‘intcl'\'cuiug period from date of {ermination
to his re-instatement as extraordinary leave

without pay.

therc are allegations aga'fhs‘t the petitioners that they did

1

f

.

e

EERERN

2

Aoty g o o 45

In the instant case, as per the closure order, it reflects that *

B R IR

S

-

et m kT e, g e

1 :
. i 3K !
“ 53 ’
S E ‘
- ipagefiz, '
. ' .' ‘ ‘ A:_;r- ‘e :
condemned for misconduct, in that cvent, 3 !
_even if he is a temporary employee orla 22
person employed on contract basis - or Afg
probationer, : he is ecatitled to a fair 15 :
0pportunityA to clear 'his position which ‘
means thatﬂthere'should be a regular enquiry ;
in terms of Efficiency and discipline Rules '
before condemning him for the allegedﬁ;_'%‘, n
misconduct, :
' i '
¥
3
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demands show cause notice which is-lacking in the instant case,

admittedly. On the other. hand when 67 community fch'pols :

were made functional whether any notices were issued to fhe

tocals, previous employees as per notification dated 11.5.2012

of the worthy Govemnor KPK. Since, all the petitioners are:_ the . .

locals therefore, they have been discriminated.

o)

12;  In view of above, this writ petition is allowed ;and

ks

respondents are directed to adjust the petitionersyin ithe
., y .

community schools by revival of the non functional schools; by .

making the circumstances, so that:the Education flourishesin . -

the tribal area. The exercise be done within one month after

N . fa
[ £

receipt of the judgmenf. Since petitioners have not worked

against the posts, therefore, they are not entitled to'the wages

é
for intervening period and their said period be treated as le::ave.. ut
without pay. . v A ‘
Announced. N YA IR 7 1. AL f'_;;)%,,
15® June, 2016 76—l aq ! /r"'z’ g = .
Tariq Jan , JUDG F a
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- I
. < OFFICE OF THE AGENCY EDUCATION OFFiuz |
A : o MOHMAND AGENCY AT GHALLANAL ¥
Wi g STen s 12 NO 0924290180 FAX 0924290!80
U EATA

. ’
e

RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS

Consequent upon recommendation of Scrutiny commitiee conslituted 10 3 "ompliance of
Directorate ol Education FATA letter o 6854- 15 daled 27.3. 2107 r condmonal
implemeniation of Pesnawar high Court order datad 13- 6-2016 in COocC. No 33%P/2016 n wip
-No 2498/2012¢ %ub-wl 10 fmal decision in CPLA No 450-p/2016 filed Dy depadm nt in;supreme
COul of Pakistan. The followmg Ex- commumiy schools teacher of non functichal commumly
schools are hereby re- appointed with mmodgale effect n schools ‘mentione agamst thew
names on pr0|ecl basis subject lo the terms “ana conomons mentioned theregin. '

——

X oA
. - % )
S.No .‘ Name i Father's Name " 'Place of postmg'where re- !
S S cappointed __§ -
i | Nazir Gul : Nawab khan ' CS Mamazai Mir é lam . !
—— PRV S T R it 8 et i e
2 Tahir Al . Gula khan " -doj
I . N - - e 5.
3 Muhammad lsrar - Anr ZJ0dhan S Ghalor Bedmz nai
—— U o ' ™ .-
3 i Muhammao Khan * Mohanmimad Wall s -do-. o .
i1 oo
5 Muhammad Hiz00¢ _,,.... ' ) T T " es Sana khel Shandara’
] : 'liavfal Bad shah ] :
; { Badshah : . . f .
! . I "k t
S ——— - I S SRR 5
6 Sehal Bad shah A Kiusi s« : - -do- '
77 Jamal snah " Hapib shiit " 2§ Shahje Bedm nai .
. ]
3 "l Syed Ahmad snah * Muhatmad Alzal . o . ~do-{ ’ .
| . . . i .
g | MaazUllah T T Najeen khan . o Khanm Jan Jar-o-b'e Darra
] e e -2 ' . e o
10 | Fayaz knan f3adans khan . “dot
11 ! Hussain shai © 7T 7 Syea Mastan: shah S Mau.cna Kod-a'kT\-eT“— ’
[727 | Samandar khan " Khatam Jan dod T :
B ; —— -
13 | Murad Al ! Al Rahman C cs Jarobi Darra gndullan .
14 “! Bakrlllérthl "7 Mohammad Gul | ) " de; o
. ]
._1_5__-“, © T igakankhan  CS Goiono sheuktaab N
Sanobar khan - ) .
, .. SO

A&g

5 T Mukamitshan” T Hazral Mohammad <§ cS Anargat Pay ag
1

77 |rikmatottah ~ "« Abdur Rahlm'é?gﬁﬁ ,)L.S Golono “Shaikg Gab

1

-t

- e —

—— ———- o m——r
v

e e v e

-t
-
-

s

————_



{-5ii\'n:ari<t'1‘an.
L .
19 ' Hashmalt Ara

20 Niaz Muhain

21 Muattar

I

23 Fazat Dayan’

e, .,

|

]
roi
24

Dawooa shah

25 | Asifkhan -

PPt

| —— . . —
22 |Knaisla Zar .

i Halim khan
"7 Qabill shah
nad .- Noor Mohinimad

H
Sher Rahran

. e e —— -

' Sadari: Din

" Sadaru D

- e e —]

. Jamal

e ———— . e

' FCS'Z}naw t China

' CS Yarkhel Bedmanai

" !insanliian

CS”lAﬁargai‘ ayan .

........ -

"+ o
“
1

.‘.'.‘”5. . ¥-do-

‘4

.

- 'CSSirg] Kor?amghaha

_— - -

srramsha

* €S shahmir 3han Abad

ffd&- -

- CS'sira) Kor%amghahi

T — o —— 4 vt s 301 ws

TERMS &CONDITIONS

i 1. The re-appoiniment order shall he made purely on project basis" or project period
: 2. The appointmeni order will be subject to fudher verification offtheir. educalional
and professional testimonials from concerned boards/institutionst '

3. Therr salaries wilt be paid after approvai of revised PC! or under the approvea
. scheme by competent forum hiled Re-opening of nonifunc.l*on,al communily
' ! schools in Mohmand agency. - : i
. . — 4. In case the decision in above ulied CPLA turmed oul 4o b - olherwise their
: 1 regularization will be subject lo Not:fication dated 11-5-2012, 2
3'_ 5 5. Allested copics of Charge. report & luslimonials shall be submilted to the quarnier
f ¥ concerned in prescribed period of {une in triplicate - 3
. r . . - B . ,

(Khaista.Rahman) *

o e e A e

- o

3 S " Agency ﬁqucati‘%n Offiéer,‘D
Q,},g§ . . Mohmand Agency/
| Endst:No 3¢ 7 . . [Estab:l/Re-appt-iCm T(MIF) dated Ghallapai e
i Copy to:- - T . S |
1. Director Education FATA Secrelariat Peshawar, s
{ 2. Polilical Agenl Mohmand Agency. ' . .!
‘ 3. PSlosecretary SSD FATA Secrelmial. ok
: 4. AAEO (Dev) local office. " %> ‘ 2
: 5. AAEO Female local office ~ - . o
' 6. Accountani local office. ‘ '
7. Teachers concerned.
i
f
i
| BN k.
i
v‘ ' “
l;":
Ef 9
i - ‘
. "
3 "'
:
V. e
v ' : : s
- - 3
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[ —;:'.'2:'“ o { .
N = . AGENCY EDUCATION OFFICE ’
- N 6‘ ' ! - .
o e o MOHMAND AGENCY AT GHALLANAI - t
¥ - PeL.#.0924-250180/FAX.4.0324- 2901k !
Lo - ATA ]
) ] g 1
. R S S S A }
C oy _ . K 7 N
' CONDITIONALLY SERVICES REGULARIZATION/ADJUSTMENT O3edsh -
" In complianece with decision made by worthy Director o P bacafion FATA bearing rinusi N 23
hed ’ LAY
' ot 20002 2018 and ot hoation Na L S L NMDICS ER-99- Tugidate 11052012, e ‘U:.J\h .t
. . . ~ ¢
cer b Comptanal £S7T Naie §eacnhers are hereby reguisrized swith ne! condition 1o submit un .m duxn .
sandy R4 duby atiesizd by the three principals and countersigned bwv in c%mder:.ri.nr-c w, ..;l"i\ Sepo :
meitioned reacher Mt it Supreme Coun of Pakisia . under CPLA \o H50-P O :6 decided v o A )
WA v 4
bty riade boberesapee M imn Cour Pethaear Tai crrzainet @ agor ogl stand soios ~_*._:':‘
vefiers ailh neather 1 ..):parm:.u_. Appesd nr -Ape.x'. WArL L 3P no2ga . ..rgi i
WLWOT i BPS-IT 5V 33000960-40 1 20y Plos istie’ sitaae s - cwudr e dhaerthe - e e
SIS R teres apenl semice: J
IR S N ——— e .
.\.um/!-mhc:.s Nome of Cummuum t nmn" M RRegular Rejitarhe
e i Teacher ) ) \cllos.l_ 3 - L.
+ Diknvar Khan 50 Hakeem Khan CS Anargi Payan WS Shaigsha Guno ! AV
P ' l
L . i ?} d e i
© 1 Januit Shah $/0 Habib Khan CS Shaji Bedmanai i GPS Qari J(:li Kamali — ['avp '
) : t f
. 3 H X ‘
' - . N E e v —— ¢ it A - — -...._‘ —— b et S e b 4 e, = b —-—.--.
Nazdr Gui $/0 Nawab Khan i CS Mamazai Mir Alan _I GPS Labl" E.louar AVE !
. ' e .
.. . a—— - . - -3 a . . ..'IN =
' <onwaexd Shah S0 Saddru Din i S Shaniir Khan Abad SRS S ] iy Koz 2 W
, e e e -‘ \hdillSIm ) I ; — e e
: itussain Shah S/0 Saced Mastan | CS Mating Kuda Khet ' GPS .-'-\uugﬂml No. } ;AN \ )
1 1 Shah a b N BN }
N I I Muhammad Khan $/0 Muhammad | CS Ghafoor Baidimana; l GPS Mina L AVP N
W '“ e et e ¥ o - "
LN RN -.uh S ARdur Raniy (3o LI YN RErenm ) & '
' ' A !
" ancber Khan S Sir Sarkari I\h‘m S uulonu Sheikh Bute .l ’si:'\imu Shmam ¢ q’ r
, - e S S, .. : T {
v N2 Muhammad S0 Noor [ CS Yara f\hcl Bedimzn GPS, l\h b 3 . SAVE I
. luhammad _— L - : R .
). Senat B.ldehdh S/0 ¢ Amu Hu;ro CS Suna Klzci Sl‘l&ll‘tdi:i’:x ..t'g sz Al 'vluadl p s I’i i
-
Caaved Abad Sheh $077 T ?ﬁ \|::;;l Bedmana " GPS Khadi ;& FAVE
-~ - +
S~ suhmnmad Afza) e o -
‘D Muhuimad Huzoor Badshah S/0° | CS Sana Khel whanzara .+ 11P% Rahmgn Wali v A S
g: Piadral B.Iu\nah L -t :(“_" . B I
Ve KRS OALR i CS Yo K B i, CTE e 1
~. i !g::z;il‘l—)‘u}'un S0 Suddru Din CS Shamir Kbau A ©i'y Guibagdati IR
. ' Shamshu : : v _ o
1 \.muurdar*l'\-s_uﬁﬂt-b'it)-}( :;Ki—un Jan | Cs Nldllnd Koda Khel ' {'Ji"S'liugp;n d ; WP
[
16 Rashiize Gul S/0 Muhammad; Gul I CS Jarobi Dara Abduliah (,E’.s S*Ild Rdhman } AVPY
N vinirkaz A
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! nalst: N, 26/

Copy o the:-

Charge repory should be submitted 1o all concerned.

,\ppnimmi:nl’n the candidaies is made purcly on lunpur.u\ basis andis Imblc

wilhout assigiing any reason.

Adl kinds ol’chumcnh would be veritied Irom the LOIILL‘I!]LLI 13ouards/ Umvc:sm’ betore the d

[ .l

salaries if fous 1d fake/bogus the order will be considered as cuncelied.

Alf those cang
order. .

lidates who are matriculated should pass their F.A within 2

They should pruducc their Health and Age certificates {rons the Agency Surgeon Mohmand

I ihey tailed 1

amomatically, tonsidered as cancelled. o .
Wany technicl fegal flaw is pomted out, the appoiiment will stand s Jn..gllgd
Pheir age shedld be according 10 the UU\I Molicy.

I, Director g
2. Political /
3. PS'to Add
4.. PS o Sect
5. Agency Al
6. Ageney \
7. AALQ Ct
8. :’\CCOLI!I({!I

,; - ?é’ (Community File) Dale(l/JO/Q 12018

t:l/f’(l)' 'Cicrk Loca! Othice. L.
Y, Oflicials @

2

// <.

.

CS Samghakhi GPS Ali Zaman R |
: ) i
Favaz Khan S/O Badaam Khan CS Khatim lan Jurobi Dara | GPS Turangzai Baba G AVP J
*Murad \Il S;O Ali Rahman CS Jarobi Dara Abdullah | GPS Maikana FAUTE
Asi f'T\iiZ(n 5/0 Jamal” . CS Samghakhi .. GPS Adam Sawe | T AVE T
Mukdmmll Shiah S/O Hazrat CS Anargi Payan GPS Aam Kili Favp
Muhammad e N i
! Zahir Shah S/ Abdul Walid P8 Sherkh “:lh:t ¢GPS Navi Kili RN
e 'r e :'f” - ) .
. Tahit AT S0 Lula Kban i ¢S Mamarai Mu Aant T GPS Chamarkand Moo PAVe T
T Mazatfal \/() Najdem Khan CS Khatiin Jan Jarobi Daca | GPS Banda Ziarat wp

tO lernuinaiion at any tise

rasnd o o

vreport of their arrival within |3 du\ s, alter e bssuatice ol this ;\p;mmnmm Ord

(Farid Ullah Mehswadi
Ageney Education Officer,

I'E duLauon (FA IA) FATA Scerctariat Peshawar
Agent Mohmand Agency. :
itional Chief Secretary FATA for perusal ot the Addmona! Chnef Secretary FATA
etary SSD FATA Secrelariat.
ccount Officer Mohmand Ageney at (;h.:!l.m.n
srzeon Mohmand Agency., ' '

o

-Mohmand 3 u
LN

N

Maohmand Agency

Cv Education Otficer,
Mohmand 3 geis

years after tie issudance of 1 ns
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 THE, SUPRERTE COURT OF EAKISEAN ,
(APPELLATE FURESDICTION) - .,
© PRESENT g CO S
MR..}'USTICEUMARATA BANDIAL fﬁr
MR. JUSTICE MUNIB AKETAR  ° 3
Civ}i Petitions No-624-P 661-P[15,264-P to B ¥
266-P/16.446-B, 450-F, 517-F to 530-R of 2016 - 4
{Oc appeal [from the ondsr dated 2392015, 27.102015, . 3 .
12,4.2016,~15.62016, 5.102016, posoed by Peshnwar High' h
: . i Posbmvar In  WPNo3T66-PI4, WENol601-P, .
N - W.PAOGZ-P—4264-PIIS. ©WP2sIS-PI3, WP2490412 " K
: : W.P.No.dllO-PIlS,W.P.4IQ-?IIS.4165-PQD&P1!$) " -? .
1 . .
» . ': - 4
7 P.No.624-R of 2015 . Additional Chicf Secretary FATA, FATA
-7 : . Sccretasist, Warsek Road Peshawar Vs Mr. Haz
o .. Hussein and others. . )
% - C.P.No.661-F of 2015 - Govt of KPK through Additional Chief Secreigry
= : L. - PATA, FATA Sescissiot Warsak Rood Peshovar™
g ‘ .. hSdeaﬁdHu;sdn and aodther » 4 . '
. . . . S |
Cp.NoZ64Pof2016 Additiona! Chief * Secretury  FATA, FATA ¢
' ' Secretariat, - Warsals “Raad Peshawar Vs, Afpur
. Khan« - iy C L
. e MM L. i . <4 S - !
A FATA, FATA '
thaat

: ot Chisf +“epreti
- Searetariat, Wirsale Rozd Peshewds ¥s. Qi

. Khan . _
Additional  Chief _ Seoretary FATA, FATA ©
Secretariat, Warsak Road Peshawar Y& Sher 4 o

c - %

s p e i - Akt

\/c;g.gg.'zss-z of 2016

Py

&

X

o, 0 ‘MJW
ol

\

' i kgnd}othm : 3 e
\/‘ . e - i 75'“ : A
C.P.No.446-2 of 2016 Additional Chief - Secretary FK;A,, FATA- '
. Sccretarialy warsale Rosd . Peshawar Y&, ~Mst
' Nﬂ.\'gﬂs and Othm i t . 4 - R
v )

C.P.No.450-P 0£ 2016

CP.No.527-E of 2016

C.P.No.528-F of 2016

o’

-

\
JNo. 0- 1]

l'/' -
P A
Cuicf  Secrary  FATA,

Additional
Sccretarist, Warsak Road Peshawar ¥s. Naik
Khan * PO . ‘3

1

Additionsl  Chisf Sccretary
_ Khap and another.

,mvasmb

N-Goo\i\_“’ -
co o;{!,\(‘m\\f-}i.‘?‘.“... o

e s B
Supre™ amad

Secreturiat, Warsak Rosd’ Peshaway Y&

%A

3ATA
ikdar

FATA, FATA
Yousf -

et
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- T . . Suprasn courl ot Paltivmn o
amaba o

omitied. As a result the\lgafued Peshawar High Cout.oow is‘s)md with
;unsdncuon i relation to the maticrs that arise in l.he ezstwlnlc FATA temritary.
In this behalf he has also placed on record anordzr bys Largc:r Becch o'f‘.ms
Court dated 10.7.2018 pz\'ssed in CJPs.No.253-P and 134-P -of 2017.

Accordlngly, learncd Addmonal Advocau: General and Icamcd co’\:‘mcl for ‘the

respondents pray that the tmpugned judgroents be set asxdc and the mafteribe | "

s . " ﬁ)‘& -—
C.PNo.624-P/15 cie. 2 ST "_" > L
‘ : i
C.P.No.528-% of 2016 Addmoual Clucf Sccrotary  FATA, ) ATA o ~
: Secretariat, Warsak Road Peshawar ¥V _j, Wall . 1
 CPNes3Pof20i6  Addional Ciief Secriafy FATA, ‘EATA o
" Secrefariat, Warsak Road Pesbawur Ys. Baifur 0
~ - - Khan and another ) . 13
" For the Pefitiorier (5) Mr, Zahid Yousuf Qureshi, ‘Addl. AG. e . 3
(i all cascs)  ahwMr. Saifulah, ADEO aad Javed, § c’ro R ; ; :
For the Respondeat () Mr. Kbalid Rehman, ASC. : 0
a .. MrGhulam Nabi ASC. :
Date of hearing 1128112018 = ; .
‘ORBER 5 i
‘Umar Ats Bandisl, J.- CPNo§24-P of 2015 is barred by 30 days. The d ;
lis condoned as the quwdons raiged in thls p:tmon are - thc sxunu as in the 'JE
. ’ . L . ‘
connecmd petitions which aro filed wnhm the time allowcd. R:rfren st . 1
.ox ' :
madetoﬁ‘zccascof ehre 'a S
. H
. gnd gtherg (PLB.1975 SC 397) t .
2. Leamed Additional Advocate General, KPK states that the impugned
.judgment was .rendered by tﬁe leamed High Court without coasidering .t.he
_jurisdictional objection to the maintainability of the Writ Petitions urder
' Article 247 of the Constitutian. The said obju;tion is not,pressed p‘mseml i \ ,
view of the 25% Amendmén}. to the CQnsﬁmiion whucl;y Article 247 has ..cn . H

0
- —

~
i i’ o ieee b e 4

S

o —




- CPN0.624-PAIS eic. ‘ 3 : -

:
. ., 1&

remanded to the lcarned High Count for decision affcsh is the Writ Petitions

.. ' R
filed by the respondents. . S I
3. Accordmgly by consent the 1mpugncd judgments are set aside,

* the petitioas dre converied mlo appeals and allowed grd thc matier is

‘ rernanded to the lcamed l-hgh Coun for dccmpmaﬁ:tsh of the Writ Pedtions
filed by the mponden ~£‘-whit.:lr , cified 1
" M ) v . ‘0 "
respondents aje still in sewwe, "u%ag;it‘mc’nghm 'shall nat be nﬁecwd
\ adversely under the acnw}l{:y d?respdhdnﬁ&- d c:czswn is rendercd by tha
!
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PESHAWAR
(Judicial Department)
- W.P.N0.2489-P of 2012.

RAXLARLLLZI S 8 B e
E— el

Date of heanng: 22.01.2019. l
i

M/s Ghulam Nabi and Mr.Muhammac Asif, i.\{"‘f-.;

advocaltes for petitioners. f e
. ST

Mr.Mujahid Ali Khan, AAG for respondenls. AT {

JUDGMENT T

MUHAMMAD _AYUB KHAN, J.-§ This

Judgment in the Instant petition shal also
dispose of W.P.No.2515-P of §2013,
W.P.No.3766-P of 2014, W.P.No.16@1-P of

2015, W.P.N0.4062-P of %2015,

W.P.N0.4063-P of 2015, W.P.NOAO‘FA-P of

2015, W.P.N0.4110-P of § 2015.

|
W.P.No.4162-P of 2015, W.F.No.41}5-P of |
0 2015 and 4206-P of 2015 as t.::ammon
= ' 7question of law and fact is Involv 5 in all ‘
Z these petitions. _r-_! T
2. Pelitioners in all the petitio?_s were
appointed on contract basis againsi; against
the posts of PST, PT(;, Insjructors,
Chowkidars and Field Cattle Atlendants
through different orders by the res#ondem-
department in the erstwhile FITA. In

W.P.N0.2488-P of 2012 (inslantlpetilion)
i

i

[)

'
d

e g

N
L ]
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and W.P.N0.2515-P of 2013; peui:ganers -

al

A ‘
T Y

have sought remstatement/regularizatlon Do,
whereas in the remalnlng writ petmoris only '
reguiarization of service has been so%nt. in’

.
3

g for’

W.PNo.2515-P of 2013, afer servg

4

1

some time, pelitioners receivad aXnotice, i
vide which their serv:ces Ijave been CL T

terminated since 31.12. 2010 and nslese,
B respondents No.7 " 10 12 have- been I
appointed without any advqmseme’-\t Th|s g

court  vide judgmenlslprders daled .

: m

20.09.2015,  27.10.2015, * 144

15.06.2016 and 05.10.2016 allgwe ihe said ~
15.06.2075 .

S m—— -

writ pelmons as prayed I'O The above
?

|udgmenlslorders of this coun were assailed ' ,
J “.

[\‘/é ' by the Government/ respondenls before the
Q  Hon'ble apex Court in ’CIVIl ‘.-Penuon..'
- Mo624-P, 611-P12015, 264-P iflo 266

a PI2016. 446-P, 450-P, 527-P 103530-P of .

2016.. Sald petmons were ali:wed on

~

. e

28112018 by setting asmde le above
‘F
! judgments/orders and ths maner was

remanded back to this ccurt for decision

afresh.
g 3 in view of changed circumstances

introduced in 25" amendment Ancle 227 of

the Constitution was omltt:-d ang lhis count

~
T PR SR V) - e

(q..
D

. A—a * .

e e e w—
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of -the {Amendment) Act of 2005

£

Lt

i

is vested with the powersf;ursdnctgn to

{TA

4. Through sub-section (2) of Secilon 2.

entertam matters refating to erstwhlla

proviso added therelo, it was pirecle thal a-

flerson though selected for appomtn} ent m

" the prescnbed manner 10 3 servnce s post
‘on or afler the ist day of July 2001 |I|| 1ho

© commencement of lhe ald A%t bul'

appointed on contracl basis, shall wit eﬂecl
;

from the commencement of lhe sald, ct. be
3 .

deemed to have been ap;)oirzuisd on\ egulaﬁ'
basis All such persons and the persons
‘appomled on regular basis 19 a se{nce or.
post in the prescribed mapn=~r after the

commencemenl of the said Acl sha . lor al

lnlenls & purposes, be a cnwl servan excep

_for the purpose of pension or gratun y. Such

a civil servant in tieu of -pension & graluir,v

be entitled to receive 's.!ch amount

conlnbuted by him towards lhe Cog nl?utdry

r
~ Provident Fund along wnh co§trlbution

made by Government to his acco nt in ti'=

prescriped manner. Further brow
the evenl of death of such civil servan

whelher before or after the fetlre ent hs

W

vide _'

:l lhal ‘n‘

family shall be enuued lo re.etv, he sad .
y
} B
AT e e
S TER
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3 :""!
amount if it has already not been re ived
by such déceased civil servant.

5. Once again, through the then NWFP

now KPK (Regularization of Services) Act

No.XVi of 2009, on the strengl of

provisions of Section 3 thereoft  all )

Lt

3

-+
1

employees Inciuding the recommendee ol

\he High Court appointod on contrgct of "

adhoc basis holding that on 31" December, |

2009 or il the commencement of this Acl

shall be deemed to have been : alidly .

appointed on regular basis having lhz same

_qualification & experience for a regulpr post
subject to exception * - that§

service/promotion quola of all

cadres shall not be affected. .

-6.  Through the provision ¢ of Secjion 4—A
R
of the Amendment Act, overriding effect was

given to \he provision of thls Aclipver all

other laws & rules for thelu i belng

"enforced and it was further provn ed that

any law or rule, coming in i:onﬂzct
,

provision of Amendment Act or inconsistent
X .

thereto, shall cease to have effget. This

clause of overriding & superlmposi!;g nature

has equipped the provision,bf Amendment

the."

ervice’

L e o e

- v




v

Act No.XLI of 2009, with ever lasting effect
over all other laws & rules then in Jogue. -’
7. Leamad counsel for ihe etitioners

invited attention of the Coph to-the earlier

judgments of the Bench involving same &

simitar issues, which were rendesed in the

ca¥

case of Or.Rizwanullah etc" Vs é,ovemment

of NWFP etc (W.P.No.1510/1987) and in

 many other wiit petition;s.;ﬁvhq ?Ro_ontraqtual

servicas were regularized Igy thet strength of
the said judgment, elabﬁrgtely 6ealiqg with
each & every provision o} Iéi!v refgvant to the
subject matter . promulgated fram time 1o
time ‘and if wés further stated at"the bar that

A Y

this judgment of the Court w? accepted

and acted upon by varlous dey frtments of
the Provincial Govemmént amt;lj services of
contractual employeés were duly
regularized, issuing office order. -' at different
occasions and no grudge or g,é evancé was
shown against it by the ;(fipvéfn?ant to take
the matter to the Hon'blé Apex." curt.

8. Learned counsel for th peﬁtioners
further invited our auen{]on to djfferent.office
orders, issued in light of the judgment cited
above by  various :,.{Heais of the

InslitutionslAdministxati\ge' Secr tzries of the

-

-“""P:-* -

.
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hade

Provincial Government complying’

sald judgment in fuil.

8. The teamed counsel also inv:fed the
Court _ attention 1o the cqse of:
Mst.Shagufta Syed Vs. "Govarriment “of
KPK etc W.P.No. 1731!2005 ] Iongwuth

" W,P.N0.475/2006 dated 11 09.2007,

extending the benefit of the provislon of
Regularization of Servica (Amend ent} Act
2005 to various employees \iho were
appointed on contract basns The leamed
counsel produced copy of the 1u jgment of
the Hon ble apex Courj, gwe in Cwnl
Appaals No.150-P & 151-P of 2008 decided
on 24.03,2011 where thp abova{menhoned
Judgment of this court vyas lmp gned “The
Hon'ble apex Court atter elaforateiy &
extenswely dealing wuth each &jevery legal
& factual aspect of the case. notﬁonly up_held

the® view taken by this Court but also

referred to its own judgment Q'ven in_ Civil

' Appeals No.834-P to 33'7’-9 of 2010 decided

i
~ on 01.03.2011, whereln. it was held that the.

cases of contractual - ebployees though'

{ .
appomted on project are squ rel; covered

by the provision of Sectzon 19' 2) of NWFP :

Civil Servants Act, 1973 Accordl .in. both

P N
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) -
_ the appeals filed by the Govern

_the Competent Authori‘ty app intlng the Sy

dates as_contract emp|oyees _ galnst the :

nt in t.he.

\ . R e r !
sald case were dlsmussad :

N
M
vl
g g N ’ . 3 4
a
i A MACRARIPTE i b 1 g i

e eama

10. Confronted with the abov ironc—lad
lega! position, the leamed ddltioﬁal ' ;
Advocate General was re‘peatedl¥ asked oy .
draw line of distinction between the case of ’

the petitioners and of tho:ae to wh,qom benefit t‘
of the said provision of law waé'. exten';led
and their contractual ),servlgas »s;ere :
regularized,- however, he was found ‘
defenseless having no.answer.- much less

plausible to offer. We r‘ai/e onjrecord the |

copies of the appomtment orders lssued by
petitioners at different oc}casuons ‘on d:fferent

posts in quesﬂon f,'

11, An fironclad proof In _shahé of

-1

4

documentary record is a}vallabl 2

on filé that

———— L —

the petitioners were apgomted on contract
basls by the Competent Authonty, whichis a

fact undeniable in natures and - their

-

contractual services were repewed and
extended from time to time.

12. The undeniable I.ggal pc; ition is that
the petitioners are c'pﬁtract e}nplbyees

pecause they have not beep absorbed

¢
!
i

.

L s ——



: pem‘lanently ln the departments concemed

- where they have been apponn ed aﬁer

7.

" entitied to protection p.fﬁthe‘

’ contrary The latest enactrnent*

adopting procedure. thc;refore. .

provisioﬁ of sub-section (2)?»Bf Sé;ﬁon 2 of

. the then NWFP now Khﬂ/ber Pal tunkhwa

Civil Servants (Amendmant) l\ct‘

their rights are further protectedg n a more

effective manner by provisions of Secﬁqn 3

of the then now Khybér Pa’khtunkhwa

Employees (Regulanzatlon of Se r Ices) Act

2008 to which superlmposmg .&. overndlng

. effect was given on aII the ruies & law to the

ame lnlo

v 9

force on 24" October. 2009 when it was .

. published in the official gazefte of ‘the

Provmce extra ordinary.

13. - Vide Notlfcailon "§No.SO(E)

SSOICSTRIQQ-1OB dated  11.05.2012,

protection was extended to e loyeés of -

Community ~ School Teachers. - For .

convenience said Notification is ] eproduced

“as under. R
+

“No.SO(E)/SSDICSTR/99-1 Oali The
Governor, Khyber Pakhtunkhwa in his
capacity as the Compe‘fent A thority has
been pleased to approve the ra-pppomtment
of Community School T_eacher:‘s; \_h(ho qualify

. [:
." 4 §
.. b 3 :
2 8
# A )
“a B i
i .
el ‘
d '
.
3
1 .
9
v
cAD
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7.

77

s

to be posted agamst me regul r posts of
PST (BS-7) in phased mann’er at -the
respective Agencies & FRs, pure,{ly ‘on merit

basis in accordance with the existing
recruitment criteria but in relaxation of upper
age lmit with immediate Eﬁect as specified

below.,

1.

The available regular vacant PST
(BS-7) posts in the Prirpary/Middle
Schools In FATA will ?e filed up
from amongst the | om;nu_nity
School Te’achers and no fresh
candidate consxd red for
recruitment il - all the ehg:ble
Community Schoot T achers are
absorbad agalnst reggtlar posts in

their respectuve Agenc es/FRs.

Schoo! Teachers
consldered for eéppomlmem
agalnst the regular vacant posls
of PST {BS-7) after adjustment of
local qualified teachers. ’

. The services of the! un-quahfied

teachers shall be dispensed with,

. The Community Scr;ools whose
Tt

teachers argl'_a appointed and
shifted to other schools against
regular posts, would be closed

down.

. The respssﬂ!/e fCornmunity.'

Schools studgnts would be shifted
to nearby requiar ss ools. and no
further recrultment of Community
School leachers will be made,




P

-~

..D\

s 3
Secratary .

Social Sectors Dgpartment

FATA Secrgtariat,

Peshawar’ : .

- 14.. “Question is whether " petitioners are
| governed by the pro;risions of jvhe North
West Frontier Province (now Khyber
Pakhtunkhwa) Employees (Regul.axrization of
Services) Act, 2008 (her.einaﬂer ‘referred to

as" the Act). It would be r levant to

reproduca Section 3 of tQa Act:

~

G, e S wim——

“3. Regulanzaﬂon of Servlces 3
of certain employ es. Al )
employees in luding
recommendees of the Htgh
- Court appointed on con act or
adhoc basis and “hold g that

post on 31 Docembe 2008,

or till the com ence ent of -

this Act shall pe de%ned to

have been valldly appol ted on
ragular basis hgw g tﬁ e same

quahﬂcatlon and expenence

-

e

Jop—

| At b, oo 4=+

15. The aféresaid Sgction;‘ of the Act
reproduced hereinabove clearly, provides for
"the - regularization of the § employees

appolnted either on comact basis or adhoc

basis and were .holding contract

appointments on 31st Dacember, 2008 or til

el o . e

,(_3 N

-

RS
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date provided In sectiop -3 ibid;

IR

the commencement of this Act. Admittedly,

the petitoners were appointed o* contract

- basis, which period of their ap:fintments

was extended from time to timejand were

holding their respective posts. oh‘. he cut-of

as .tﬁey
(pelitioners of W.P No.-2488-/2012 &
2515-P/2013) were termiiiéiéfq frgm service
on 31.12.2010.

16.- Moreover.‘the Acf ,conta_lgs a f\on
obstante clause in sectio;\ 4-A which reads

as under:

“4-A. Ovem‘ding‘. aﬁépt. -
Notwithstanding .'a_nythgrg ‘to-
the contrary contained [n any
other law or rule; for the time
being in force, the provisions,
of this Act slia-ll hai(e an
. ovgm'ding effec;'t anc;I the
provisions of any such jaw or
rule to the .extent of
inconsistency to this Act shall

cease to have effect.”

17. The above Sqétion-  expressly

excludes the applicatior{ of anyf otner law

]

and declares that the provisiongy of the Act

will have overriding effect, being a special
énactment. In this background, the cases of

the petitioners squarely fall withif the gmbit

sand
U

. ————_n s Sy

ety | —
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of the Act and their services were 1y andated

3

to be regulated by the provisiohs 6f he Act.

2.2 Further{'nore, relevant to the §ubjeq§ is letter
No. 8878-87 dated 13.12.2010 (Annex D/1

n WP. No2515-P2013) it has been

mentioned In it that regular-vacant :pasts be

i,

advel:tised immediately and re ruitment

sty

pro.cess be completed as per pescribed
procedure on priority. It. shows that here are
regular posts against which’the 4 ‘et'tﬁoneré

. were- working. Some aPppi_ntm" ts r;a've
been made by the - respoﬁ: ents in

4 Pursuance of the above; le:'tter.: -icfz ‘:'.are

mentioned as respo’nden%s"!n WPjNo. 2515~

J PO ' SO
é ) 48,  Providing cause of actiorélgrievance.

s ‘\9_,;, ' to the petitioners, the Govgirnmélt 2 of NWFP
4{ o {now Khyber Pakhtunkhwa) presented a bill
. in the Provincial As§eﬁbfy thriough which

Section 19 of the NWFP Civil S'ervants Act

was to be amended. The sé‘d bill was

passed by the Provinciat Agsembly of

. ! j . .
NWFP on the 5" July, 2005 and assented to

by the Governor of NWFP on 12" July,
2005, which was noﬁﬁédlpubliihed in the

Gazette of NWFP, extra’ ordin

ry on’ 23"

July, 2005.

a

)
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© Act, 1973 (N.W.F.P. Act No.XVIH

- foliowing effect:-

Sub-section 2 of Section.'i
= e

Amendment Act IX of 2005 i

“2. * Amendment of Section 19.of -

NW.EP. -Act No.XVill -of - 1973% In the
North-West Frentier Prov!nce CiviltServants

of-1873)
for section 19, the following ishall be
substituted:-

18 (1). Pension and gratmty ---Not

. relevant.

2 A person'though selected for
appointment in the prescribed Tanner “to
servlce or post on or aﬁer the Ist day of July,
2001 ili the commencement of the sasd Act
but appointed on contract basis;,® shall wuth

affect from the commencement gf the said -

Act be deemed to have been appbinted ona

" regular basis. -All such J'Jérson‘s and the

persons appointed on regular asis to a
service or paost in the pre.;cnb d manner
after the commencement of tne s Id Act, for

©Loal intents and purposes ; be c ll servant,

. except for the purpose. of ansion” or

pension and gratuity; be entitledjto recaive

- gratuity. Such a civll servan:t!sha} |, in’ lieu of

-such amount contributed. by him wards the
Contributory Provident Fund, alc;ngwnh the
contributions made by Govern ent to his

account In the said funcg. in the prescr[bed .

manner”.
.19. Through the above provn ion of law,

the employees appomted on c {tract basis

A ST
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but in the prescribed manne‘r‘were provlded

proteclton by regularizing thelr se ces The

'provrso added thereto states that a person.

who is selected for - apporntme t in lhe

prescnbed manner to a servrce oi post but

" appointed on contract basls shall vith effect

/

. the commencement of thls Ord nance‘gor .

“r

. from the date of .hl,‘i “ior_rtlpqous

E employee shall, for ail mtents

’ appomtment whrchever may be

. _concerned except for ,‘_the

 (ater, ‘fbe

deemed to have been appolpied‘ n regular

v

basis in the deparlmenl conce ed Such
{purpo§es.

be regular employees of tha(;' institution

pension of gratuity. All’ such:emplojees'
shall, in lieu of penslon & graturty be

entitied to the benefits of the fontnbutory

Provident Fund scheme in the: prescribed

manner

20. For the detarled reasons dlscussed
above we entertain no amount f doubt that

the petmoners are entltled to,the prayed

relief because services of sr" |larly placed

-employees  of dlffe[ent b institutions/

depariments, who were °pomted on
' contract basis, were held to have been

w
regulanzed through the provrsion of vanous
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enactments, discussed above} moreso,

when the main judgmerft of this;.::r;suri was
not impugned before the Hon'ble apex Court

by the Provincial Government, therefore, no

" distlnction can be drawn between the case {'

of the petitioners and of those to whom the |

same and similar benefit was extended by I

_ this Court. Even oth.erWIse, once the law .",

[

has been mterpreted t}ie earller j

judgments of this Coun in faviaur of the (

employees, then the subseque t DNIsnon

‘_ with the earlier view.

i
Bench, in view of tha- long'chaln of \

cannot deviate from the previous view, . |

-

moreso, when we have no reaspn to differ
3

21. Accordingly, thls . andf all “the
conpected petitions  are allowed and

respondents are issued ag writ di__ cting them

to tréat the petiﬁoneré of this and of ail the

‘/(_‘ '
£
a__
2
2

connected petitions as; regula_ /pemmanent
employses from the law c:.slme int;: force, as
discussed above or frghl t:e- d;'ste of
officiating service as stéted in'{he relevant
provisions of law. Fom;ai offi e order be
immediately issued in this re?ard by the

competent authorities in regard o the above

. : i
authorities/dictas of the Hon'ble apex Court,
|

|
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t
: . legal pasition, the service books/record of.all : 1
] .
the petitioners be dulyr arranged and 2
S i
prepared, however, their inter sg seniority .
be determined by the competent'guthorities '
in accordance with law and rulgs on the :
subject. ;
22. 1t Is added that'as responcents No.7
to 12 have been appointed when services of
the petitioners in W.P.No. 2515-{ of 2013
were terminated, therefore, the rnatter is left ,
to the respondents to deal with 1he fate of
respondents No.7 to 12 in accoré;ance .wnh
law and rules on the sub‘eqt/r |
e ; i
P . }
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‘  CIVIL APPEALS N0.231, 235 285, 236, 238, 241 242,~ '

-§. 243, 256, 260, 202, 26: 253_L2._6‘L._2_6§._21§,—_2_3.2~Z§l;_28—‘54 ! |

{ £300. ) A

Ty 304 & 306 OF 2020 7 ‘
' | AGAINST JUDGMBNT-DATED 14.10.2014 OF PESH@WAR‘

:!  HIGH COURT, PESHAWAR, I\BSED IV WRIT\FETITIONS . ,
f %’ NO.380-P OF 2012, ETC. ¥ K

. Deputy Dlrcctor, Fina-ice & fin ‘-??231‘ 020) !

o Administration FATA through Additional ‘ ) 1

IN THE SUPREME COURT OF PAKISTAKE

{APPELLATE Ju. RUSDICTION)

PRESENT:

MR. JUS'ICE GULZAR AHMED, {
MR. JUS:ICE IJAZ UL AHSAN
MR. JUSTICE MUNIB AKHTAR §

Chief Secretary, FATA Peshawa: % others

. Additional Chief Secretary F; TA, FATA

(in CA 233/2020)

P

Secretariat, Warsak Road, Peshawar & "
others . : ’i
i Secretary, .Govt.. of X.P. /griculture, (in CA 235/2920} - %, |
. Livestock &  Dairy D selopment ‘
' Cooperatives & Fisheries, Prihawar & :
I others . ' f
b Govt. of KPK through Chief Sec: -tary, Civil fin CA ’35/ c20) '
: Secretariat, Peshawar and other- .
s Govt. of K.P. through Chief Secretary, (‘ACA233/ 020) .
Peshawar & others !
Province of KPK-through Secre"m/ Health ﬁnCAE“/ﬁ!m} ‘
Lepartment Peshawar & others. .
Govt. of KPK ‘through Secrets y Health, fin CA 242/4020)
Peshawar and others - R
Govt. of KPK through Secretc-y Health, fin CA 243/2020)
Peshawar and others .
Govi. of KPK through Chief Secretary, fin CA 256/2020}
Peshawar . . A |
Govt. of KPK through Secret ry Higher {in CA 260/3020) |
Education, Peshawar & others . ,{
Additional Chief Secretary FA[A, FATA (mCA"62/§0291 i
Secretariat, Peshawar & others . ,
Govt. of KPK- through Chief” Secretary ImCA"t-\?/i 2)
Peshawar & others | .
Additional Chief Secretary F:TA, FATA ifn,CA 264/2020) . * ,
Secretariat Peshawar & others . l
Govt. of KPK through Chiel Secretary (*“54955/502‘” 3 i
Peshawar & others M o8
Directorate of Livestock % Dairy (in CA 278/2020) 11
Development FATA through it Director, % ’ [}
FATA Secretariat, Peshawar & ¢ hers | ]
Additional Chief Secretary’ F/'TA, FATA rnmzﬁ/fozc) 11
Secretariat, Peshawar & others D 1
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Additional Chief Secretary FATA, FATA
Secretariat, Peshawar & others

Govt. of K.P. through Chief Secretary,
Peshawar & others

Govt, of KPK through Chiei Secretary
Peshawar & others  *’

Additional Chief Secretary, FA=A , FATA
Secretariat, Peshawar & others

Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others

Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others
Additional Chief Secretary, FATA ,
Secretariat, Peshawar & others
Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others

Additional Chief Secretary, FATA , FATA

FATA

. Secretariat, Peshawar & others

Additional Chief Secretary, FATA , FATA
Secretariat, Peshawar & others .

: Additionial Chief Secretary, FAIA FATA
' etariat, Peshawar & others.
. Additional Chief Secretary FaTA, FATA

Secretariat, Peshawar & others+

Govt. of KPK through Secretary Health
Department Peshawar & others
Secretary Health Service, FATA Secretariat
Warsak Road, Peshawar & othe.:s

Govt, of KPK'through C}ncf Secretary,
Peshawar and others :

VERSUS
Dr. Lal Marjan & another
Sher Farooq
Barkat Ali & others
Lal Rehman & others :
Syeda Humaira Sultan & others
Mugqgadar Shah & others

Nazeerullah and others
Muhammad Farooq and others
Muhammad Waris Khan :
Umar Muhammad Farooq & othnrs
Gul Wali Shah & others

Salih Shah & another

Riaz & another

Irshad Hussain & others .
Dr. Sajjad ur Rehman & others”
Farzan Ullah & others

Zaher Ud Din

Saida Rehman

Muhammad Tahir Afridi

Jjaz Hussain & another qe
Alipur Khan

Qimat Khan

. {in CA 306/2020)
. Appellanv%

(in CA 261/2020)
(in CA 286/502(;)
(in CA 287/2020)
fin €4 290/2920)
fin CA 291/2020)
fint CA 292/2020)
(in CA 293/2020)
(in CA 254/2020)
lin CA 295/2020)
fin CA 296/2030)
fin CA 297/2030)
fin cn?smoio;
inCA 300/2010;

{in CA 304/2010;

{in CA 231/20. }
fin CA 233/20 30/
fin CA 235/2020;
{in CA 235/20g0)
fin CA 233/202;0)
fin CA 241/2020)
{in CA 242/2020)
{in CA 243/2020)
fin CA 256/2020)
(in CA 2§0/2020) .
{in CA 262/2020)
fin CA 263/2030)
(in CA 264/20320)
{in CA 266/2020)
fin CA 2?8/2020)
{inCA 279/2030;
fin CA 281/2020)
fin CA 286/2020)
(in CA 287/2020)
fin-CA 290/ 2020}
fin CA 291/2020)
{in CA 292/2 0
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Sher Alam & unother . fin CA 293/2020) ‘ !
Naikdur Khan . (€A 291/3020)° ;
-+ Yousal Khan & unother . (inCA205/3920) - '
Wali Khian Y. : . fin A 296/2 £20} K H
Snifur Khan & another 4 . (inCA297/2920) . l
Nazir Gui & others " (in €A 299/2q20)* 2 )} IBERE
Nadeem Ahmaod & others . . (inCA300/3020) - ¥ i
Muhammad Zada & another” ;  (inCA304/2Q20) ’ i
Mst, Saeeda Rehmon ‘- . (inCA306/2020) -
... Respondants - |
For the Appellants . Mr. Shumail Ahmad Butt, " Advocats :
Qendral Khyber Pakhtunlhwa, co

Mr. AL Ali Khan, Addl A.G. KPK . .
Barpister Qasim Wadood, AddLA.G. KPK
with %rum Shahcen, DD, HED
Mr. Asif IChan, Litigation Officer, HED.
Mr. Amin Jan, AD, Fisherics ’
Mr. ¢ uizar Mahmood, AD Fishcrie§ KPK. K '
Engr Falak Niaz, AD(Dost) ‘ i
Rajb:r Khan, SDO, PHE, KPK
Mr. Sadullah, Assit. Secretary, BOR, KPK
© Mr. "uhim Ullah Khan, Sr. Law’ fficer,
ICPPS! ;
Mr. < Assad Ullah Khan, SO} P&D . ) 9
N Department. 3 T ‘
. Mr. Mmanat Ullah Qureshi, Dy:§Secy., ; {

Finarce Deptt. KPK i

For the Respondents _;, Mr. Khalid Rahman, ASC
. ] 74 {in CA.246/2020) -

+ R-2 Iz Person
fin CA..11/2020)
Haji kiuhammad Zahir Shah, AOR;
fin C4 33/2020} - : 3
Mr. Ainan Karim Kundi, ASC

Syed Nifaqat Hussain Shah, ACR
{in CA.%:15/2020) ;

Mr. I'.i5\quat Ali Tareen, ASC., :
- Syed Rifagat Hussain Shah, AOR i
inCA .. +1 and 300/2020} -

Mr. ¢leem Ulldh Ranazai, AS? F §
fin CA 512/2020 and 243/2020) ,
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Mr. M sir Mehmood-P, ASC
{in CA.%#/2020} .

L e

“wd
Mr. K¥ahammad Asif Yousafai, AS
fin. CAa 52/2020 and CA282/2020)
-l - pmmyme— 3
Mr., ¥/aseem ud Din Khattak, ASC’
fin CA. | 78/2020 and CA.279/2020)" ;

Mr, Q;h.xzammil Khan, ASC
Syed"Haziq Ali Shah, ASC
fin CA.:2150/2020) .
R-1 Ix. Person {w/o enter appcarance]

CATTESTED . -~ |+
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fin CA.63/2620)

Mr. Muhammad Asif, ASC o+
fin CA.7:66/2020) :

Mr. )/luhammad Munir Pa:acha, ASC #

Syeé hfaqat Hussain Shah, AOR
C&% 2020

Mn Asad Jan, ASC
. CA29%/2020 . ¢

N.R.

. CA230/:1)20,  CA208/2920, CA81/2020,  CA.290-297/3 20,

CA301/ 420 and CA06/2020.

! 3
. . K

Date of Hearing : 26.11.2020

~ ' ¥
JUDGHENT :

»

. Judgment we intend. to decxdl" Civil Appeals No0.231, 23?3
235, 236, 238, 241, 242, 243, 256, 260, 262, 263, 264, 266
278' 279, 281, 286, 287,290, : ’91 292, 293, 294, 295, 296
297 299, 300, 304 & 306 of 20"0 as they mvolveacommon
question of law,
2. Through the in;tanl' Appeals, the Appellants h;;'e

_challenged the impugned J:_v:dgme‘ﬁts' dated 14.10.2014
passed in Writ Petitions No_.:’-QO-P (Z;f 2012, etc by the

. Peshawar High Court, Pesh%.'ar. ’l’h;: Respondents had,

through the Constitutionai' Petitions, sought the

regularization of their services, Which was allowed.

H

3. - " The brief facts gwn;;g rise to this lis are that thz

Respondents were a.ppointea on contract basis agaumt

different posts in the erstwhili FATA. The Respondents or.

different dates received termt haton nottces and, certa.m

others were appomted in the'i place. The sa.\d steps were

(/«bu.
assailed before the Peshawm High Court by waya‘o‘

Y/
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Constitutional Petitions which were allowed vide order pi the
High Court dated 05.10.2016. “he said judgment of thg High
Court was challenged before this Court. This Cou.rt sef aside

the judgment of the High Co‘hrt and rem_nded the matter

back to the High Court for dec ision afresh vide ordcr this

Court dated 28. 11 0018. The iigh Court vide the .mpt 3gned

judgment allowed thc Cor, stitutional Petmon off the
3

Respondents. As a result, t.rr: Appellant- Dcpamnent was

ordered to regularize the services of the Respondents ‘
1»

4. Leave to appeal wa;s' granted by this Co vide -

order dated 09.03.2020 in the following terms: -

“The .learned Additional Advocate

Khyber Pakhtunkh g contends that
ndents | m these petitions were employed eit
emp yees

all: the .

Respo ron -

project posts. or on contract basis or were
under Section 42 of th Companies Act, 2017 and in no ‘

circumstances their st rvices were to be re_qulanz He "

further contends thai. in all impugned judgmen s, the *
h Court has merely allowed writ petitigns on
basis of ‘similarly p!crued persons, but thhoufzat all .
adverting io the facts and circumstances of each~and
'and without applying its tind to
‘at even the laws under gwhich

learned Hig

every case separately

the same. He adds i

their appointments we: e made were not advérted to. He

submits that the Resr ondents who are emp(oyees on’
ct etuo!oyees or Section 42 employees

projects or contra
were not liable to 1e regulanzed and thus their
hro ! h the

n by the eamed High Court t
.\ these petitions was altogether.
the learned law

reguilarizatior
Impugned Judgment =
itlegal. In support of
officer has referred tc 1 three-memz

Court dated 24 06.2 OG‘I 4 passed in
,-f Knyber, Agnculture Liivestock

of 2014 {Gouerrunenu
ATT?STEQ

‘he contentions,
ber judgmen.§ ‘of this

Civil AppealiNo. 687
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and Cooperative Depurtment through its Secr_etary; and

~ Pakhtunkhwa (heremafter ref&rred to as

referred to as “2009 Act’) tq ‘the Respondents who we'e

employees of different depa.rtmcnt:. in FATA and hence we e

. Article 247(3) of the Constmmon of the Islainic Repubhcn,

others v Ahmad Din a‘nd another). R {
~. 3

‘ X
2. Wenote, that so: e of the petitions are time bm 'red

and in one of the petwons even no condanaaon of di 1
has been filed. The leamed Law Officer states ‘that such

will be done by the pebtwners. B

3.  The contentions (aised by the leamed Addm‘ ’al

Advocate General  Khyber Pakhtunkhwa n»ed

consideration. Therefnre, subject to limitation, leave to
appeal is grar_lted in tiese petitions to consider inter alia
the same. §

s, The leamed Addmc-ral Advocate General, K.hyl:er

“KP") submlts that

the Respondents were employ :'d on contract ba.sxs agamst ’

1

- project posts, hence,. t.herr empldyment was dependant ont

life of the pro_]ect He further contends that the lea.rned ngh

A

Court erred in law by extendmg the application of of the KP o

Employees {Regulanzauon of <tgrvxces] Act, 2009 (hercmaft r'r

- (oo

,,.

- o

" not covered by t.he prov1s1ons of the 2009 Act in terms 07

. Pakistan (heremafter referred lc‘- as “Consututzon] Furt.hii-;

: to deal with the controversy ;onmdermg the provxsxon f-

Article 247 of the Conshtuuor as it existed at the releth .

time and was then a part of the
the Presidential’ Order No. 138" of 1972 rehed upon by
learned Counsel for the Resporulents only provu:les rehef t &

“specific class of employees, w}_nch was dafferent and chstu;

ATTE oT{E

P b — e v s

Constitution. He adds that :

" )
2 S

Wy

* that the jurisdiction of the H1gn Court was specifically i;arr Q. .
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' 5 230 2)8 241,742, 444,756, 24. O° .
Sth01 390,150, 273391 1. 475290 3405 23. 3. A T 270,20 321 7

from the class under which the u,spond(.ms fell. ruthcc, the

19 af the.

. High Court has erred in law by misapplying Sccnor.

- Civil Servants (Amendment) Aci:. 2005.

6. Learncd Counsel lor the Rcspondcnts inly - )
E b .
argued that the Respondents pught to be treated at parzthh '
t.her .

other employees who have ween regularized. He f

nts sH uld ¥

contends that under the 2009 Act, the Rcsponde

R T RN

they yrere employed before ‘the ..

. be regularized as

commencement date of the 200' Act. Further, the ngh u.rt

was vested w1th _]unsdxchon

to adjudlcate upon ma?ers
st Amendment. It kas b%cen

related to FATA in hght of the 9
further ‘contended that the Respondents were regulanzed-

because of certain letters of 'r.hP Government whmh allo ced

on the same sqore, '

%Mﬂm.

regularization of certam employces, hence,

the Respondents oﬁght to he regu]anzed as of rfé,ht.

Moreover, most of ‘the Respoudf.nts have been serv:ng ghe”

Appellant—DepaJ:tment satlsfacm':ly, hence they dcserve to'be

_ regularized on that scoré too. :
, i R

7. The gquestions whic are before this Court for .

:
;
I
Pty
=
44

. determination are as follows:~ _
Could the High tigurt apply the 2009 Act ert ‘

e
T

i

RIEnY
"

FATA/PATA? ¢ g 5
. M X ;ﬁ;’
il Couid the High Court exercise junsdlctlon T‘ ",‘é

l to FATA?

o
2K

in matters relan.

!

idential Order ] '

P

iii. ~ What was the ¢ Ffect of Pres
No.13 of 19727 . } o s
couLD_THE HIGH COURT gPPLY THE -2009- ACT =
FATA/PATA? ) '
. ATTES'[ED
. ' . qqoclala
: e ' gﬁ;,‘:; Cout %. pastan ____
.\7_-—-__.»‘*"*-_._*—*-?:::7“7*::;'-:-**—_;,_;57. e e L "‘”3&:3-‘-—'7-'1- w0
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. jl.ldgments that all the Resuonr onts were employed beforg ﬂué .

c-—,aw,-:;-vhe-'.—c-uw--.-»- - k
- Tigiey zan ‘l: "Wu ;:.— 2t = ;‘.:; 22 e e ' S ‘-
. 8. The learned I-ugh Cioart has helc in Lhe me fned'

7.2

. cut-off date of the 2009 Act. ”'_lrther, that, Sect:on 3 q the

2009 ‘Act provides a . meci:2nism  of regu]anzauon of ..

[ n K STy

" employees’ subject to the f‘l.l.l.ﬁ]_.’i:acnt of certain condauox'}s. In

" this regard, the Preamble of the 2009 Act is reproduced beiow

for ease of reference as:-

“WHEREAS it .5 expedient to provide fo:& the

‘appointment and reg:larization of services of ceftain

employees appointed « n ad-hoc basis against civil posts

and contract basis ag..xnst project posts in the Prou:nce

of the K'hl;ber Pakhturikhwa” {Underlining is ours}

The aforenoted prea:nble provides this Court \ tb

an insight of what the lc"'lslature mtended wh - it e

promulgated the 2009 Act. Th» said preamble provxdcs an

K

insight into thc purpose and scope of the ob_]ect of

@R
regu.lanzanon o6f certain catLaones of employeg of

g

Province of Khyber Pakhtunihwa. Nowhere in’ t.he ;'sa.id

preamble does it provide that tr'° 2009 Act shall be apphcable
on FATA/PATA. The. provision \which addresses t?ngques%on
of applicability of the 2009 Act telates fo employees‘“of ICPff_nd .'
not of FATA/PATA. Sectlon 2 p1 svides definitions which must -
be taken into consideration W _lule applying the 2!)09 Act.
Section 2{d] specifically de- nes “Government”. as ythe

Government of KP. ’I‘hcrcforc, W are unable to agree mth. the
. ’ ’ - - ’
learncd High Court in its ap lication of the 2009 Acl to

FATA/PATA and resuliantly, 10 +he Respendents.
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. g Am.auf: .252‘2% * ’

Q. Even otherwxse it is. worth noting that’ at the gime
- when the Respondents were employed and subsequently K
g ]

'when they were reheved; the 250l Amendment tof the ‘ '
L% * :

K

Constitution was not. inr force. As such, theapplicable

provision of the Constitution wis Article 247 which prm&j ded

an elaborate mechanism for the Parliament on the extengion

rw ——

of the law to.FATA/PATA. In this regard, Article .247(3 is’

.

reproduced as:-

» %(3) No act of o ajlis-e-Shoora {Parltament)] <hall . ,

-y Administered Tribal Area o!r to
no

apply to any Federali!
any part thereof, unle: 15 the President so directs, and
Act of °[Majlts-e-8hoam (Parliament)j or a ! Provin m'al
ly to a Provincially Administered

Assembly shall app
. Tribal Area, or to.any part thereof, unless {the
; Govemnor of the Promnce in which the Tribal Ared is ‘
s;tuate, with; the app:.. wal of the Presxdent, so directs;
direction with respect_to any lfw,
the Gouemor, r¥ ay . ‘. . )
o a Tn‘bal 1

—— . .
-

and in giving such a
the President or, as the'case may be,
f direct that the law shall, in its application
; Area, or to a specified part thereof, have e}fect subjetf to .
. ' such exceptions and nrod:ﬁcatxons as may be-specified . - 1
in the direction.” . f '

it is nobody’s case tt at the provisions of t.he 2 09

Jervioc.

Act were extended to FATA / Pr ‘A by following the a.foreno >ed .

)

of the Conshtutlon ‘As such, the leamed gh

provisions

V Court could not have exxenden the apphcanon of the 2 09

T

——

B .
Act, or any Act of Parliament L~ - the Provincial Assembly for ‘ I

aw TN A

to FATA/PATA on ‘5: 1¢ touchstone of the pﬁnc’zip.le .

that matter,
ncxple categorically pre ides

of casus omissus. The smd pt
that, where the legxslature has ot provided somethmg in ine
language of the law, the Co’t‘_,;f_rt cannot travel beyond its| .. :
4into the law as the s“ e M .

ATTESITED

jurisdiction and read somethir'g
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. would be ultra viresv the powers;il available to the Court ﬁhder :
the Constitution and would conétitute an order wit . outl- E
jurisdiction. The same would .Iso be against the pnnm e of

"I‘nchotomy of Powers upon which the State funcuon All .

. three organs of the State hawe -been given specd' c pq;vers‘

under the law and as such, ithe said powers ¢ cannox be
k4

 overstepped. We are therefo;g, inclined to hold t.hatithe

’ learned High Court in the n'npugned judgments has trav lled ~

. beyond its jurisdiction ,in. apply'mg the 2009 Aci to:Jthe

Respondents which' action 1s ex facze erroneous,lbe' nd,

lawful authonty and without JUJ 1schctxon

COULD THE HIGH COURT EKERCISE JURISDICTION JIN

MATTERS RELATED TO FATA {PATA?
in the' Natz f a.l

cubsequemly by the Senate Fon

]

1

I

L

i 10. _ The 25% Amendme'xt was passcd
i Assembly on 24.05.2018 and

25.05.2018. Section g of the Constitution (Twemy-pfm

Amendment) Act, 2018 om1tted Amcle 247 of the Consntuq:n

i
| with effcct from 04.06.201% and, ‘inter alia, - merfﬂd

FATA/PATA in the province & ¢, KP. The Respondents Were

d before the mcorporauon of the 25% Amendmen% in

empioye
the Const:tutwn and cannot be! given retraspective effect ‘s

such, Article 247 applies to th: ' matter at hand because e

1a time when the sa1d g '..le

ndents were appomted al,

not been : mltted from th

Respo
_ was in force and had e Consutu 0.
deed could not | be argi.lnd

- It has not even been argued ani in

. 7.2 . 3 ¥
that the 258 amendment w0 the Consntutmn .-f as
retrospective effect. if: ' ATTESTED
LT :
. . / %
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11. Amcle 247 of the C:nsdtutien, inzer aiia, progded

that the ngh Court orihe Sup eme Court could _ribﬁ exé"cise

a Tribal Arca immediately befire the cCOmIMEeRCINg day.q_

jurisdiction in a Tribal Area ie. FA"‘A/PA’F‘A u.nles< Ethe

. Parliament provided otherwise. : ‘he only e;.ceotwn provxded in

the said sub-article is tha nothing would -aifect "the o
- jurisdiction of the High Court ¢~ Supreme Court in relauo}x 0
The

said exception does not appl¥ in the instant contgoversy,

therefore, the main focus of ow scrutiny

will be Art_icle 24 ((7)

n ouster of jurisdiction. jFor

_inasmuch as it provides for a.
A

case of reference, Artcle 247(7} (as if was then) is reprodul

ced

K 3

below as:-

&

“(7) Neither the preme Court nor a High Court %hﬁ‘

exercise any jurisdictior

a Tribal Area, unless °jajlis-e~Shoora (Partiament)] by

othenvise provides:

;unsdxcnon which the Supreme Court or QrH gh
exercised in relation to < Tribal Areq u-nmedtately before
commencing day o .
A bare perusal of me abovementioned Articl

the Constitu

specxﬁcally ousted the )unsdxcu on of the
the High Court in the ex

Constitution in

Court in the impugned judgmer.ts has placed reliance on

95t Amendment and e(ercmth j\..nsdicﬁon conceming

controversy which is before thi+ Court. As stated above,

under the Constitution in retaﬂ g

:‘of

relation to F? TA/ PATA. The learned High

to

the

tion makes it clrar that the lawmakers :had

Supreme C?urt and

ercize of Junsdxcnon under g.he

the
the
the

Respondents were appomted b;:-'ore the said Amendment

introduced. As such, tbe 25

N

* Amendment could . not l;a»e l .
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been given retrospective ap,;hcatzon Conscqucntly, thék

| .
earned High Court, mstead of’ exammmg the merits of the'

cases of the Respondents on tiae touchstone of Arucle 247, 4

went beyond itS‘POV‘VHS a.ndfapphed the 25th A.mendment.
T

retrospectively. Giving the

application would open a ﬂoocf}gate of unnecessary legal and |

constitutional complications ihich can and should béz
;

avmded by giving effect to he letter and spirit of the ]

Constltutmn and the intent a.m. purpose of Article 247 and its
2

subsequent omission by way ¢f the 25% amendment fo the

Constitution. Reliance in this 7=gard is placed on the case of

Hidavat U]Ja.h V. \'Iuhammad Y::mnzs and Otners [PLD 2020 i

sc 362] the relevant part of wh....h is reproduced below as:-
(ZIRE

Leamed Aduuzate General has suppor:ed those -}

submission with the added ground that the orders passed by
i~e FCRare all dated prior to the 25%

R

the relevant fora under

Constitutional Amend:.ent which came to effect or L.

31.05.2618. Thus, the ecommendations of the Counall af 4
Eiders dated 15.12.203 until the decision of the review by '
o PATA Appellate Tritnal on 24.04.2018 predate the said
Corstizutional Amendm=nt. Consequently, at the relevant

dme when the judgme;f was dehuered, the pmuswns of

reicle 247(7) of the Cor 'mmon were in force.

P

Ara

unsd.c:wn of the High Court ur.der

5. The custer o7,
reason that

9 of the Cons""m.on is spea;t.. Jor the
a as well as the

sy .

Article 19
cause of action for ciuil --hcf of such Sersay,
residence of the paries and the locus of the corpus of the

dispute, namely, the Cor.” mines are loaazedwr:hn‘kel(mf:
Frontier Regior Car.sr.men—lg, the High Court had no

urisdiction. 10 enterigin o wri: petition. Indeed, the aspes
of ihe case has not. l.een corsidered n he impugned .
Jjudgmen: 4l ah.”?

o that tie Supreme Court and

= Amendment retrospectwe*}_
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Administered Tribal Areas) Act, 2018 was to be u.nade--

apphcable from a date which was to be notified by the l"qderal

- Government. However, no such:date had been notified at the .

- time the High Court took cognizance of the matter. and i mj any

i
Y

event, it did not consider or :s:g'sp'ly its judicial mind to this

. material aspect of the lis befdré it. Even otherwise, if t

Act is taken to be apphc,tble from th
cannot take the bcniﬁt of its

'_admitt _:lly

‘ promulgatlon, the Respondenh
' 3
'-: provisions because the Re ‘pondents were

employed before the sa:d Act ;'zas promulgated whlle Artx-.lc :
Fthe

n _still” held the field. As su'ch,‘

247 of the Constitutxo

learned ngh Court did not ha}'e jurisdiction to entertam”
ed

ote that, in one of the 1mpu

petitions in question.. We n
the learned High (ourt has can
2009 Act has been made

judgments, dxdly conceded

that it is unaware whether tl)e

e to FATA/ PATA or r"t Given this, we are unable

S apphcab]
.ea.rned ngh Court procee cd

-see how and on what basis thc

e said Act to the cast of the Respondcnts, .

. to apply th

WHAT_WAS THE EFFEC

OF 19727

T OF PRESIDENTIAL ORDER NO.
13 -

13. We note that some'of the Respondenté seek !

e Centrally Adminiz:ered Tribal Areas (Employ, es’

benefit of th
jal Order No. 13 of 201{ ]

1972 (“Presidexi %3
Counsel ‘for the said Responde

ruited in FA’I‘A. are

_Status) Order,
nts | as

In essence, the leamcd

t since all the em}. oyecs rec

claimed tha
_ deemed to be employe’cs of tise Provmcxal Govemmen' on

deputation with the Federal Gobﬂmment thus, t.he benefit of

nd to them. In: g.hxs
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' WU..M—ML.M—‘:}_.J.“ Srg 2i. 249 DAY _Aga vAk a7e 370, «,, !
MW T ¥ Fa -
~ regard, the Respondents | have piaced reliance on I;ara
’/) '
of the Presxdenna.l Order wluch eads as ‘ollows -

"3 Status of . ‘he employees of the Centmlly
Administered Tribal Areas:- Notwit}utandmg anything. .
cantamed in their wndt‘rons of service, the employe - shall, :
as from the appomted c'ay, be employees of the Pr?mcial , .
Government and shall v ork under the overall admxmstratwe
. control of the Pmumctat "Sovernment, on the same terms and .
service ar respects remunemuon, leave and
respects dtsc:plmaty'

-

conditions of
pension and the sam.. rights as
matters or tenure of affice as we

immediately before that ':ay -

re applicable to  them

A bare perusal of th? aforenoted paragraph sinows

that the Premdentxal Ordcr was apphcable to those. emplo_ ees

y in service or the appointed day W’ha,‘ tJns '

is that t.h‘ saud Presidential ( Order was L.

Lcahon "could not be exte ded

who were alread

means, in essence,

g

specific, and, as such 1ts appl

the Respondents 'l'hc mattcr of mterpretatwn of a

*cen dea]t with by tl'ns C;urt.

1o COVCI’

Presidential Order has a].ready
In this rega.rd we ﬁnd sub::tan*c in the stance taken by -the

ned AAG that the ReSpond-~ 1ts were appoxnted -at 8

lear
nty of the Presmlennal Order ’

which is beyond the apphcab.

phcable only to thﬁse who wer

ein semce thc -
aidi Order The learnedYAAG has

th,ch was ap

time of promulgauon of t.he s

placed reliance on this Court: . Order dated 22.06. 2010 to

Respondents ‘vere not in semce at the time

conclude that the
der No. 13 of 1972

ation of Presaden a.l Or

of prornulg
ole to r.hem We ﬁnd that the

therefore, the same is mapphca

lea.rned ngh Court ha

Prcsmlcnnal Order to the Respchdents ina u.mversal mim
.TA as such cannot be Seated

Even otherwise, employees of F )
: AT EST D"
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a

of the Federal Governmen: and not Lhe“ Pro‘inciai

Governm wni .
ernment. For the said ressons, we are unfortunjately !

the effect that the Respondents were under the control of the
Provincial Government and as such, came under the

umbrella of the 2009 Act.

14. The learned High Zourt has in the impugned

judgments held that, by not:

' ' and by regularizing ot.hers, the: Appellants have commmed

discrimination. The said findin ¢ is not based on any lega.l or

factual basis. Firstly, even when others have been

cutnstances and terms and cond.m

their employment were ’diﬂ'eremz. If sore have ﬂlegal]y been

regularized, the cir ons of

etitioners cant:ot claim equal treatment

‘ regularized, the p
f legality and validity of %aeir

them. If and when the quesuon o

regularization comes before uq we will pas

orders after considering the fauls, cucmstances and me its

of each case. It has been repeitedly held by this Court at

ed ‘:-.ght but requires a statutory

regularization is not a vest
- in the instant case, As ::3:11,

basis which is admittedly abser
the present Respondents mere’: rely on the fact that o }ers
have been regu]anzed and so :.hould they, which is nx’% a

Jegal ground per S€. Where a cuntractual employee vnshe to

must demont ! trate statutory basis for such

be regularized, he
a claim, in the absence of wr.-ch relief cannot be granted
placed”. Such a course of

of su‘nl) rly

solely on the principle

e

R MU R

“Iu-ﬂuba

v

as provincial employees as the same came under.the "'ntrol

unable t i ; ' ‘
e to agret? with tl{}g learned High Court in its ﬁndings to «

.egulanzmg the Respondents L

-th. o

s appropriate 5
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action would tantamount to riaking onc right out of two -
wrongs which is not permissiblt in the law. -‘

CAN THE RESPONDENTS, BEING PROJECT EMPLOYEES, -
‘CLAIM REGULARIZATION BASED ON LONG smzvrcna’ v

e.15. It is trite that lo"' service is no groun for -
_regularization, As stated abagie, regularization has tp_ be _‘f
- supported by legislation and is 10t an automaticall;i accr.oing '

nght Even if we- agree with thﬂ' findings of the lea.r?ed ¥1gh

R

i Court that the Respondents hmie been serving efﬁcxentlA t'or

* many Yyears, it is  worth no.mg that the fact, that' the

»

{ Respondents ~were project ".employees has not ecn

2

controverted. As such Secticn 3 in 1ts plain’ al?nghf.ge

excludes project employees from the benefit of regu]anzaaon

< r""

under the prowsmns of the 2039 Act. Therefore, keepmy in
§ : '
l :

view the language of the 200’4 Act itself, there appear St no

lawful basis for the Respo ndents to clann ,bene 1cia.1
interpretation of the 2009 Act s the Court cannot over -tep

its powers to add language o a statutc which the leglslat-'ure

has not provided.

3

. 16. The Impugned Jur sments of the learned ngh )
Court proceed on an incorrect actua.l and legal prermse and -

~ have erroneously apphed the la\- rules and regulatlons to the

d cu'cumstances of the' cases before it. A clear legal

facts an

-and junschchonal error in exer,l. J.;e of jurisdiction by the ngh

b

Court under Article 199 of th.: Constifution of the Islp

Republic of Pakxsta.n is ﬂoatu'u on the surface of the r?cord

which makes the judgments ur astamable . L
h__‘/ ' K . ’
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17. . '.‘,Therefore,‘fm reasons recopded afove, -we allow

e s M

't
A

the titled" Appea.is and set aside the Impugne<3 1dgments of

the Peshawar High Court passed in Wnt Petition No.390-P of

2012, ete. --——‘
0z
iS22
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NO—TIFICA‘TION-'

a WHEREAS: the fotlowing. {wenty (20)
regularized: by the Bireptor of Edqcahqn

'26/02/2018 and - Noﬁﬂc

11!05!2012

Qfficer condit:onally

| @\1 e

omee GF THE DISTRICT soycmou ORFICER.
, DIS'I’RICI‘ . MOHMAND: (M3le) - -

FAX ‘a924290180 ¥
omohmand@gmall com 3

cm ag c~

r ey
;3 EETTTTT -~‘_|_—v._r_=\0-,_-s..o,.._|..4__g\.—-—o

. AND: WHEREAS lm\compllance wlth‘the d
regularized ‘e SErV

‘teachers against PST Post

30/05/2048..

AND WHEREAS tne~
Aitthe Supreme;(:ou

' ‘regularizauen wili

AppexntlnglAuthorily

of
aside -the  degisioir indde: By

2

ANDROW TH;BB.EORE-' digon
Court CELA Nogi: CA- 3@9[20 Ged. BRiZ
tnct &dmaaon Officesialstmst Mqhmaqd i pjeas__, 3

atlon No SO

Rt

PR

.0924-290180° .*2

PSTs' sarvices
FATA -begring:

xxxxxx

then A[:O,ciearlyumentlongd In&ne;*.adj
Pakistanurdén CREAN

Honsrabie: Hig

:tQ wl

ude this - ‘fo ce

: were Pcondntionali /!

En
€) ISSBIO TR-99-108 daled

gclsion; lhe theg quncy Education
ices. of.the’ fQi!owIn
BRS 12:vide: 02 264! Q-ZBI(Coi'lmun Ity Fi!e) dated

plianca ‘mﬂn” 4ﬂﬂ§mem=°f'ﬂ‘lesﬂon95ab*$
i : fhe»cam ateni*aythenty. Mr.Sl*ar“

: wvlth rlm;nedtale qﬁecr

dsLNo 2532 dated:

wventy (20)

ustnient order that
.’decnded to set
‘Reshawar | ‘this

apcelled: and hgsh. -Ageighars ‘neither file
l ‘ior -appeal ﬁm: any' Icov.;rt of :Paksswn :against the
Suprg‘me

f-dfavd the aqhoclconuec.
\umder Endst No 2819-

T Difawar Khan S/@, Hakeem
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The Drrector Elementary and Secondary Educatlon :

KPK Peshawar -

f o — e

. Subject:  Departmental Appeal agamst the order dated 04 10. 2022'
~ whereby appointment order dated - 26. 02 2018 of the

Qpellant has been withdrawn.

Prayer

On acceptance of instant Departmer

pensronary beneﬁts may kmdly be granted in favor

alongwrth all back benefits. ) : . »1 j

, - ¥
e T
- $
B

' Respected Sr

TS

|

1tal Appeal the
of the appellant

1. That 1n1t1ally the appellant has appomted a]s PST BPS 07 on
‘ 13/04/2007 as commumty base- schorl teacher after =

| recommendatron of Selectron Cornrmttee and after fulfrlhng

of the codalaf.ormahtres for the said post L

2. That after appointrnent the appellant perfoirned his duty with -

full devotion and hard work and no comp]'

has been made against the appellant. |

3. That the appellant performed h1s duty trll

aint  whatsoever

31)12,.2’010 with.

f

" respondent Departrnent and after that

- commumty school the servrce of the a};iPe

due" “to closer of

I.

lanthas l)een t

. me v © el —




{
b -

4. That the appellant submitted : W‘t Petrtton l No.

2498/2012 for reinstatement and re ulanzmg of his

i

5. That the respondent Depanmen&fﬂed CPLA No. 450-
P/2016 against the said Judginent dated 15.06.2016,

~ service Wthh has been accepted on 135. 06 2016

6. That non 1mplementat10n Judgmen passed in Wnt _
Petition No. 2498/2012 the appella it ﬁled COC -No.
330 P/2016 on response of which the appellant has been
remstated on 19.04.2017 by the respondent Department

on commumty prOJect for a period of one year.

1: That after that the appell'ant perforine "'his duty only for

a. perrod of one year wef 19-04 2017 toe till
- 30.04.2018. | :

8. That the appellant has been adJusted op permanent post
| and has been regularrzed on 30.04. 201 .

9. That on 04.10.2022 the 1mpugned o;de' has been 1ssued
whereby the appomtment order of the at pellant has been

withdrawn wrthout fulfilling the codal 10rmahty

10 That the impu gned order dated 04. 10 2C 22 may be hable

¢
for setting aside on the following grounds:'- | |

GROUNDS B |

' i .

A.That the 1mpugned order dated 04 10 20; 2 i is 1ll°gal v01d

~ ab initio because it has been passed w1thout fulﬁlhng the

&

codal forrmhtres

3 ~
——— ot =+ & Ly ¢

B. That no charge sheet no statement of allegauon no show
{

| l
| cause notice has been 1ssued against the appellant o

. ” - - _.4 1 g
. ﬁ—l “: ‘:



i
,2- 4
C. That no Departmental Appeal i mquxry l: as been conducted

against the appellant |
]

 personal hearing
| -

D.That no opportunity of defense an

provided to the appellant.

E. That it is a well settled principle of law}that,;no one can be

. condemn unheard.

F. That similar nature Service Appea} No. 4904/2021 has
. already been accepted by this Hon' {zble’ Tribunal on
31.01.2022.

It is therefore most humb y prayed that on
acceptance of instant Departmental Aj Jreal the appcllant
may kindly be reinstate in service} OR compulsory

retirement from service alongwith p

ionary benefits
may kindly be granted in favor of the glongwith all I?ack

. benefits.

Dated 03.11.2022

Your Sincerely }

Jamal Shah‘-'_'
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1) Director - Education FATA - ‘Secretariat .-
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2) District. Education Officer- “Kuram Districty Kuram' Para ;
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| - Abdul Mahlcs/oNasruHahIanR/o Qay ’umK‘hel, Bar

\ arsak Rbé_cL ;

. 3) Additiénal D1str1ct Education Ofﬁéer Lowei andCemml i

». Kurany Sadda.' .
- 4) Dist_fict.Edi;qation.Qfﬁi;er District Khyber atgamrud o
\ o T wivilee. . Respondents
s\aie&mgday_ { e

Y

- SERVICE. TRIBUNAL ACT. 1074 AGAINST THE
. QRDER DATED 30/12/2020 WHEREBY THE SERVICE

- OF _THE APPELLANT . HAS. BEEN CANCELLED

mgn 8-3%]

- i
"3 prar

Azp- o) payyy
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. DEPARTMENTAL APPEAL . ON. 11/01/2021 -WHICH
M e el Ty

W
2

\
VJ‘“\‘ .

. STATUTORY PERIOD 90 OF DAYS,

. PRAYER |
o ON ACCEPTANCE OF THIS‘APPEAL THE
 IMPUGNED ORDERS DATED . | . |

N
. -
. i N FTIURN .
NIRRT Dbt s et o RS

iy

AGAINST 'WHICH _THE  APPELLANT FILED - -
‘HAS __NOT.__BEEN .DECIDED WITHIN:' THE

O

RENEy



Abdul Mallk S/o Nasrullah Jan R/o Qayyum Khel Bar Qamber KheléKhaJOrl Tehsul

R

Serw;:e Appeal No 4904/7021

Date of Instltuhon -

Date of Decnsxon

Bara Dlstnci: Khyber

Dlrector Educatlon FATA Secretanat Warsak Road Peshawar and others. .

_.\'IERS_ 5

05, 04.202{
. 3101, zozz

m‘;.“ ™~

i

" Roeeda 'Khan,
g Advocate X

N

Muhammad Adeel Butt IR
'Addrtzonal Advocate General R TR

. AHMAD SULTAN TAREEN -
' ATIQ-UR-REHMAN WAZIR -

serwce appeals, as common questlon of law and facts are mvol

oo\: o gn. RN

-

Y

o ‘IUDGMENT

ATL Q-UR-REHMAN WAng MEMBER (E)--

‘shall. d:spose of the mstant service appeal as well as’ the f%!Iowmg connected

4905/2021 tl’ded Irfan Ullah =

4906/2021 tltled Salamat Ullah

4907/2021 titled Zaheer Zada
x 4908/2021 titled Saqlb Khan T .
4909/2021 titled Kheyai Muhammad R
-'4910/2021 titled Sher Alam Lo ” _
'49111/2021 tztled Aznm Uliah / 4~

.:;4912/2021 titled Mst Za!uda

(A{pellant) S
(Respondents)
L For',Appella'nt”-, .
.. . For respondent ':
CHAIRMAN 3
MEMBER (EXECUTIVE)

‘Thi sungle Judgment

ed ghereun:-

i .
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Brlef facts of the case are that the appellants were ppomted as PTC

Teacher in Cornrnunal School In BPS-? 1n the year 1998‘ to §004 at erstwhrl }
i

Khyber Agency (Now Dlstnct Khyber) Berng un-tramed servrce‘ of. the appellants

l v.‘ .

'.-"were terrnlnated vlde dated 31 12 2012 but such order was %asclnd vide order*

: 1
'dated -03- 01 2013 as the cornpetent authorrty vrde order ated 05 04-2013 i

crrculated the decrsron to consrder appomtment of - all those un-trarned/un--

«l
: qualrﬁed local communrty school teachers for re-appomtment agarnstthe avallable. _

_ sanctioned posts of PST with the exrstlng recrurtment crrteta subJect to the:

'COI‘ldlthl'! that they wnll acqurre the . prescnbed professronal and academrc .

s quallﬁcatron for the _post wrthln 24 months after therr re-apporntment against the

' 'regula'r PSF ost Upon apporntrnent agarnst regular posts th appellant falled to '

2 qurre the same, hence were. termrnated from servrce Vlde der dated 31 07- )

2015 agarnst Wthh the appellant filed deparlmental appeal followed by Wnt

. Petrtlon No. 3682-P/2015, whrch was drsmlssed vrde Judgmen dated 28 09- 2016

.The appellant challenged the decrslon of the Hrgh Court in thri Supreme Court of

. Pakrstzm vrde CPLA No. 3464-P/2016 whlch was drsposed of vlce ]udgment dated

: respondents and we are - oonﬂdent 1hat they wrll Ioo

. sympathetrcally rn vlew of the facts and crrcurnstances of e case, obv‘rously, ,

Al

27-04-‘.017 on: the terms that let: the petrtloners submlt _pplrcatrons to the

_ mto._ this matter

e

o ]
.anybocly already legally appornted should not be drsturbed %n pursuance of the 4
Judgment the appellants submrtted appllcatlons to the respondents but they were
!
not appornted and such declslon was communlcated to the a;:pellants vide order

’ dated 27 09 -2017, hence they agam ﬂled Wnt Petrtron No 483 P/2017 whrch

" was accepted vrde )udgment datecl 28-06—2018 In pursuan e, of the Judgment

' the appellant were re-appornted vrde order dated 22-06 2019 sub}ect to- decrsron

Sand

of the supreme court rn CPLA already ﬁled The- august Supreme Court of Paklstan

. declded the case m favor of the pet:l:oners (the present respondents) vrde




T

“eshu

| apponntment order dated 22-06-

Tn ke W D s r

Judgment dated 28-06~2018 and |n pursuance of the 'zJudgment the re-

2019 was cancelled vrde ordegrf dated 30-12 -2020; |

Feellng aggrleved the appellants f‘ Ied departmental appea *,' whlch were not

o responded hence the lnstant sen/ce appeal with prayers that %he |mpugned order

" dated 30 12-2020 may be set aside and. the appellants may be re-lnstated in

) pervrce wrth all back beneﬁts or any other remedy which’ thl“ trlbu_nal_deem_s fit ‘

may also be granted in favor of the appellants

. .;.
.
. ”_ .

03. Learned counsel for the appellants has contended that the appellants has

. A
- not been treated in accordance wrth Iaw, hence thelr nghtsrsecured under the

E that the appellants were mrtlally appornted on pro;ect po

frorn serwce on 31 12

) appellants were re-appdinted sub;ect to the condltron to acq lre the prescnbed ‘

NER

\"'U‘l S
“’(‘lwa . -, T B R

‘“ﬂm wd

'academlc and professlonal

Constrtutlon has badly been vlolated “that’ the |mpugned orde dated 30-12-2020

: thelr credrt and it would not be Just on part of the appella s to |gnore therr '

4

services rendered S0 far, that the appeHants were lnrtially pro ect employees but

) later on were regularlzed hence they are entrtled to: pensronar/ benefts as the

apex court in vanous ]udgments has already granted rellef in sl slar nature cases

. that cases of the appellants may a!so be consrdered on the same footmgslon the

pnnclple of consrstency and they may be granted pensionary eneﬁts keeplng in

view thelr length of servrce

04, _- Learned Addrtuonal Advocate General for the responde 13 has contended.

PST Comrnunal-'
School Teachers for the project perlod onIy, that the appellants were termlnated:

-2012 for the reason that they were un~tra1ned that thel

l
quallﬁcatlons wrthln 24 mo t.’lS after thern

appolntmenls otherwlse therr re-appomtment orders would d cancelled thatI

the appellant falled to acqulre the requ1red quallﬁcatronr hence tney were agarn ;

- \l .'.' ,_t‘\
B
. -
¥
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termmated vrde order dated 31-07-2015 agalnst whlch the appel!ant Fled wp No

3682-?/2015 which was dlsmlssed vide judgment dated ¢8~09-2016 that the

) : 1
_ S appellants ﬂed CPLA No 3464-P/2015 whrch was also~drspo ed of on 27 ‘04-2017
‘ ' W|th the remarks that the. petltroners wi!l subrnrt applicataon before respondems
that uporl submlsswn of appfrcatrons, thelr requests were examined but were

; i
" found devord of rnent hence were’ re]ected that in comphance ‘with Judgment'

dated 28 06-2018 of. Peshawar Hugh Court d1e appel!anls w re re-Instated agaln |
W|th the condrtion of decrsrojn of supreme court in CPLA already F led; that the
.supreme court of Pakrstan deoded in- favor of the appeﬂants (the present
3 respondenS) vrde Judgment dated 28-06 2018 hencei they were again

termmated frorn servrce vicle order dated 30 12 2020 that casas of the appellants

had already be :

decrded by the Apex Court, hence the present appeals bemg

' devoud mierit may be dlsmlssed . S

06. - Record reveals that the appellants were ap omted as PTCi
teachers/communai school teachers (BPS-?) on contract b sus m communa!
-

schools in erstwhr!e Khyber agency (now dlsmct Khyber In e year 1998 to
2004 In the year 2006 three months PT C short-term tral ing. courses were
offered to ail such teachers and nomunated 57 un~tra|ned PTC achers whrie the..
. appellanm were dropped by inforrnlng them that they wrll be selected |n the next
ayarlable trammg course in the near future, 'lhe appe!lants were performmg their -

,duties to the entrre satrsfacbon of thelr hrgh ups and when they hocked that vrde

K order dated 31' 12-2012 therr servlces were terminated on the ground of bemg

T . oun- tramed however the above sald termlnatron order was ca'\cened and the

. appeilants ‘were re

eIEISTE ,705-04-2013 subject to the condrbon that they wm acqunre the prescnbed

‘ professronal tralmng withln 24 monihs Record is sllent as to. whether any such

. . , . g . ¢
% " ' . . 2 v B . « .
p "i..u-:'.. : - e . .

L T ol -44/‘-
Ryt

v



_trainmg was offered to the appellants wrthln the. prescrlbed

t
el
%Y

'

1
S
1

J penod or otherwlse

© as. theuappellanls themselves were unable to acquire such qualll’catlon, rather it

'-.was responSlblllty of the respondents to arrange such' tral mg for them After
" explry of the penod the appellants were agaln terrnmated vrde order dated 31- .
07- 2015 agalnst whlch the appellants ﬂled departmental appeals f’ollowed by wnt K

’ petltlon No 3682-P/2015 whlch was dlsmlssed vlde Judgme 'lt dated 28-09- 2016

t 3
on the grounds that the appellanls falled to acqunre the pres .ribed- qualiﬁcations

.,/

1 | ’
It- however was responsnblllty of the respondenls to equlp the m wrth the requrred' '

1
quahf cabon as It was beyond control of the appellanls td s Iect thernselves for '

such tra:nlng, rather it was upon drscretlon of the res ondents to select‘

‘ candldates by tum for such bamlngs The appellants pr bably found such

‘ oppo at a belated stage, but dunng the course of Ilbgatlon, the appellants

g
\/J ‘N\/‘talled to the convrnce the honorable court on- the pomt that iofessmnal tralnlngs »

1
i L\ha’

P appomtment dated 22-06—2019 Was cancelled vude order d
b -k:::::;::’\u.p M L ) . . . -
€L

are. conducted by respondents and they must not suffe for- follles of the

» respondenls hence they lost thelr ‘case’” before the court} agalnst whlch the

appellants f‘ Ied CPLA No. 3464/2016 which was decuded Vlde Judgment dated 27-

04-2017 on sympathetlc terms that !et the appellants sub[nlt apphcabons l;o
reSpondents as they have worked for qulte some tlme-agamst regular posls and

we are conﬁdent that respondenls W|Il look into - this matte

appellanl:s fled appllcatlons before the reSpondens but

turned down, agams’t whlch the appellants agam t‘ led ert: petitlon No 4283-‘

- P/2017 whlch was dec:ded m’favor of the appellants vrde Judgment dated 28- 06-,

1
~ 2018 and in pursuance of the Judgment the appeliants wer re-appomted v:de

LR

order datecl 22-06-2019 subJect to- decisxon of supreme cou%t ln CPLA alreadyg

. f'led The august Supreme Court of Paklstan declded the caf ln favor of the:
e

petltloners (the present respondenls) and- rn cornpliance, order of thelr:':

ated 30-12 -2020,”




. responded hence the rnstant servrce appeals

s

.
%
!

. . . . : .
P ? %

agamst whlch the appellants ﬁled departmental appeal ', _vvhlch were n"ot

kt

R
) -

07 We have observed that the appellanls w0rked agaln the PTC posts on

contract agalnst pro;ect posts for. qurte some trme, the after, they were'

: appointed against regular posts under the pohcy deVISEd by e government that

i all un trained/un-quarf‘ ecl Iocal communrty teachers w;ll be re-appounted agamst

) Peshawar decrdecl ln thelr favor vlde judgrnent dated 28- 06

. was that they had acqulred the prescrlbed quallf‘catlons

appellants did. not ﬁnd opportunlty to acqurre such trainlng.

. the respondents to select and send them for such tlalnlng

- -the. respond nts to arrange such tralnlng for them well wlthm tlme and th

‘ schools and in pursuance of that Judgment their servrces wer

responsnbullty to select themselves for such traunmg,

avallable sanctzoned poss of PST with the exlstlng recrultment cnteria subject to

the conclatson that they wlll aoqulre ‘the prescnbed quallt‘ catio w1thln 24 months

The appellants however, were penallzed for not acqunrlng the prescnbed

N quallf catnon W|thrn the stlpulated tlmeframe Wthh however was responsrbrlrty of

b +

e

- app' nts were not supposed to suffer for lapses of. the :-Ispondents ‘While

T,
relylng on Judgment :n Wnt Pehtlon No 4657-P/2016 the’ honorable High Court

-2018 It is pertlnent

" to rnentlon that |l'| ert Petltlon No 4657-P/2016 deqrded Ojn 29-03-2018 the

petrttoners were also sumllarly placed employees belng PTC teal.hers In communal;

regulanzed The.
only dlfference between the present appellants and the appellants m that‘case‘
but the present: :
j;nce they lost the‘

opportunlty on this smgle pdmt msprte of the fact d1at:|t was not therr

rather lt was mandatory upon

I3

.i‘
Tt

S The appellants contested thelr case for qurte longer *lme} but they dld not -

succeed due to technicalrtles or‘ not acqumng the prescrlbed ualrﬁcatron They

. however served the department for a penod of almost 20 years and there is no-

.-s.g'rr'r‘:sren

r\.lnt < GITITY hwé

BeF Vi e lrhu..\.;-.‘
Pramag, -

overage to get theur Jobs elsewhere Equrty and falr play deman

smgle complalnt agamst them The appellants even othenlvse has become v

ds that the Iong

o
1. . ’ " I .‘
PR . P

b




. would- be Un-_]l.lst to lgnore thelr Iong and un-blemlshed se ce It Is also an’

. . . N e
” N - - . . . o . :;-
’ . . . . . '~ ., . " .4
B I T NI . 3

serwces rendered by the appellants against the poss shall not go |n waste and i

., “‘ ’\‘\“ N

1

t

. N
s i~ ——

"adrmtted fact that the appellants served mrbally on contract 'ut later on they

.(’

' were appornted agalnst regular posls We are of the consrdered oplnlon that they 4

deserve to be treated sympathetlcally on the lssue of gra t of pensuonpry !,

bener"ts Regarding the questron of enbtlement of the appellan ‘to the pensnon

. we would fike to reproduce ﬁ'te relevant rules of the pensron rules, 1963 as under ‘

\fJ “\—' G ) government servant bome on temporary estab//.s*hme 7t who have

’ lrrespectlve of the fact whether hls/her appomtrnent and entry

; temporary or regular It is also clear from sub-rule-(l) that contl uous temporary ," '

. by conﬁrmatlon shall be counted for pensron or- gratutty

09. -

.. MINER -
Kifvy

—\‘\l\.‘ Uity

P -.--most valuable of such beneﬂts It is equally well settled that pens

- retirement to what are called retlrement benet‘ ts,

Pal-htnk hwa :

D22 Subject to any speaa/ ru/es, the serwces' ‘of the gbvemment servant -
'begms to qua//d/ fbr penszan when he takes aver charge a, me post to. -

e wh/ch he'is first appa/nted

- 2 3 Temp ra/y and. oﬁ‘r‘aaﬁng serwce sha// count for pensran as /novcated

-

. -

o rendered more than five years :continuous’ remporary se Vice for the
’ pw;aose of penS/an or gratuity, and

o (1{) Tempara/y and oﬁ‘/‘czabng .serwce fb//owed by conﬁrmat{an sha// also
: count far penslon or gratz//ty '

.
.
»

. —The rules ibid reveals that serwce ‘of the government servant begms to

qual:fy for penslon from the - very fi rst day of hls/her taklng over charge

?
’ L]
|nto servuce was® |

service of a cml .servant shall also be counted for the purpose of pension or -

~gratu;ty and by vrrtue of sub rule— (i) temporary and ofﬁcratlng servnce followed

The august Supreme Court of Paklstan in |ts judgment eported as PLD

1873 SC 514 has held that “lt must now be taken as well settled that a person’

TFQTFDNI'\O enters government sennce has also somethmg to Iodk rward after hrs'

grant of pensron belng the -

on like sa‘llary of

N X
PR, N
¥
r

e e eae e s




) clvll servant is no longer a bounty but a. nght acquire afte
‘satlsfactory serwce for the prescrtbed mmlmum penod A fortlorl

B reduced of refused arbltranly except to the extent and in

: the relevant rules .

' .years, mnt:ally on contracl: and followed by regular serwce a

benef ts. In vlew of the foregorng dlscusszon,

§
the pensnon cases of the appellants for the entlre penocl of thetr servrce Partles

© are left- to bear thelr own cosls Fle be consrgned to record oo _" AT
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In the Instant case the appellants served contlnuously for almost 20}
ds per penSlon :

1

: rules 1963 the appellants has qualzt‘ ed the prscnbed serw e for penswnaryi

the mstant appeal as; well as the

connected servlce appeals are partlally accepted by l‘l’lOdIle g the lmpugned L

order dated 30 12-2020 tnto compulsory rebrement for the purp se of pensuonary

. benet‘ts alongwlth ancnllary beneﬁts wuth dlrectlon to the respondents to ﬁnallze
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Hl il facts of Lhc case as p%x present service nppml

are al thc 'lp]JC”"tl}l

achu in Malc

wias serving i,

Idm.ulmn I)t.pallmcnl as I’:mmny School

sErvice was d}\pt.mcd wuh w.C. f(}l '.?lbtly'2'0A-I6 duc 1

(nmmuml\ ‘\.x.hoo! }'I ]
|

Tack nl prcs’cnln.d qual:lncaimu i.c (llntu'nnt_d PST) v:d(. or (Iu dnlcd' Q‘S‘AOS.?.(.)I()

llu /\ddnu’n.\nl Ageney I clucalmn Oificer Tower and Ccnimd Kuamm Sadda. : q i

5 Co - i =

The. .n; pl.“dnl [Ilt.(l clcp.uum.nt.ul appea al belore l)m.clm Lduwlmn l/\1/\ (m

e |u,lccl vide order dalcd 97.09,’20I7 and

I\U‘\ "—'Ulo hul ‘the samu wils
. . —ﬁ-—— |}

D - ’/1 - =
' nmmumu.\lgd o tlu, 1ppx.|lanl vide lullu No ”9757‘Edu (IMed 78 11.2007 .
henee.Ahe imxt.nl service .lppcat on l" 17 2017 ) :" T I,

appeal by i ling wrilten I

RO l\upondcnls \vu(. summnncd \vlm cnnlcqlul the
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lL|)|\’u-l]1m(.‘t’lE\ IR : 3
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. o ) %3
4, lc;n‘nul t.l)lll'l\l.l Inr th appeliant, <.0nlu1dul lhal llf .lppcllunl WIS .
appointed as I’lun wry \t.hnul Ic..uhu \h(lt. ofder dated. 2 f0( ()H “hy. the -

S ampetent anthority bul his scrvicg: RE (llspu’lsui wilh nn lhc "mlmd uf tack ol -
prescribesh, pml'c:skionul mmtii'ncmion e PST (_tcrlil'uc‘nlclél was further p
N . T - ’ . . &
._j"‘!.'unlt.fmlc-.l tha the ;1ppcll.mi was having higher: q\mlillcalmn B M, /\ Puhm alv . o
' b R ) ) i c
as ) 5

Im\mn 13.14d I)uuu. hul the |t.spondun (h.p.nllmni h

~ucnu. and w as alse

and hns suw c wat. lIISDCI’l.\Ld

aid qu |I|Iu..mnn ol the uppullanl

mnord the

n!’ hearing

with withoul any show-cause nolice 'md allordms. oppml l]ll)’

impugned order is illegal and fiable 1o he s.cl-mn e Il wils Imthu

thergfore. the

. also aranted PST Certificafe or

'L'nntcmlcd tha'l the appelliant was also 1,':‘.3(),01.2(117 A.

lhux,lmc Ih(‘ SRR is folly qualified.. P
. -5 On lm ather I‘n,l-l.' Icurnctl Deputy l)i.»:tricl-/‘\llm‘n;)'fl'.lr ihe respbndents

.

carncd wunscl lm lhu l1ppc|lanl ¢ *(I contended L

.

o pusul lhv umtunlum nl 1

Iu appullam SHE appmniul ‘as lnmaly .Sulmol Ic.,m,hc e nrdu daud
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= dismissal ol'appca!.

B I

wi"h ffeet hom S July
R22- 35 dsltcd 07 08. 70]6 as wcll as

‘X

SSD notification No. 90 (I‘}(%SD/C!:. I‘R/99 10R. It was

' qmllnlu.dlmn on, the basis of letter No. 9

verbal direction '.md

‘ Iunlhcu cnnlu‘ldnd lhat since lh(. PST (,cnllhcalt, was nu.c.ssany but the dpp{‘“dnl

wa o lm\ling lhc.ljhl Certilicate ol [lu time ol Iu< .lppmnlnu.m lhu(_lmc. the
' f

5is .scryncc and prayed for

rightly dispcnscd-'wilh ]
. b -

“competent authority hns

is llml the .I]‘!pl.“dll was nppmmv(l as l’nnnuv

2 6 !’uusal nl the recol () reve
'.' . ‘ 12 d M 4 !
» - School Tcuchcn VI(iL order d.m.d 17 06 3013, The re ord llllthI |cvmls that the
ALt 7t 4 SN
'.l’lm'rccm'tl l’urlhc’li‘ reveals

nlili_c;ul Seience chréy..
' b

uppullnnl has hd\‘ll‘IL M.A P

~|h.|l the. .l|1pt‘“d1|l was also having B.Td l)cgrc‘c!iss[ B

'dcr dated OF08.2016. the nppulhlunl with
’ '

'.lwv:l‘._\-' ‘that at lhc lmu. ol lmpm.nui ol
S Cartilicate has also been

' - harviag 13.03d I)L}gruc. The record atso reveals Ih.ll Py
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., issued Lo the appellant on 2().0!.2(”7 andt the appgg.ant was having moerc thin
T y ars service dl the time ol impugned ¢ arder- 1{is also well scitled law thal

. ’ : B
.il" any adverse order s p.\w.d against _anyone than. he should be piven
’ i !

apportunity of hcaring, s!m\rv-causu notice as to whigzuch adverse-order may nol
he passed: .u_.lmsl him 2N such zmd such,.fgrmuitl:..f Record revealy that (he
e e

—

u.\pnndc.nl Lh.p.uilm.nl h.u (In.\pcnsu:l the service qi lhb .\ppt,lldm wilthout any

- -
shm\'-q;msc nofice iw piving uppmluml\ of. perse 1wl hcmn\u, therelore, the

ws vidlated the plmuplu e\. nntuml justice which Jrits

mﬁ duc 1o Iack ol prescnbud plofcssmmi'

i on,26.12.2013. Mcaning.
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Present: Abdu] Hameed DO"’I!’, C. J I,]az-ul Hassan Khan, Muhammﬂd Q'urr&Jan I\han
and Ch. EjazYousaf JI 0 T S . . . '
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i ,upremc Court of Paklstan]

GOVD‘RNMDNT ‘OF PUNJAB, through Secretary Education, Cwll Secr tarlat, L'\honc and
othens-—--Petmoners . M . . : )

Versuas T . ) .' -, .
SAMEENA PARVEEN and others----ReSpondents

Cnmmal Petttlons Nos 71-L and 72-L Cwll Petltlons 215- L 216-L, 217-L, 218“ d 224-L to 236-L of
2006. demdcd on 2%th Apnl 2008 I '. o ’ b

(On appeal from.the Judgment dated 29 1 2008 of the Lahore High Coun Lahgre passed in Cr.O.P.
No.370/W and 561/W-of 2007, Writ' Petitions Nos. 11525, 11263, 11516, 11062 1663,.11766. 1]881
11835, 12136 and 1218\ of 2007, 86. 123‘27'4 345 599 64'3 and 11619 of”008.:

-

Civil service---

. ----Admn'ustratlon of )ustlce---lf a Trlbunal or-the Supreme Court decides a pomt of . law relating to
~ the terms and conditions of a.civil servant who:litigated, and there were other civil servants, who may

" not have: taken any -legal proceedmgs ,gn such.a case, the dictates of justice and:.rule of good
governance demand that the benefit, of th€ said decision be extended to other civii servants also. who

. may, not be parties:to. that htlgauon mstead ‘of compelling them to approach the grtbllnal orany other
legal forum---All citizens are equa.l before law and enmled to equal protectxon of law as- per Art.25 of the

. Constitution.-

Hameed Akhtar Niazi \) The Secrétary, Establishment Division, Government o’f Pakjstan and others 1996
SCMR 1185 and-Tara Chand and others v. Karachi Water and Sewerage Board Kar chi and others 2005
SCMR 499 fol .

Mst. Muqqadas. Akhitar and another v. Province of Punjab through Secretiry Education Department.
Government of Punjab and another 2000 PLC (C.S.) 867 ref. | O '
Ms. Afshan Ghazanfar AA G Punjab and- Rana Abdul Qayyum, DS (EdJcatidn) Punjab for
Petitioners. - . ) t . : _ Y

S.M. Tayyab, Semor Advlocate Supreme Court for ReSpondems (in Cr.Ps. Nos 7l-L 1 72-L and C.P.224—L_.L'

of 2008). l , . : 1. :
o . ) i ' - . ' h 3 .
Nemo for other Respondents. . T L i
: e , 1
ORDER - P : A .,

ABDUL HAMEED DOGAR CJ---Through this order we mtend to dlsﬂose’i of above captioned
petitions filed against common judgment, dated 29-1-2008 passed by learned Jugge in Chambers of
Lahore High Court, Lahore whereby Cr.0.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525.°
11263, 11516, 11662; 11663, 11766, 11881, 11835, 12135 and 12185 of 2007, 86, 123 274,345, 599, 643
and 11619 of 2008 filed by respondents were allowed and the nmpq'aned_r orders passed by’
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dioner/authority were set aside. :® : B S B ;”‘ - .

- Briefly, stited.facts giving rise to thefiling of instant petitions dre- that 1;é§pondeﬁ;s were appointed aa

’TC T;acherg 'during' the vear 1995/1'9?6.'aﬁer completion of all legal requirements and they joined their
respective place of pesting." After.sometime; their appointments were cancelled being bogus vide order

- No.277/E-1. dated 3-4-i998: This drder was assailed before learned Lahore High Court, Lahore and same

- dated 2-11-2006.

was declared to be without lawful authority in the case reported as Mst. Mugqqgadas.Akhtar and another v.

Province of Punjab through Secretary; Eduication Department, Government of Punjab and another 2000
PLC(C.S.) 867. The relevant paragraphls reproduced as under:--- . K SRR

“Consequently. .the petitioners. are - declared’ to be in service tJand - the action of the

) Headmasters/lncharge.of the Schools stopping the. petitioners from perﬁdrmeince of their duties as

.- PTC Teachers on- the basis of the above said impugned order, is decipred to. be without law/(ul

authority. It is,-however, clarified that the department is at liberty to prg&{:eed against petitioners. if

so desired,. on individual basijs’ under the jrelevant law and uhder-"%he,‘Puﬁjab Civil Servant-

(Efficiency and Discipline) Rules, 1975." ;1?:3 S . i
In view of above judgment, the respondents were absolved of the charges of Bog;'i's appointments. Bit Jater
on once-again the services of respondents were terminated vide order, dated 3:8-2005, which order;was
challenged before learned Lahore High Court, Lahore through Writ Petition Np§l6864'of 2005. The said
writ petition was allowed: vide Jjudgment, dated 11-12-2006 and the impugned order, was declared as
illegal and without lawful authority. Similarly, one of the teachers namely Msthaseem Akhtar assailed
the order; dated-3-8-2005- before Punjab Service Tribunal, Lahore through Appegal No.903 of 2006 which
was also allowed vide judgment, dafed't}‘-9-20_06‘, The said judgment was maihtai;led by this Court in Civil
Petition No.1960-L of 2006 vide judgment, dated 2-11-2006. On 26-9-2007 once again the services of
respondents ‘were terminated ‘Feeling aggrieved they filed above mentioned pefitions ‘before the learned
Lahore High Court, Lakore which ‘were allowed vide impugned judgment as state; d above. }

2

- .- 5 M . o . . - kA At | BN
3. It is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitigners that the jurisdiction .

of the learned High Court is barred under Article 212 of the Constitution of Islanjic Republic of Pakistan.
1973 in atters involving determination. of terms and conditions 'of civil servant§. She-further contended
that thé appointmenis of the respondents . were bogus-and fake as they werg never. selected by the
competent authority, therefore. the orders of dismissal passed by departmeptal authority were in
accordance with law, which-did not call for any interference by this Court. ~ “§ .- .

4. On the other hand, Mr. S. M. Tay‘yub',i learned Senior Ad\'ro:cat;: Supremé Cou}f .éﬁpegﬁng on behalf o
some of the respondents supported the impugned judgment and contended$ that .appointments. of
respondents had taken place .in.accordance with rules and prescribed procedurg. They. submitted their

applications in pursuance of advertisement of the posts of PTC Teachers. They, assed-the required test

and were appointed by the competent authority. According to him, the respondents were in service for
about 9-10years and during this period no ohjection was raised, and subsequentiy. on vague allegations

they were dismissed from service. He further contended that cases of resPQndems:f\’_&ere at par with Mst.
Naseem Akhtar which was decided by this Court in Civil: Petition No."1960-L of 2006 vide judgment.
. We have considered . the. argume;;nts of both the partfes and have gone th 'ought'the record and

proceedings of the case in minute pucticulars. The matter has already been decided by this Court in the
case of Mst. Naseem *'Akhtar {supra), and it has ‘been held that the appointment orders of the

" respondents as PTC Teachers ‘were genuine. It was held by this Court in the case of Hameed Akhfar

Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996 SCMR 1185
that if a Tribunal or this Court decides a point of law relating to the terms and; conditions of a civil
servant who litigated, and there. were other civil servants, who may not have taken any Iega;l
proceedings, in suck a case, ke dictates- of Jjustice and rule of good gpvem’g ce demand that the
benefit of the said decision be extended to other civil servants also. who may- not be parties 10 that

litigation instea'd'of compeliing them to approach the Tribunal or any other legal forum. This \iiew-
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v “»" reiterated by ;h:s C0urt in the case of Tara Chand and others v. Karacl_, Water and Sewclage
sard; Karachi and others 2005 SCMR 499 and- it was held- that accordmg to Articlg’ 25 of the
onstitution of Islamic Republic, of Paklstan, 1973 all citizens are equal bef re law. and entitled’to

:qual protection ¢ of law LT . 1

we are of the view that no ground for mterfe,ence in the :mpuszned

" 6. In this view of the matter,
being devoid of force are | ismissed and leave to

judgment is made out. Accordmgly the’ petmOns
appeal refused. .. . . y
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+~ 3

.
v

L s
Amgorey

T . : £ 1

P

47 s

7 . . . N 2 ) _. J‘

- e R e i L




u—/’tﬁ"2? 0&) ' . : j/}f‘

O/)r(/ (>de7 o "‘ i

L

0@,

/= W(}b%w’i)dﬁ/’&bc’u)’d'JULU'/;/M.»M
Q Y & & (La»uf !

i f}f/f;;ifb

- b/r/u’l J¥ KdtuKJJ,m/_mr._a S e bl uC: AL S o
R PICE c,;.,aw,w;de//ué./,.w‘ufwuf
Fud S e ed sl 55 S grs s »w-r i S8 S e
G S S G (s o Kf/w K115 uw%
wl)/"u-«/}‘d/‘ Coe 26 S S dk/% d'/d"u_//b/ Gl 4
g oA 1S 396 L S atdet £ B $52\ SL i .
L unfl el A i s Ao colom K 16,9 ‘3
L u,w,»,wé..l)l.«lp /;/i et s Kt dfwa,»w SBLEU
L st Az gudcfmﬂg o310 G e e
| e sk S ) iSyn S

|

:

N



