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- The appeal of Mr. Dilawar Khan Ex-PST,GPS Shamsha Gung District Watannng = oosng
today i.e on 05.06.2023 is incomp t&- on the fo'lnwnw score which is returned Lo the oo

wwithin 15 davs,

For the appellant for ¢ mp!“ur)n and fmuivv"
‘1@5\4\// 1- Annexures of the appeal are unattested.

: 2- Annoxuros A B, EF and K of the appeal arp illegible which mav he eaolarod b
' le gible/better one:
3- The authority to whom the dmarrmmt al appeal was made/preferrod has nor o

arrayed a necessary party.

@ 4- In the heading of appeal there are only 2 respondents but List of roap
are given on page no.8 the number of respondents are four, the «
In each and everddocument the name of the appeilant be mgh;;gghsm-z.
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-Mr.Kabir Ullah Khattak Adv.
H}gh Court Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA §ERVICE TRIBUNAL,
PESHAWAR. ‘ .

 Appeal No. 1396 ot 2003

Dilawar Khan Ex-PST S/o Hakeem Khdn R/o GPS '
Shamsha Guno District Mohmand

T eeeseens Appellant
VERSUS

1. Director Education New Merge Area KPK Peshawar

2. District Education Officer at Ghalanal District

Mohmand. ' 1
3. Dlstnct Account Officer District Mohmand. |
........ Respondents
o INDEX'
S.No | Description of documents Annexure |Pages
1. Memo of Appeal - 1 St
2. Addresses of the parties - “
3. | Affidavit L%
14 Application for condonanon of -
E delay : | i R -
5. Copy of appointment order A W-\Y
6. Copy of order B \u-\Uy
7. Copy of Judgment C A2
8. Copy of reinstatement order D 273 LY
9. Copy of order } -E 2,$-% )
10. |Copy of Judgment dated]| F "L
_ |esmipors | SH-3K
11. Copy of the Judgment of the G . L
Writ Petition No. 2498/2012| Y
- dated 22/01/2019 8 Y
12. Copy of ~Judgment dated ‘H . g,“g T
28.01.2022" 1 | B
13. Copy of impugned order I . 33~ {y
14, Copy of Departmental Appeal - J s~ '“—}‘1
- 1 15. Copy of Judgments : K 1RS«
116. Copy of Judgment of Supreme L SN
Court A | TR
18. | Wakalat Nama

B Through

Advocates,_ High C()urt,"Peshawar,



BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL, PESHAWAR.
Appeal No. [396  of 2023

Dilawar Khan Ex-PST S/o0 Hakeem Khan R/o GPS
Shamsha Guno District Mohmand

......... Appellant

VERSUS

1. Director Elementary and Secondary Education KPK
Peshawar. ‘

2. District Education Officer at Ghalanai District
Mohmand. ot :

3. District Account Officer District Mohmand.

/ e Respondents

APPEAL UNDER SECTION 4 OF THE KPK
SERVICE TRIBUNAL ACT, 1974, AGAINST
THE IMPUGNED ORDER DATED 04.10.2022
WHEREBY THE SERVICE OF THE
APPELLANT HAS BEEN_ WITHRAWN
AGAINST WHICH THE APPELLANT FILED
DEPARTMENTAL APPEAL ON 03.11.2022
WHICH HAS NOT BEEN DECIDED WITIN
THE STATUTORY PERIOD.

Praver:

On acceptance of thé instant sérvice appeal
the impugned order dated 04.10.2022 may kindly
be set aside and the appellant may kindly be
reinstate on his service OR pensionary benefits
may kindly be granted in favor of the appellant
alongwith all back benefits.




: Re'spectfilllv Sheweth:

P L

. FACTS

1)

9

31/ 12/2010 with reSpondent Department and after

:' appellant.’

’k{

. The appellant respectfully submlts as;under

That the appellant was appomted as PST-(BPS- 07)
-~ on 06/03/2003 as community base school teacher
: 'after.recommendanon of Selectmn Committee and
* also fnlfillment the required criteria for the said
'post. (Copy of appointrnent order‘ is attached as

Annexure-A).

‘That afte'r-'appointment the appellant performed his .
+ duty with .full devotion and hard '\;vork and no

complaint whatsoever has been made against the

That the appellant performed | his official duty till

~ that due to closer of commumty school the service

- of the appellant has been d1spensed vide the

o 1mpugned netlflcatlon dated 13/12/2Q10. (Copy of

- .

- order is attached as Annexure-B).

That the appellant subrmtted Wr1t Petition No.

- 2498/2012 for reinstatement and regulanzatlon of
; his service which has been accep_ted (_)n 15.06.2016.
(Copy-of Judgtnent is attached as Annexure-C).

. '2/: . 2 ’ i3



.-3...

~~That non-implementation of Judgment passed in
+ Writ Petition No. 2498/2012 the appellant filed

“COC No. 330 P/2016 on response of which the

‘ appellant has been remstated on’ 19/04/2017 by the

- respondent Department on commumty project for

L a period of one year. (Copy .of remstatement order

| 18 attached as Annexure-D) ?g
. - '

,' 8)

~ That the appellant has been adjusted on permanent
' post and has been regulanzed on 30 04.2018 and
| : performed h1s duty with reSpondent Department on
_. 'regular basis. - (Copy of order 1s attached as

fAnnexure-E) - a o

That the respondent Department filed CPLA No
450-P/2016 against ‘the said - Judgment dated

'15/06/2016 whereby  the Judgrnent dated

15.06.2016 are set.aside on 28/11/2018 and the

_ matter is remanded to. the learned ngh Court for

decision a fresh of the Writ Petmon filed by the

respondent. (Copy of Judgment: ‘dated 28/1 1/2018

of the Supreme Court of Pakrstan is attaehed as
Annexure F). * '

N /f?s

That after remand the case to learned High Court

Wit Petition No. 2498/2012 dated 22.01.2019 the
-_ verdict of the Judgment of Peshawar High Court

" Peshawar Para No 21 of the J udgment accordmgly,

',thrs end- all the connectlng petltlons are allowed

K and respondent are issued writ dlrectlng them to

',-_treat the Petttroners of thls end of all the connectmg

| ,pet1t1ons as regular permanent employees.from the

-
i

oL



o ‘attached as Annexure- G).

N | ..9) ..
agamst the Judgment order dated 22.01. 2019
' which was rejected on 28. 01. 2022 (Copy of.

ey

law came mto force, as dlseuss ahove or from the
; date of ofﬁcraung serv1ce as stated and the relevant
'__provrsmn of law (Copy of the Judgment of the
Writ Petltlon No.. 2498/2012 dated 22/01/2019 1s

That the respondent Department ﬁled CPLA

'.‘."Ju_dgment_ dated 28.01_.20__22313‘.:attached as

- Annexure-H).

10y

1),

.12)4'

IR R A

.That on 04 10 2022 the 1mpugned order has been
B whereby the apporntment order of the appellant Has

been" wrthdrawn wrthout full ﬁhng the codal
. forrnahtles. (Copy of 1mpugned order is attached as

- Annexure-I),. . .’

That ‘the appellant filed a .-Depart'mxental Appeal
against the impugned order dated 04/ 10/2022 on
03/11/2022 which is not been decided within the

statutory period. (Copy of Departmental Appeal is

.“attached as Annexure J )

. .

That feelmg aggrteved the appellant prepares the

- instant” Service. Appeal before thls Hon' able

| GROUNDS 4 |
_Thatthe 1mpugned order dated 04/10/2022 is come

Tnbunal 1nter alia on the followmg grounds

- P

: under the deﬁn1t10n of vord order because 1t has

,( . i



Y

_ &
appellant

AD)

‘ 5 4.

' defense has been provided fo the appellant.
. F) -

:> gl
- S5

| been passed w1thout "fuhlﬁlli,i}‘n:g ' the ':.codal

: formahtles

.That nc charge sheet andh stater‘rlent 'of allegation

has been issued or served 'tQTthe' appellarlt.

.""
] N

That no show cause notlce has been 1ssued to the

That no Departmental or regular inquiry has been
conducted against the appellant.
That no. opportunity of perscnal hearing and

That there is no illega]ity on part of the»'a'ppe‘llant '

%

‘That snrmlar nature Service. Appeal No 1371/2017
' has been accepted by this Hon, able Tribunal on

126/03/2019 as well as 1n SerV1ce Appeal No.
- 4904/2021 which has already Leen accepted by this

" . Hon' ‘able tribunal on 31/01/2022. (C0py of

: H)

; ?Judgments are attached as Annexure K)

.That according to the J udgm'e-nt‘of S'upreme Court

o _ r531301rted on 2009 SCMR page 1 1f a tribunal or the

| supreme Court de01de a pomt of law relatlng to the
| ,terms and condition of a civil service who 11t1gated

. and there were other civil servant, who may not

have taken any legal proceeding, in such a case, the

; dictates .of justice and rules of*gcod governance

" 'demand that the beneflt of the sa1d declslon be

extended to the other c1V1l servants also ‘who may, |

',.
>

— L




not. be parties 't? that 'litigation- | instead of
Ai'compelhng them to approach the tnbunal or any
-‘other legal forum. All citizen are equal before law

~ if entitled to equal prqtectron of law as per Article

25 of the construction. (Copy of Judgment of |
Supreme Court i-s~ attached as Annexure-L). '.

: . . .;, .
" That' any other will be ralsed at the time of '

5 arguments with the prior perrprssron of this Hon' n

It 1s therefore most humbly prayed that On
. acceptance of .the . mstant serv1ce appeal the

| .impugned order dated 04.10. 2022 may kindly be

set. asrde and the appellant may klndly be reinstate -

~on his servrce OR pensionary benefrt_s may - kmdly'
. be. granted in favor of the 'appellant alongwith all
 back benefits. o | | |
L Any other remedy which thlS august trrbunal

" deems fit that may also onward granted in favor of

- appellant

72

- Roeeda Khan
- Advocates, High Court,
. Peshawar..
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BEFORE

." : —— %_ { . B
TIEKHYW

Appeal No.

; TRIBUNALa PESHAWAR o

of 2023

|

' Dilawar Khan Ex-PST Sio Hakee Khan R/o GPS

Shamsha Guno District Mohmand . -
veserones Appellant

VERSUS

1. Director Educatlon New Merge Area KPK Peshawar.
- 2. District Education Ofﬁcer at - Ghalanal District

Mohmand. ot

o 3 Dlstnct Account Ofﬁcer DlStI‘lCt Mohmand I

.S

corsecen Respo-ndents,

-

A

- . AFFIDAVIT

P

1, Dilawar Khan Ex-PST S/o Hakeem Khan R/o GPS Shamsha

Guno District Mohmand do hereby solemniy‘and'.oath that thé -

contents of the instant appeal are true and correct to thp best of

my knowlédge and belief and nothing has been concealed from -

this Hon' able Court.

= REURTAE I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

Appeal Mo. . of2023 SR PO

e

Dllawar Khan Ex-PST S/o Hakeem Khan R/o GPS
Sharnsha Guno Dlstnct Mohmand ' L

..... z{'ppel;ant |
| VERSUS'
1. Director Educahon New Merge Area KPK Peshawar.
2. Dlstnct Education Offrcer at Ghalana1 ‘District
Mohmand. . : :
3 Drstnct Account Ofﬁcer Dlstnct Mohmand

PP Respondents

APPLICATION FOR CONDINATION OF DELAY
IF IF ANY '

‘ Respectfully Sheweth: - i S

.Petitioner submits as'.'uﬁdeir:-' t
1. That the above mentioned appeal is filing before this Hon'
~ able Cour; 1n which no date is fixed for fixed for hearing

- so far.

- 2) That. the a'opellarrtz‘was appointed a’suPSA"l:"E'V(B.PS '07')' on

| | 06/03/2003 as comrnumty base school teacher after
recommendatlon of Selectlon Commlttee and also
fulﬁllrnent the requrred crltena for__;the. sard post.{

: 3. That after appomtrnent the appell%nt performed his

' duty Wlth full devotmn and hard work and no

ZA



- \o

complatnt whatsoever has been made agamst the

“

S | ' | appellant.‘
4. That on . 04 10 2022 the 1mpugned order ‘has been
R R Whereby the appomtment order of the appellant has

‘been W1thdrawn W1thout full ﬁhng the codal

formahtles

5. That there is'no nurrlber of preéederlts' of the Supreme
Court of Paklstan which prov1des‘that the cases shall be

- dec1ded on ments rather than techmcalmes
6. 'I“'hat any other. grounds will be raised at the time of
arghments with the prior pennissioh of. this Hon' able

-~ court.. .

s therefore;- requeeted that the limitation period (f

f -ariy) may kindly be condone in the int_efest of justice.

Advocates, I-Ingh Court Peshawar
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QUL N UL AC N DU f['()N CHAACEL MODNLA ) ACENCY A 0 ul/,.-m,:f '
m MEICH  CDER oy \
Cd (.c,nsuqucnl upon H' recommendation ol the n.l ehion committes and seaitinaiiong of

PoliticacAgent Mohnind Ageney vide his office No J0SS 89 Dated. 2040272003 , the l'i.i!ms'inv;
candidates are here by appoinied against PTC Posts i the Lonm.um!y schools umlu plt.:ul\.nl
speciai development package in Khwaivati / Baizai virecessibie areas in BPS. 7 p!us Usual
allowances ws admissible under the = rules on contract base lor the project period in the .

schaols noted against their nanes with immediate eitect,

. %

S Name of candidate with Father name School where :1ppoin'l‘cdﬂ

1 Mohammad.Shah 8/0 Musa Yar Khan C.S Bud Manai Ghaloor

2 ‘Munir Khan S/0 Ali. Rehman . C.S Sham Shah Yousaf Khan'

3 Noor Utlal: Khian $/0 Mukaram Khan - Do )
4 Dawood SEah $/C Sadrud Din I C.§ Shal, Mir Kgre Khan Abad

5 | Quadar Khai 8/0 Shiah Jehan B Do |

o Syyar Khi 3/0 amir Zada Khan C.S Badmarai Culm; i

7 Ajmal Khan $/G Pir Ghulam | C.S Ghair Dhapd Alram

N Fazal-t- Subaan S/1O Abdul Latil C.S Manzari Cheena I'uq:r ’
Y Molummad srur S/0 Mic Zada ihan -~ | CS Badmin Ghaloor

10 Abdul Samad $/0 Mohammad Rafig ' C.S Lakhkar Kjlli Ctll;\-\’,lll

FE  Abdut Malil: $/0 Feroz Khan - & .- C.S Landi Shah qrmf _—

12| Bashir Ah.sad S/0 Suid Akeam | C'S Lakhkar Kili Gul Wali

—

13 Shad Al ¢ ...m S/0 Hasham Kifan C.S Bad Manai Gul Z4r

14 Saaduilah £ 7 Haji Dawa Jan : { C.S M.mm Zai Sckandar - !
1S Nazie Gul* Mawab Khar i Do -~ &+ ;
to Zavta Kha . D W Syed s t C.S Manzari Cheena ‘b"nn‘.'.'::ri ‘l
i7 Tajawal Ki - e Tazar Mohammad "C.S8 Jarcbai Fazal 7 i
18 Ahmad KE 20 fisz Din - C.S Masti Kore. Gulab}

19 Hazrat Sti. - 72 3aaib Jamal . I \,.S k..um Mf’hrqb ("t.li" .

20 Al Akbar - dnvm Mokamiva, - 08 Jclm Jewara Naik ol
21, Sajjad S/C 0 nzad Gul " C.S Kunyg Mehrab Guly ,
22 | Sultan Molit miad S/O Haji Mohammad Sh th, C.8 Khan Baig Korc Ij:r/.at
23 Haleem Kbz 3/0 Zerif Khan Do

1 €.8 Kuzu Kass Ghutam’ Bd shir
C.S.Khan Baig Korc Fazlai Manan

24 ] Samar Ahm, | /0 .abmad Gul
25 | Daftar Khan /O Mohammad Akbar

6 i\h.nsla Zar 211G theanullah C.§ Khan Baig !\ou: i'.z/_l'*l Mannan |
J
:
-. l
. ' 4 ‘
: i
5
§ i
12
. [
% X
? !
1l Rban (1LE) : ;- R ’ . - H : * I .
M.alluum.f.\;unvy attihallan e . i Canl Nead pupv .
»
(o 3 .
- b
» ’ }

| AR R T T st e N e TR



il s

Name of Cindidute with Fathers Nusne

128

jamil Shah 8/0 Hakeem Kltan

wslam Khan /0 Hazrat Mohammad,

- iwhammad Quraish $/0 Mohammid Akbur

+ chammad Khan $/0 Ghulam Sakly

YL Moh.unm.ld S/O Shah Rasool-

3 .l Nibi 5/0 Lal Said” 4.
Lz Shimtim $70 Ahinad Gul -

."!\:ll. Zii S/O Khan Suid i

Fida Mohammad $/0 Arsala Khan

Sua Mohiamumad 870 Shah Rasools

Migab Khan $70 Khan Sharil

Saddi Khan 80 Maweez Khan

Khyalt jun S/o Joor Jan

Amir Khan S70 Flamid Khan

Shah Nuazir S/o Arsala Khan

| Suttan Murad S/o Gula Dad

Tatur AL S/0 Gula Khan » .
Mawad Gul S/0 Hayat Gul
Mohd Raz S/0 Zarghun Shah
Styar S$/0 Dost Mohammad
Azmal Gul §/0 Rahat Gul -

L aqat Ali $/0 Mumitaz Khan
l\‘u.zan Khan'$/0 Noor Jamal
$: maT'Shali $/0 Habib Khan )
Khanadan 8/0. Wazir Khan
‘Azaz Ullah $/O Itbar Khan
Isia Dad Khan S/o0 Dula Dad-
Akbar Khan S/0 Sher jan
ljaz Ah $/C Wazir Khan
;Huvsam Shah S/0 Sycd Mestan Snah
Janat Gul S/0 Zulfan
‘Mezultah S/0 Najeem Khan
| Said Ahmad S/0 Mohammad Afzal
Mohammad Khian /0 Mohammad Wali
frfan Ullahy 70 Alqash Khan
Paccer Khan S/0 Mohammad 1Manif
Al Gohar S/O Ajmir Khan
Z..I i S/O Bashir Khan

+ Jan S0 lzzat Gul )

.11. 4 Uilak /0 Najcen: Khan
*Gh.:am Saic /0O Noor Siad
Ba¢- ‘hah Massan S/O lorahim
Shr. ichan S/G Shamroz Khan
Liu \I: Sio lkmm IKChan
‘\., '1 - S/o Jamal Khan

Shah

thahim R

Sehaol where nppmnlcd
2

{ C.S Nazar Kore Aslum - ,

1 C.8S Kuzu l\'ﬂt‘ G]ml.lm Bashir
LS Sam Gh.lkh Tt Su 1) l\h.m :

i C.S Gul_ma Haji Almas

%mﬂM

\’l-:

C.S Ucha u.\".ll'\ NIlL Maohd

C.S Nazar lxo:c Ag lmn I
C.S Soor Dagi. quub Khan

C.8 Kaka Kor¢ Hunm Jan - L
C.S Soor Bayi Y.u[ub ‘_ !

Do - M
C.5 Kaka Kore Munar Jan-
C.S Kung Sabzali 3
Do z
C.S Spinki Iun!,n N.ul.ir
Do - ki .
(Z.S Spinki Iamgi Sikunciur
Do. '
C.S Bid M B.tkhi Jamal
C S Toors Khwa Shcnn '
. Do

. Do |
C.S Awam Kilhi Ghulam Sanver
C.S Atam Killi Moldi Gul
C.S Bad Manai Bakht Jamal
C.S Atam Kili Ghulam Sarwar
C.S Sham Shah Biland
C.S Atam Kili Mohc{i Gui -

C.S Landi Shah Zarip.Khan
C.S Badmanai Y-ad Mohd T i
C.S Muizari Cheena Fagir i 3
C.S Ghair Dhand Akramy |
C.S Baidmani Yad Mohd ,
C.S Manzari Chccu.uSlunwanl .
C.S Toor Kliel Ahm.ul Noor -
. Do - § !
C.S Khanjar Killi M.lll!\ Abld :
C.S Yara Khel Haji'} Mad'\s
C.S Khanjar Killi Mahk Abi l .
C.S Jarobi Fazal[ Bt
-C.S Sham Shah Biland -
C.S Jarobi Abduliah}
Do % -
C.5 Shamrad Khel Nonr /. u A
Do
cs Mann J\hcl Mal

&7

!slam :J_aphu

.
'

s (13 440

Aahaand Agens,y 2 Ghallann

-

Canl Nesd paye

& eeEnt ey IR, eyt X A ,««?—«*6
. ‘e

P XYL




[SET Name of C.:mlulalc with Fithers N.unL T Sehool wlu.lc /\ppom{"d ' !
s 12 TS Shal S/0 Mir Zaman Kian o C.S Maim- Khd Malik Islany Bucha !
i 73 Surtaj S/0 Mahboob Khan - [ C.S Yara Khel Haji Madidr t
T 74 - | Mohammad Naseer /0 Ghami Kl -~ - .S Muld Khet Toor I.my /\yub
R AR P -‘\b.ll Khan §/0 Saidan Khan & B : : Do :
! t W g Fayws Kivine§/0° Badam Khan A CS Shakar Khél Khat; 1 J.m
tLob 177 Ajmal Khan $/0. Harifitllah . - . Do i
T I 78 Darwaish Khan S/0 Gul Said CoL - 818 Ughazado ket Faroog
.' 7 Mustada }\han S/0 Wasit Khan ) i S Do :
PR .| 80. Aril Shah S/O-Rahif Shah + - C.8 Al Khel Hing: 1 v, Amm
- 'SP Shah Bad Shal $/0°Hazrat Bad Shahy .- Do o
CL 82 Moh tmnvad Il.lmol S/0 Hazrat Bad Shalv . I C8 S'm.x I\hcl Yuaqub 1
AV A 83 | Subtbal-Shah $/0 Amir Khisro ' e Do ; ’
L N thsan Ukl S/0 Gul Alam . C.8 Abdul Khit Saced Ul
PR A R Kiramat Shah 8/0 Musharaf Shahy Do
S 86 | Dawocd Shal $/0 Sulman Shah -~ - . | C:S Matina Malik
; ,j 87 Fazkai DayanS70 Sadrwd Din K . C.S kankur I\1|I| M. Farid U”dh ‘
KPR S l\'lu/ Har Khan $/0 Zaman Khan S DagKilliE Syed Quhar 7‘
S '} 189 [ Fazlai Subban $/0 Mirza Makeem Sadrud Din [.C.$ Masti l(ou. Masahib Khan - ‘ ;
R i Yousui Khan §/0 Syed Rahmian | < | CS8 Zoor lulh : .. |l
AR 9 - | Abdul Malik S/0 de Mohanmad Sh.lh s C S Lul\hlm l\nih Faiz Al: ’ i
S : V.
L6 TERMSAONDRIPONS. T
S ' I Tha: zpointiients of the Teachers 1rcnadc on lemporary basis and lmblc to !cnnmallon
Ll , withow! iy no"cm./ussngnm&, any reasons. ,}
sk 2 The should produce: their Health and £, 5c certificates from the Ag,cncyS"rgcon Mohmand
i ?'i . CAgeney: Shallanai,
) 3:- Chage report should be submilted to lhlS oftiee jiy duplicate with'in a spccmc pcnod
B P TR ..anrlldaics/lc.tchcls failed to repozt of their arrival ‘to the .goncerned schdols wzthm
“fificen & ys(13) - eir orders will be automatically cuu.ldcrcd as cancc,lcd o w7
5 Aciiicmic qu"llf'callon 1s must 10 be verified. - . \ % R
: 7 : (HAJI GUL RAL n.va) :
: . L Agency Education Officer
‘. ) o Mohmaiid Agency at Ghallunai,
‘§ . Lndst No_4993- 5089 " Dated.__06 /g /7001 S B
e Copy of the above is forwarded (o the:- : L
! Dircctor of Education, FATA NWFP.Pesh: awar, : |
. 2 I'olitical Agent Mohmand Agency at Ghallanai w/r his office mcmo No.asicited.
L 3 #gency Surgeon Mohmand Agency at Ghallunai. K e
- o AssttPolitical Agent(Upper Mohmand)at Ghallanai, :
ST 3,. Agency Accounts Olf'ccr,Mohmnnd Apeney il Ghatlliini, - ‘
: 0, ~"Auct/Pay Clerk in local office.
J 7-97 Cadidajes concerned, .
H Tay :
: Ay né)lr’l,,duc‘z%ﬂ /ﬂufcr i

Mdéhmand Agenty a Gh.Ji.m.u |

H
-
1
A

: + ’,! s
B 2
o Hahs Khue (100,8.0) , . .
N Muhmam? Ageacy 21 Ghatluna . 5 e . i 1
, : 70 . B
: - . - : .
: - .
. N PR
i N r
. s
f %
H -

-y
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TERMINAYION. : |

[

On the basis of letter received fram Direclorata of Educatign (FATA) vige
N0.8878-87 dated 13.12.2010, Services of the following teachers/chowkidars of community
schools are hereby terminated with effect from 31.12.2010.

-

S.No Pefsonal No | Name Post | Bemarky
1 354187 | HASMAT ARA .1 C.TEACHPR
2 354188 | PALWASHA BIDY P.T.CTEACHER
3 354992 | ZUHRA B iBi P.Y.CIEACHER ]
4 355168 | SAMINA GUL P 1 C TEACHER
L 5 355182 | sHAZIA BEGUM P T.C.YEACHER
| 6 355198 | SEEMA GUL P-T.C.TEACHER
| 7 355202 | NIGAT PARVEEN P T.C TEACHER
I8 355220 | SANOOBAR KHAN " { PT.CTEACHER
9 355330 | L1AQAT AL P.T.C.TEACHER
10 356588 | SHENAIR SHANAZ * | PT.C TEACHER *
11 356679 | SAIDA BEGUM P.T7.C.TEACHER
12 359864 | SADAQAT BEGUM #.T C.TEACHER
13 359868 | BUSHRA BEGUM P.T.C.TEACHER
14 360122 [ SHAMMM ARA P.T.C TEACHER
15 360124 § SALIHA TAJ P.J.C.TEACHER
16 360248 | SHAH2IA BEGUM P.Y.C.TEACHER
17 361858 | RASHIDA BI8I P.Y.C.TEACHER
18 362000 | SHAMIM BEGUM P.T.C.YEACHER
19 362003 | SHAGUFTA BEGUM P.Y.C.TEACHER
20 362017 | RAHILA ZiA P.Y.C.TEACHER
21 .- 367533 | BUSHRA BEGUM | P.Y.CTEACHER
22 373973 | NEGATE BANO P.T.C.TEACHER
- 23 373896 |. WASKAT Bl P.T.C.TEACHER :
24 393168 | MUSLIMA BEGUM PT.C.TEACHER
25 384812 | SHAHIDA BlBI - P.Y.C.TEACHER ’
1 26 401355 [ AiSHAH BIBI PIT.C.TEACHER
27 402521 | MAURINA P.7.C.TEACHER
28 402641 | NASIRA P.Y.C.TEACHER
29 402652 | ZeNaB P.Y.C.YEACHER
30 _ 435756 | SHAMIDA BIB) P.T.C.TEACHER A\
31 444190 | saima P.T.CTEACHER |
32 354555 | SAJAD KHAN P.T.OJEACHER | 2\ 9
33 355164 | SAFIA BEGUM PY.CYEACHER | h X\
34| 355208 | NAGINA BEGUS PY.CIVEACHER NJ 0\
35 360123 | HIKMAY ULLAH P.T.CYEACHER \
35 362020 I MinaGUL PICYEACHER . |
37 362021, { TAHIRA GUL i - PY.CTEACHER |
38 ¢ 377350 | LYBA KALSOOM : rf;r.g.ref_ )
39 351703 S AGUAKHAN, ___ JBycTEACHER |
LB0Y 354708 f anivariwAN .~ | ercvescHer
AL T 364812 | MOAS kAN | PYCTEACHER _}
421 B84B2QIAZEOUAM . . | BYGCYBAGHER |
431 . 35887 | MOHA'MADEADID: | PT.CTEACKER |
Al 364880 | ATBULEA JHAR I RYETEACHER |
f_88[  — andeed vmﬂfm e BTOTEAGHER | )
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A 51 15434 } LIAGAT AL KHAN ® LR TEATIN .
TR Tase lowemey _Teigtpuen ] o]
- T ORI L L 354937 | AstA AN [RPALT -
b, s 334038 | 1384 Bam 10 {nigmeomnd L
A 55| 354039 | AL il rrgpacner ;‘ \
"i. ! 28 " 354040 | ATOHAR KHAN RICreaclt | ' - ‘
RINY f3] ™ 354841 | azm oot PIGTIRACHER
o SB[ 354042 ) s 9uam P16 eacrer ol
i L‘ " 5 354045 | SAR JEHAN PIETEACIER |
I ) "354848 | WFAN ULLAR BTCTEACHER ]
; “. B8] 354949 | DuAWAR KI PTCIEACHER -
t 82 354850 | AsiR KHAN P TCIEACHER sy
B l £ 354951 G SAID P T QYEAGHER .
34 354952 | mAz uLLAH PTCIERCHER | —
I &5 354953 | SHAH RAZAR PLCTEACHER § .
’ & _354956 | SAD LLAY P10 TEACHER
i &7 * 254959 | FAYAZ KHAH - PTCTEAQRER 1 .
63 134962 | DAWOOD SHAH PICTEACHER )
1‘ £3 354868 | ASIF RHAN P.RCIEACHER
Lo 70 354963 [ SwAT BA0SHAN PYCTEACHER §_ _° ,
BN DR 7| 354070 | sapsHwi RussAIR P.Y CTEAGHER _{. o
41 : 24071 | sAMANDAR KHAN PTCTEACHER
R : 224372 | A1 HASSAN PICTEACHER | - .
- "' L 71 354975 | SHAD AL PICIEACHER '
. : 75 354976 | HUSSAIN SHAH . P.'r.c_::_re'pfcaen 3 B
pto s 354978 | MOHAMAAD NADAR PICTEACHER ¥ - |
LR 7 . 354979 | woitan xHAN PTCYEACHER ¥ . N
i ,,;, 78 ~ 354980 § MuRAD ALY PICTEACRER Y .
Y 15 354981 | SHAWDNASEEM = [PTCTEACHER ¥ = - °
.- 80 354985 | cuL AR - tercTEacker % !
A e 8 254987 | sava xHAN £.YCTEACHER §'
T he 82 354989 | MOKAIMAD SHAFIQ gr.c;e_ac_xggf—..'-r ‘
ttl } “83] . 354990 HADIA BEGUM PYCTEACHER § )
CHH b 84 335127} RAVEEDA GUL PICIEACHER 1
"{ f 1" |85 _ 355133 | Roshanaist PT.CTEACHER
e ) £ 4 Y PICTEACHER |
B A I S 352149 | Ragin PTCIEACHER |
W B8 356475 SMAGUFTANAWAZ | | PT.CTEACHER™} =
"J.’_{- 89 355176 |-SHAzA GAWAR PICTEACHER | _ * .
RS S0f .. 355178 | wakeDA B : PICTEACHER 1 M
s 91 353180 ] ratauamis) PT.CTEACHER |~
S I 355181 ) susrramig PTCTEACHER } ¢ ,
T - 83 353185 | RoziGuL PTOTEACHER : -
CSL L E53187 | pankaT Becum 1 EAEACHER
et =8 225160 | NIGAT SEEMA PICTEACHER | .
:.Jlfﬂ":“_ L. 355’9‘_ SUKHSARA GIX. .__|PreTeAcker Y E
SO A 14 253193 | shaua Gt PICTEACHER S
'}-3"' { ) 355195 | yuupaeeGum [ PCTeAciER o |
-i]'-‘i. T8 959196 | RUKHSRANDA ZULFL 0. TEACHE]
335198 | Fozi oRm
' 235205 | NIZAKAT BEGUM R .
:_ 355207-| SAMINA ANWAR exeveacher S 5
355260 | TAIMOHAMAD PTCTEACHER Y *
365284 _mmqum‘, . — |prcreacker @ X
ISV IMAVALIN . |prcreacheR R R
< 355914 | nuzwonns | promaer BT TR .
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ViR T MR008 [acroma g JETRISACA & ]
fo 10 L, JBURAT [ MAKDANM e - [ £rAT 2151 0 S .
77 My [raan vour ¥ EIACHIN - -
ki) 200110 faanpusan_ . felG3eAcheR ) .
12, 300319 { pminf vaumy preYeaoe 1 o
133 360120 [arotamam | eIgafhenar 1
34 JLORA3 | SHANIIA MSAN PICTEATIVE .
195 1 360247 | FALODOA UEGUM _leIETRACER L
148 360334 | NaMA NACEM BT EIRALI P U
31T 31144 ] oar AR RHAN PERE-AGT L o B S
REL 381236 | wasig Kkian _lPICTEAGHER &
* 139 ] 366393 | FARAnNAZ £.[CTEACHER . |
v 142 376036 | MUATTAR KRHAN PTOYFACHER | :
* 14 381797 | uipaTBEGUM P.Y.C.IEACHER .
147 301800 | MOHAMMAD IORESS Pt(:ﬁmc:g‘n [ __1
143 385575 | sHAZIA BISY P TC.YEACHER ) -
144 386036 | TOSEEN BAND P.I CTEACHER - |
185 387817 SHAH P.YZ TEACHER : '
128 P89128 | NAZ MOHAMIAAD P.YC.TEACHER !
147 391834 | TARA PV TEACHER N
My | 298489 | NEFLAM 191 P T SYEACHER !
119 102630 | DiL5HAD BEGUM P Y.ATEAGHER |
130 354184 | oL NASHEEN RTITEACHER | - :
151 J54758 | AZIMATGIR P.r,zmc@
152 354759 | WAz ALl T 3. TEACHER :
4 163 354803 | ADDUL MALIK Fr:na\cnea §
I . 154 354845 1 BAXMTAR Gut ) PTSTEACHER | —!
155 354048 | mALEEM SARDAR P ZYEACHER i
R 356 ¢ 254017 ] WYAS KHAN P13 TEACHCR 1
L 167 + 34918 | MOHAMMAD 1SHAG PY ZIEACHEA ]
168 334028 | SUTAN MOHAMMAD pYSYEACHER | |
N . 158 . 354030 | KHALADAN KHAN P X5 TEACHER :
, _ 16U 54835 | ACu BHAY PY.STEACHEN, )
! 161 354844 | MOMAMMAD IRSHAD BT 2 TEACHE N
. 162 054046 | munag AL 11§ JEAGHER i
. 163 [ 354047 [ wayat morwwap ks | pr.oacacrEr |
i 184 § . 354060 | Axualt kAN b ECIEACHER -
', 166 334967 | TAJ MOHAMMAD P I S JEACHER :
a 160 ISAUGT | MOIAMMAD NASEER vr.i‘m B[
! 167 354084 | parnEWEH KHAN P 3IEAC .
. 169 354965 | outL NA PLE 'm i
P 801 . 354067 | AMiA wiaN &W T
79 32 19681 AMAD KIAR PLETRAGHKR |
. ;3; oo 3:4073 | MONAKUAD ISRAR {pxgreacsr |1 _
', . 3649741 auuw MURAQ: BT STEAGHDI ""'"—"“”k,. —
©k 173 3E4077 { ¢l 40 BHAN. Y. TEAGH "R o
. ’17‘. 324682 | pa; AN SAP(: L‘ TEACHER {' -
S e . SeAesy Lok AN T
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i BEFORE PESHAWAR HIGH COURT PESHAWAR
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W.P.No S A

//) ) “ )
1. Naznr Gul S/0O Nawab Khan R?O vullage Lakary uppa
Agency )

2. Tahlr Ali S/O Guia Khan F!/O Tan91 Dlstnct charsadda. a1

3.. Muhammad. israr S/0 Mir Zada Khan R/O Ghazn Kor P.O’ Gh' ﬂ?._‘
Zai Mohmand agency . B .

4. ‘Muhammad Khan S/O Muhammad Waln R/O Yousaf Khel Tehsel Uppar Mohmand
Mohmand Agency.

5. Muhammad Hozoor Badshah -8/0 Hazrat Badshah R/O ‘Gari Sher dad Warsak

‘ Road Peshawar. - .
6. Sehat Badshah S/O Ameer Khusro R/O Shaghaly Bala Tehsel & Dlstnct Peshawar
. Jamial Shah S/O Habib Khan R/O Ghazi Beg Uppar Muhmand Mohmand Agency
8‘1 Syed Ahmad . Shah S/O Muhammad Afzal RIO Gha|ana: Hahm Zai Mohmand

-~

’ Agency S
9. Mazullah S/0 Najeem Khan R/O Ghalanai Muhmand Agcncv T

10 Fayyaz Khan S/0 Badam Khan R/O zarif Kor Yaka Ghund Mohrnancl Agency
1l HussainwSbah™ S/0 Sayed Mastan Shah RIO Mian gan H'mrn Zal Tehsel Uppar
. ‘Mohmand Mohmand agency. . ' . :IE ;
12, Hazrat Wali S/O Sher Wali Shahgat Khyber Agency . )
13, Gulab Khan S/O Sher Wali-Khan RIO Yakka Toot Peshawar Clty
14, Asghar Khan S/O Feroz Khan H/O Akram Abad Sarki Gate Peshawar City.-

1A Samandar Khan S/0 Khatam Jan R/O Beroon Yakka Toot Peshawar

16. Zlnat Khan S/O Zar Bat Khan R/O Shar Khel Kaaki hhe! Sarkal Jamrud Khyber

Agency , : - 3

Y

17 :Muhammad llyas S/Q Noor Muhammad Koki Khel Jamrud Khyben Agency
18. Abdul Jalil g/O Lal Zarin R/O Koki Khel Karon Khel Jamrud Kfybar Agency . RS
19:Tikka Khan S/O Gul.Baz R/O Kokl Khel Ghondi Khyber Agmcy :Y; —

-20.Murad Ali S/O. Al Rehman Mosa Khe! uppar Mohmand, Mohmand Agenu/
21.Taj Muhammad S/O Haiji lal Mar]an R/O Yaka Toot Zargar Ab’zd Pesha\. AT,

-

22 Narulizh S/O Zerat Gul RO Mohliah Khan Mast Colony Peshawd. . o FSIRD
23. Bakhnar Gul S/O Muhammadi Gul R/O Zargar Abad Peshawar Clty Peq ar .,”‘.’.?3 »
. 24, Sanobar Khan S/O Sarkari Khan P.O Hoti District Mol { - ‘- 27 nnag
25.Wali Khan S/O Jan Abad R/O Mohailah Shenmantihie! Shmwa i Landl \c.t.\l Fhyea

) Agﬂncy . o . ,?; :

I I i

?6 Mulfamul Shah S/O Hazrat Muharnmad RO \"\ku l-htnd Glg.,xl*n SRR R
27 H:kmat \.ll:h S/0 AbJurR hlm R/O Lal'. y Uipar LA S o, ;‘.io}i_}_iwvSLA-]"‘ncy.
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nd Agency

49 Fazal Amin S/O Fida Muhammad R/O Koku Khe! Jamrud Khyber Agency

30. Attah Ullah S/0 Rozi'Khan R/O Mola Ghon Khyber Agency. .
31.Akhtar Munlr S/0 Janas Khan R/O Kpki Khel Jamrod Khyber Agency. .
32.Khyal Zada S/O Aslam Khan R/O Yar Gul Khel Bara Khyber Agency. 1 ’
33.Mst. Samuna Anwar D/O - Anwar

Khan ) H.No.1GQ Street No.? Muhaliah
ma;ochbad District Mardan. - '

-

R

LN R

R B R
: . : . | B - R
‘8 Dsiawar Khan S/O Hakim Khan R/O Ghalam Uppar Mohmand Mohma ’

&
R 1
- 34.Mst. Hashmat Ara W/O Qabel Shahy H/O Sawal Dher D:stnct Mardan A . :
35. Mst. Shah Niar Shehnaz W/O Shkir Ullah R/O Shah thn Kor Halnm Zau'Muhammad i
Agency ' . : . !
36. Niaz Muhammad S/0 Noor Muhammad R/O Haiji Takht Bai Dlstncl Mardan
37.Muatter,"S/O Sher Rahman R/O Post office M:an Mandi Tehsil Haleem Zal Dnstnct 4
Mohmanid Agency A |
38.Navid Ullah S/O Muhammad Uliah Khan R/O Sher Khan Malak Abad P 0] Jamrod.
4, /l s
~ ‘nhyberAgency . j//fuﬁ'/c e, ,(/a ,lmsA &/ &,Zn/ // /g 1
_’é (%.. - &hends a oo /{) &_/ (PET(TIONERS) E‘:
‘/M'/( s (/['[(71(( 'l. /d’tl\7/)( (h’(‘{ 7‘( ) (Y . .’,. -i o -‘» | ?z
. . " o 1;._'. AT i
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1.} The Additional Chief Secretary FATA Secretariat Peshawar ; ‘ i
; 2.1 Director Education FATA Peshawag : / ‘ ,g :
,f Agency Education Officer ‘Mohmand Agency* - 3
*\44 Agency Education -Officer Khyber Agency . A ot i
b fd@ Political Agent Mohmand Agency - ’ e
"‘,\:li { f’o!mca! Agency Khyber Agency o T a
N / ‘ (RESPONDENTS)
Writ  Petition Under Aricle 199 of
¥
Constitution - of Isiamic Republic of , ‘
- - ‘ t
Pakistan, 1973 As Amended Upto Date ATT?’#Eﬁ/ » ,
- . - . o R
) peaﬁz.“\ ich Ccourt [
2 7. JUIN g 3
Resoectfully Sheweth : . ;, | :
Sy
Brief facts of the case giving rise to the mstant writ petition are as ur‘der R ' '
! 1
O34\ ‘Tha* Pot(tloners are loyal cmzens o;,_Paklstan and belong to tribal area. ‘ '
:R"\HJ'JT hat Petmoners had been appomted as the Pro;ect Posts (Commumty bace i
AUG 2012, S L
~“School BPS -07) in FATA (Mohmand and Kh /ber Agency). — ; : y 2
ST AR S
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BDFORE PESHAWAR HIGH COURT, '
' ‘PESHAWAR."
Juchc;al Department
Writ P‘gtition 2498-P of 2012. L P
Nazir Gul & another. .. oo Petltaéners
© Vs : :
Additional Chief Secretary FATA and others............ Respondents
Date of hearing. ...... e 15"' June,’ 2016....'..'.......:: .....

)
2
J

nA ~

Petmoner(s) by M.s [jaz Anwar & ‘Muhammad Asif, advocates

Respondent(s) by Mr. L'\teef Khan standing counsel &

1
.o

WAQAR AHMAD SETH.J= o

rin

ue

- Judgment shall also dlSposed of connected writ pctmon b
. /) .

(b

No 7515-? of 2013 as common quesnon of law and fa

_.invo lved therein.
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. Nazir' Gul & others, heyeina&er called the petitioher_s, -
have knocked the door of this Court, under Article 199 of the -
Constitution of Islamic Republic of Pakistan, 1973, for issuance ,

' of an appropriate wnt dnrectmg’ the respondents to re-instant ".

. "it AT}}S?Ea
and regularize their servnces alongwith outstandmg salanes % &3 i ?:}3 e

.'». ,'..2-1“‘.

ooT
‘

2. The gcncsis ol‘lhc case is that, petitioners wcré appc}jnt‘cd'

e . " - . N 4 1
/'/' Y ) - o
. as Primary deul Ic,.u.hu (PST) BS8-07 on Lnntc.u.l Imsrs for .

st
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pro;ect period in the Commumty base Schools: aﬁer, the .

- ,t'

recommendahon of Selecuon Cormmttee and nomma’uojp of -

z

*_ .

0ncerned polmcal agent at Mohmand & Khyber Agenmes in .
( - N
t 2.
the years 2003 2004 2006 & 2007 respectwely That mmallyp

petitioners were ‘appointed on project post, and aﬁer mmal s

appointment on contract basis their contract were ;enewe;l tili. o

" the Ap:oﬁlulgaﬁon of (N-WEP) now Khyber Paléhmzi{ghwya,
‘Civil Servants (Amendment) Act, 2005 (NWFP Act No. IX of
'?003) and (N-wr P) now Khyber Pahtunkhwe, Employees :
(Regulmizmion of Ser’viccs) Act, 2009 (NWFP Act No. xv1 of ;'

2009) whereby all contractual & adhoc employees have been

Y
:

regularized by opcrauon of law, but despite it, respondents vxde :

.“

impugned notification” dated 13.12.2010, termmated theu'_

|4

services willi elfcet I'rom 31.12.2010. [lenee, having no,'folhur :

y

adequale & elficacious remedy petitioners have approuciu‘id this -,

Court through the insiant writ petition. L ; -

. i
. i

3. - -Comments were calied from rcspondems“whicfi they -
1 & .

-

_— . . . [T S :
furnished accordingly, denied the asserion of pcmﬁoncgs and

. 5

stated that they were appointed as PTC project: teac]-}ers ‘in

P

community' based project schools in FATA, and ﬁll‘_community )

school teachers were terminated on 31.12.2010 by the‘.

.\\
3
Koo

-
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Competent. Authorify ‘through  letter No. 8878-87 cgated e

13.12.2010, Further stated-that at all FATA level in jeach
. . ‘..;:

agency, a scruiinycdmmittce was constituted by the complétcnt

. authority to carry out meaningful scrutiny verification of

. ‘
community schools all over the FATA. The scrutiny committec” .
-y

has identilicd functional and non functional i.c ghost schools in
FATA. The teachers of non functional / ghost schools ‘Were
ordered as closed and services of teachers of those schools"were

. [] .
stand dispensed with, A»llApetilioners in Khyber and'l{ldohfpm\d

agencies were project employees and .their services stand

. b
dispensed with on 31.12.2010, after expiry of project pi_f.n'od.~

L)

b

. and ‘closure’ of community schools. It is pertinent to mg;htion_

7 .
.

 here that only-those commuriity schools were ordered to be re-

" opened which were functional and in the arca where- schaoing :

were required and possible after scrutiny verification of scrutiny
i
committee. A notification has been issued by FATA Secretariat

wherein the Governor Khyber Pakhtunkhwa being competent -

‘authority has approved the re-appointment of comrﬁunity

" school teachers, who qualify to be passed against regular -

available posts of PST.

LR I
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5. " Record is suggestive that petitioners were appointed in

-~

L~

I

B i TR e, )

4.  We have heard learned counsel for the peiitionen;'and‘ o

learned AAG appearing on behalf of respondents and péfpsed" ‘

g
o

the available record.

the prescribed manner after observing ali codal fonnai}ﬁes,
such as test and interview, recommendations of i the

s

Departmental Selection Committee and appointment order by .

y N
~ . ' Nton -

the competent’ authority. :Admittedly the nppoi.ntmelit Qr%iers

placed on record reflects that petitioners were appointed on

4

contract basis for the project period in the schools. .Tl'gese

1-

appointment letters are for the years ranging from 2001 to 2009..

|

It is also an admitted fact that since there initial appointment . -

1}

their contracts were fenewed from time to time and till the

—

promulgation of Kh}ber Pakhtunkhwa Civii,, Ser_(rﬁnts

’l

(Amendment) Act, 2005 (Act No. IX of 2005) and similar

legislation made ™ by Khyber Pakhtunkhwa, employces

- (Regularization of Services) Act 2009 (KPK Act No. XVI of

2009) vide which the services of all adhoc and ¢ontractual

employees were regularized by the Provincial Legis!ature,f the

- pctitioners were in service. The petitioners scrvices - were

" terminated allegedly LlU);' (L closure ol all community schools in

Page |4

_ ' AT%STEE;
‘~ 4 EARY - R

F7l




.",4‘

.

~ “FATA with effect from 31.12.2010 and the reasons given in-the

- single student is studying over there.

" called revival of 67 conunuﬁiry schools wherein 68 male and 66

M~

i Page ’] 5

;‘:,

said closure order'is ghost schools in FATA and the scrutiny
o "~ P

+

i

committee, so constituted has identified functional and ‘pon
. o | S |
functional community schools. ; . §
. ~

6.  One thing is admitted and clear from record that before
termination no notice was given to the petitioners and all other
employees whose services were terminated. Nothing is on
record to show that the scrutiny committee check which record
and from where they declared functional and non functional
schools and as to whether any student, may be just one sludent,
was studying in that school are not, at that time. One thing is

more clear than crystixl that once a school has been establié!xcd

that can never be a project nor it can be closed down, ifeven a

¥

T ey

7. There is nothing on record showing that after the so
%

female community teachers were adjusted vide order No. 6048-
619 dated Ghallani 9 December, 2011, whethed all-the
terminated employees were gi“/en:notices for.imer\{iew béfo_re. :

the said scrutiny committee not. case of Fiagat
S y committee or t. In the case of !ég.~'-

)

T
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Hussain and others Vs Federation of Pakistan, régorte;i in
" PLD, 2012 SC-224, (a) (b) (¢) & (d) it has been held as under:-

)

~ b)

—Art. 25-A—Right to cducation—Education '

* religion emphasizing on the need of sclenhﬁ

4

)

\

plays an important role in the successful life
of an "individual--‘Gcneral!y; education is
considered to be the foundation of soéiety
which ﬁrings economic wealth, social
prosberity, political stability and maiﬁtaihing

k.
heaith,  population-—Further  progress: of b

- 2'\1 —5"

Akt

L owgeind 0

oo W gy B

socicty is stopped in case of deficit of~{'

cducqtcd people-—-Educated people cn]oy
respeet . among  their colleagues and- “can &

cffectively contrsbut{. to the development of z

their country and soclet) by inventing lfew }'. .

devices and dlscoverles--—lslam isa sc;entlf e
inquiry-—-Need, purpose and kmds ot’i
education - and as under the m’mdate ofi

Qunn and Alndnth elucndnted

At 270AA(8), o), 254, 7, 37(a) &
184(3)-—Constitutional pentzon--R:ght to ¥
education—-Duty of State-Deﬁn:tlon-r-Byi'

virtue of, Art. 270AA@8)(9) of the

Constitution as subsi'ituted by Constitutional {

(Eightcenth bAmcudguent) Act, 2010, tllcvf

current Legislative list was omitted in’

. pursuance whereof projects being run by the .

fedcrhl Government in the Provinces, '
including  Basic ' Education Commhnityi
Schools were decided to be wound up while {
1ss'1|l|ng the proposal of such winding upf
prayer of the petmoners (fathers of students. -
and employees of the projects) was that the¥

proposed action on the part of authorities of

closing down “Est'\bllshmcnt and Operatlon P

of Basic .Education commumty Schools bef
v : R

—

g Crd 1. S
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declared to ‘be without lawful authority and ;
of no legal effect and be also declared to bein ¢
. violation of Art. 25-A t:)f the Constitution and
the proposed- act of \;viﬁding up of the
'National Commi;sion of Human Resoufces '

may be held to be entirely unconstitutional .

and of no legal effect so as to allow basic

human rights to be citizens of Pakistan, 7.
. under Art. 7 of the Constitutional and that 3.
" the State 'i,nc]uding the Federal and’the -

provincial Government therefore, under Ar.

. 25-A of the Constitution and parliament in L
view of the definition of the State had [‘Dt :

absolved the Federal Government from {.

conferring the Fundamental rights upon the

children ---State in terins of Art. 37(a) of the

Constitution, shall form such policies on the j
basis of which stale shall promote, with |

special care, ‘the cducationnl and cconomic

interest of l)sx‘(:!(\vzlrtl chasses or arcas---Held,

under Art. 20 read with Art. 25-A of the 4

. v
Coustitution the Fundamental Rights were

rcqui9rcd{}o be enforced by the State-—

- Especially in view of Art. 25-A ef- the

Consti‘mtioh, it had tbeen made mandatory
upon the State to provide the education fc

the children of the age of S te 16 years.

-—Prcnmblc—-Nntiqnu.l Commission  for
Tuman Dc\'clupmcuti Ordinance (XXIX of
2002), preamble—Constitution of. Pakistan
Arts. 270AA, 25-A, 29, 7 & 184(3)--
Constitutional p-eﬂtions--Rights ‘ to
education—--Principles of policy---Winding
up of Basic Education Community Schools
established under ‘ National Edueatica
Foundati%" Ordinance, 2001 and the
Commission under Human Development
Ordinance, 2002 and _the Commission—
;

.y
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v

o ot

Validity—National Education Foundution

Ord:n'mcc, 2002 1nd national Commxssnon

_for Ilumm I)cvclopment Ordm.mi.e, 2002,

having beep .promulgnted much prior to. thc
mtroductlon of Coastitution (Elghte'enth
Amcndmcnt) Act, 2010, whereby Art. 270AA

?Pag,t. |8

SN
Wohdesdng

was . suhstntuted in'tlic Coustitution in §-

p,u'rsuance~ ‘whereof - the Concurrent

legistutive list containing entries rcl:\tiﬁg to:
cducation were abolished were protected-~-
Education was Fundamentals Rights of an

individual, therefore, the Directive Principles

_ of States policy being subsidiary to -the

Fundamental Rights guarantecd under the -,

Constitution ‘were required to be l:;rotected
under the law, which were holding the field--

-In prescricc,_of said two laws, and for the

‘reasons that the Basic Education Community ™ ©°

Schools were functioning under the control
of Goverument agencnes .and by the NGOs
desplte repeahng of Concurrent legislative -

list, the Gpvcrnmcut of Pakistan and

. Technical Training Division, which had been

authorized to deal with all the matters reliant
to NCHD and NEF--Provision which had
brought_protcction to bqth the Ordinance,

could ohly be repcalcdv by the repéa_ling'
statute and nierely by issuing any letter or -
the ordér as in the present case fo close doyn. % -
the project of e;tablis}ament and operatjon of 3

basic education community schools was

contrary to laws.

1

e—I’rcnmbl_eTg_;National Commission * .for ; 3

Human Development Ordinance (XXIX of
2002), Pi-eau;.ble--Constitu'tion of Pnl{iétaq,
Arts, 270A4, 25-A, 29, 7, 70 read with
Federal Legislative list part-1, entfy 16 &
184(3)—Censtitutional petitions—Right to

/?’ )

'?)
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_ foundation ~ Ordinance,

‘establishcd .
* Foundation Ordinance, 2002 and Natiohal

+

cducationmériﬁciplcs of Policy-——Winding

up. of Basic Education Community Schools .

. established ;'gnder National Education

200z and the
Commission "under Human Development
2002---Question for

consideration was whether or not after

Ordinance,.

abolishing the concurrent icgislative List, the

Federation  was  cmpowered to
legislation relating to the mattes directly,
indircetly or 'ancillnry to the subject to
cducationnl particularly by \
informal cducafion, as presently wns.ﬁcing
impnrtcd‘ . through Basic
Community  Schools in  the
under  National

Commission  for

Ordinance, - 2002---Under  Article 70 read
with Ent;',?;:m of paft-l of the Federal ’
Législative List of the Constitution and the
both  the -

Constitutional  Amcndments,

"Ordinances. were fully protected aud shall
remain " operative unless © repealed T in g

accqrdnhce with the Constitution and so long

the Basic. Education Community. Schools -
the -

providing informal education to

malte

introducing |

country

= o
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Education 3.
Education 3°

Human -~ Deveclopment - §

S r‘:‘.:‘g‘“?w € gad .

both the Ordinances were holding the field, A

backward classes or the areas shall continue °

to function—--Proposed action on the part of -

authorities of closing down cstablishment -~

and  Operation of Basic

Co,mmunity'Schoolé was without lawful

Education ~

O N e o

. " authority and of no legal effect and was in ¢
violation of Article 25-A'of the Constitution-- v
. -Proposed act of winding up of "-the
Commission ‘was unconstitutional and of n
legal effect and the Commission was allowed *
. . = kN
A
N b

LN e el

ngé {9

/ _
CafyRESTEY

z R
gxXAmM igh Court

. Peshd)

"3 7 JUN M6



_the FATA employees. The said judgment was upheld by the.

: / the existing rccrmtment eriteria but in relaxation of upper -
g

/. .
~ NNA
. (oo
— 2 = ; :
. ;-‘Page]m

to continue’ to per foam the positive duty of f .
prov:dm;, bnsuc human rights to thc cltucns

of Palustan--order accordmgly

8. Tlns Court in its Judgment delivered in writ petmo N

4’} .;,é,uc.» ey

* 3157 0f 2009 decided on 15.9.2011, has held that regulariz'gtion

B .
. '

Act No. TX of 2005 and Act No XVI of 2009 are applicable to

. %
apex Court as well and in view of the said judgment all the
petitioners are regular employees of the community scb'ools :

t . : Y.

*
B
k]

"which under no law can be closed down and be termed:as a

: . +
project, ifa single.stu,dent was studying there. The}-e is ndﬂﬁng )

. : : ; )
“on 1ecord showmg that the scrutiny comnuttee who dccla.red o

‘b “

lunctionat and non I'unclimml commuiity schools had .m!\'cnf‘
- - 0 . Y

into account that by that time students were there of not.

L NS Pars

7

‘9. The C'iovem‘or, Khybcr Pnldnunkhwa,« nssued a -

,\ R
notlﬁcatlon No. SO (E)/SSD/CSTR/99-]08 dated 11 52012 -
which reads as under:~ * - ) &

The Governor Khyber P’nlchtunkhw'l. in his
capncity as the Compctent Authonty has bccn plcased to. -
approve the re-pppuointment of  Community  School
"Teachers who "quality to be posted against the regular ’
posts of PST (BS-7) in phased manner at the respective .

: Agéncics & FR.s burely on merit basis in nccordnnce"with b

age limit wnth 1mmcllnte cffect as specified bclow' -,"'_
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i. - The, avmlnble regular vacant PST (BS7)
" posts in the Primary / Middle Schools in-
© . .FATA will be filled up from amongst the

commumt‘y -school teachers and no. fresh'

‘candidate consndered for recruxtmen‘i'hll all’
the eligible community Schools Teachers are

absorbed. agninst regular posts in’ -their!"

‘respective Agencies / FRs.

it. © The non local cligible Community School .
Teachers - shall be considered for res

appointment against the regular vacant posts-

of PST (BS-7) after adjustment of local-”

qualified teachers. ' .

- iii. The services of the un-qualified tcacherst

. : - shall be dispensed with.
" iv.  The Community Schools whose teachers are’
appointed and shifted- to other schaols;

against regular posts, would be closed down. § o

v. “The respective Community Schools studcntsz,
would be shiftcd ro mearby regular schools.

Y

* . . M

10.  Record suggcsté that, even this notification w:{s no;'i-

)
By

‘implemented. There. are’ plcthora of judgments of thc‘apcx};.'- Ll
B - 1

]

_issuing proper show cause and regular inquiry. Reliance is:

¢ X,

e

. ~ ~ " placed on 1997 SCMR-1552 (b) which reads as under:- .0 1~

."‘

&St

.--Termmatlon of service-—Nisconduct— ]

Civil Servant’s scrvnces were on temporary”.,

' basis ‘liable to be terminated on 30 days’:’
notice or pay in lieu thcreof on cither side—
Service of civil servantwere to be governed
by statute and, Rulcsﬁ(nstructlon/Regulauons.. _
framed thereunder---If a person is employed ¥ .

on contract basis and terms of employmeant’

_provide the manner of termination of his -

/ services the same can be terminated in terms
. 5 thercof---Where,, however, a persva is toe be .7
5
I
. &
.o
s ¥
S
T

Page I11'

and no further recruitment of Community’
Schnol tc'u.hcr will be made. ¥

e

4
"Court confirming that no employee could be terminated without,

R

e O, 1 3,

-



~

-condemned for wisconduct, in that cvent,

~even if he is a temporary employee or a

person- employed om contract basis. or’

probntioner,"v'_- ke . is ecntitled to a. fair

opportunity to clear his position which

-means that there should be a regular enquiry B

in terms of Efficiency and discipline Ru}es
before ' condemning him for the alleged

misconduct,

Likewise in the case of Director General Pak.stan

angers Sindh and another Vs Abdul Rashid. reported in

Rang _rep 2000,

SCMR-643 it has been held that:-

11.-

--S.4-—Constitution of Pakistan (1973), Art.

’212(3);--Ter51xjnation of service—Secrvice of .

civil servadtiwas terminated without issuing

him any show cause notice and assigning-any - ..
1 ) . any -

reasons for -such termination-—Civil servant -

whose services were being governed by

Service Rules had completed probation |

period of four years---Service Tribunal in the
circumstances, had ‘rightly found that

termination of service of civil ‘servant

" witheut -issuing him any show cause notice

]
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and withbu? holding inquiry against him, was

illcgal and thus had rightly directed re-
instatemenf” of civil servant tre‘:lting
intervening period from date of tcrmin;;_ion
to‘his re-instatement as extraordinary leave

without pay.

In the instant case,as per the closure order, it reflects that .

there are allegations against the petitioners that they di

b
.

PR

S 7 UINT016

-

d not

A3 amena 30,

.
-

-
v



]

o

-l }‘» a

. B 3

perform their duties as the community schools were ghost

schools and as such when there is an allegation, the law

demands show cause notice which is lacking in the instant case,

'

admittedly. On the other hand when 67 community scl'.":ools o

o at

i,

were made functional whether any notices were issued to:the

Fad Ay

%

locals, previous employees as per notification dated:fll.S.%b]Z

of the worthy Governor KPK. Since, all the petitioners are:the:
' 14

opdote,

locals therefore, they have been discriminatqd.'

o

W

. - Lo v s
12, In view of above,. this writ petition is allowed “and "~

. &
respondents are directed to -adjust the petitioners in ;’the

community schools by revival of the non functional schoo s by

making the circumstances, so that the Education flourishes in

~ -

_the tribal area. The ‘exercise be done within one month after

recéipt of the judgment.' Since petitioners have not \vrarfea'
against the posts, therefore, they are not entitled to the wages

for intervening period ami their said period be treated as lfzégve

without pay.
-‘Announced. . VLRI 1. P 7
e a0g < | £ ARl ST XA T
Tariq Jan . , JUDGE
BE TRUE COPY .
':’-'.255 FewhDwnr - ' ’ ’ ’ - i’"
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%‘ ) ii ‘ l/
i ra .., = OFFICE OF THE AGENCY EDUCATION OFFICER :
——l W P ¢ MOHMAND AGENCY AT GHALLANAI 4 o) -
N Wl g S P NO 0924290150 FAX 0924290180 -
I | L EARTAL - 3
. e ;
- - RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS . i
- ' 1]
Consequent upon recommendauon of Scruliny ~,ommmee consulwiEd i icomphance of
. Directorale of Education FATA leiter No 6854- 15 datea 27.3.2107 for condmonal
; imptementation of Peshawar high Court order dated 15.6-2016 in coc No 330 P/2016 n wip
: No 2498!2012 ‘subject 1o final decision m CPI A No 450-p/2016 . filed. by depanment in.supreme
) cougt of Paknslun The foliowmg Ex- commuru[y schools leacher of non. funclional commumty‘
. schools are hereby ‘re-appointed with |mmPHIale efiect in schools mentioned against. thew
’ names on project basis subject 10 ihe lerms ana condiions meantoned therein.
N S.No | Name T T Father's Name "Isigﬁe of posting where re- |
o o _appointed o
H !
1 Nazir Gul : Nawab khan ics Mamazau Mir Alam :
 — R -- e e e imaem ol e ——— ermn S
2 Tamr Al Guta khan -do-.
i I e e C -
£, 3 . Muhammad lsrar " Anir 2ag tiumn S Ghafor Bedmanai
I Muﬁammac: Khan " Mohammad Wak U det .
5 ! Muhammad Hizoor . . ) T - ' cS5ana khel Ghandarra :
1200 ! Hazeal Bad shah s het s . 1
i Badshah f ) e
6 ! Sehat Bad shah T A Kinsiz - i w -d'ci-"-u-" T
SR . . L. F :
7 Jamal shah Hinmib ahamn S Shahje Bedmaﬂai .
i [}
§ | Syed Ahmad shah " Muhansma Alzal ] '-dé-'-‘ ' " 5
I - . . U :
9 mll MaazUllah ! Najeem khan ics Kha'ﬁr'ﬁ'J'Sh Ja'robé Darra ’
. A o A
. W _- . . P S ;
10 | Fayaz khan " {Jadam khan do-
1 ! Hussain shai i} ' :f'ayeci Mastas shah 'S Malecna Koda'kFeT“—— i ,
X 2 | Samandar khan - " Khatam Jan ) -do-' o :
13 II ‘Murza AT P AN Rahman TTT ¢S Jarobl Darra Aoduliah -
! K :BakhllalGul ~" * Mohammada Gut i c!o- :
i e o i : C e - "
R ' o o C . ‘-
! 15 ’ Sanoba4 Kkhan Sarkari khan R S Golono ShBlkit\ABab :
] 16 r! Mukamil shah’ - Hazral Mohummad Q) CSAAn'a‘r-g}'é'i Eaﬁﬁum. T :
" ' 77| Hikmalullah 1 Abdur Rahm (?QJ/) DCS Golono she:kh Bab " |
! IO | ' . /_{-\ [ S SO
. N ’ 3 !
i '
by 4 »
oo .
g -~ .
i Zie . )
E
- ; | |
7.2 . i {
R :
‘3 .
&

.



.

5718 | Diwarkhan. T T i Hakimknan . CS'AnargarPayan
T ’ - . e —— R
19 | Hashmat Ara - Qabill shah FCS Zanawar China
' : . ' ’ i
20 ' Nz Muhammad " Noor Mohimimad CS Yarkhel Bedmanai i
. ) . . . . - .‘”_.—..- .. "
21 | Muauar - Sher Rahman : ¥ do- ;
22 [KhaistaZar ~ T !inganUllah " 7'CSSiraj Kor Samghana
D . ¢ ety e : |
] v
9 23 | Fazal Dayan . " Sadaru Din €S jShalhmrr.khan Abad t
- ! A . shamsha %
: rod , ] ; |
: 24 | Dawoooshih " Sudaru D T Z,*-'d'o'- T
: - | o 4
25  |Asitkhan T T " Jamal T s Siraj‘Kor-Samghahn
TERMS &CONDITIONS ’ 5

1. The re-appointment order shall e ihade purely on pfojecl basis for project penoa
2. The appointment order wiil be supject 1o furher verification of their educational
and professional testimonals from concerned boards/institutions,

scheme by competent forum hilex! Re-opening of non functional communily
schools in Mohmand agency. ' -
.— 4. In case the decision in above: liled CPLA turned oul lo be otherwise lheir
regularizalion will be subjecl lo Nol:fication dated 11-5-2012,
5.. Allested copics of Chargc: report & lestmonials shall be submitled to the quartef

concerned in prescribed period of tune i triplicate ' 1%

1

' (Khaista Rah?‘nan) .
s " Agency E"ducat_i"oh Officer.o
I ’ ’_27 co Mohnrand Agency&\

P Endst:NoS_O_?'g_/} . — IEs1ab:llRe-appt-iCm T(M/F) dated Ghallanai ;.,%Z/thlzm?,
Copy t0:- _ J 4 :

1. Director Education FATA Sacrelarinl Peshawar, !

2. Political Agent Mohmand Agency.

3. PSto secrelary SSD FATA Secrelarial. o

4. AAEO (Dev) local office. ‘
5

6

7

. AAEOQ Female local office * . %
. Accounlant local office. I
. 7. Teachers concerned. ' L t '
"Note: Unattested photocopies of relevant documents are not acceptable.

SO N

i
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3. Their salaries will be paid after approval of revised PCI or un'der the approved
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: / - ACENCY EDUCATION OPFICER o .
. = .
Ve Crran? MOHMAND AGENCY AT GHALLANAI
- Pi.4.0924- 290]80/[‘;\.\.#,09471-29;)x:-..- !
CATA
e i e e e e . ’
CONDITIONALLY SERV ICES REGUEARIZA TION/AD. Jl.'STMENi SIRIER
In comptiance with dgu;mn made Beowdnthy Drectos i i ecittion FATA bearing #rax N\ 2
aatel 2002 2008 s Seondoae SUE s SSDICS ER-YY-Tusfdated 117052012, e i,
it or..n‘.u:'-..;. t'S'I ‘-l:i:. feacners are ne;ehv regulocized with the condition 10 submit an aitidis s,
Wit R340 diiv attested By the three princigals and co: UNERTIENEd {ny nes under:nﬂn-c OV ocgel e
nentioned reacher 'h.. i Supreme Coun of Pakisize ander C"L-\ No; 480 P‘,;Dlﬁ.. decncl Eeoaohas v
vt made BLobrererace Hing Cour Paghan e “his roguinrioac :-o Setghosand el -
bers --.Eii Agither e f::.pdl’tt‘\t‘dlﬂ! Appeal noi .ﬁ.ped R AN RS .3; doaPANL L Ly .
Worin in BPS-i2 7 F3520- an--;:] 2 plus - !\l.t.x‘ phanan er e . Tlm'."e;l':-h"“ H o A
i the interes Coi pebll semizess _ J]
> NumesFuthers \umc ot C'ummuml\ Posting '!l }(Lgulm . Keitaras
LA ; Teacher e . Schoot -
' Difawar Khan \10 Hakeem }\han i CS Anargl Payan - . 4“5 Shamsha Uuno ; ANy
L. .. . —_ e — | -
2 Jamal Shah S/ Habib Khan I CS"Shaji Bedmauna; : UPS Qan l\llI Kan'aln | Ave
i . L e e e, ~ ,.i_. B T S
© o azde Gul S0 Nawab Khan ! CS Mamazai Mir A lum (:PS habn Jowar v
. v i S K ..5- ST A T LG,
b ciawaead Shab SO Xaddia Din ! €S Shamir Khan Abud \.PS :-.nml{l.;m Kot 133 W
'l e \humsha . i § _ .y S
3 iiussain Shal . slu Saved Mastsn . CS Matina Koda Khel ] nPH \lm‘Kl:u No. | AV
- 1 Shah ‘ ' S R S :
o Mubammad Khan $/O Muhammad l CS Ghafoor Baidmanai | GPS Miuai : AVF
Wi S U A - .
;"'\Iﬂ o ,..h ~4D) Ak 'h P\lluu.. {51 n. A Sk LR L’ [ s z ° ‘
: i
N Naneber Khan . Sarkari Khan ’ S Gulonu Sheikds Buta TUPS Ml Ui Lo
e e e T LT e e el
48 Nz Muhammad 570 Naor r S Yara Khet Bedimatod UPS Khail Kor PAM
G (T umimad . e L ___________’_ .
P, Seihat Budshah /0, Amir Hu:ro CS Suna Khel Shanaars i?S Faiz Al Mirgat A
"o sneed Ahmad Shah $/077TT 7T ?Jg,—muiﬁ-'ﬁu_chnan'u LPS K1 I\hadl l\ax ) I AVP
~ . Muhammad Afzal R S
!".‘ Mubammad Huzoor Badshah $/0 CS Sana Khel >hanzara LIPS R- wman \\ 1!: SRR / N
]',-/J.x[{mu"lal:l___ . E_ - L e
sanet Kban s 0 300 Rafmian .« 08 Va3 Khel Buit e T i"'.a.'__: |
* 14 ¥ Fazal Dayan S:O Saddra Din * CS Shamir Khan \fug S Guibag ; § A
) - ' Shamsha .. ; :
N m.m.mdar_K!mn N8 i\‘mlnm Jan o tCs Malm‘. Kodzs kh TLPS I\w-pa,ld L ANVP
- - T S
16, Rukhiier Gul 570 Muhammadi Gul | CS Jarobi Dara Abdullah r(’i!’:j‘Said R‘z_lhman' i AVP

oy
[
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¢ L e
> i !
~1 1 Khaista Zar S/O lhsanullah CS Samghakhi GPS: Al: éaman Favp
‘:t
. 18 | Fayaz Khan $/O Badaaim Khan - CS Khatim Jan Jurobi Dura | GPSE-iTuranggai BabaG !} AvpP
£ 11 Murad Al SO Al Rahman 9°CS larobi Dara Abduliah __'GPS%Malkana AVP
N P - i D S
20 P AsifRhan S Ne) Jammal CS Samghakhi GPSiAdam Saaz l' AVP
b 20 | Mukaounil Shah S/O Hazrat CS Anargi Payan . (JP§ Aram Klll fave
; _ | Muhammad . e . f :
22 Zahir Shah S0 Abdul Wuhid ! CS Shueikh 3aba (;I S f\.nn }xllt K
S e e R . N -
R ali Al S.0 Guia Khan FCS Mimazar Mie Alam) i HIES (_Imm'uk.md No U} I avp
| ‘ : 1 S o
24 U Maliah SO Najeem Khan CS Khatim Jan Jarobi Dara PGPS Banda Ziarar T WP
e K B i : i

TERMS CONDITIONS

i

“

s

Charge report should be submitted o all concerned.

Appainbment of the candidates is made purcly un lemporiry basis

without assigning any reason.

Al kinds of documents would be verified from the concemed 13
salaries it found fake/bogus the order wil! be considered as cancel

——h

adas-liable 10 wermination ai any tine

S.

.1rd>!Unwu~.|w before the dravg o

led.

SGET

Z

Al those candidates who are matriculated should pass their F.A within 2 years-alter the issuancc RUSTIN

urder.

They should produce their lluilh dnd Agece
Iihey failed 10 report of their arrival within 15 d
attonitically considered as cancelled.

fiticates from the Agenay Surgeon Mullm.md
avs, ulber the issuanee ué this Appuintment i naer .

J.'

ITany technical legal Naw s pointed oot the .nppmmrmm will sk :rul i~ muiccl!un!.i :
Their age should be aecording 1o the L.ou I’ ulu.\ S

Ladsi: No. 26/? ‘?_“) l(Commum!\ llle) Dated/30/057201 8

Copy o the:-
I i)nrcmm of Ediication (FAT A) FATA Sceretarian Peshawar
2. Political Agent Mohmand Agency. :

3. PSto Additional Chief Secretary FATA for p'.rusdl of the AddmmmllCluet Secn.mr\ FATA
4. PSto Secretary SSD FATA Secretariat,

5. Agency Account Officer Mohmiand Ageney at (ih;:t{:m;u.
b Ageney Surgeon Mohmand Agency.

7. AALQ Concerned.

S Acémmt:uu/!‘a_\- Clerk Local Otfice.

Y Otficials Concemud.

Farid Ullah Mehsuad)
Agency Education Otticer,

FNMohmand Agenes
e

1 BIRRT, EhS

’

RSt L L B

~ducation muc

l\ Avhmand } HCl)
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: MR-JUSTICEUMARATABA.NDIAL ' $
\ MR, JUSTICE NUNIB AKETAR ‘ i*
3 Civil Petitions No.624-R, 661-P/15,264:F Lo g - b
: 266-P/16.446-P, 450-F, 5)7-P to 530-P of 2016. ° .
. {0a sppeat_from the ords dued 2252015, 27.10201S, . | : ’
. 14.42016,.§.6.20_16. 5.102016, passed by pezhawer High' . 2
. . Com, Poshawar I WPNo316G-PIIA, WPNol6OLP, - .5
3. . W.PAQG2-P-4284-PNIS, WPaSIS-P13, WP2498-212 %
i WP No.4l10-P/15, W.P.MQ-PIIS.MGS-?Q%-PIlS)" : . 3 .
'~ ' : S SR
B CP.No.624-R of 2015 Additional”  Chicf Secremy FATA, FAIA ’
- : 2 * Secretariat, Warszk Road Peshawar Y, Mr. Jaz
' I Hugsein and others. ' ¢
I . . ] i, B 3.,
: ¥ C.P.No.661-P of 2015 Govt.-of KPK throngh Addiional Chief Secrelury
’ . - © FATA, FATA ‘Secretaxial, Warsak Road Peshswar
I&SyedZahidHussainandu_nothcr. . & N |
; . CP.No.264-P of 2016 Additions) ~ Cbief ° Secretary + FATA, FATA :
, : ’ Secsptpdat,. Warsik "Road ‘Peshawar Vs. Alipur -
N . ) Khaa ': :f-’ )
Co O R Lo el - L
CPN 0265.P:00 2086 - Addjtional . Chigf™ jeprctaty FATA, TFATA
: "” Swa,tur_int.' Worsake Roed: Peshawds Vi Qimal
. Khao - 1.
additional  Chief _ Secretiry  FATA, TATA
Secretariat, Warsak Road Peshawar Vi Sher Alam -
.. and others . EED H L :

. i -
Additional - Chief Searctary  FATA, FATA. -
pMst .

Seorciniat; Wamak Road -Peshower V&
_ Narges and others S ! % ’
~ - . D) ' N
P.N0.450 1] Additional _ Chicf _ :
) "/ Secetariat, ~sok Rond Peshawer Vs Nazir Gul
- and oth < v
= " ‘ '
Additionat  Chief ~Secetary FATA, FATA - l
Sccretariat, Warsak Road Peshawar Y& Naik :
Khan ' 3 -
' §
FATA .- N

CPNoiSI8Rof2016 Kditionsl  Chief Sciretsry  FATA, ]
Secretariat, Warsak ‘Road’ Peshawaf Xg;iﬂousf
. Khau and another. RN

L
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T CPING.624-PS v,

R ]

C.P.No.525-P 0f2016 Additional Chief  Secretary FATA, FATA
Secreturiat, Warsak Road Peshawar Vi, . Wali Khan

C.P.No.530-P 0f2016  Additional  Chicf Secrctary  FATA, ‘FATA ;
Secrefariat, Warsak Road Pcshawa: Ys. Saifur

~ Khban and another i
v )
1 .

' K . For the Petitiorier {5) . Mr. Zahid Yousuf Qureshi, ‘Addl. AG. KPIC
L - (in all cases) aw Mr, Salfilish, ADEO snd Javed, CTO. £
; Javed, {

For the Responde;n {s) :  Mr. Kbatid Rehman, ASC.
. M, Ghulam Nabi, ASC,

' Pate of hearlng O ROLT T SRR ) ¥

Lo o ‘OgDER - > -
) . Umar Ats Bgndlar, J.- C.P.No. 624-? onOIS is barred by 30 days. The dslr;y .
. # is condoned as the qumtlons raised in <his' petition are: the sams 88 m the~ .

i .
. 4 z

. connected petmons wtuch m “filed wu.hm the tme allowcd. R:i'crence is .

) madc to the casc of Mz ly;ggn Zatbun Nisa Zz, Land Qszm_gmgc_&__'l
- ‘ m_e{ﬁ_u.{PLDJS)?S SC 387).

i . . 2. Leamed Additiosal Advocms Genrral, KPK states that the img;ugnw
o - judgment was rendered by the leamed High Court without conswerin;me
jurisdictional objection 10 the maintainability of the Writ, Petitions u;ide: ,
Article 247 of the Constimtiah..'me said objection is nnt,i:rcsscd presently in
 view of the 25® Amendment {0 the Cénstiuation whereby Article 247 has been
omitted. As a result the\lgafned Peshawar High Comt'..l'aow is vesied .\_":'ilb
jurisdiction in relation (o the matters that arise in the erstwhilc FATA werritory.
in this behalf he has also placed on record an order by a i,a.rgcr B;nch of‘this
.Court dated 10.7.2018 passed in CPs.No.233-P a.n’d 134-P of 20€17.
\ ' Accordingly, learmed Additional Advocate General end lcamcd counsel fo: the )
‘ respondents pray that the lmpugned judgments be set mdc and the nmnzr be 3 |
27;, ( ) ;
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Pt
C.P.No.624-P/1S ctz. 372 :
! -
., Dk N

. ’ . ’ 7. W T
remanded to the lcamed High Coutt for decision afrcsh jn the Writ Pettions

~ . :
filed by the respondents. . . . e
: . »

3, ‘Accordingly by consent the impugaed judﬁncnw are set aside,

the petitions dre cnnvcnnd. into sppeals mnd atlowed ard the matier is
remanded to the Iéamed High Cour-for desigignafresh 8 the Wit Fediioas

waen e Y

filed by the fespoadzls's _
respondents ofe still in swﬁ&g shaiFsppAAleangtts -shall not be affected
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. JUDGMENT SHEET
IN THE PESHAWAR HIGH COU
* PESHAWAR,
(Judicial Depanment)

e

W. P No. 2498-? of 2012.

N e ——
_—r—"'

Date ol hearing: 22.01.2019.

w««s‘t‘*a&r" fx.*f’?, % JU e

advocales for petitioners.

Judgment in the, lnsiant peuuon sngll also
3

W.P.No. 2515P of” 7013
W.P.No.3766-P of 2014, VP No 1601 P or
“2015, - W.P.N0.4062-P - ._t,of 2015,

P, No. 4053 P of 2015, WP No 4064 P of _
zms

BN

12015, W.P.No.4110-P 33:'&;1

&'nfi“’m

W.P.No.4162- P of 2015, WFNo 4]85 P of

x:w%

| 2015 and 4206-P of 2015 as. common

. %'
* question of law and fact |s__lnvolved in all

. these peulzons . . K
2, Peutnoners in all the, pemto?n viere
appomled on contract basis agams} _againét
the posls of PST, PTC ln;tructors

Chowk:dars and Field. Cattlc Anendams

. through different orders by the responc{ent-'

-M/s Ghulam Nabi and Mr. Muhammag Asif, { et

“Mr.Mujahid Ali Khan, AAG for respondents. . 1.
JUOGMENI .
MUHAMMAD AYUB KHAN J.-'i‘ Th?s

!

department in the erstwhile FATA. In

WP.N0.2498-P of 2012 (instant: petition)

i
!

.
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. 'and W, P No. 2515 P of 2013 panuoners _
have 'sought remstatementltegula‘rizatuon

whereas in the remaining wnt pelmons only

———
)

regularization of service has been sought in
/yVPNo 2515 P of 2013, aftar sorwng for
9 .

’sorne time, pemloners recelvgd a notlce
. .7 I+ vide which their services® hav’:“ be;w
\crminated  since 31, 12. 2010 and?nsload
raspondents No7 to 12 have been.

1

appointed without any advertisemem Thls
court  vide judgméntslgrders-, dated .
| 20.08.2015,  27:10.2015, . 14 04 2016,

15.06.2016 and 05. 10 2016 aliowed lhe satd
——
wrlt “petitions as prayed for "'he above _
judgmems/orders of this court were assalied :
I\‘é ! by the Government/ respondents before the A
Hon ble " apex Coun in CNI| Petmon..

No.624-P, 511912015 254 P‘{ to zsa

1"(’

P/2016, 446P 450-P. 527 P to 530P of
' 2016. Sald petmons were aiiowed on R
28112018 by setling aside the above

i
;udgmentslorders and the maner -was
L ) remandad back to lhls;cgud_ f,?r decision

b

afresh. . . : i
3. ln view of change clrcurnstances )

mlroduced in 26" amendment ,}mcle 247 of .
L .
the Constltuuon was ommed and thls court

o ) S,
AT STEQ.
L. . Paghg e 13 Pl

. e Cqu-,

0673 2555
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is vested with the powersf;urisdictibn‘to
. [

_entertain matters relating to erstwhile FATA. -

4. . Through sub-section (2)Tof Section 2 -

of the (Amendment) Act of 2005, vicie

proviso added thereto, it was drrecied thata .

person though selected for apporntmenl rn
the prescribed manner 10 a servrce or post-

on of after the st day of July 2001, il the

et

commencement of lhe sald Act bul’

-

appointed on contract basis, 'shall wi't'h effect
from the commencemem of the said Act, be
deemed to have been appornled on,‘(‘ regular
l:_rasls. All such persons and the J_pe'rsons

.1

. \ t :
appointed on regular basis.|o'a service of
. T

: +
post in the prescribed mafner, after the
Tt ' N

commencement of the said Acl, snéll. for all
-,

intents & purposes,‘ be a civ'ri servant except

" for the purpose of pension or gratqrty. Such

12‘ 3

a civil servanl in lieu of pensron & gralurty

" be entmed to receive . such amounl

\;

. contributed by him towards the Contnbulory

Provrdent Fund along wzth' contnbuuon

. made by Govemment to his acr:ounl in the

prescnbed manner. Further provrded that in*

the event of death of such civil servant,
whether before .or after the retirtement, his

3
.family shall be entitied to receive the A‘said

B i AR 'e"»@-'a-.»b'm .

>
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amount, if it has already not been re ozaived
by such déceased cuvxl sarvant, {

5. Once again, through the then NWFP ‘
now KPK (Regutarization of §ewzces) Act .
No.XV1 of 2909. on the streng‘;!;t of
provisions  of Section 3 ihereo?. all .

employees Inciuding the rec'omrnenézee of

¢

. the High Court appoinled on ‘contract or

.
adhoc basis holding that on 31% Decembef
2009 or till the commencernenl of thls Act,

shall be deemed to have been ¥valldty
\

appointed on regular basis having lhg same

qualification & experience for a reguiat post

“%lbject  to - exception thau the

———

_ servicelpromotion quota of all servuce

-

* cadres shall not be affected. ‘_ %

6.  Through the p:ovision'of Sec'tion 4-A.

- ofthe Amendment Act, overriding effecl was
//)

given o the provision of tms Acl*over all

.

other laws & rules for - (he ume being
enforced and it v;as further provuded that
any law or rule, coming in _confhcti with the
provision of Amendment Act or indonsistent

thereto, shall cease te have effect. This

clause of overriding & superimposing nature

has equipped the provision of Amendment

é""-‘ ~<y Ca
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" Act No.XLI of 2009, with ever Iasiting effect

over all other iaws & rules then in-vogue.

7. Learnad counsel for ihe Epetitioﬁers
Invited attention of the Court to the earfier
judgments of the Bench in'volvirig same &
similar lssues, which were rend‘%red in the
case of Dr.Rizwanullah ett; Vs. Govemment

.1 2
of NWFP etc (W.P.No.1510/1697) and in

many other wit petitions, who " contractual

 services were regularized by the strength of

the said judgment, elaborately ;i'ea!ing with
gach & every provision otf law refevant to the
subject matter promulgated from time to
time and it was further stated at the bar that
this judgment of the Court was accepted '

and acted upon by varlous departments of

the Provincial Government and services of

contractual eﬁmp!oyee_s -y«}ere duly
regularized, issuing office orders at different
occasions and no grudge of Jrievance was
shown against it by the Government to take
the matter to the Hon'bl%'Apex';Cour{. 3

B. Learned counsel for tl"txe petitioners
further invited our atientjon to "é_iﬁerent office

orders, issued in light of }he judgment cited
1' ] - .

above by variousT Heads of the

lnslllutionslAdministratiw{e Secretarles of the

bl

L
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. Provincial Government complying with the
. .i,' ’

" said judgment in full.

+

L

" Court 'attentlon to the -case. . “of

\

© Mst Shagufta Sysd ’ Vs. Govemment ‘of

. KPK ate’ W.P.No. 1731/2006 jalongwnh

" W.P.NGAT5/2006 - dated 11 09.2007,

extending the benefit of the provnsion of

) Regularlzation of Servica (Amendment) -Act

2005 to- various empioyees. gwho were

appolnted on contract basns The Iearned
q,

) counsel produced copy- of the ]udgment of

) Appeals No.150-P & 151’P of 2009 decrded

,. on 24 03.2011 where the above menuoned

_ Judgment of this court was Impugned The .

Hon'ble apex Court after elaborately &

exlenswely dealing wsth each & every legal

. & factual aspect of the case not only upheld

8. The learned counsel also Ifivited the

: the Hon'ble apex. Coun'gtve‘n in Cwﬂ .

he view taken by tl'ps}Court but also

' referred to its own judgment glven in Cwu

appotnted on project are squ?rely covered .

Appeals No. 834-P to 837-P of. 2010 decided
on 01.03.2011, wherein, It was v!'netd that the

cases of contractual emplo}}ees though

. by the provismn of Secnon 19 (2) of NWFP

Civnl Servants Act, 1973 Acoordlr.gly. boih
e
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T
T
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the appeals filed by the Government in the
said case were dismissed. f, ‘ :

10. Confronted with the abo{t\e ironclad

legal position, the Ia.érned;‘vAddltional'

Advocate General was repeatedly asked to .
draw line of distinction between the case of
the petitioners and of 1ho§e to whom benaef t

i
of the sald provision of law was extended

and their contractual services .were .

regularized, however, he was found
defenseless having no 'a.'nsweni"fn)um less
plausible -to offer. We h.ave orii 1re.co.rd the
copies of the appo{ntment orders nssued by
the Competent Authoqty apponmmg the
peutzoners at different occasnons on different
dates as contract emp‘oyeeslagamst ‘the

posts n question.

nngjff.u

11, “An ironclad proof In the shape of
documentary record is avadable on ﬁte that
the petitioners were apeomtec{. on contract
basls by the Competeht Authoﬁfy, which is a
fact undeniable in .nature.‘l ‘and - their
contractual services were renewed and
extended from time to time. . |

12.  The undeniable legal position.is that
the- petitioners are c’ontract. éﬁpioyees

because they have not been absorbed

ey
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permanently in the depa{trhents %encemed .
where they have l:eeri~ -eppoiﬁfed after .
adopting procedure, therefore. Jthey are
. entitied to protectlon of thegbeneﬁmal

. provfsuon of sub-section {2) of Sectlon 2 of

the therr NWFP now Kh%et Pakhtunkhwa
Civil Servants (Amendment) 'Actfzoos and
thelr rlghts are further protected in a more
effective mannar by provlstons of Section 3
of the then now Khyber Pakhtunkhwa
Employees (Regulanzatlen of Se;ylces) Act,
2008 to which superimpesing Q.overrietng
effect was given on all the rules & law to the

contrary. The latest enactmeni came lnto

force on 24" Qctober. 2009 when it was .

published in the official gazette of . the

Province extra ordinary. 13

13. Vide  Notification - No.SO(E)

SSD/CSTR/98-108 .  dated ) ."111 05.2012,

protection was extended to employees of

Community ~ School Teachers ~ For

convenience said Noliﬁcation js reproduced ‘

as under. ' 3 '

“No.SO(E)ISSDlCSTRI99-108/- The
+

Governor, Khyber Pakhjunkhwa in his

capacity as the Compatent Autharity has

been pleased to approve the re-appomtment

of Gommumty School Teachers who qualify
i
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* to be posted against ihe regular posts of
PST (BS-7) in phased manner at the
respective Agencies & FRs, purely on merit

basis in accordance with Atlie existing

. recruitment criteria but lr; relaxation of upper

age limit with immediats effect as specified

below.

=

(5

t

1. “The available fegular.vacant PST

I3
(BS-7) posts in the PripjnarylMiddle
Schools in FATA will ‘be filled up
from amongst the‘g_C‘orhmu,nity

Schoal Teachers and no fresh -

condidate  considered . . for
recruitment  fill  all :the eligible
Community School Teachers are
absorbad against regular posts in
their respective RgencieleRs.

* e
2. The non-local eligible Community

School Teqchers £ shall  be
considered for resappointment
against the ’re'guiar_}!acant, posts
of PST (BS-7) after adjustment of
local qualified feache_Fs. L

3. The services of the" un-qualified

teachers shall bi dispensed with.

4. The Community Schools whose
)

teachers are appointed . and
shited to other schools against
regular posts, would be closed
down. ’ ‘

5. The respe-ctivé_‘ : Community

Schools studénts w&u}d be shifted
to nearby regular s¢hools and no
further recruliment {;f Community’
School teachers will be made.

N . .

e L. . R S .
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Sd ]
Secretdry-

Social Sectors Department,
FATA Secretarial,
l?eshav_;lar’

¥

14. Question is whether petilioners are

governed by the provusnons of the North

" \West Frontier Province (now Khyber

Pakhtunkhwa) Employees (Regu1arizat|on of
Services) Act 2009 (heremafter;referred to
as' the Act). lt would -be relevant to
reproduce Section 3 of th,e"Act. g

"3.Regularizatlon of gervices
of certain _employees -All
employees ’ Includlng
.recommendees of the High
Court appolnted on contract or
adhoc basis and holdt’ng that ’ '
post on 31 Docember, 2008,
or till the com(nencement of
this Act shail be deemad to
. have been validly appolmed on
regular basis hqvmg the same
quahﬂcaﬂon and expenence

'i
15. The aforesaid - Secuon of the Act

reproduced heremabove clearty provndes for
the regularization of the: employees
appolnted either on coqtact baSis or adhoc
basis and were . hotd!pg contrgct

appaintments on 31st D,ecemi:er. 2008 or tili
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(pemloners of WP No 2498-P12012 & -

11

the commencement of this Act. A mlttedly,

'(9' ?’):H'-:.'*v: St vt iy

‘the petitioners were'appoirited %n contract

basis, which period "of the!r appo:nlmenis
was extended from time to tlme and wer?
holding their respective posts orkthe cut-of

date prowded in sect:op 3 |bId as they

. 2515-P12013) were termmated from servsce

on 31.12.2010.

Somicssetogs

16 Moreover, the Act. contains a non

. 1. ’
_ obstante clause in section’4-A which reads

as under: o %

"4-A. Overriding offect -

. Notwithstanding anytnlng to .

. the contrary contamed in any
‘other law or rule for the time
being In force, the provlslons
of this Act shall have an
ovemdmg effect and the

" provisions of any such Jaw or'

rule -to ‘the extent of

inconsistency to thls Act shall
cease to have eﬁect "_ q.

-
17. The above Sectlong, expressiy .

exc!udes the apphcat:on of any other law

3
and declares that the provlsion? of the Act

: will have ovemdmg effeet belng a specnal
‘ _enactment In lhls backgroqnd the cases of‘ :

the petmoners squarely fail within’ the ambit

&

-
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to be regulated by the provusnons of the Act.

12

ae"‘.".‘ra‘w "

—_
"'",

of the Act and their services were mandated

kd

Furthermore, relevant {0 the sub;ect is Ietter
No. 6878-87 dated 13.12.2010 (A;mex' Dl1
n WP No2515-P2013) I has been
mentioned in it that regular vacant posts be

advemsad immediately and recru;tment

‘ process be completed as per prascnbed

" 18, Providing cause of actlonlgnevance '

/?/;

rocedure on priority. It shows that there are

‘ regular posts against whlch the_ -p‘etmoners

S wers- worklng Some aiapomtmgms have

been made by the respondents

pursuance of the above letlergwhlch are h

rnentnoned as responden%s |r! WP No 2515-

T

* PI201. .l 5

" to the petmoners the Government of NWFP

(now Khyber Pakhtunkhwa) presented a bill

in the Provmcual Assembl} through which

Sectlon 19 of the NWFP Clvil Servants Act -

'.'_ was to pe amended. The said bill “was

passed by the Provmcral Assembly of
NWFP on the 5™ July, 2005 and assented to
by the Governor of NWFP on 12" July,
2005, which was notifi edlpublished |n the
Gazette of NWFP, axt_ra ordlgary on 23"

July, 2005. A
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Sub-section 2 of Seftlon 2 of the

"L.

Amendment Act IX of 2005 s!s to the

"é. Amendment of Seetion 19 of
NW.F.P. Act NoXVIll -of 1873~ In the
North-West Frontier Province Ch{y Servants
Act, 1973 (N.W.F.P. Act No.XVII} of 1973)
for section 19, the fellgwing'f‘; shall be

substituted:-

19 (1) Pension and gratu:ty —--Not
relevant. - .

(2) A person though selecked for
appointment In the prescnbed manner fo
service or post on or afterthe ist day of July,
2001 till the commencement of the said Act
but appointed on contract basisf shall, with
effect from the commencementfpf the said
Act be deemed to have been appointed on a
regular basis. All such ‘persons and the
persons appointed on regular bas;s to a
service or post In the pre crlbed manner
after the commancemant ef the s:atd Act, for
all intents and purposes be civil servant,
axcept for the purpose of -'pension or

- gratuity. Such a civil servant shall in lleu of

pension and gratuity, be entltled to receive
such amount contributed. by hlm‘towards the
Contributory Provident Fund, alongwith thg
contriputions made by Government to his
account In the said .funci‘ in the prescribed
manner”.

19. Through the above provnsxon of law,

the employees appolnteg on contract basis

59 -

/
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P 3 igh Count
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but in the prescribed manner-were provided

_ protection by regularizing their ser\iioes. The

proviso added thereto states that a person.

‘who is selected for appomtmant in the

o

prescrabed manner to a servlce or post but

appointed on contract basrs. shall wrth effect
: 2

the cornmencement of thls Ordinance'or

:

from the contlnuous

date of -,hjs
appointment whichever may be‘, tater, be

deemed to have been appointedvon regular

basis in the department conce ed Such

3

employee shall, for 4l intents & purposes,
be regular employees, of th:
ooncemed except for the purpose of
pension of gratuity. All such employees

shall, in lieu of pension & ,gratuxty. be

entitted to the beneﬁts of the Contnbutory

Provident Fund scherne in the prescribed
. : ' ks
manner. .

20. For the detailed reasons dlscussed

above, we entertaln no amount of doubt that.

the petitioners are entitied to the prayed
relief because services of S'T ‘larly placed
dlﬁerent

who were appornted on

A

contract basis, were hgld tp hava been

employees of mstrtutlonsl

departments,

regularized through the provigion of various

Bl

e
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* distinction can be drawn between the case f

enactments, discussed above, moreso,
when the main judgmeni of this Court was
not impugned before the Hon'ble apex Court
by the Provincial Government, therefore, no

;
of the petitioners and of those to whom the\'

same and similar benefit was extended by l

I ' . )
this Court. Even otherwise, once the law
} \

. . , Vo
has been interpreted in the eariler ,

judgments of this Court in fa\:/c'zur of the (

-

’
cannot deviate from l{le! previous view, |

employees,” then the subsequg’_nt Division
. . " ‘:
Bench, in view of the long chain of

authoritles/dicias of the H‘on'ble;fapex Count,

moreso, when we have no rea;on to differ
with the earller view. «.' : ‘

21. -Accordingly, this an';d all- the
conpected  petitions ére} aﬁow_ed " and '
respondents are issued a wiit directing them
to treat the petitioners of this :fnd of all the |
conngcted petitions as regulérlpermanem.
employees from the 1avJ came ;nto forc;e. as
discussed above or %rom f?\e date of
officiating service as sté;ted m the relevant
provisions of law. Fomzlai off!ce ‘order be
irnr;wediately issued in }his regard by the

competent authorities in }egarq to the above ’

ER
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: legal posmon the servnce b;aokslrecord of all
the petitioners be duly ,arranged and

- prepared, howsver, their mter se semonty :
be deiemmined by the compatent&authormes

~.in accordance with Iaw and rules on the
;.(

.ot

subject. - _ L
" 22, It is added that as respondents No.7
012 have been appomted when%servlces of
the petltloners in W.P. No 2515-P of 2013 )
‘ were terminated, therefore. the, matter Is Ieft

to the respondents to dea! wlthilhe fate of

. .

respondents No.7 to 12 in accordance wuth

taw and rules on the sub ect /‘ .";.‘
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IN THE SUPREME CG#RT OF PAKISTAN . ¥\ )
(APPELLATE J1. ISDICTION) ,
”,
?Rcsm' !
MR. JUS ICE GULZAR AHMED‘&CJ
MR. JUS: ICE 1JAZ UL AHSAN
MR. JUSTICE MUNIB AKHTAR 3
K (J/ ) ' S B ' }
CIVIL APPEALS NO. 231, 23 _ 2385, 236! 2385‘&41! 242, .- :
243, 256, 260 263, 6!: 266 _286
287, 290, 291, 292 293, 294. 295 296 y 300
304 & 306 OF : 2020
AGAII\"STr D 14.10.2014 OF_ PESF[AWAR
HIGH COURT, PESHAWAR, FASSED 1V WRIT PET[TIONS
NO.390-P OF 2012, ETC. , ; .
————— - ’ . *
Deputy Dircctor, Fina.ice & : (inCA23172020)
Administration FATA through Additional B
Chief Secretary, FATA Peshawar 3 others e _
Additional Chief Secretary FATA, FATA fin CA 233/2020} -
Secretariat, Warsak Road, Prshawar & *; 1
others - .
Secretary, Govt.. of X.P. ./griculture, {in CA 235/2020)
Livestock & Dairy D selopment .
Cooperatives & Fisheries, Pejhawar &
others
Govt. of KPK through Chief Sec: -tary, Civil fin CA 236/2020)
Secretariat, Peshawar and other- )
Govt. of K.P. through Chief Secretary, fin CA 238/2020)
Peshawar & others ' .
Province of KPK -through Secre'tcrv Health fin CA 241/2020)
Lepartment Peshawar & others.
Govt. of KPK through Secret: y Health, {in CA 242/2020}.
Peshawar and others i
Govt. of KPK through Secretc-y Health, fin CA 243/2020)
Peshawar and others . %
Govt. of KPK through Chief Secretarv, (in CA 256/2020) .
Peshawar . . ' )
Govt. of KPK through Secret ry ‘Higher {in CA 260/2020]
Education, Peshawar & others é : .
Additional Chief Secretary FA[A, FATA fin CA 262/2020) - 7
Secretariat,"Peshawar & others. a AR
. Govt. of ‘KPK through Chief~ Secretary @ finCA263/2020) .-
Peshawar & others .. : i '
* Additional Chief Secretary F: TA, FATA : (inCA264/2020)
Secretariat Peshawar & others | . R
Govt. of KPK through Chiel Secretary fin CA 266/2020)
Peshawar & others 7
Directorate of Livestock :.‘5 Dairy fin CA 278/2020}
Development FATA through it~ Director, ¥
FATA Secretariat, Peshawar & ¢ 1ers o
Additional Chie{ Secretary . Fr'TA, FATA M&279/3020) ,
Secretariat, Peshawar & others - v '
. ATTESTED
. . /7 T — r.—' ";, "1

'gn lor d’ourtAssoc]ate
( [? temé Court of Pakistan
: Islamabad
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' Additional Chief Secretary F4TA, FATA @ (inCA281/3020)°
Secretariat, Peshawar & others . ) ¢
Govt. of K.P. through Chief Secretary, .. (nCaA 286/:{020;
Peshawar & others ) ‘
Govt. of KPK through Chiei Secretary (in CA 287/2020)
Peshawar & others . ,
Additional Chief Secretary, FATA , FATA -: (inCA290/2020)
Secretariat, Peshawar & others ’
Additional Chief Secretary, FATA , FATA : 'finCA291/2020)
Secretariat, Peshawar & others o i
Additional Chief Secretary, FATA , FATA : (inCA292/2020)
Secretariat, Peshawar & others ’ o
Additional Chief Secretary, FATA , FATA fin CA 293/2020)
Secretariat, Peshawar & others o
Additional Chief Secretary, FATA , FATA fin CA 294/2020)
Secretariat, Peshawar & others ' 2
: Additional Chief Secretary, FATA , FATA fin CA 295/2020)
: Secretariat, Peshawar & others . { y
. _Additional Chief Secretary, FATA , FATA : (inCA296/ 3220’
' Secretariat, Peshawar & others - S
AdditioTial Chief Secretary, FATA , FATA (in CA 297/2020)
\/\/'%)t;':ftl;riat, Peshawar & others.- '
Additional Chief Secretary FATA, FATA : (inCA299/2020)
Secretariat, Peshawar & others- %
Govt. of KPK through Secreiary Health fin CA 800/2020)
Department Peshawar & others:. 4
Secretary Health Service, FATA Secretariat : * (in GA 304/2020)
Warsak Road, Peshawar & othess
Govt,. of KPK. through Ch;ef Secretary {in CA 375/2020}
. Peshawar and others o .,.
: . Appellants
VERSUS k
‘Dr. Lal Marjan & another = * fin CA 231/2030)
Sher Farooq X ’ S {inCA 233/2020}
Barkat Ali & others - fin A 23572020)
Lal Rehman & others T fin CA'236/2020)
Syeda-Humaira Sultan & other.. ! ; {in CA 238/2020)
Mugadar Shah & others ;. fin CA 241/2020)
Nazeerullah and others {in CA 242/2020}
Muhammad Farooq and others fin CA 243/2020}
Muhammad Waris Khan : {in CA 256/2020} .
Umar Muhammad Faroog &- oth"rs {in CA 260/2020)
Gul Wali Shah & others. (in CA 262/3020)
Salih Shah & another {in CA 263/2020)
Riaz & another ) , fin CA 264/2020)
Irshad Hussain & others 5 fin CA 266/2020)
Dr. Sajjad ur Rehman & others fin CA 278/2020}
Farzan Ullah & others fin CA 279/2020)
Zaher Ud Din fin CA 281/2020)
Saida Rehman {in CA 286/2020)
Muhammad Tahir Afridi fin CA.287/2020)
ljaz Hussain & another 4o fin CA 290/2020) [
Alipur Khan . fin CA 291/2020)
Qimat Khan fin CA 292/2020) 1
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Sher Alam & nnother
Natkdar Khan

< Yousaf Khan & onother

Wali Khon

Saifur Khuan & another
Naozir Gul & others l/

Nadeem Ahmaod & others

Muhammad Zada & anothier :

Mst. Sncedn Relunan

- For the Appellants

For the Respondcnis

2

TR
(in CA 293/2020)
" (in €A 244/2020)
{in CA 295/3020}
. (it CA 296/2020)
fin CA fﬂ 7/2020}

(in CA 300/2020}
{in CA 304/2020)

. (in CA 306/3020)
... Respondants

Mr. Shumail Ahmad Butt, Advocate
Gendrad Khyber Pakhtunlhwa.

Mr. Alf Ali Khan, Addl A.G. KPK
Burpister Qusim Wadood, Addl.ﬁf(}. KPK
with rum Shahcen, DD, HED &

Mr. Asif Khan, Litigation Officer, HED.

Mr. Awmin Jan, AD, Fisherics $ -
Mr. ¢ ulzar Mahmood, AD Fisheries KPK.
Engr Falak Niaz, AD(Daost)
Rajbrir Khan, SDO, PHE, KPK Y

Mr. Saduliah, Asstt. Secretary, BOR, KPK
My, whim Ulleh Khan, Sr Law, Officer,
KPPSC Ty .
Mr, ’Assad Ullah . Khan, SO, P&D
Depariment. - .
Mr. smanat Ullah Qureshi, Dy. Secy.,
Finarice Deptt. KPK

N

Mr. Khalid Rahman, ASC ;
{in CA.2AG/2020) o

. X,

« R-2InPerson -4 . g
{in CA.311/2020) . 3

‘.2

Haji Muhammad Zahir Shah, AORY

{in C4 #33/2020)

Mr, Ainan Karim Kundi, ASC
Syed 1lifaqat Hussain Shah, AOR
{in CA,35/2020) . : .

ol

Mr. Liaquat Ali Tareen, ASC

Syed Rifagat Hussain Shah, AOR
fin CA g;z and 300/2020) E

T

Mr. $¢leem Ullah Ranazai, ASC
fin 01_3"}2/2020 and 243/2020)

Mr. I isir Mehmood-P, ASC
fin CA. 4/2020) .

D ow- L“":;‘ ca LAt

i
Mr. hahammad Asif Yousafai, ASC
fin CAsv 52/2020 and CA282/2020)
B » pmym—— ‘
Mr. ¥2aseem ud Din Khartak, ASC’
fin CA. 76/2020 and CA.279/2020)

Mr. §jzammil Khan, ASC
Syed"Haziq Ali Shah, ASC

fin CAi50/2020} i
R-1 Ix Person (w/o enter appcarance)
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: YL r oomaem 301 319,230 949 L .
zummﬁ%’iwuﬁfzﬁfvﬁzi :‘fs‘?’w “Gr12.229. 231, 4‘ ) :‘:‘ ‘% N
N § ! # “ —
{ . . inCA63/2620) i
S Mr. Muhammad Asif, ASC ¢ -
. fin CA.%66/2020) - ;
. B Mr. Muhammad Munir Paracha, ASC -
- ' E . Syec. Rifagat Hussain Shah, AOR w0
CA2£,2020 A ‘
" M Asad Jari, ASC g
. CA2gt/2020
N.R. o \ o .
R A “’i‘*”’f;’f’"‘ o
© DateofHearing - :0 25.112020 . 4R
¥
o> 4 b
' JUDGIx,ENT P SRR ¢
. RS ‘
1JAZ UL _AHSAN. J- Through this single *
. judgment, we intend to decidy; Civil Appeals No.231,.233, f
235, 236, 238, 241, 242, 243, 256, 260, 262, 263, 264, 266, %
278, 279, 281, 286, 287,-290, -"291 292 293, 294, 295, 296 j .
B
297 299 300, 304 & 306 of 2020 as they involve a common . .
questxon of law, g
2. Through the instant’ Appeals, the Appellants have
challenged the impugned Judgments dated 14.10.2014
) passed in Writ Petitions No.390-P Of 2012, etc by'the -
. Wi . -
Peshawar High Court, Peshqfflar. The Respondents had, ‘f-.
through the Constirutionai’ Petitions, sought the {
regularization of their services, whxch was allowed. ' E
it 3
- 3. *- The brief facts gwu‘ul rise to this lis are that the [
AL =
Respandents were appomted on contract basis agamst : '
dzﬂ’erent poots in the erstwhll’ FA'I‘A The Respondents on ’-,
dtﬁ'erent dates received terml hation ‘notices and, certam A
others were appomted in 'r.he:!l place. The said steps were -
- q i
assailed before the Peshawsr High, Court by way .of ’
ATTESTED -
SRSt TIE I L S SR AT ST T s TR N ",4_."-?-":»',-_.::'-35..‘ PN "( - ‘—- R
— By -,“ BN BRI KL T LI ot ve -, A H e"‘ﬂ" ‘oc'a'a
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~the judgment of the H1gh Col rt and remanded

. back to the High Court for de' ision ai

'-judgmcnt allow
- Respondents. As a result, th*

* ordered to regularize the services of the Resp

. & Leave to appea.l W'..i'o

. order dated 09.03. 2020 in the following terms: - - .

P . .
7. - ey IS
. s

¢ ,,-...,-.,_ .
-5

.-d

Consntutmnal Petmons whlcn A erc a]lowed vide ome;':of the .

High Court dated Oa 10. 2016 'he sa_d Juogmem of the H_gh ’
Court was challenged before ﬂ...a :Court. This Court set a.81de

t.he matter

fresh vide order of this.

Court dated 28.11. 2018 The igh Court vide the .znougned .
ed the Cor. ntutxona.l Peutmn of the.
Appellant-Depaerent was ‘

ondents

.

“_“"" PP

gra.nted by this Court v1de :

&.

“The lea.med Additional Advocate General,
Khyber Pakhtunkh" ;m contends that aIl the
Respondents in these petttwr.s were omployed etther on’ ' .
pro_;ect posts or on co‘m'act basis or were‘employees
under. Section'42 of the Companies Act, 2017 and in no . :
circumstances their sirvices were to be regulanzed He
further contends thai. in all’ 1mpugned Ju ‘;s, the ’
learned ngh Court has merely allowed writ pemwns on' .
‘basis of. smularly p!u.,ed persons, but wlthout« at all

' adverting io the facta and circumstances of eachAand-
ry case separately’: md without applying its mmd to
.at even -the laws under' w}uch
erted to. He :

[ eve
the same. He adds i
their appointments we: e ' made were not adv
submits that the Resr ondents who are empuoyees on

ployees or Secnon 42 employees

-were not hable to ‘e regularized “and. thus their.

regularization by the eamed High Court: through the
, these petitions was altogether
tions, the leamed law

projects or contract en.

Impugned Judgment ~. %

illegal. In support of he conten
oﬁcer has referred ¢ 1 three-member Judgment of this

6. °6 -4 passed in Ciuil Appea!u\*o 68/
f Knyber, Agncu!ture, Lwestock

ATTE TED

2
Semor’éw-‘

-Court dated 24.0
“of 2014 (Gouemmenu
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"and Cooperative Department through its Seeremrgf.and

‘others v Ahmad Din and another} R ’
T

/’,.. s (’

2. We note that sorte of the petitions are time barred
‘and in one of the petmons even no condonatxo:’t of delay'

has been ﬁled ‘The leamed Law Officer states that‘such g
P

will be done by the pebtlaners : ,‘.A A

i

tf
3. The oontenhonc raised by the Ieamed Addmonal o
Advocate - General, Khyber Pak}dunk}uua r;.eed

con.szderatlan. Therefnre, subject to limitation, leave to

se petitions to consider mter?aha
B J

‘4

appeal is gra.nted in tha
the same. .
t

S. A The lea.rned Addltmr*a.l Advocate General lﬂiyber

Pakhtunkhwa (heremaft’er refen'ed to as “KP’) submxts Elat
the Respondents were emplo;ed on contract bas:e agamst l
project posts, hence, t.heu' emp'dyment was dependant on t.he :
life of the pro_|ect He further cr.mtends that the learned ngh :
Court erred m law by extendmg the apphcaﬁon of the} KP
' Employees (Regulanzauon of Rtmces) ‘Act, 2009 (hercmafter ;
referred to as. "2009 Act") tn “the Respondent.. who w‘ere
employees of dll'ferent depa.rtments in FATA and hence were - ‘.'
" not covered by the provxsmns of the 2009 Act in tAerms;'of
Article 247(3) of the Consntutmn of the Islamic Repubhc :of

Palcxstan (heremai‘ter référred to as “Constxtutxon") F‘n.lrther,
that the junschcnon of the ngn Court wes specxﬁcally barred
to deal w1th the controversy onsndermg the prowsxon of .. -
Article 247 of the Consbtuholvas it existed at t.he relevant
" time and was t.hen_ a part of tl'le Consneuuon. He edds that
. the Presidential Order No. 13':of' 1972 relied upori by l.l:'he
learned Counsel for the Responr,lents only provxdes relief to a

specific class of employees, which was different a.nd dxstmct
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from the class under which the \cspondcnts fell. I‘urlhcr, the

X - I-hgh Court has errcd in law by misapplying Scctwn 19 Jf the

. o Civil Servants (Amendment] ACt 2005. ,
- Tk

related to FATA in light of tﬁe

further ‘contende

because of certain letters of the Gove

i

it
ii.

COuLD
FATA/PATA?

Oy

i
6. . Learncd Counsel for the Respo
a.rgued that the Respondcnts ough

other eémployees who have

contends that under the 2009 Act, the Responde

be regulanzed as 7they vwre em
commenccment date of th

1

]

[

1

1

'

i .

| was vested thh Junschctlon
!

t

|

|

1

i

|
! regularization of certal
1
i the Respondents ought to he regulari

Moreover, most of the

. Appellant-Deparm‘xent satisfacts
7. The questions whicl

determination ar

FATA/PATA?

pam ame et m—— o iy mrr e
SO EROR e e

ndents ri;ainly -
t to be treated at]par thh :

een regulanzed He fu'ther

nts should .

Yo

ployed before ¥ the -

ot

e200' Act Further the-ngh Céou.rt
to adjudicate upon metters

‘>50‘ Amendment. It has })cen

d that- the Respondents were - regu]arized
rmment wh.tch allowcd
in employees, hence, on the same s..ore,
ized as of right.
Respol;;lents have been se;ving‘ the

sily, hence, they deserve =0 be

regularized on that score too. - .
: &

' 4.
1 are before this Courz: for
e as follows:- . ;

. N
Could the High t:purt apply the 2009 Act on i

GRS s

"Court exercise Junsdxctton '
1 to FATA?

ffect of Presndemxal Order %
’&

Could the High
in matters relan,

What was the ¢
No.13 of 19727 -

THE HIGH COURT pPPLY THE - 2009 ACT

" ATTESTED

qqoclalo
Ccu-' oi P:l'mslan

o e e e
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. promulgated the 20()9 Act. 'I‘he said preamble prowdea an

" preamble doe

-Section  2(d)

,;) . ‘.: ! . '
ST S SR b3

SORTEES SRR '-l': R S yo8
_ _ ‘a.: o
8.. The learned High C.,.u't has hela in me xmpugned B

Judgments that all the Resnonr unts were employed before the

cut-off date of fhe 2009 Act. _Lrther that, Section 3 01 the
2005 Act provides a mecianism of regulmzanon__ of
employees’ subject to the ﬁalkax;xent of certain conditons. In
this regard, the Preamble of the. 2009 Act is reproduced t;elow

for ease of reference as:-

“WHEREAS it .5 expedient 1o provide for the

appointment and reg: wlarization of sermces of certain’ |

employees appointed i.;t ad-hoc basis agamst cvil posts

and contract basis ag: sinst project posts in the Province Promnce

. of the Khyber Pakhturkhwa” [Underlining is ours[ :
'F.'-'

LS

- The aforenoted pr ea:nole prowdes this Cou.rt “‘lﬂ"'
L

an insight of what t.he 1e;xslature intended. whe.n it -

.

insight into the purpose an,d. scope of the Ob_}E..t of

regulanzauon of certam catwones of employees! of the
Provmce of Khyber Pakhmnz.h\va Nowhere in “the saxd

1 .
sit prowde that tnh 2009 Act shall be app.ncable :

on FATA/PATA The provzswn “wwhich addresses the quesuon

of applicability of the 2009 Act lnlates to employ ees of K‘P a.nd e

not of FATA/ PATA. Section 2 p1 yvides definitions which must

g the 2009 a\ct.
{

specifically de' nes “Government’ as"- the

be taken into consxderanon w lule applyin

Government of KP. Therefore, w2 are unable to agree thh the

learned High Court in its a;i; lic

e
N

FATA/PATA and resulianty, to 1he Respondents.

i . o
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Even otherwise, it is worth noting that at the time

..>

when the Respondents were employed and subsequently ’

when they were relieved; ﬂ‘ 25t Amendment to the

Constitution was not in force. As such the apphcable
. provision of the Constitution was Article 247 WhiCh PI'OYided

an elaborate mechanism for the Parliament on the extei'_lsion
of the law to FATA/PATA. In this regard, Articlé 247(3) is
reproduced as:- .

+ (3} No act of Majlis-e-Shoora (Parhament)} shall L
Admmzstered Tribal Area ‘or to

the President so d:recz.s, and no
Provmcml

apply to any, Federalr'
any part thereof unle: 13
Act of: “[Maﬂr.s-e-Shoota (Pa.rilament}] or- a.
Assembly shall apply to a Provincially Adrmmstered
Tribal Area, or 1o’ .any part thereof, unless " the
Governor of the Prom.xoe in which the Tribal Area is

h the app,, .val of the President, SO directs;

situate, wit
-law,

and m giving such a direction with respect to any-

C the President or, as the case may be, the Governor, may -

direct that the law shall,’in its application to a Tribal
Area, or to a specified part thereof, have effect subject to

such excepnon.s and n,odlﬁcatians as may be spec:ﬁed

in the direction.” ) p

It is nobody s case ir at the provisions of the 2009

LN

Act were extended to FATA / P/- ‘A by following t_he aforenoted .

nsntutlon "As such, the learned ngh

prowsmns of the Co
tion of t.he 2009

Court could not have emenden. the apphca

Act, or any Act of Parliament &7
1e touchstone of the pnncxple

the Provincial Assembly for

that matter, to FATA/ PATA on!
s. The said pu -ncnple categorically

ed something in thc .

of casus omissu provxdes

re the legislature has ot provid

that, whe
t cannot travel beyond 1ts

language of the law, -the Com
jurisdiction and read somethir g into the law as the same

.'-
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- the tu

’ Constitution and would constitute an order w1thout

- Jury |

: j sdxctmn The same would 'a.iso be aga.mst the prmcxple of »

* :
Tnchotomy of Powers upon wmch the, State funcuons Al

. three organs of the State have been gwen spec]_ﬁc powers -

under the law - a.nd as such ‘the said

. OVCTStePPed We are therefo.e mchned to hold that: the
¥

beyond its Jumsdxctlon in ar.plymg the 2

. #‘? '

‘ Respondents which action is: ex fame erroneous, beyond' '
. -

lawful authonty and vnthout JUJISdlCUOn o ; -

COULD THE HIGH COURT _EXERCISE JURISDICTION IN
: MATTERS RELATED TO FATA ! PATA? H
' 10.. The 250; Amendme“zt was passe

eubsequently by the Senate on

d iﬁ the National

Assembly on 24. 05 2018 and

25.05.2018.. Section -9 of ttu Constitution (’N/enty—?:fth

Amendment) Act, 2018 ommed .—\rhcle 247 of the Const.tuuon

from 04 06, 201 and, ‘inter alia, merged

6 KP The Respondems \’r:ere

with effect

FATA/PATA in the. provmce

mcorporaeon of r.he 25‘h Amendment 1n

employed before the

the Constltunon and cannot br

such, Article 247 appﬁ“e
omted a1 a time when the-

from the Consutugon

Respondents were app sald Arucle

and had not been l mxtted

was in force
an :1 mdeed could not be argued

It-has not even been a.rg'ued
25 a.mendment o the Consututlon thas

that the _
R ArTEsrgo

retrospective effect.

Sup‘cmc Court
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powers ca.nnot be -

learned High Court in t.he unpugned Judgments has trav%elled N
009, Act to, the ,

' ngen retrospective effect As

thv matter at hand because; the :
3 s

Scn'or'cnu-'{ Assoclam -

. 2 . ¥ .
: “..
10 ~—§o e

~ would. be ultra vires t.he powers: ave.ilable to the‘C.ourt' ;:mder'
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Lof Paklslan
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11. °  Article 247 of the Crnsdtution, infer alig, pr

@

that the High Court or the. Suy -eme Court \.o.ﬂa not exercise =

5

jurisdiction in .a Tribal Arez i.e. FA'E_‘A/PATA unless the .

a Tnbal Arca immediately bef.re the commencmg day.,’l'he

in the instant concroversy,

said exception does not apply
l‘

therefore, the main focus of ou:

_inasmuch as it provxdes for an ouster of JunsdJc

ease ot' reference, Arncle 247(7] (as it was then) 1s reproduced
below as:- - ' 1 '
- *(7) Neither the 3.preme Court nor a High Court shal!

i exercise any jurisdictior: under the Constitution m re(anon to
. a Tribal Area, unless " }{ajl:s-e-Shnora {Paﬂ:wnent}] by Iaw
otherwise promd&s‘ 2

Pmmded that noing in this clause shall aﬁ'e:it the
Jjurisdiction which the Supreme Court or a th Eaurt )
exercised in relation to <. Thbal Area zmmedlately refore the -

'conun_encin.gday.f' LT
A bare perusal of t

the -Consbtunon makes it clear that the lawmakers had

G

specifically oustcd the Junsdmd an of the Supreme Court and

the ngh Court in. the exercise of Junsdxctlon undcrzthe
Consutuuon in re]auon to F:
Court in the unpugned judgmet ts has placed rehance on th‘e
25 Amendment and exermsv

controversy which'is before thi; Court. As stated abovel the
the said Amendment; was

Respondents were appomted b, .ore
)l

introduced. AS such, the 25% Amendment cou.ld not have

5 lslamnbad

‘

" M%’n’mnmm;w

tlon.-§ For -

ne abovement\oned Artlcle of -

) Parliament provided otherwise. .-Z:‘h‘e only exception provided in
-the said. sub- article is tha: nothing would affect, the.

: junschctxon of the High Court ¢ - Supreme Coust in relamon to

scrutiny will be Article 2,‘;:7(7] .

< . :" _’_’I

‘TA/PATA The learned ngh

o Ju'xsdxcuon concarmng the

S SeniorC.ourtAssociale
Supremo Courfof Pakistan
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een  given retrospective: application. Consequently, the

oyt

learned High Cou:t', insteﬁd 'ol'i examining the merits of the
cases of the Respondents on tie touchstone of Article 247/
went beyond its' powers and‘.;_ippl.ied the 25t Amen'dTen.f:l-
refrospectively. Giving the 2% Amendment retros‘pectivaé‘
application would open a flood: zate of unneceé:sary legai andg
constitutional complications’ .vhzch ¢can and should be

avoided by giving effect to -the letter and spirit of they.

and its §

Constitution ancl the intent ané purpose of Article 247
subsequent omission by wa(; u the 2

PP Ayt ¥,

Consut\mon. Reliance in thas gard is placed on the cass of {

avat Ullgh v. Muhammad Y:runas and Others [PLD 2020

Hid

L

SC 362] the relevant part of wh.ch is reproduced below as:-

“5. Learned Adux.mze General has supported those yg
submission with the adkd ground that the orders passed by ;
the relevant fora under ;2 FCR are all dated prior to the 25 }
Constitutional Amend:.ent which came o effet on ¢
31.05.2C18. Thus, the ecomumendations of the Council o
until the decision of the review oy

Elders dated 15.12.20.5
predate the said

the PATA Appellate Trizw .-uzI on 24.04.2018
Constitutional Amendmsnt. Consequeruly, at the relevant
time whern the judgme:! was delwered, the provisions of

freicle 247(7) of the Cor: ttution were in force.

dirvion of the High Court under

6. The cuswer o, uris
for the reason that

Article 199 of the Con.s"' ut:o-L is specific
cause of action for cuﬂ -'hef of such Sersaya 2s well as the
parties ana..neloazsofmeoorpusofme
the Car” mines are located within the Kohat
.memly the High Court had no

petition. Indeed, the aspes i
3
L)

{

4

residence of the
"'d.'sm:e namely,
Frontier Region. Const
Jurisdicsion 10 enzerigin “ug writ

of the case has nor . een considered in the impugred

TS

Jadgmen: a2 &t

12. It may aiso be uctec‘.,'tha: e Supreme Gourt and

to F cdera]ly l

Hign Court . (Extension of Jurisdicdon

Supumc o
hanabad

s

A

5% endment to the b -

Senior Co"" A“Oda‘e
qurl of Farastan
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- Administered Tribal Areas) Ack, 2018 was to. be ,made

apphcable from a date which was to be notified by the F ederal
" Government. However, no such-date had been notified a.t the

_ txme the High Court took cogmmnce of the matter and m any
al mlnd togthxs ’

event, it did not consxder or uoply its judici

y matenal aspect of the hs beforc it. Even othermse d the! saxd

Act is taken to be apphc.Lble from the date of its
" !

ca.nnot take the beneﬁt of 1ts

.

promulgation, the Respondent.

prowsmns because the Re. 'pondents were admltt=dly

e sa.ld Act ;'zas promulgated whxle Article
ot

field. As such, }the

employed before th

247 of the Constltu’uon still - held the

! i .
: o learned High Court did not ha}xs. junsdxcnon to enterta.\.n 4the

petmons in question. We note, Lhat in one of the mpugned

.. judgments, the learned High <.ourt has candidly conceded

N
i

;
2009 Act has been m_gide

R,

.

' .
: ° that it is unaware whether th2

TA or r"t Given this, we are unable

e

: apphcab]e to FATA/PA
h Court proceeded

\
IV

w and on what ba51s the xea.rned ng

! . -see ho
" ., to apply the said Act to the cast of the Respondents. i A
. . N . ;f.;‘:
' . : ¥ &
WHAT WAS THE EFFECT OF‘_'PRESIDENTIAL ORDER NO. ,;”
13 OF 19727 ' & T ——————.? i

We note that some". of t.he Respondents seexd the -

“adminis.ered Tribal Areas (Emplo;g:es
No. 13 ‘of 20%2"].

13.

" benefit of the Centrally
1972 (“Pxesxdeta *jal Order
‘for the said Respondents has ]

Status)- Order,

In essence, the learncd Counsei
’ . . {
claimed that sincc all the emy. :oyecs recruited in FATP;are

¢ Provi

decmcd to bc employccs of i ncial Govemment on

dcputatxon with ‘the Fedcral un.mment thus, t.he beneﬁt of

‘Aly extend to them. ln'I .l'ns

-i - the 2009 Act should automatv

— rTERTE
i TIETORTE ISR e T L W SRR R 'J"‘”=:~‘17.._':~:3_':~z5’2?_ e iane A
' Srniar t'n--r* Associate '
Sup'm" corelof Pakistan |
Iy -.nnabad
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of the Presidential Order whxch reads as follows:- - %

3. Status of . 'he employees ‘of the Centrally
Administered Tribal Areas:- Nothth.standmg anything

contained in their oondz'wns of service, the employees shall,

as from the appointed fay, be employees of the Provincial

wark under the overall administrative
nns and

Government and shall
control of the Provincial

conditions of service &f respects remuné
ts us  respects dlscgolmary

“Sovernment, on the same te
ration, Jeai/e and

pension and the samt righ
matters or tenure of affice as were applicable 10, ‘them
: .

1mmedlate!y before that ‘ay

- : A bare perusal of this aforenoted paragraph shows .
£ {
that the Presidential Order was apphcable to those employees -

o who were already in service OrL. the appomted day What this *

' . means, in essence, is that the! said Presidential Order: was
L S
specific, and, as such, its appl.cahon could not be~extended ‘

Iy

to cover the Respondents. ‘['he matter of mterpretatlon,.of a |

. Presidential Order has a]ready *een dealt with by t.hxs Court

1"c in the stance ta.k¥ by the ’
3

\
il
|

o ' In t}us regard, we find substa.t

learned AAG that the Respondt nts were appomted_ at a_:_-;ti_nie

which is beyond the apphcab. 1ty of the Presidential grder

th +se who were irr semce at the

: ' which was applicable only to
.. timeof promulgatmn of the sai, Order. The learned AAG hés }
placed reliance on this Com'tz Order dated 22.06.2010 to |
re not in semce at th,e} time '

de that the Respondents ive
ident: 5.1 Order No.
We find that the '

conclu
13 of - 1972

of promu.lgatzon of Presi

s mapphca :ﬂe to them.

therefore, the same i
w in applying the sald

h Court has erreé in la

learned Hig
Presidential Order to the Rcspc\Ldents in a universal ma.nner.
Even otherwise, employees of F 1'[‘A as such cannot be treated
. | ‘ AJTEaT D |
sl “<..;:;___;:::::r:'.‘:.'".::::..'.‘:_:z-_~:::: TR "’-‘-;—-:-—W**‘ ST IS '
' . N : .Senlari@our Associate
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as provincial ernployees as the 3ame caﬁe undér the eontrol
of the Federal Govemmen:‘ and not .the. Pro‘;mcxal

’B

4

N Governm :
- ent. For -the - saud re:isons, we are unfortunately:

L unable to agree with the Iearned I-hgh Court in 1ts ﬁndmgs to - s

the effect that the Respondentq were under the conlrol of the . .

came. under the

Provincial .Government‘ ‘and as such,

! .A

umbrella of the 2009 Act. ) - N R .
. : . ]

‘14. | .The leamed }hgh uourt has in [he nnpugned -

o Judgments held t.hat/by not i 'egu]anzmg the RespomdentS - !

'+ and by regulanzmg others, the Appellants have® corrimztted

d.tscnmmatmn The said ﬁndmt s not based on any legal or

hen others have been

factual - basis. Fzrst.ly ever
u'cumstances and terms and conch

me have ﬂlegally been

regularized, the ¢ tzons of
their employment were d1ﬁ'erem If so
tHitioners ca.nuot claim equa] r.reai:nent Wlth

gality and va.hdlty of thexr
{'

regularized, the pé

t.hem If and when the quesuon of le

regulanzauon comes before us, we will pass appropna.te ' -
. ’

S, circurnstances and mems

.

orders after consuienng the fau.

of each case It has been repesfedly held by thzs Court that
? .

regul‘a.rizanon is not a vested ght but reqmres a statu;ory

7
basis which is admlttedly absez win the mstant case As such
¥

the- present Respondepts mere ~: rely on “the faet that others
!'

;hould they, whlch is not a -
- .

have been regularized and 50

Where 2 cunn'actual employee vnshe; to. - -

legal ground per se.

ed, he must demon trate statutory bams for such
x

be reg‘ularu
a claim, in the absence of wr.:ch relief cannot. be gra?ted

placed Such & cou.me of

ATT'ESTED

01 sum] rly

solely on the principle

. /
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, action ‘would tantarnount to l,ukmf' one n;_,ht out

O'v
f"’
~

o
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Lo

wrongs which is not permissible in the law.

_CAN THE RESPONDENTS BEING PROJECT EMPLOYEES, -
CLAIM REGULARIZATION BAZ @D ON LONG SL‘RVICD? ‘

. ? ) '
‘15.‘ It is trite that lo.ar service is no grz:und'- for . = . -
. ¢ . .
g
regula.nzatlon. As statcd abow, regulanzauon ha to be ;

. supported by iegxslatwn and is dot an automancally accrumg ‘

ot T R A AR ALY U AL S a1 o

R

) nght Even if we agree w1th the’ ﬁndmgs of the learned ngh v

o

" Court that the Respondents hz ve been servmg effic1ently for )

2

> ‘many " years, it is worth nonng that the fact thaty the
‘ > . i R
Respondents were =~ project ':employees has ,not - "cen :

K’
R

~ controverted. As such, "Secticn 3 in its pla.in‘."‘langi_.'!age
— - B P-'_ .

~ )

) excludes project ‘employees from the benefit of regﬁla.rizétion
“ L & _____‘____.__...-—-'

under the provisions of the 2099 Act. Therefore, keepmg in - 3

S
view the ]anguage of the 2009 Act itself, there appears no

lawful basis for the Respcndents to claim beneﬁcxal

’

mterprctauon of the 2009 Act’-s the Court cannot overstep : .-

its powers to add la.nguage to @ stat'utc which the ]egxslatu:e .

has not provided. |, : ..'.
. R ‘i

B g T
.
—~

16. ... The Impugned Juc 'rpents of the learned ‘High -
S . : Court proceed on an incorrect actua.l and legal prezmse2 and -
2 { N 4

have erroneously applxed the la'l A rules and regu]atzons to t.he -

T

. facts and cu‘cumstances of t.hd cases before it. A clcar}legal P

7 s

and Junsdlctlona.l error in exerf .>e of _]unsdlcuon by the: ngh "

'lf-w

" Court under Article "199 of th.: Constitution of the lslamlc .
3 .
Republic of Paklsta.n is floatinj: on the surface of- t.he record
which makes the Judgmcnts um astamablc o ; :
L “ . " ,_:_____..—-/-. - \"I ‘ ‘
oo __v.,;z.;.Senlo’r:ﬁ?SE'nlssoclaf_ I

-Supreme-seourl of Pakistan .
tslamahad
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17. _Therefore, for reasons recorded above,. we allow
. . . (3
the titled‘Appea.Is and set aside the Impugnéd Judgments of
/ ) the Peshawa.r High Court passed in Writ Petition No 390-P of

2012, etc. — @' ﬁ/(—
| 7%
oo 7

13 "
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: Senior Court Associate
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omcs OF THE DISTRICTEDUCA ATION:OFFICER
DISTRICT- NOHMAND- (M3}
Ph.ND. P aN 0924260180

FAX dgszazsom : e
Cma}&y omahmand@sma“ R \

' NOTFI CA‘J'ION 3! ) 1
cqndtﬂonaliy ;- :
a., WHEREAS: the followmg {wenty «(20) PSTs' "sarvices u;e{?q 02532 dated -
ularized: by the Directos of Educatnqn FAT A-bearipg -Ends

’:’eGg/OZIzmS sémci Notification "No. 8O (E) /55B DIGSTR-99- -108. dated ‘ |
11/05/2012 I ?
' L. AND MHEREAS - .com plilance withsthe - -declsion; lhe lheg Ag[enc¥~ Eadttlycahzog | i
-Officer condltionally regularized the. seviges -of the follow! n? e 2) sated S
‘teachers agalnst BST Post BRS 12 vide:No. 2619,281(Cqmmun by 1
i
i

30/05/2018. Y

¢ ANDWHEREAS foeihenAEC: clearlymenllened T ‘t:‘;fP?gdg;s;ment -orger that
ithe Supreéme. Courk: sfIPaKiatan. wrder CRLA :
aside the decision fade: by iHopaiable: High CRUH.- Rgshawtz;‘re ; li;}:

" régularization. wilt -st2fid- capcelled: ang thesa {ezighers wilt maii er fle
Dépattmental Appéal nei appedl Wi -any Eourt: Gf F!aklstdn againg

Appomtmg;Authouty,

ANDNOW THEREEQRE, in-coroplidngeviliths: ,audgmen.wf Hhieiiongrable Supreme o

Gourt’€ CPLA No(m”CA 309120201) anpounged on. 28&‘6211122 nthe cemget@ntzuumrity. Mr.Shéraz
Ahmad, D strict Edueztion Officed District Mehmand s ,pjease?d TQ,‘Mlh deaw e .adhacfconiract

order-of the falibwing: Wenty (20) PSTs fssued Wigs this Qfﬂs-ﬁ wpder Endst NO. 2819 t
28/(Cnmmunlty Eile) datéd. 30/04/301{8'%1 respect oiﬂthe:fgllewmg PSS :wlth 1mmednaleeﬁacr o i
. . ‘ . ,
: e : - . i
) '&arhEIFa'tF_iEi%‘ o = Tiamesok Commumty 77 :Po$€ng athegular ‘1
3 ] Tegchen e L Schgoj_
] Dﬂawar}(ban.sw Hakcem ; -GS AnargnP.ayan / 1 fGPsShamsha Guno —ﬁ |
Khan % ) }
7| Jamal ohah, S/OHabvahan 1.C8. Slz\a Be.dmz.a}.al._. ____|GPSH GRS Qqn WKhKamal 1{ !
7 Nazit-Gul SIO Nawab Rhany,___1CS Mamazairic Alam, ¢ GPS ZabhJowar | \
“Dawaod:Shah S/O: Saddy Lﬁm: th"Shamm HKhan Abad ;l' BPS Saig KhanKor 02 - | i
famsha . . K
g fi'!us,sfain- Sf[?i_ah:'-S,ZO:'Sa‘éed' 7T C8 Maltina Keda' Kﬁeb 5 GPS Atto:ikhal:No. 1 1 ' ‘,
' !
1

fAastan-Shah . v |
TAuhammad Knan-SIO: AR 7} Ghafoor Basdmanai & GRS Mittal \
. | mubammat. Walii | I ‘
' 7| Hikmat Ullah $/0-Abdur Rahim: } €S Gulonu Shos Baba ¥ | GPS Chamarkang N0 2| -
18 gﬁggber Khaﬁi-.SZQfS'arkési;'* ‘CSGalopu. SnelkhB’aba! ‘GPS ftatta Ghutam !
J

:9' Niaz Mtihammad SIQ Noor 3 Cs Yara Khel -
Muhémmad. € Bedmana;i G Khath Kor B

10 gzis\f;Badsh.ah SIOAmr. CS Sana Khel bhamdara‘ Gps Faz Al Mirgal .
11 | Saeed Ahmad Shal: SIo CS Shaii- S
__ | Mishamniad Afzal | CS Shaji Bedmanai - | GPS Knadi Kes ‘l

12 | Muhammad’ HuzoofBadsha'xh TP e
S/O Hazrat'Badshah ©S-Sana Khel Shanzara. GPS Ranrman Wali

I__....-...._ —_

BE T NN N
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T3 [Wiuaihel Kbap SIO'Sher | GS Yara Kol Bedmanal | GRS oI Tanal —\
14 | FazaFDayary $/O SaddrBin | G Shamirithan Angd | =GE!§E‘(3_q1$§;_ Seh
] - . Shamsha: |
15 ?:nmandar RhanSI0 Khatim | CS MatinaKada ihel | GRS Kogeand
16 | Bakhtiar Gul SO Muhammadi 'C.SAJ.ar.,obi:D._ara.Abq;f;ila_b | GP3/Said Rahman
" ’Gul .} Gurbaz
17 | Fayaz Khan-S/O: Badaam Khan S Khatim: Jan Jarabi GRS TurangzaiBaba G }
. Dara
18 | Asif Khan S/O Jamal 1€S. Samg_hakhi 1 GRS Adam Saaz
19 | Mukammil-Shah'S/O:Hazrat: [€S. Agargh Payan. GPSAtamKili
__ Muhammad: Y I—
20_| Zahir Shah SO Abdul:Wahldl -Tcs SheikhBaba: ~{GPSNaviKil_1
.,/ /‘———
(SHERAZ AHVAD),
|Brsq1c;'éducatnen Offieet,
(M) @tstact Me‘hmand-

e
Endst No. S22, Dated“ﬁ,_{]l@{g@m
Copyforwiarded o fhe:.

1. PAmEep Conmlozaermehmand'

2. D’W@*Mehmar’nd;l‘ itsal|Bistic
R:Ae: BsstmtAowumt»@fﬁeer
PAt@rE)uecle:'E&SE AvBer

SDE’OIA@E@ cancem;ad

9’\ 'Qli.:b !.U

stitiMahinang-

e F‘akmmﬂ‘\:\e'f“esha\&"n
Pay Cler Lo@f@fﬁee@:stﬂcﬂhﬂohmand ‘ ’
rstoppage @ ﬂnem salame.s anq necessary. _e"r'}tay.'to

this effect. should: be made um:ihe semice - HoeKS.
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TO o . ”Q SH | {lg"

The Dtrector Elementary and Secondary Educatlon
- KPK Peshawar

,;v
J

Subject: . Departmental App_eal agamst the order dated 04.10.2022 |
~ : whereby appomtment order dated 26 02 2018 of the

. ellant has been wﬂ;hdrawn : ‘ S

Prayer . ‘

On acceptance of mstant Departmental Appeal the
pensxonary beneﬁts may kmdly be granted 1n favor of the appellant S
alongw1th all back benefits. '

2T wken e

Respected Sir - .

1 ‘That 1mt1ally the appellant has appomted as PST BPS 07 on
. 13/04/2007 as. commumty base school teacher after
i recommendatron of Selection Committee and after fulfllhng

. of the codal formahtres for the sald post
2 That after appointment the appellant perfonned his duty with
-+ full devotion and hard‘worlt and n'o-complaint_ " whatsoever

" has been made against the app'ellant.' -

C3, That the appellant performed h1s duty t111 1 12'.2010 with.

-'r~ ‘Phﬂ-b\—"-é‘g- -t . e et

: respondent Department and after that due to closer of

.(/ ¢ 1
B commumty school the service of the appellant has been

PO
¥,




7
| YT
been terrninated' vide the impugned notiﬁcation dated "

13.12'.20.10 with"effect from 31..12.2010.‘ -

- i

. That the appe]lant subrmtted Wnt Pet1t10n No.

}
| 2498/2012 for remstatement and regulanzmg of his

service whrch has been. accepted on 15.06. 2016

. That the respondent Department ﬁled CPLA No 450- .

P/2016 agamst the sard Judgment dated 15 06. 2016

. That non 'implementation' Judgment passed in 'Writ
| Petltron No. 2498/2012 the appellant ﬁled COC No.
330—P/2016 on response of which the appellant has been |
reinstated on 19.04. 2017 by.the respondent Diepartment

v ,

on comniunity project for a period of one year.

P
Y

. That after that the appellant performed hlS duty only for
a penod of one ‘year wef 19- 04-2017 to tll

30.04.2018.

. That the appellant has been adjusted on permanent post

and has been regulanzed pn 30 04. 2018

\

. That on 04.10. 2022 the 1mpugned order has been 1ssued
" whereby the appomtrnent order of the appellant has been

-wrthdrawn without fulﬁllmg the codal formahty

L N o



O
A

22—4

10 That the appe]lant has rendered for 19 years in serV1ce. :

therefore the appe]lant is enutled for pensronary beneﬁts

on the followmg grounds

. GROUNDS

-

- A.That- the appellant has rendered 18 years of serV1ce and

* ) |
under. th'e, rules he is enutl_ed_ for pensionary benefits.

x

—

i

. B. That non granted of pensienary benefits is against the law

and rules favour the claim of appellant.

C. That the law and rules favour the clalm ef;appellant.

It is therefore "rpcst humbly prayed that' on o

acceptance of mstant Departmental Appea.l the appellant

* may kmdly be allowed pensmnary beneﬁts of servrce

Your Sincgrely ‘
nﬂ% m <

Dated 03 11.2022 -
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 Abdul Melik- /6, Nasrullati Tag R Qayyurii Khel, Bar

* Qamber Khel, Khajori .Tehsil Bara District Khyber, -
. . L o :::sn:‘:‘y;u: Abbﬁnant

- VERSUs

m“‘flﬁ“w“."r"

T e R

. -Peshawar. -

.1) Direetor ‘Edﬁcatiqn_ FATA Secfe'gériat.~'War$ai{. Rbéd

2) District. Education Officer Kuram Disthictl Kuram' Para

Chinar. = : .

. Kuram Sadda, - ' -
4). District Educasion Officer District Khyber at Jamrud.

S e " veeseen.o... Respondents
- i y L '

" DEPARTMENTAL_APPEAL ON, 01/01/2021 WHICH

3) Additional District Education Gfficer Lawer and; Central N

HAS NOT. BEEN DECIDED _ WITHIN __THE |

STATUTORY PERIOD 90 OF DAYS, o ;

1

- ON.ACCEPTANCE OF THIS APPEAL THE
- IMPUGNED'ORDERS DATED - i T

s

b
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Servuce Appeal No 4904/7021

. -s;i "‘

' Date of Insntutxon . 05 04 2021

‘rﬁ

o Date of Decision ... . '31.01. 2022 % Y
. .t . ~,k‘) '—‘ . .. . * ~:. . ;
Abdul Mal!k S/o Nasrullah Jan R/o Qayyum Khel Bar Qamber Khel Kha]OI‘I Tehsnl
Bara Dlstnct Khyber, R - : . (Appellant)
VEB§U§
‘ Dlrector Educatson FATA Secretanat Warsak Road Peshawar and others. IR
e A SRR (Respondents)
Ll o o %
: i
: Roeeda Khan, , S e ’;’ '
- Advocate' R For Appeilant &
Muhammad Adeel Butt P TR
' AddutlonaI'Advocate General R For re‘spohd‘er.t_s.' , '

 AHMAD SULTAN 7 TAREEN - © . CHAIRMAN 3
|ATIQ-UR-REHMAN WAZIR™, . .. | ' MEMBER (EXECUTIVE)

I SR I

UDGMENT ~ - - .
ATIQ-UR-REHMAN WAZIR MEMBER(E) - f-g Thls smgte Judgment
shall dlspose of the mstant servu:e appeal as well as the foliowmg connected

. D .
servxce appeals, as comimon questlon of law and facts are mvo[ved thereln -

' L 490'5/203; titi.e'd mn.UIlah o - ) % :'
- 2. 3906/202} tited aalamwt una'im o S ,:;.','"'
3. 'I4907/2021 tited Zaheer Zada -
,'4:.-4908/2021 titled Sagib Khan : .
5, 4909/2021 titled Kheyal Muhammad | . .
6.."4910/2021 titled Sher Alam ' ) ,
7. '4%11/2021 titled- Aznm Uliah / '

;_8.‘:4912/2021 ttled Mst, Zallda

- ~‘:
.‘{
¥
T 3 ,
. e
te
A
i
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9 4913/2021 tltled Syed Rehman R . ~: . ]

.

s
2y
s

S A

.'n'

: 02. Brlef facts of the case are that the appellants were appomted as PTC

.Teacher |n Communal School ln BPS-7 1n the year 1998 to ?004 at erstwhlle

[

' . Khyber Agency (Now Dlstfrct Khyber) Belng un-tralned semce; of the appellants

were termlnated vlde dated 31 12—2012 but such order was ?rescind vide' order

: g
".dated 03 01- 2013 as the competent autfnonty vrde order *dated 05 04—2013

q

- crrculated the decrsron to consnder apporntment of - all those un-tramed/un-

™~

‘ quallﬁed local communl.ty school teachers for re-appomtment agamst the avarlable

N sanctloned poss of PST wuth the eX|st|ng recrwtment cnte;na subject to the

condltlon that they wrll acqurre the prescnbed professzonal and academuc

. quahﬁcatron for the post wld'nn 24 monms after thelr re—apporntment against: the

regular pS

‘l

ost Upon apporntment agalnst regular posts th= appellant failed o’

2 quwe the same, hence were termmated frorn servnce wde order dated 31 07-

e .2015 agalnst WhICh the appellant ﬁled depattmental appeal followed by Wnt

) Petitlon No. 3682-P/2015 whlch was drsmrssed vrde ]udgmert dated 28 -09- 2016
A

_The appellant challenged the declsron of the ngh Court i the Supreme Court of

" Palostan vlde CPLA No 3464-P/2016 whzch was dlsposed of vide 1udgment dated

- 27 04- '017 on the terms that Iet the petrtloners submlt iappllcatlons to the’

- respondents and we are conﬁdent that they wrll look lnto this rnatter

. sympathetlcally m vlew of the facts and cnrcurnstances of the case, ObVlOUSly,

anybody already Iegally appolnted should not be dlsturbed In pursuance of the
’ Y

. Judgment, the appeilants submitted appllcatnons to the respor;lidents but they were

not appomted and such dec;slon was communucated to ?e appellants wde order
dated 27-09 -2017, hence they agaln ﬁled Wnt Petltuon Nc 14283 P/2017 Wthh

was accepted v:de ]udgment dated 28—06-2018 In pursuance ol’ the judgment

) the appellant were re-appomted vlde order dated 22-06-2C 19 subject to decrsmn

. i . - . . . "rn_
'\h\»h r Jklllul\‘n\v.’ P - . . . +

Nerviee 1t uand
Festawvay .

of the supreme court in. CPLA already F Ied The: august Sup-eme Court of Paklstan

~

. declded the case in favor of the pebtloners (the presert respondents) vrde

RO TR
. - ) . ',.‘. .'.. -' t-'
{.
¥ .

BN

A ATyl



’ ‘Jj(:dgn"lent 'date'd” 28-06-2018 and In pursuance of the &Judgrnent the' re-
) appointment order dated 22—06-2019 was cancelled vrde order dated 30-12-2020: '
Feelrng aggneved the appellants fled departmental appeals, whrch were not
. -responded hence the mstant senfce appeal wrth prayers that the lm’pugned order
dated 30-12-2020 may be set aside and. the appellants may be re-lnstated in

. ‘serwce wrth alI back beneﬁts or any other remedy whrch thls tnbunal deerns fit

. may also be granted in favor of the appellants ‘ oo ~"’ . ’

-a L

-. . PN . i . .
03.: Learned counsel for the appellants has contended that the appellants has
. ',not been treated in accordance wrth law, hénce. thelr nghts‘ secured under the

Constltutlon has. badly been vlolated “that the |mpugned order dated .30- 12 2020 .

L s vold ab i

i
, o as it has been passed wrthout fulf' lllng the codal forrnalltres that '

\ oo N/ f '|ces of the appellants Were dlspensed wrth without observrng the procedure
\/.%' as prescnbed i Iaw, that the appellants are havrng servlces of aImost 20 years at

: thesr credrt and |t would not be Just on part of the appellants to ignore thenr ‘

' servrces rendered so far, that the appellanls were inltlally prOJect employees but

N later on were regularlzed hence they are entrded to: pensuonary benet‘ ts as the
apex court in varlous ]udgrnents has already granted relief in slmrlar nature cases,
, that cases of the appellants may also be consldered on the same footrngs on the

pnnclple of consnstency and they may be granbed penslonary beneﬁts keepmg in

wewtherr Iength ofservrce L . ‘ : N
04, - Learned Addltlonal Advocate General for the respondents has contended

' that the appellans were rmtlally appornted on pro;ect posts PST Cornrnunal

i
o School Teache'rs for the project perlod only, that the appellants were terrnlnated

| ‘

from servrce on 31-12-2012 t“or the reason that they were un-tralned that the
appellants were re—appointed subJect to the condltronto acqurre the prescnbed

academrc and professronal squalrﬁcatlons wrthln 24 months aFter therr:
appolntments othenmse thelr

1

3 )
re-appomtment orders would stand cancelled that
" the appellant falled to acqulre’the re

l
qulred quaht‘ catron hence they were again

e

T

.

. b l,f_:k-': _:
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Lot termmated vade order dated 31-07-2015 against which the appellant t‘led wp No

3682 P/2015 whlch -was dnsmlssed vide Judgment date

MW

d 08-09-2016 that the

. appellants t' Ied CPLA No 3464—P/2016 WhICh was also d sposed of on 27 04-2017

"‘Wlth the remarks that the pet:honers wdl submlt applicatnoi before respondents '

, that upon submlsswn of appllcatrons, their requess were!r

4

examlned but were

x.,

. found devond of merlt hence were’ rejected that in.com
dated 28 06

pltance wuth Judgment ’

-2018 of Peshawar Hrgh Court the appe#lants were re-Instated agarn
- wuth the condltlon of decrsron of supreme court in CPLA already fi led that the

.supreme court of Palostan dedded ln favor of the appellants (the present

- respondents) wde Judgment dated 28-06-2018 hence they were again

termlnated frorn servlce vnde order dated 30 12-2020 that cases of the appeilants
= had already be )

decrded by the Apex Court, hence the ;:resent appeals bemg
. . .!-
: devoud ‘ merlt may be dismISSed S g

_ ) : : : |
reveals that the appellants were appornted as "PTC

, teachers/communal school teachers (BPS-?) on contract bas:s ln communal
-

schools |r| erstwhile Khyber agency (now drstnct Khyber) Iné

06 :i Record

the year, 1998 to
2004 In the year 2006 three monms PTC short-term tremlng courses ‘were

1.
oﬁ’ered to ail such teachers and nomlnated 57 un-tramed PTC ?teachers, whuie the

. appeﬂants were dropped by mfonmng them that they wull be selected in the next B
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utrarnmg was ofrerecl to the appellants wrthm the prescnbed penod or otherwnse

'as the appellants themselves were unable to acqurre such qua!n’catlon, rather it

' '~fwas responsibmty of the respondents to arrange such tralnlng for them. After

' exprry of the perlod the appellants were agam terminatedrvrde order dated 31-

07-2015 agalnst whlch the appellants f Ied departmental appeals followed by wnt ‘

‘ petltlon No. 3682-P/201S whlch was dlsmissed vrde judgment dated 28 09-2016

on the grounds that the appeliants falled to acqurre the prescnbed qual:f ications.

t .

It however was respon5|b1llty of the respondents to eq_urp them thh the nequ:red‘

- quallﬁcatlon as It was beyond control of the appellants td select thernselves for

such traanlng, rather |t was. upon dlscretlon of the respondents to select

s ‘~candldates by turn . for such tralnmgs The appellants probably found such

» _.-oppo i at a belated stage, but dunng the course. of lrtrgatlon, the appellants

\/J \\‘\/tanled to the convrnce the honorable court on the poant that professuonal traln:ngs '

: " are conducted by respondents and they must not suffer for follles of the

respondents hence they lost the:r .case” before the court agamst which the .

‘ ) appellants t‘ led CPLA No. 3464/2016 whlch was dec;ded vrde Judgment dated 27-

04-2017 on sympathetlc terms that let the appellants submrt applrcatlons to

respondents as they have worked for qulte some tarne agamst regular posts and

,.

T we are conf dent that respondents W|II look mto this rnatter sympathetrcally in

: vrew of the’ facts and C|rcumstances of the case, obvrously, anybody alreac!y:

T

Iegally appomted should not be dlsturbed In pursuance of the judgment the

appellants r"led apphcatlons before the respondents but therr requests were

:‘turned down, agamst whlch the appellants agam r ied wnt petltron No 4283-

- P/2017 whlch was decn:led in- favor of the appellants wde!}udgment clated 28 -06-

o 2018 and rn pursuance of the Judgment the appellants were re-appornted vzde

F’R
i g Dy,

» Tei huw .

‘order datecl 22—05

-2019 subJect to declsron of supreme court i CPLA already

. Fled The -august Supreme Court of Pakrstan deczded the case in favor of the

pet:tloners (the present respondents) and: in compliance, the order of thelr.‘

appountment dated 22—06-2019 was cancelled v1de order clated 30-12—2020
wie ) ; S . "o, R

o B
ymwxmw
. : N " .

o s Akt
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agarnst whlch the appellants fled departmental ap 3, whlch ‘were not

. responded hence the mstant servrce appeals.

e,
!--~ B - .

ST 07.;. We have observed that the appellants worked agarnst the PTC posts on

-
»
. . . .
PR V- . r P vr
- -; . (-n— SRR NS 7 P gD S el AL e

contract agalnst prOJect posts fdr qurte some nme, theteafter, they were .
appolnted agalnst regular posls under the poltcy devused by the government that
e

- alI un-tralned/un-qual’t‘ ed Iocal commun:ty teachers wrll be: re-appornted agalnst

: £
L avar!able sanctloned posts of PST W|th the exlstlng recrurtment cntena sub]ect to

; . _' the condltlon that they wull acquure ‘the:

prescnbed qualif cat!d? wlthln 24 months

: The appellants however, were penallzed for not aqqulrrng the prescrrbed'
quallt‘ catlon W|th|n the stlpulated trmeframe whrch however fwas responsrbrlrty of

. the respond nls to arrange such trarnrng for thern well rthrn tlme and the

nts were not supposed to suffer for lapses of the mespondents Whlle

relylng on Judgment m Wnt Pehtron No 4657-P/2016 HT' honorable ngh Court
Peshawar decrded in their favor vlde 3udgrnent dated 28-06-2018 It is pertrnent

' to. mentron that |n Wnt Petrtlon No 4657-?/2016 decrdecl on 29 03 -2018, the

' petltxoners were also slmllarly placed employees belng PTC teachers In comrnunal

i

- schools and in pursuance of that Judgment their servlces WEl‘e regulanzed Thie

only cllfference between the present appellants and the appellans in that case
was that they had acqulred the prescnbed quallﬁcatrons but the present, -

appellants d|d not find- opportunlty to acqunre such tralnlng, hence they lost the

. opportumty on thrs srngle pomt msplte of the fact d'latgrt was not therr

respon5|blllty to select themselves for such tramlng, rather it was nandatory upon

- the respondents to select &nd send them for such tralnmg { -

) ,' . . l'. "
',.":' . . .

= 08. The appellahts’coritestecl their case for quite longer tlm&e but they did. not -,
R R L o . ' e . ‘5 '
Succeed due-to t |

i BRIk nwas oo e 3 L N : t
S FTive Trimaan . o : oo . ' o
Pestuway -
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. servxces rendered by the appellants agalnst the poss shall not go- m waste and nt

. b '
. would be un just to |gnore thelr long and un-blemsshed seryece It Is also lan

4
'admltted fact that the appellanls served lnltlally on contract‘but later on they

i
were appomted agalnst regular posts We are of the constdered opm:on that they

cleserve to be treated sympathetlcally on the Issue of grant of pensnonary
. !beneﬁls Regardmg the question of entltlement of the appellanls to the pensnon

©we would like to reproduce the relevant rules of the penslon rula, 1963 as under

. O l - q- :;A;"
;2 2 SuQ;ect to any. 5pecra/ ru/es, b‘ze serv/ces ‘of the gb ve/;;ment sen/ant

. beg/ns to qua/;fy for £ pens/an ‘whien he takes over charge of tﬁe post to K
.Awh/c/r he is fi f'IStappolnted oS E I

: 2 3 Temp rary and oﬁ"aabng serwce sha// count ri:r penszon as /nwcated ’

.

N I,
. .";' '.*

( ) government servant bome on temporan/ estab/rshment wha bave
: ‘,reno‘ered mare than five years conbnuous temporary serwce for the

- purpose afpensran or gratz//ty, and R i oo
: 3
T (/) Tempora/y and oﬁ’ cradng serwce fb//owed by canﬁrmadon sha// a/so
' S cauntforpensmn argratu/ty I g ; PR

The rules lbld reveals that sewlce of the .government servant beglns to
'quallfy for penslon from the very t‘rst day of hls/her taklng over charge .
. ' lrrespectlve of the fact whether hls/her appomtment and entry mto servuce ‘was’ '
. ternporary or regular It rs also clear from sub-rule-(l) that tongnuous ternporary :
serv:ce of a chII .servant shall also be counted for me purpose of pens:on Or .
_ -gratmty and by vsrtue of sub rule— (i) bemporary and. ofrclatlng servrce followed

. by conﬁnnatlon shaII bee counted for pen5|on or gratun‘.y ';'.‘ |

N
“a,

09 The august Supreme Court of Paklstan in its Judgment reported as PLD i

1973 sc 514 has held that “lt must now. be taken as well settled that a person'

!
servrce has also - somethmg to lobk forward after hrs
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R SR

' ‘ ¥
10. " In the Instant case, the appellants served contlnuously for almost 20
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Supreme Court.of Pakistan]

Presen;: Abdul Hameed Dbgar, C.J., Ija'z'.,-u_L_Hassan Khan, Muhammad 'Qaim,Jén Khan
and Ch. Ejaz Yousaf, JJ . oo S $
GOVERNMENT: OF PUNJAB, throuéh Seéretary Education, Civil Seci‘ét_ariat, Lahore and
others----Petitioners- S - : ; ’ |
Versus ' - ) '

T

SAMEENA PARVEEN and others----Réspondents

Criminal Petitions Nos.71-L-and 72-L, Civil Petitions 215-L, 216-L, 217-L,218-L, 224-L to 236-L of
2006, decided on 29th April, 2008, - . :

{On appeal from the judgment, _dated-29il~200‘8- of the Lahore High Court, Lahore passed in Cr.O.P.
No.370/W and 561/W of 2007. Writ Petitions Nos.11525, 11263, 11516, 11662, 11663, 11766. 11881,
11835, 12136 and 12185 of 2007, 86. 123, 274, 345, 599, 64'3 and 11619 of 2008).

Civil service---

----Administration, of justice:--If a Tribunal ‘or the Supreme Court decides a point of law relating to'
the terms and conditions of e civil seryant who litigated, and there were other civil servents, who may
not have taken any legal proceedings..n such a case, the dictates of justice and. rule of pood
' governance demand that the benefit of the said decision be extended to other civil servants also. who
may, not be, parties to that litigation, instead of compelling them to approach the Tribunal or any other
legal forum---All citizens are equal before' [aw and entitled to equal protection of law as per Art.25 of the

. Constitution.- .

Hameed Akhtar Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996
SCMR 1185 and Tara Chand and others v. Karachi Water and Sewerage Board, Karachi and others 2005

SCMR 499 fol.

Mst. Mugqadas Akhtar and another v. Province of Punjab through Secretary Education Department.
s Government of Punjab and another 2000 PLC (C.S.) 867 ref.

]

Ms. Afshan Ghazanfar, A.A.-G., Punjab and Rana Abdul Qayyum, D.S. (Education) Punjab for
Petitioners. . .

S.M. Tayyab, Senior Advocate Suprsme Court for Respondents (in Cr.Ps. Nos.71-]‘.:,' 72-L and C.P.224-L
of 2008). - ' l , l

Nemo for other Respondents.

’ 1

ORDER ' : b

ABDUL HAMEED DOGAR, C.J.-—~Through this order we intend to dispose: of above captioned
petitions filed against common judgment, dated 29-1-2008 passed by learned Judze in Chambers of
Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Petitions Nos.11525,
11263, 11516, 11662; 11663, 11766, 11881, 11835, 12135 and 12185 of 2007, 86, 123. 274, 345. 599, 643
and 11619 of 2008 filed ty respondents were allowed and the impugned orders passed by

ot . 824 2021. 9:59 \M
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- Briefly, stated.facts giving rise to the filing of instant petitions are that respondents were appointed 4,
PTC Teachers during the vear 1995/ 1996 after completion of al] legal requirements and they joined their
respective place of pesting. After sometime, their appointments were cancelled being bogus vide order
No0.277/E-1, dated 3-4-; 998. This order was assailed before learned Lahore High"Court, Lahore anc sume
was declared to be without lawful authority in the case reported as Mst. Muqqadas Akhtar and another v.
Province of Punjab through Secretary. Education Department, Government of Punjab and another 2000

PLC (C.S.) 867. The relevant paragraph is reproduced as under:--

"Consequently. the petitioners. are declared t0 be in service .and the action of the
Headmasters/lncharge'of the Schools stopping the petitioners from performance of their dutics as
*PTC Teachers on- the basis of the above said impugned order, is declared to be without law{ui
authority. It is, however, clarified that the department is at liberty to proceed against pelitioners. if

~

: so desired, on individual basis under the relevant law and under the Punjab Civil Servant
I - l (Efficiency and Discipline) Rules, 1975." . , N ‘
i ‘ ' !
* Inview of above judgment, the respondents were absolved of the charges of bogus appointments. But juier

on once again the services of respondents were terminated vide order, dated 3-8-2005, which order was

1 * challenged before learned Lahore High Court, Lahore through Writ Petition No.16864 of 2005. The said
writ petition was allowed vide judgment, dated 11-12-2006 and the impugned order, was deglared as
illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem Akhtar assailed
the order, dated 3-8-2005 befare Punjab Service Tribunal, Lahore through Appeal No0.903 of 2006 which
was also allowed vide judgment, dated 4-9-2006. The said Jjudgment was maintained by this Court in Civii
Petition No.1960-L -of 2006 vide Judgment, dated 2-11-2006. On 26-9-2007 once again the services of
respondents were terminated Feeling aggrieved they filed above mentioned petitions before the learned
Lahore High Court, Lahore which were allowed vide impugned judgment as stated above,

B - ]

. 3. It is mainly contended by learned A.A.-G. Punjab appearing on behalf of petitioners that the jurisdiction
of the learned High Court is barred under Article 212 of the Constitution of Islamic Republic of P‘akiswn.
1973 in matters involving determination of terms and conditions of civil servants. She further contended
that the appointments of the respondents were bogus and fake as they were never selected by the
competent authority, therefore the orders of dismissal passed by departmental authority were in
accordance with law, which did not call for any interference by this Court, ' '

. A . . .
4. On the other hand, Mr. S. M. Tayyub, learned Senior Advocate Supreme Court appearing on behalf of
some of the respondents supported the impugned judgment and contended that appointments of
respondents had taken place in accordance with rules and prescribed procedure. They submitted their
applications in pursuance of advertisement of the posts of PTC Teachers. They passed the required test
and were appointed by the competent authority. According to him, the respondents were in service for
about 9-10 years and during this period no objection was raised, and subsequently on vague allegations
they were dismissed from service. He further contended that cases of respondents were at par with Mst.
Naseem Akhtar which was decided by this Court in Civil Petition No. 1960-L of 2006 vide Judgment.
. dated 2-11-2006. ' :

5. We have considered the arguments of both the parties and have gone through the record and
proceedings-of the case in minute pe:ticulars. The matter has already been decided by this Court in the
case of Mst. Naseem ' Akhtar (supra), and it has been held that the appointment orders of the
respondents as PTC Teachers were genuine. It was held by this Court in the case of Hameed Akhtar
Niazi v. The Secretary, Establishment Division, Government of Pakistan and others 1996 SCMR. 1185
that if a Tribunal or this Court decides a point of law relating to the terms and conditions of a civil
servant who litigated, and there were other cjvil servants. who may not have taken any legal
proceedings, in suck a case, the dictates of Justice and rule of good governance demand that the
benefit of the said decision be sxtended to other civil servants also. who may not be parties to that
litigation instead of compeliing them to approach the Tribunal or any other legal forum. This view
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