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The appeal of Mr. Alim Zar resubmitted today by
Mr. Mushtag Ahmad Khan Alizai Advocate. 11 is {ixed lor

preliminary hearing before touring Single Bench at Swat on
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_ This is an appeal filed by Mr. Alim Zar
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of the Khyber Pakhtunkhwa Service Tribunal Act 19/’4 which is prema

ture as iaaa. down,
) A AU s
inan authority reported as 2005-SCMR-890.
. . As such the instant appeal is returned in original to the appeliant/Counsel, The

appellant would be at liberty to resubmit fresh appeal after mat.i.:ritty of cause of anlion

and-also removing the following deficiencies.

.he law under which appeal is filed is not meantioned.
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- ‘@} ~ BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTOONKHWA
: PESHAWAR |

Service appeal No...f...l{.%ﬁ...zmﬁ

- Alim zar Ex PHSTAppeIIant

Vs

District Education officer and others..................r..............................‘.........,Responden.ts

SNO ] -Bescriplion of documents » Anq_&ﬁ@;cs Pagc.s )
| Service appeal : |- 3
Affidavit - - C;

case ['IRs No 1687 and suspension order | “A™ 6 {
- .|along with betier copies | I Lt £ T

n’

Order and judgment of the Additional | B [~ 3 7‘

46 |impugned dismissal order dated 11/9/2020 (:_ﬂ ~ _3 8- -

7 Order and judgment of the Peshawar high| D :

court dated 1/2/2023. - 2 9- 6 o

8 departmental  appeals,applications  dated | L -
: 3/2/2023 through proper channel ,appeal o 6, _ 6 S—'

dated 11/2/2023 and 27/3/2023 along with :

couricr service reciepl
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Mushtaq Ahmad khan alizaj
" Advocate,office district court

Buner.cell No 03469014199 N
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BEFORE THE SERVICE TRIBUNAL KHYBER PUKHTOONKHWA

PESHAWAR .

Service appeal No.[.(f{.iﬁ,...zozs

Alim Zar s/o Ajam khan EX PSHT, r/o village cheena, tehsil Gagra ,district Buner,
..................................................................................................................... Appeliant

Vs

1. District Education officer (M) Buner .

2. Director E & SE khyber pukhtobnkhwa at Peshawar.

3. Govt of khyber pukhtoonkhwa through secretary E & SE
khyberpukhtoonkhwa at PeShawar. ... eeeeeoeoooooeoeooeon Respondents

)5l se3vist Libue) pet 1474

Service Appeal 'against the impugned order dated 11/9/2020,whereby the
respondent No 1 dismissed the appellant from service on the basis of judgment
of the additional session judge dated 7/12/2019 which have now been set aside
by the honorable Peshawar high court vide judgment dated 1/2/2023 and have
acquitted the appellant from all the charges leveled against him but despite the
above his departmental appeal for re instatement was not decided within the
statutory period.

The appellant submits as follows:

. That the appellant was-appointed as primary school t¢acher on 31/5/1995 and
- was serving in GPS Cheena as primary school head teacher (hercinalier
"=+ - called as PSHT) when he was falsely charged in Case FIR No 1687, dated
21/11/2018.u/s 302/34 PPC .15 AA and  there afier he was arresied by the
. local police and the respondent No | suspended him from service on
. : -/12/2018.(case FIR No 1687 and suspension order atlached as anx A),

.y

That after full-fledged trail in the '1bovc cases the appellant was convicted by
the additional session judgc buner vide ils order and judgment dated
7112/2019.(judgments of the additional session judge buner attached as anx
B).

|8

. That after conviction and sentence of the appellant he was dismissed, from
service by the respondent No | vide order of dismissal dated
1'1/9/2020.(impugned order of dismissal dated 11/9/2020 atlached as anx C).




®

4. That the appellant preferred criminal appeals No 586 M of 2019 and 588
M of 2019 whereas the complainant side filled a criminal revision No1 M
- of 2019 against the aloresaid impugned order and judgment before the
honorable Peshawar high court Mingora bench and the above mentioned
appeals and revision were decided vide judgment dated 1/2/2023
whereby the appeals of the appellant' were accepted and the revision of
the complainant side was dismissed and the appellant was acquitted
from all the charges leveled against him. (Order and judgments of the
Peshawar high court Mingora bench dated 1/2/2023 attached as anx D).

5. That after order of acquittal mentioned in the preceding Para the
appellant pfeferred departmental appeals through proper channel but
No heed have been paid to the same till the expiry of the statutory
period.(departmental appeals, applications dated 3/2/2023. through
proper channel ,appeal dated 11/2/2023 and 27/3/2023 along with
courier service receipt attached as anx E,E1 and E2).

6. That the impugned dismissal order is liable to be set aside and the
appellant need to be re-instated in service with all back benefits on the

following grounds inter aiia.

Grounds:

a. That the impugned dismissal order from service of the appellant
dated 11/9/2020 was solely based on the order and judgment of the
learned additional session judge/Model criminal court dated
7/12/2019 but the same was set aside by the appellate court and
ordered acquittal of the appellant from the charges leveled against
him hence the very base of his dismissal has been vanished
pursuance to the order and judgment of the appellate court.

b. That the dismissal of the appellant is not the result ol any parallel
department proceedings and fact finding inquiry into the allegation
against the appellant rather the dismissal of the appellant was
ordered after his conviction by.the criminal court which conviction
order is no more in fieid due to the order of acquittal of the learned
Peshawar high court in its appellate jurisdiction hence the impugned
order cannot legaliy sustain in the facts and circumstances of the

" case and is illegal, against natural justice and per incurium coram
non judice. '
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That the appellant was serving the department with full zeal and
zest to the entire satisfaction of his superiors but he was: falsely
roped in the aforesaid cnmmal case and thereafter arrested hence
non attending his duties was beyond his power and control as he

‘was behind the bars and later on his false implication in the case was

endorsed by the appellate court through its acquittal order.

That the respondent No 1 and 2 has totally ignored the law and rules
applicable to’ the subjeft matter and have not re instated the
appellant which actions and inactions are not in consunance with
the law and natural justice.

That no showcase notices, charge sheet and statemnent of allegation
were issued to the appellant. More over neither any opportunity of
personal hearing was given to him nor any inquiry was conducted in
the case on which score alone the impugned dismissal order on the
allegation against him is illegal and unwarranted under the law. - '

That the action and inactions of the respondents are violative of the

- Khyber pukhtoonkhwa Govt servant efficiency and discipline rules
2011 read with amended rules 2021 and constitutivn ol fslamic
" republic of Pakistan.

That a hasty and arbitrary proceeding were initiated and
conducted against the 'tpdemL which is a classic example of the
Maxim “justice hurried is a justice buried”.

That the appellant seeks the permission of this worthy tribunal to
relay on additional grounds at the time of arguments.

Prayer:

It is therefore kindly prayed'that,‘on acceptance of this appedl the
impugned order dated 11/9/2020 of the respondent No 1 may kindly be set
aside and the appellant may kindly be re-instated in service with all back

Any other relief not spec1flcally prayed for and which this worthy tribun: xl
deem fit and appropriate in the facts and circumstances of the instant case
may also kindly be granted for the end of justice.

Dated: 6§ / §/2023

)

g
Appellunt

Through M

Mushtaqg Ahmad Khan Alizai

Advocate,Office District Court:



BEFORE THE SERVICE TRIBUNAL l(HYBLR
PUKHTOONKHWA PESHAWAR
Service Appeal No....vvcenniannas 2023
AL ZAT EX PHST oo S ppectliniit)
VS
" District Education Officer and others..........cccovcviveiicviiennncns (Respondents)
CATFFIDIVET | "

T Alim Zar S/0 Ajam Khan Appellant, do hereby solemnly affirm and declare

on oath that the contents of the instant service appeal is correct to the best of

" my knowledge and belief & nothing has been concealed from this worthy
tribun. o
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BEFORE THE SERVICE TRIBUNAL KHYBER
PUKHTOONKHWA PESHAWAR

Service Appeal No............2023

AL ZaT EX PHST cerooeer oo ees oo e kA ppellaNT)

VS

District Education Officer and Others. .o orvrvecee e re(Respondents)

Addres’seé of 'parties
PETETIONER

Alim Zar s/o Ajam Khan EX PSHT, r/o village Cheena,Tehsil Gagra ,Disrict
Buner. ‘

RESPONDANTS

1. .District Education officer (M) Buner .
2. Director E & SE Khyber Pukhtoonkhwa at Peshawar
‘3. Govt of Khyber Pukhtoonkhwa through secretary E & SE Khybher
Pukhtoonkhwa at Peshawar. o :

Appe Iaht
Fl‘hrougiﬁ@’
Mushtag Ahmad Khan Alizai
Advocate,Oﬂ'iCe District Court -

Buner.cell No 03465014199, -
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- OFFICE OF |HE DiSTRICT EDUCATION OFFICER (MALE) DISTR!CT BUNEI\

"suspﬁwsaom ORDER

The comipetént aurh.)rlw is pleased. tu saspvnd thn smwcea af s Ahm s

'PSHT ZPs Chu..n'l w.e.f 21 11- 2.018 the oflicial Loum'rncd is mvulvad i casc FIik No tﬁb{-

Dated 22-11-2018 U/S 302/324 PPC.& FIR NMo. 1(:’59 d’iwd ’]/11/2018 u/: 1_: AA :J'v Gapra as
reported by the District Police Dfncu Buner Vldi. hss Olhce No. /154/GB Ddted 26- 011 ).018 '

Netessary entry 10 Lhas effact »hould b.. mede in h!s sarwce buok u('(.UICIir‘l,lg

(BAKHT ZADA] . L
DISTRICT EDUCA TION OFFICER (1)

T T BUNER - .
Endst:Nn._[iQ-Z’gQ /- Dated,_&./ /7 /2018, .

‘Copy forwarded for information tothe;

1. Superintendent of POllCL‘ investigation bunu
2. SHO Gagra Buner.

#~ 3. SDEO {Male) Primary Gagra Buner.,

/

4. District Accounts Officer Buner. ;) . o .
5. Official Concerned. . L Ty -

" ' : A \\ ‘
' manuu muu\r \“dm(m,(wn
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TRIAL COURT /1Z(Q}, BUNER.

Session Case No. 21/7 of 2019
Date of InSHIMGEOR. v evvevereenersunn22.02.2019
Dal; of entrustment to this court.... ....25,02.2019

_ Date of commencement of trial...........] 8.03.2019

~ Date ofDecisiop..J................;.......'.07.12.2019

State through Muhammad Azar s/o Manzar Khén r/o Cheena District

~ Buner...eeeienn ettt eanrtaere et inenaeasans .. (Complainant)
VS S

" Alim Zar sl Ajam Khan o Cheema  District

BUNET .. .eeieeierieeeneeenmreeresessennnes everrereres rereeriarrenns (Acc;hsed)

Charged in Case F 1R No. 1687 Dated 21.11.2018

U/Ss 302/324PPC‘P01ice Station Nawagai District Buner.

JUDGMENT
i. - Through this judgment, case against accused will be:
disﬁosed of.

2. Prosecution story as unfolded in the FIR is that on the
day of occurrence, on receiving information, the local police
rushed to emergency m_omAwhere injured Muhammad Ayaz was

lying in unconscious condition and complainant was present

then injured) and cousin Alim Zar (accused) ﬂv’eré present in

‘their. Hujra, In the meanwhile, his brother and the accused had
exchanged hot words with each other. The accused went to his

house situated in courtyard of the said Hujra and from the roof

(Page No. 1)

with him who reported to police that his brother/deceased (the




12~
started firing upon his brothe‘r Wit_h his Kalashnikov in order to
commit his Qatl-e.-amd. lResultantIy, from fire shots of the:
acc;x‘sed the complainant escaped unhurt wheréas his brothcr
susmmed injury on his head Occurrence was witnessed by one

Emad son of the cornp!amant Monve behind the occurrence

was disclosed as to be the strained dorrgestic relations between

‘the parties and sudden -exchanged of hot words. Hence, the

instant case, ’

3. - -Accused was arrested and challan was submitted against
him. ;l\fter obsefving codal formalities, accused was charge
sheeted on 18.03.2019, to which he did not plead guilty and
claimed trial. Therefore, in order to substantiate the charge
against the accused, the prosecution recorded the statements of
PWs with the fallowing resume.

PW-1 Habib Taj FC stated that he was the marginal witness
of the recovery memo Vide which the Investigating _Qﬁ?cer
took into pa;vsession the blood stained garments of injured
Muhammad Ayaz pradt’tced by Muhammad Azar brother of .
the then injured and sealed them in par'cel No.4. He signed
the tﬁemo along with Sardar Ali, which was FExPwli/].
Similarly, he had alsa laken the case properties to FSL -

, through recezprs No.1230/21 and 1231721, In this respecr
his statement was recorded by the 1.O.

PW-2 Zahid Mand ASI stated that during those days he was
posted in casualty DHQ hospital Daggar, On 21-11-2018,
he was present in the casualty, he received information and
came to the emergency room where he found the injured

' Muhammad Ayaz slo Manzar rlo Cheena, in_ unconscious

condttmn Complainant Muhammad Azar, the brather of

(Page No. 2)
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fnjured who was also present along with- the injured, -
reported the matter to him, which he reduced in shape of -
Murasila ExPA. He read over the same to the complainant
which he admitted correct and then he obtained his
signature on it. He sém‘ Murasila to Pah“cé St.éxﬁan.thraugh
Noorul Basar FC. He also obtained the uhcqnsciousness '_
certificate of the inju;’ed which was ExPw2/1. ._S'i:nz'larly; he..
also prepared the injw:y sheet of ‘ the injured which was
ExPw2/2 and handed over o doctor concerned.

PW-3 Bahadar Shal stated that during those days he was

posted in Police Station Gagra. On 21-11-2018, he arrested -
the” accused Alim Zar -and issued his card of arrest

ExPw3/1, Afier completion of investigation, he submitted

challan against the accused which was ExPW3/2.

 PW-4 Nawab Zada HC stated that during those days he was

posted in police station Gagra.  In his presence, the
Investigating Officer’ du;ing spot inspection recovered
blood rhrough cotton from the place of deceased during
spot inspection and sealed that into parcel No.l. In this .

respect, Investigating Officer prepared recovery memo

. ExPW4/1. He signed the memo along with Emad. Similarly,

he was also marginal witness to recovery memo ExPw4/2,
vide which the Investigating Officer recovered two empty
shells of 7.62 and one spent bullet from the place of
occurrence and sealed them in parc:zl No.2. He signed the
memo along- with Emad. In this respect, his statement was
recorded by the 1.0. Similarly, he was also marginal

witness of pointation memo vide which the accused pointed

" out his place of presence at the time of occurrence 0 the -

: Investigéﬁng Oﬁcer. In this respect, he signed the memo

along with Amir Ali FC and accused Alim Zar which was

ExPw4/3. In this ré.s'pect his statement was recorded by the

1O
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PIV-5 Dr. Karinur Rahman CMO DHQ, Hospital Daggar

stated that on 21.11.2018 at 04:30 PM, he examined the
injured Muhammad Ayaz sfo Manzar rfo Cheena aged
about 25/26 years, brought and identifi ed by Muhammad
Azar s/o Manzar (brother of  the deceased) Afier
examination, he found that there was a fire arm entry

wound on left side of head on parietal bone, edges inverted

 correspondence with exit wound on right side of head on

the temporal bone having everted edges brain matter was
coming through exit wounds. The patient was. in
criticallgasping condition. They gave him first aid and then

referred the patient to neurosurgical unit LRH, Peshawar

.Jor further ftreatment due o non-availability of

neurosurgical department in DHQ, Daggar.

Kinds af injury: | Shajah Damiya

Weapon used: ~ Fire Arm

In this respect, his report was Ex-Pw-S/I He also’ gave
uncomc:ousness certificate which was Ex-Pw-5/2.
On 24.11.2018, he received the dead body af Muhammad
Ayaz, brought and identg'/’ied by Irshad s/o Sahib Zar CNIC
No. 15101-5824794-9 and Arshad s/o Asghar CNIC No.
15101-2720512-3 r/o Chena along with death summary and

treatment documents. He examined the dead ~body

externally and found the jollowing.
A case of FAI on the head having an entry wound on left
side of parietal bone about 2-3 cm long, edges inverted

correspondence with exit wound on right side of temporal

bone about 3-4 cm long having everted edges brain matter

_was coming through exit wound. There were no charring

marks on the entry and exit waunds which was Ex-Pw-3/3
consisting of 5 pages along- with pictorial. He also
endorsed ingquest report which was Ex-Pw-5/4. '

FAI wounds (entry and exit) on the slal*ll as mentioned

(Pnge No. 4)
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previously (one enty and one exit wound on the skull).

Remarks:Fire arm injury on the head (brain).

Cause of death: FAI to brain (brain death/ cardiopulmonary
arrest) ' ' '

PROBOBLALY TIME: -

(a) Between injury and death

(b)‘ Between death and post mortem: Given on page NO.1 of
éos't mortem report. . o '
In this respect, his report was Ex-Pw-3/1 which correcily
bore his signature. Similarly, he also gave his opinion on
consciousness certificate of injured, the then deceased
which was Ex‘-'Pw;S/Z. Post mortem reporf consisting upon
5 pages was Ex-Pw-5/3. .He also endorsed inguest report
Ex-Pw-5/4. '

PW-6 Faml Wahab ASI stated that on 21-11-2018, he

‘reCezved muraszla from Zahid Mand Khan ASI through
Noor Ul Basar FC, who mcorpor ated its contents into FIR

whzch was Ex-PA/] which was correct and carrec!ly bore

" his signature,”

PW-? Amir Nawub MM stated that in the mslant case as

“well in case FIR No. 1689/2018, he handed over two

parcels -vide Rahdari No. 1230/21, Ex-Pw-7/1 and two
parcels along with the ather parcels of case FIR No.
'1693/2018 vide rahdari No. 1231721 to Habib Taj for FSL
purposes. In th:s respect, his statement was recorded by the

10.

PW-8 Imtiaz Ah No. 730 AMHC .stated that he was the
marginal wimess (o recovery/pointation memo Ex—ﬁv-&/l
vide which muharnr of the PS produced parcel No.1 1o 1L.O
which was de-sealed before the accused wherein
(Kalashmkav along with f ix charger cantactmg 20 live
rounds 7.62 bore while in bandolier aIang with extra

charger containing 30 live rounds 7.62 bore) which was

(Page No. 5)



70V
ADR ‘4{' ok LUUES

X i
R CU

duly identified by the accused and stated that through

which fired on complainart and injured/deceased

- Muhammad Ayaz. Muhammad Ayaz got hit and injured. In

this respect, the 1.0 prepared the recovery memo/pointation
memo and re-sealed it into parcel No.3. He signed the
recave;‘y memo a!ong with co-marginal . witness Sher
Bahadar No. 192 and Rahman Wali No. 730. His statement
u/s 161 Cr.P.C was recorded by the 1.0 |

PW-9 Mian Hussain Shah ASI stated that on 24.11.2018,
he was present at the casualty. Meanwhile, dead body of
Muhammad Ayaz was brought from LRH Peshawar. fe
prepared the inquest report Ex-Pw-9/1 and handed over the
same along with the dead body and relevant documents of
LRH to the concerned doctor for opinion. He handed over
the déad body to their relatives through receipt Ex-Pw-9/2.
PW-10 Muhanunad Azar s/o6 Manzar Khan slateé’ that that
on the day of the occurrence, he along with his young
brother Muhammad Ayaz (déceased) and cousin Alim Zar
(accused) were present in their Dera/Hujra. Meamvhile,
hot words were exchanged between Muhamwiad Ayaz ?md
Alim Zar (accused) on domestic affair. During the
exchange of hot words, Alim Zar (accused) u;ent to his

house and aimed his pistol on them. Then he started firing

. on them from the roof of his house with Kalashnikov. As a -

- result, Muhammad Ayaz sustained injuries on head and was

seriously injured. His son namely Emad also witnessed the
occurrence. Motive was internal domestic affair and timely
exchénge of kot words. Later on, they took the injured to
DHQ Hospital Daggar and gave his statement to Casualty

police in shape of Murasila signed by him which was

' already ExPA. On 24/11/2019, injured Muhammad Ayaz

was died in LRH Peshawar. He charged the accused for the
murder of his brother Muhammad Ayaz and attempt at his

(Poge No. 6)
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life. The Jnvesugaimg Officer prepared site plan on his

pointation as well as on_the pointation "of Pw Emad. He

also praduced the: blood stained garments of deceased, vide
. recovery memo already ExPwli/l.
PW-11-Emad s/o Muhammad Azar stated that that on the -
day of the occurrence, he was present in his Hujra and
afier urination he came to back o veranda, Meanwhile, the
accused and his uncle Muhammad Ayaz were exchanging
hot words with each on a domestic issue. The accdsed ran
to his house and from the top of the roof, he opened firing
“on his uncle and his father. Amf due to miracle, his father )
o | . was narrowly escaped however, his uncle Muhammad Ayaz
sustained serious injury on head from !}’ze f iring of the
accused The accused Alim Zar and deceased were
" brothers-in- law Ailinter se. The wife of deceased was
living in her parent's house due to strainéd relation with
her husband (deceased). His father was trying to persuade
the wife of decea;eéi Jor setilement while -accused. was

creating hindrance in the same, which resulted in the

accurrence. He was the eye witness of the occurrence. He

Yt ]
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was also the margina]' witness of recovery memo already
Expw4/1, vide which the Investigating Oﬂ?;:er recovered the
blood through cotton from the spot and sealed in parcel,
Similarly, he was also the marginal witness of the recovery
memo ExPw4/2. In his presence, the Investigating Officer
faL ’ ' recovered two empties 7.62 bore from the place of accused
and one coin from thé point A and sealed in parcel,
Similarly, the Investigating Officer prepared the site plan
on his pointation as well as on the pointation of his father.
In this respect, his statement was recorded by the 10. |
signed the recovery memos.

" PW-12 Akistar Munair SI stated that durmg those days he

was posted in PS Gagra. The investigation was entrusted to '

{Page No. 7)
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him on 21- 11-2018 at about 1745 howrs. He peru.sed case

file. He praceeded to spot and prepared site plan ExPB on

the instance of complainant and eye witnesses. He recorded
the statements of PWs w/s 16] CrPC. He prepared recovery -
memo already ExPwd/1, vide which he took into possession
blood through cotton ExPl from the place of occurrence
and sealed in parcel No.] and prepared the recovery menio. .
He also prepared recovery memo already ExPwA4/2, vide
which he recovered twa empties 7.62 bore from the place of
accused Alim Zar and also took iﬁto passe.;;sian one spent
bullet from point A, which was ExP3 and sealed in parcel
No.2. After arrest .of the accused vide dpplicatian
Eva]Z/l he produced the accused Jfor “obtaining his
custody and obtained one day custody. He mterragated the
accused. He prepared pointation memo whwh was already
ExPW4/3, vide which the accused correctly pointed out
place of occurrence. He alsa pre;;ared recovery meno
already ExPw8/1, vide _whfch muharrir of Police Station
Gagra produced Kalashnikov ExP4 with magazine
containing 20 cartridges L:Jf 7.62 bore and bandoleer having
three chargers containing 30 live rounds of even bore
which had been recovered from the accused during his
arrest by the SHO to "hx'm said was de-sealed by him in

presence of the accused, who admitted that the same was

used in the commission of affence, he resealed the said in
: parcel and prepared the recovery memo. He also prepared
" the sketch of said recovery which was ExPwi2/2. Vide

application ExPwl2/3, He produced the accused before the
learned Judicial Magistrate but on his denial, he was sent
to jail. He also prepared recovery memo already ExPwl/I,
vide which the complainant Muhammad Azar produced
blood stained garmenis/Shirt  white calaﬁr of the

injured/deceased Muhammad Ayaz and sealed in parcel

(Page No. 8)




No4. _Hé issued Parwana Jor addition of section 302 PPC
which was ExPwl2/4. '}.I"e also i;sued‘ application. fof'

L . : departmenial .praceediﬁgs against accused Alim Zar
" ExPwl2/5. He sent the par.cel of garménts and other
recovered articles to FSL vide applxcanon ExPwl2/6 &
4 Ewa]Z/J] and obIamed FSL reports ExPwli2/7 &
ExPwl12/8. He placed on ﬂfe the list of LRs of deceased
" which was Ewa12/9 He annexed with file the medtcall
.docu_mfmts of LRH in respect of deceased. He also wrote an.
- application ExPw12/10 jor obtainiﬁg'legal opinion of the
prosecutxan Jor re-arrest of the accused After the |
complenan of mve.sngaaon he handed over f le to SHO jor
: submzss:on of challan. _
PW-13- Muhammad Ghulam Khan Inspeclor cio .stated
“that 1 was incharge investigation. The case file was.
- returned from proseciitiop for compliance. I gavé detail of
' paint }_sla. 4 with red ink Ex-Pw-13/1 in site plan already o
Ex-PB. | S

4. - After completion of evndence, accused was exammed under

section 342 Cr.P.C wherein he denied the allegatlons and plcadvd his

b & *\f';l‘".ulzn.a mnocence but he neither wished to be exammed on oath nor he opted '
A :
to produce any w1tness in defence
DL s. .. Leamed APP for state assisted by fearned counscl far
- 1
complainant argued that accused was directly charged in the FIR for
- L/ commission of offence. That the accused was arrested on the same

day and one Kalashnikov and one- pistol were recovered” from his
possession at the time of his arrest. That FSL report regarding the

weapon was received back as positive. That there were strained family

relations and quarrel on the spot was taken place between the parties.

(Pege No.9) .
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" That both the parties were cousins interse and there was no guestion

of mis-identification. That the occurrence was witnessed by the

complainant and his son. That the prosecution’ fully connected the

accused facing trial with the murder of the deceased. That the medical

evidence in the instant case fully supported the complainant’s version.

That the incriminating recoveries of blood, blood stained garments,

FSL repérts‘ arms_expert report and site pian further supported the .

prosacutmn evndence That no contradlctlon in between ocular witness

or 1.O was brought on record That case apainst accused was- pr oved'

Abeyond an—y doubt. They placed thelr reliance on case laws titled.

“Muhammad Waris vs The State” reported in 2008 SCMR 784,
“Roshan Ali vs The State" veported in 2019 MLC 542, “Muhammad

Tufail vs The State” reported in PLD 2002 SC 786, “Muzaffar‘l(han

" and snother vs The State and another” réported in 2019 YLR 1109,

“Muhammad Fayyaz vs The State” réponed in 200! P Cr. L J 453,

. “Muhammad Yaqoob alias uncle vs The State” rcported in 2005 P Cr.

'L 1 1914, *Ghulam Mustafa vs The State” reported in 2009 SCMR

916, “Bashir Ahmad Butt and others vs The State” reported in PLD

2014 Lahore 394, “Mushtaq Ahmad alias Lila Sain vs The State”

reported in 2009 YLR'52'9, “Gohram Zardari vs The Sﬁte” reﬁomed in .'
2018 P Cr. L. J Note 226,:"Muhammad' Akram aiialls Akrai vs The’
" State” reporied in PLJ 2019 SC(Cr.C.) 532, “Saleh Mixliammagl alias
k Hashim‘M'arri vs The Staie” reported in 2013 P Cr. L J 692 and

- “Abdul Hameed vs The State” reported in 2016 P Cr. L J 89.

'
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On the contrary, learned counse! for the accised argued thet the

prosecution case was full of doubts and- contradictions. That the story

advanced by the compldinant was not based on true. facts and
“circumstances of the case. That the complainant of the instant case

had already killed his fathér and. now he killed his brother for

property. That. the strained rélations between. the parties- were not

proved. That the presence of ocular account was not qs’tabiished. That

* the recovery of empties was not believable. That the site plan B
contradicted the ocular account. That in general firing, escaping -

unhurt of the complainant and his son whjle hitting'the of deceased

was not appcalable to the. prudent mmd That the deceased was llvmg
with the complamant and he had stramcd relatnon wnth the deceased

_ and there ‘was no ill will of the accused wnth the deceased Thdt the

accused had not confessed his guxlt. That the mode and manner as

descnbed by the complamam was totaily agamst the facts and_

circumstances of the case whlch created senous daubts theretore the

accused was enutled for acquittal. He piaced his rehance on case iaws

titled “Rajab Ali vs The State and otherg" reported in'2018 YLR 309,

. “Nadeem alias Kala vs The State and others” _rcporte.d‘ in 2018 SCMR

153, “Irfan Ali vs The State” reported in 2015 SCMR 840, “Sahib

o

Zada vs The State and 2 others” reported in 2015 P Cr. L) 554, “Haji )

Muhammad Naeem vs Muhammud Younas and others” reported in

2017 P Cr. LJ 1113, “Mubammad Ashraf Javeed and another vs

M;Jl-fammtid Umar and _oxh'ers". reported in 2017 SCMR 1999 and

“Nasrullah alias Nasro vs The State” réported. in 2017 SCMR 724.

C’agc No. 11} '
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7. 1 have given thorough consideration to the contentions on both
the sides and have gone through the entire record of the case

meticulously, with the assistance of leamned counsel.

8. My understanding of different aspects of the cdse and findings

thereon: are as follow. Admittedly, as per report, the murder of the

deceased has been committed and the accused, was charged alane for

. the commission of offence. ‘As per prosecution, the complainant -

reported ‘to pblicé that his Abrothbr/deceased (the the'n‘inju;fed') and
.cousin Alim -Zar (accused) were present’ m their Hujra.- In the
meanwhile, his'brother and the accused exchanged hdt w;:rds Qith
each other. ',I"he accused went to his hﬁuse s-ituated.in éou&yard of the
s:laid Hu:ifa and from the roof started firing upon his brother w;th his
Kalashnikov in order to commit his Qﬁll-e-ah’zd. Resultantly; from fire
shots of the accused the comp!iiinaht escaped unhurt wheréas his
brother sustain;zd injury on his head. Occurrence was. 'w'it;-niasses by .ene
Emad son of the complainant. The motive behind the oc_:cufrencc was
dis‘:qlosed ag the strairigd relations ‘between the pérties. Tlu;: eyi(ience

‘which was_ produced before this Court was the ocular account i.e.

furnished by the eye wi.'tnesse.s, complainant as PW-10 and Emad as

PW-11. Ocular version of the complainant needed support from the

. physical circumstances of the case as well as corroborative evidence

of the case. The injury sheet EX-PW5/1, inquest reports EX-PW9/1
and PM. _feport EX-PWS/3 affirmed that the deceased died due to
firearm injury. The site plan EXPB was gVailab!e. on the file being

suppartive  document to make the ‘picture . of occurrence.

(Page No. 12)
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E challenged each and every referred point on the strength of standard

- and éye witnesses were contradictory to the report; that recovery of

understandable. Two empties of 7.62 bore EX-P2, speht'bullet EX-P4

and blood through cotton EX-P1, blood stained shirt gnd shalwar EX-

PS vide different recovery memos EX-PW1/1, EX-PW4/1, and EX-

PW4/2 were collected during investigalion.'During the investigation, .

the 1.0 vide application ExPW12/6 sent blood, and blood stained

garments to FSL for chemical atmlyéié, of which report EX-PW12/8

" was received back as positive and the same was available on file being

mcnmmatmg evidence. Moreover, the accused made pointation on the

- spot regardmg crime scene vide memo ExPW4/3 whxch the
‘prosecution claimed as discovery of facts. More so, at the time of
‘arrest of the accused, weapoﬁ uof offence ie. Kalashnikav was
_recovered and the ir;vesfigétion officer sent - the same wi‘t'h the

"recovered empties to FSL vide road feéeipt No.}230/21- EXPW7/1

and report of FSL EXPW12/7 received back as positive. The learned

counsel for prosecutibn claimed their case prdved on the strength of

above referred ~evidence. HoWe_ver,- learned defence counsel-

of appreciation of’ evidence.

» ) '

'9. The main abjections and arguments of learned defense counsel

revolve around cerizin points; that the statement of the complainant -

weapon of offence was not proved; that medical rcport of the.

deceased contradicted the ocular account; that the occurrence was

committed by the complainant himself and the eye witnesses was .

neither present on the spot nor he witnessed the occurrence; that the

(Page No. 13)
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complainant and so called eye witness were father and son interse and -

brother and nephew of the deceaged interse, therefore they - were
interested witnesses; that the widﬁw of deceased was not produced as
she was not Asupporting the proselcutio; and that moti\;'c fon'. the crim_e
was not proved. | |

10, Itis the general principle of appreciation of evidence that direct

testimony from a primary source always has precedence over °

corroborative evidence, provided such testimony - is consistent,

unbiased and capiable of standing the test of cross examination; It is

also equally important to note that corroborative testiihony is used to_

second the direct evidence and it by no stretch of imagination, can

outweigh what comes out of primary source.

11, To avoid the repetition. of facts, this Court will take the woular

ﬁg“ 1 T "' ey account of the case first for appreclatlon Muhammad Azar, the

(}inli","

- complmnant clalmed that he along w:th his son Emad were the cye-

witnesses of the occurrence as they along with deceased and accused
were present in the Hnjra It was his case that in the meanwhxlu,, hot

words between Muhammad Ayaz and Alim. Zar (accused) were

“exchanged on domestic affair. During the exchange of hot words, Alim

' Zar (accused) went to his house and aimed his pistol on them. Then the.

i

accused started firing on them from the roof of his house with

Kalashnikov. As a resdlt, Muhammad Aya'z sustained injuries on head
while - the complnmant lucklly escaped unhurt while his son Emad
witnesses the occurrence. The deceased the then mjured succumbed to

the injuries on- fourth day of the occurrence in LRH, Peshawar. The

{Page No. 14)
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" complainant charged the uccused for the murder of his brother

‘Vluhammad Ayaz and for attempting at hiS llfe The complamant

appeare‘d. in witness box as PW-10. Said w1tne§s fully ehdorsed the

facts as nari*ated in the FIR. In cfoss-éxaminatibn of PW-10, the -

-

learned defense counsel at first brought on record the presence of thc

complamant pnor the accurrence and thcn his arrival at the spot i.e,

joint Hujra of Ihe ‘parties. Lnkewme the fact of Hu;ra being combined .

property of all three ctjusins was also admitted by the learned defense
counsel with further cietails ie. 4it was cemented ix; 1980 and Aits-‘ﬂo‘or'
was at the.heigh; of 5/6 feet from the yard/land and height of Ht;:'ira’s
building was about 11 feet, Similur_ly, the fact that the house of at':culsed

W : .. ' 'the boundary wall of the hause of the accused was aboﬁi 40/45 feét and

J}"ﬂ ‘ height was about 11 feet, all facts brought on record. Admittedly, as

|I " A‘ : uur?

4 w“" . . . e e . .
“““ur.,neﬂ it the veranda/courtyard of the Hujra while the ﬁrmg attributed to the
accuscd from the roof of the house of the .accused and the bullet miarks

were found inside the wall of the roosh at the helght ‘of 6 feet of said

. Hujra. The learned deferise counsel not denied‘the same spot i_.e‘.‘ Hujra

and place pre‘sericc of accused at the time of firing i.e. roof of house of

accused adjacent to .said Hujra. The line of cross-examination of

of height of house of the accused and the Hujra shows that he was

trying to bring the fact on rec;ord that it was not possible if anyone

(Pnge Na. 15}

was attached to the Hujra while the distance between the veranda and .
the héight of its DPC was also about 5/6 feet whereas, the building

nsmﬁ“’“ per site plan the deceased, the then injured received fire arm injury in

leamed defense counsel regarding the ciuestions asked about the ditails -
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~opened fire from the helght of same floor and roof wlnch could hit the

“wall msnde the room. But when the same questions were put by the

learned defense counsc_al to the investigating officer PW-12, he

explained that at the relevant time the door, window and ventilator of,

said room were operi_ed and when it confronted with the site plan

ExPB, the‘bullé'ts marks were ,fourid on the wall of veranda/courtyard

" and inside room paraliel to the line of. direction of ﬁrjng. Mareover,

the .learned defense counsel agitated that. during the statement of

'nvestigating officer, PW»12 and marginal witaess to recove{'y memo

.PW-4 they admitted that the blood was lymg on two places, one inside

-

, lhe room and the other outsude the room whlle the de shaped cain/spent’

b_ullet of .30 borq was also rccovered and the same wﬁs not sent to FSL

with the alleged recovered pisfol whereas the record. was silent about

recovery of blood from ipside the room. More so, as per contention of
learned defense the complainant in his report stated weapon of offence »

-gs . Kalashnikov which suggested that the complainant. himself

commitied the murder of his brather(deceased) with his pistol. The
contention of learned defense found without force because no empty
, ; : ’

shell of .30 bore was recovered from inside the said Hujra. However,

' it is pertinent to mention that during the. court statement, the

complamant stated that the accused first aumed at them with pistol and

then he started ﬁrmg at them ﬁ'om the roof of his house with

Kalashnikov. Heére, the fact of aiming of ptslol was very ﬂrst tilne

introduced by the complamant hut surprxsmgly, the learned defense

- counsel neither cross—exammcd the complamant for mtroducmg and

' (Page No. }6)



makmg addition to that extent in his court statement nor he al!eged that
as dlshonest :mprovcmenl But it would be seen by tlns court that
either sald saymg of complamant amounted to explanatwn or dlshonest
: .nmprovement. Since, it is evndent from lhe report of complamam that it
"has been incorporated promptly within short duratian, therefore, non-

"mentioning of fact of aiming pistol would not amount to dishonest

. improvement because the complainant mentioned about the fact of

- firing with Kalashnikov in his report as well as in his court statement. '

Thus it was not necessary that the complainant should have narrated all
'detalls in hlS first report Besndes it was affirmed, by the defense
, counsel durmg the cross-examination of complamant that ﬁrstly, 4-5
single shcts were 0pened later on, rapid fmng was made and after the
rapid, further fwo shots were made and the witness further replied to
the queetion put to him by ieamed defense counsel that it was cbu’ect
lhat he. had mentioned. the kmcl of weapon uSed in the occurrence ie.
Kalashnikov. The learned defense counsel furlher admitted the

recovery of pistol and Kalashmkov by putting suggestion to the

mvesngatmg officer PW-12 that it was mcorrect to suggest that from

_the house of accused two quashmkov and one pistol were taken into

‘possession The sque"stion was denied by the il.O because as per' :

record two Kalashnikovs and one plStOl were taken into possesston
from the custody of accused and hls brolher at the time of their arrest

Meaning thereby, ouly mode and manner of recovery was, demed by

1

the defense but recovery was admntted and in pr...sence of recovery of

. pistol "and Kaléshmkov from _the possessxon of -accused, there. is

- )
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possibility of use of t\i{d weapons by-the accused. Reliance is placed on

Case law titled “Jan Muhammad vs Muhamméd Ali and th'rce others”

reported in 2002 SCMR 1586(Supreme Court of Paklslan) whcrem it is’

held that

{c)Criminal Procedure Cale (V of 1898) —
—-8. ]54— First information report—F.IR. is neither a subsmmwe

i evidence nor an exhaustive document and if the detuiled fucts have not

been mentioned therein, It wouldl not diminish its correciness.
(d). Penal Code (XLV of 1860) -~
- —-Ss. 302/34, 307/34 &323/34---Apprecmtwn of evulence—-0ram is to be
sifted from the chaff so as fo arrive at the truth of the occurrence—
'Ewdence has to be appraised in the entirety to sift the grain from the chaff
_ $o that essential portion of the prosecution evidence which has prabarb:my
“and reliability in the peculiar ctrcum.staaces of the case could be believed
-or acted upon allmrwu‘e

12.  So far as the contention of learned defense cuunsel is concemed,
~ regarding the non-sendnng of recovered plstol and com/spem bullet
together to FSL for asceltammg the fact that whether the same was

used from smd plstol or not is fal]ure on the part of mvesng;atmg

officer but not of complainant.. L:kewxse if there was any blood inside

'_the room of Hmra then it was also the duty of the mvestxgatmg ofﬁcer '

to take the same mto possession in order to dig out the realxty of said ’

~ blood. Deftcxency or enomalies in non-procuremcnt of blood and. its

. dispatch along wnh plstol would otherwise be- the liability of

_investigating officer and why the complamant would suffer due to
det‘ ciencies in mvesbgatnon In this reslaect reliance is p]aced on case
Iaw titled “Gulam Raza Altas T.T vs\The Statc" reported in NLR 2005

v | Criminal 2}2, of whxch relevap.t Para is reproduced as gnder. :

“(f) Investigation-—
Hiegalities committed during mvesllgatlau shall not demahsls prose cution
case. and shall not vitiate the trial. —

" (Page Nao. 18)
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13, Another contention of learned defense counsel was that the
complainant committed the murder of the deceased which is also not

getting support from the medical report because the dimension or

direction of entry wound and exit wound also reflects that the bullet hit

!

the deceased from the upper side of the skull and exit from the lower

" side which denotes that the injury received on person of deceased was

result of bullet fired from the height. The learned defense counsel also -

_ esxab]i‘shed the presence of the eye Witoess by pulting question to PW-

{0, th.e counplainaot in cross-examination to \thch he replied‘t,ha.t at
~ the time of occwrence, he along with his eon‘ Bfnad and
brother(deceased) were present in Hujra. He was subjected to lengthy

cross-examination by the 1earned defense counsel but nothmg

- favourable to accused has been brought on record. Statement ot PW-10

was further corroborated by the witness. nnmely Bmad PW 1 who is

“the eye witness and was present at the spot and had seen the

’, occurrence. While cioss—examim'ng the PW-11, the _defensle‘ counsel -

made admission from the mouth of said-witness about the fact of his
. presence and the mode and manner of the occurrence. During CrosS-

exammanon, PW—Il stated that the deceased was lmng with the

accused and when the wife of deceased was not at good terms with
him, the deceased was living in the said Hujra ancl they were managing

his meal and clothes. 'Lik_ewise, he :also made admission from the

mouth of the witness about the fact that no bullet hit on his-father and

only one bullet ‘was received by his deceased uncle on his 'head., Here,

A}

defense counsel also agltated the pomt that despite. showmg presence
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: of eye witness, the ’rcport' of cqmplainnﬁt was not .veriﬁe.d by the eye
witness and why the complainant not acbcmpanie;i the deceased while
shifting .to LRH, Pesha@av and how despite ;hoct distance trom the
- deceased, corjlclainani escaperj uchun. As per defens.e,' all ihesé facts
create serious doubt about the preSence of oculac account. H’owc\}cr, in -
Cross- exammatmn, PW‘ll stated that he was gmduate and jobles..Aand
funhcr rep]ied that he did not accompany the deccnsed o the hospital
and his fcthei"/complaihant had also come to horne from l_)HQ hospital
at about 6 PM. The qucries of lear'n_ed defense cocnsel were answered
ipso facto by the said wnncss The learned defensc counse] also
' pomted out that bcmg relatives the complamant and the eye witnesses
~were intercsted‘wxmesses but no 1]1 w:ll orreason for false implication
has been furwa.rded by the dcfense , i
' 14, Thc learned ‘defense counsel alsol argued that the widow of ‘
deceased was abandoned by the cofnplainant as a witness which
~ showed their r‘nalaﬁde' as she ‘was not supporﬁng thie .complaincm
stance.Though, widow of the cl«a'ceascd was not eyc Witpess of thc '
occurrence but on the other hancl, dcspite having opportunity at:d the
fact that w1dow was sister-in-law of the accused and shie could tell the
true story, she was nalthcr produced by the accusad before the court of
~ any other competent forum nor the accused hnmsclf did so.
5. - Likewise, PW—lZ, the investigation officer also _conﬁnm:d the
facw as narrated by the PW-10, regardmg his as well as the presence of

eye watness and preparutlon of site plan on their mstance Slmllarly,

: PW 2, who appeared in witness box und stated that he scnbcd the

(Page No. ?0)



repoﬁ ExPA of the ‘complaidant in presenee_ of deceased/ the then
injdred and obteinéd‘ the consciousness eertiﬁcate, (ExPW2/1)
according to 'Which‘the,deceased!‘ the then injured was in un-cog\s'cilo_'us
‘c'pnditidn from the medicai officer, he remained consi'slen.t in 'cr.ess-_

- examination. .

16.  Now, adverting to medical-legal evidence brought on file in the .-

shape of injury eheet ExPWZ/I, report of medical officer, EXPW5/1,
inquest report EXPWO/1 and PM report EXPWS/3, coupled with the
application for obta,ining opinion regarding consciousn'eés eertiﬁcaté
_ExPWalz reflects thnt at the tlme of report deceased/ the then injured
'was not conscxous and he- succumbed to his i mjures after fourth day of
his admission in ) Neurpsurgical, -unit at Lady Reading Hospital,

Peshawar As per medical reports, the nature of injury and weapon was

" mentioned as fire arm weapons The medzcal ofﬁcer who lmtmliy ‘
" examined the deceased in mjured condltlon and then on expiry
)‘,-'-- conducted post mortem on person of the deceased he appeared as PWS5
and stated in his court statement that the deceased sustamed firc arm

anury oh heud hang an entry wound on left side of panelal bone

about 2- 3 cm long, edges mverted correspondence with exit wound on

right side of tempoml bone about 3x4 cm long havmg everted (,dges

bram matter- was cormng through exit wuund and lhere were no-
charring marks on the entry and exit wounds The learned dl..fch.,
counsel argued that as per history sheet of exammatmn of Lady
_Readmg hospltal Peshawar the size of entry wound mentzoned in

reporls was 1x1 cm which was contradlctory one but it is pertinent to

e

(Pege No. 21)



ALY
Mm‘f‘ te

mu' 4 .
\l* (] nl. *

. ﬂgihl ‘I ’l llﬂ.

,\u i3

mention here that in Lady Reading Hospital the deceased, the then

-,mjured was examined externally while in DHQ, hospital - Daggnr

proper post mortem on hIS person was conducted therefore it does not

amount to contradiction, Likewise receiving ofﬁcer who had prepared

the injury sheet entered into the witness box as PWZ Thelr deposmons.

on material particulars remamed conszstent Thus, the medlco legal

evidence clearly corroborated the version of prosecution,

17. Motive as set out in the initial report was internal domestic uffair

and timely exchenge ‘of hot words in between . the accused and

deceased which appearently seems to be weak as it s also proved from -

" the ev;dence that in respect of the motive- as advanced by the

1

prosecution no single iota of evidence has been brought on record But

it is the well settled law that pqtlve is not a sine qua non for -

establishing the guill of an accused. Wisdom is derived from-the case

taw titled “State/Govt of Sindh Vs Sobharo” repurteci in 1993 SCMR

585 wherin it has been held tliat

“Motive—Absence or weakness of motive does a0t come it the way bf :
the case of the prosecution and can be condoned 1f th ere ¢ is otherwtse
strong and reliable ewdence in support of the case.”

v

However, weak maotive ‘might be considered as = mitigating
circumstance gua quantum of sentence. In other case reported in case
law titled “Naveed alias Needu vs The State” reported in 2014 SCMR

‘page-No. 1464(b) it is held that:

«

“Upon aur own assessment; e ewdcuce available on recard we have
Jelt no hesitation in conclndmg that the specific motive set up by the
prasecution had indeed remained far from being established on record.
The law recently declured by this court-in-case of “Ahuned Nawaz vs The-
state”, 2011 SCMR 593, “Iftzkhar Mehmood vs Qm‘ser Iftikhar”, 2011
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SCMR 1165 and “Muhammad Mwnitaz vs State”, 2012 SCMR 267

reiterate the settfed and long standing principle, that the failure. of

prosecution to pm ve the motive sét up by it may have a bearing upon the

question of sentence ahd an apprapriate case such fuilure may result in

reduction of sentence from sentence of death fo that of imprisonment of
_life for safe administration of justice,” ’

18. - During the course of investigatian, the .O took into pdssession .
one Kalashnikov and one i)istpl ‘which were already ‘taken into
possession by the police from tﬁe 6u;tody of the accuse'd at the tirne of
his fa'rrest. The recovered Kalashnikpv aloné with .the'fecbvcred crime
-empties of 7.62 bore from the spot were sent to FSL and the report
whereof received baék as 'positi‘ve.- The Icarﬁed defense courisel raised
the objection. in respect ' of the. re(:o-very .that the .recovel-y of
Kalashmkov ~and pisto] was made on the same day in vxolatlon of
section 103 of sectton CrPC as no mdependent witness was
as‘sociated to said recovery proceeding whlch was inadmissible in the
Aevtdence‘ The leamed defense counsel further admlttcd the recovery
of pistol and Kahbhmkov by purtmg suggestlon to the mvesug,almg
officer PW-12 1hat itis it;correct'to suggest that from the house of the
e;ccused, two Kaia;sﬁnikov‘ and cne':inistol were taken into possession.
. Now, when the prosecution has proved its case oﬁ the basis of direct
-as @e![ as c%ifcumstantiial evidence then if we otherwise consider t_he.'
 reason that the LO. 'has not recovered the- weapons as per law, the
- prosecution’s ;:ase should not‘bé failed on saidAsole groux)d. Inl this
reéard it is wc;nh nientioning that it is held by the superidr couit lhal
even the non—recove.ry ‘of weapon of offence would fiot become fatal

for the' prosecuuon 5 case, as the same is not the substantive pwce of

" (Page No. 23)




evide'nceA but ¢orfoborative pie:;e of 'evid«-aac‘e and it is the settled law
' Eﬁai in qriminal ~édmiﬁistratioﬁ of justice each case has to be seen in i;s
specific ciréurﬁsmnces and facts. Wisdom is drawn from case law
tifl_éd “Ab,dul Hameed vs'-'l;lie ~Stt&gte"ﬂ,nd others” repérteql in 2016
" PCr.LI 89 '(Péshawar), wherein it is held that; ‘

S302(b)—Qatl—t-amd--]tecovery oj‘ crime weapon and empties—
Scope—-—Recovary of crime weapon and empties, were picces of evifence

af corroboration and even If recovery was not proved in the presence of -
retiable, and unimpeachable ocular testimony and other arcumsmnaal :

evidence, it would not adversely ajfect the prosecution case, -—'

19.  Though, there are some minor cpntmdjctions in the statements

~ of the complainant and eye witness but it is factual position that one -

- vi;itness' is the brother of deceased and the other one is nephew and

their statement are recorded aficr lapse of one and half years and

defense has failed to-brought on record any ill will or previous enmity -

of wilnesses 'with the accused so their testimonyv gc;uld not . be
.discredilted on the basis of ‘nii'nor Giﬁcrepa;lcies. Wisdom is derived
frorﬁ the case Iaﬁ titled “Mawas Khan Vs The state and another”
reportéd ir; i’LD 2004 Supreme Court 330 wherein it has been held
lhal': |

“Even otherwise the stutement of injured witness cannot be brushed
aside merely on the ground of some miner contradiction which do creep
in the passage on time.” :

.20, The eye witness PW-11 narrated the whole episbde-in the same
manner as stated by PW-10. Statements of the eye witnesses are found

in cohformity in respect of the order of casuallies, shifting of the

injured from the spot to i105pital and positions of the deceased the then

injured as well as the accuseﬁ, as detailed in the site plan. As regards -

(Page No. 24)
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‘the objection of the defense that PW-11 has not been cited as oy,e

verifier or rider in-the F.LR by the complainant and he had also not

accomoanied the complainant and deceased to the hospital for the

. reason his presence was not established at the spot, such omission

]

' alone in not sufﬁclent to make his pnesence on the spot as doubtful

- far his presence on the spot at the time -of occurrence can be mferred :

ﬁom ihe surroundmg c1rcumsmnces Even otherwrse in order to

bcheve or dlsbeheve a thncss the lest is to look into his credibility

] and the value of lus statement and not the fact that he has not verified

&L:ssh"fV BT,

” ‘\uut” .

.thesreport or signed the same as rider. ‘

2l.  ~ The consrslency and conforrmty of the slatements recorded
by PW-10 with that of PW-11 is convmcmg and credible enough to
establish his presence on the spot. So, the statement of both ‘the eye
witneé‘ses being conﬁdence inspiring and remained un-damaged and

can safely be relied upon for convxctron of the accused Undoubtly,

PW-]O is brother of—deceased/complmnant whereas PW-11 is the

nephew of the deceased however, theu- tesumony cannot be discarded

only on the ground that they have blood relation thh the dece-ased

'Durmg eross- exammatlons, both the wrtnesses categoncaily a(&tﬂd

that they clrd not have any ill will or enmity with the accused In this

regard, I would reter to lhe Judgmcnt in the case law mled “Samluilah‘_

and another vs Jamnl Ahmed and another reported in 2008 SCMR-

1623, wheréin it was held that:

“The evidence of lee eye witness has proved the cause of assanlt by

the accused upon the deceased and tie mjurctl PW Ameer Jun.

These wrtnesses have undergane rhe test of leugthy Cross-
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examination but their presence at the spot and credibility could not
- be shattered by the defense except their relationship with the
deceased. The eye witnesses were natural ,‘witncsses of the
occurrence and are as good as any other independent witness. The

. defense has faded to bring on ‘recard any ill —will or ammos:ty qua

the PWs, Or the police. The mere relationship of the prosectmon :

witnesses with the deceased Is no ground to discredit their evidence

ifitis pro ved that the same is sira:glxt Jorward, fair and conf dence-
msptrmg

22, Thus, keeping in'view the ocular evidence medical evidence,

clrcumstantxal evzdence, it is hcld that pmsecutlon has succes ,fully

proved its case agamst accused Alam Zar, beyond any shadow of

- _doubl He is found guﬂty for the murder of the deceased Muhammad

Ayaz But at the same time, it is also proved from thc evadencc that in

respect of the motive as advanced by the prosecution no singlc iotn of -

. evidence has been brought on record likewise, the wives of accused

and the deceased are sisters and chlldren/famnly of one sister is

already dcprivedlruined and awarding capital punishment Vto the
‘accused, the house of another sister going to be deprived/ruined,

therefore, taking the stated factual positions as a mitigct‘mg_

" circumstance, instead of uwarding capital ‘puniéhrrient accused facing
trial is convxcted and sentenced u/s 302(b) PPC for life 1mpr|sonment
(RI} each as Ta zir w1£h compensanon amount of Rs 10 00000/» (Ten

: hundred thousands), to be pagd to the iega! heirs of the deceased Uls

544-A Cr.P.C. In case of default of payment of compensation amount,

:tﬁe convict shall further undergo six months SI. He is also convicted

anﬂ sentenced | u/s 324 PPC for"attempti_rig at the life of the:

", complainant for five years (RI), -All the sentences shall run
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concurrently The compen&atlon amount shaii be recovered as arrears
of land revenue. Benefit of secnon 382-B Cr. P C shall be extended to

" the con\{lct.

23 Aﬁested'copy of tms}ﬁdgﬁeﬁt be provided to the convict free
‘o-f. . eost and to t,i-nis effect  his ;cknoWIedging ~ thumb

impressions/signatures be obtained at the margin of order sheel. -

24, Case property (if any) be kept intact till the expiry of period of -

appeal/rcvision. File be consigned to the record room after necessary.

’completlon and coxnp:latlon

(Kasinf Ditawar)
AddlSebfions Judge T11ZQ
Judge MEJIC, Buner at Daggar

sg/l'll} llk

- ﬂl\dv‘ﬂ ol lu;llnu"}
) Hutwe? W Il;l LN

CERTIFICATE
Certified that this Judgment consists of twenty-seven 27 pagcs, each
has been read, checked 51gned and corrected by me wherever it was

necessary. -

Addl Ses ons Judge-1I/IZQ
© Judge MC C, Buner at Daggar

K ifD:law“\t
AR N /V2)-1L
Mindel friounal L easd 3,

» Yuner at L iF

. ; ' (Page Mo. 27)
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Ty OFFICE OF THE DISTRICT FDUCAIION OF I“ICLR
VPR ( MALE ) DISTRICT BUNER -
N/ PHONE & FAX NO. . 0939:550468
N A\ - EMAIL: cdobuner@gmail: eom
ﬁ&_\; 4 T
Q‘Q*z..::—‘"
NOTIFICATION,

ns ‘i’Sll‘-’]' 1;1' GPS Cheena,
REAS he was (,lmq,ul under section 302/324 PPC in police bldllon Gztgl'ﬁAl"iR;I‘J(‘»;1(51‘1' 7

WIHEREAS My Allm Zar \\;.15 wmkinn.
2. WIIE

dated 21/1 1/701b )
3. _\'VIIEREAS the accused was arcesied

Buaer Lndsl No 6076-80 dzted 3/]7/7018

and was éil:’i;)lcndegi wed 21/ I,I-/'ZQ.IR vide DEO(M)

4, WIHIE RLAS the accused-was convu.u.«.l und sc.mumcl u/k 307(l>)P1’(_ lor hte unpmunmuu (E
1) as Ta, zir with compénsation amount of- RS, 1000000/

544-ACr.P.C by the Additional be,slon Judge/ Juagc modcl criminal ‘Frial Courl/MQ Bunu on d
711212019, ' ' ' . ‘ .

5 WHEREAS, the Compeltent

been convicted by the Court.

t0’be paid to the Iep,al heir of the dgucascd ulg

lliLd
Authority is pleased to dispense with the inquiry us aceuscd had

6. NOW, 'l"lIFRE()F I, Mubsmmad ‘Azawm l\h m l)f' O(M) Bum.r, being (nmpuun'
Af\UlllOJH)’ 15 pleased to impose Major pcmlt) “Dismissal lrom Suvsu. upnu N, /\lun Luv PSHE

GPS Cheenu LlndEl 4b) (iv) of the Khyber I’dldu'ummwa C:ovt St.rvcmlq (Filmcuw &. D:suphm,

. ,’> '/1
(MUII;\[\’IMAI)A/LAI\] l(IIAN)
DISIRICI EDUCAT ION Ol‘l* ICLI\ (M}

S BUNER.
Endst; I\Io._____");é_Z_;{-_Q}Z_I o . dlLd [{/] /7070

Copy for information to 1he

Rules, 2011, w c {the date ufJudg,emud {.e daled 07/17’2019

‘1. Pmctm (E&SIE) l\h\'bu P.:thunl\a\\ ‘o I’lemw.u =

"2, Deputy Commissioner Buner, ‘ ' .

3. Disuict Monitoring Officer Buner! T ' ‘

4., Sub Divisional Fducation Officer (M) Gugra wm the reference o Ius lt liu Nu kUbU dated

28/8/2020 with the direction 1o siwop his subsistence ;ulowam.c. mmu,umuiy mul Llo necessiry
entry in his serviee Book accordin 1Bly.
5. Distriet Accounts Officer Buner
6. Official Concerned.

l)lbli{l(“l I: DUCAHON Ol’} ICl-R (.vi)
e l' b\\\ S
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JUDGMENT SHEET

PESHAWAR HIGH COURT
MINGORA BENCH
(Judicial Depa_rtment)

Cr.A No. 586-M/2019
Alim Zar son of Ajam Khan . (Appellany)

Versus .

:

(1) The State through 4.A. G. _
(2) Mihammad Azar son of Manzar Khan

(Respondents)
Present: Mr. Jalal-ud-Din Akbar Khan (Gara), Advacate,
. Jor the appeliant, ' .

Mr. Razg-ud-din Khan, A.A.G, fol: the State,

"Mr. Khan Sardar Alam, Advocate, for the
complainant

*

Cr.R. No. 1-M/2020 (for enhancement)

A'ﬁllr;zr)rnrad,,‘igar son of Manzar Khan

. ) (Petitioner)
Versus ’
(1) Alim Zar son of Ajam Khan
(2) State through A.4.G, ,
- - (Respondents)
Present: = M Khan Sardar Alam, Advocate, fu.r the

petitioner/complainant,

M. Jalal-ud-Din Akbar Khan (Gara), Advocate,
Jor the accused/respondent, :

Mr. Raza-ud-din Khan, 4. A.G, for the State.
Date of hearing: 0£,02.2023"
o | JUDGMENT
MUHAMMAD LJAZ K‘HAN,’ J- Appellant namely
Aiim Zar has called in "que.stiqn judgmeht ‘(l)f his

conviction and sentence dated 07:12.2019 passed by

the learned Additional Sessions Judge/ -'JTABgé Model

{D.B.} Hon'bls Mr. Justice Muh N Anwar
"Han'bla Mr, Justica Mulammast ljaz Kban.



\

- ATTESTED -

L EXAMINER.
- PESHAWAR HIGH Couny
* Mingara BescivDarut-Dazs. Swar
Sub - Registey, Buiver

Criminal Trial Court/lzafi Zilla Qazi, Buner, vide -

" which he was convicted and sentenced as follows;

* U/S 302(b): PPC for life imprisonment (R.1)
along with compensation of Rs. 10,00,000/-
(Ten hundred thousand) under section 544-4
Cr.P.C payable 1o legal heirs of the deceaseil,
or in default thereof, the accused shall further
undergo six months simple Imprisonment.

- o U/S 324 PPC for ﬁve years imprisonment
rigorous Imprisonment, o .

o All the sentences™ were ordered to run
concurrently, '

s The Appeliant was also extended the benefit of
section 382-B Cr.P.C.

2. - The appellant faced trial in the criminal
case registered against him vide FIR No. 1687 dated

21,11.2018 under sections 302/324 'PPC at Police |

 Station Gagra District Buner. As per contents of the

FIR, the complainant namely- :Muharmnad. Azar

'reported the matter to the local police in emergency

room of Daggar hospital that on the t’at_e{"uI day he

| along with his brother namely Muhammad Ayaz and

cousin namely Ali Zar (the appellant herein) were
present in their Hujra, when in the meanwhile, a

brawl took place between his brother and cousin .

" namely Alim Zar. During the course of altercation

his cousin Alim Zar went to his hquse and started

firing at thé. éomplairiant-party from the rooftop of

'{0.B.} Hon'ble Mr. Justice Muhammad Nasum Anwar
Hon'blie Wr. Justice Muhammad Jaz Khan



ATTESTED

A

o EXRMINER
PESHAWAR HIGH COUNT,
aingora Benchilar-ub.Qaza, Swat

Sub ~ Registry, Buner

his housé, while Béing - duly- éxmcd with
Kalashnikov ‘an_d due‘to‘ firing of the api:ellqut
namely Alim Zar his brother got hit on his head and
seriously got injured, 'Qhereas thg c;omplaiﬁa;xt

escaped un-hurt. Later on, the injured Muhammed

Ayaz succumbed to his injury and died. Motive
behind. the occurrence was stated to be verbal

_ alteration due to previous ill-will/strained relations

between the partieé.
3. © .The accused was summoned by the
leamned trial Court and charge was framed against

him to which he pleaded nbt guilty and claimed trial.

- The prosecution was invited to produce its evidencz,

who accordingly examined thirteen (13) witnesses in

support of their case. Thereafler, statement of

.accused was recorded under section 342 Cr.P.C. Cn

conél/usion of praceedings’in trial, accused/appellant

was bonvicted} and sentenced vide the impugned -

 order/judgment dated 07.12.2019 of the Court of

learned Additional Sessions Judge/Judge Modal

Criminal Court Trial Court Buner, as stated earlier. -

“The appellant has now challenged the aforesaid .

- judgment by filing the instant appeal.

{&.8.) Han'ble My, Juatics Muhammad Neaem Anwar
) Hon’ble Mr. Justics Muhammad taz Khan



4, | Argumg:nts.-of learned .counse‘l‘ for "the
parties as well as leﬁmed Astt: A.G. appearing ‘on A
behalf of the State;. were heard in corisidérable detail
and the record perused w.ith their able assistance.

5. " 1t is the case of prpseé:uﬁon as reported
by the complainant namely Muhammad Azar that on

the-date and time. of occurrence he along with his

brother namely Muhammad Ayaz (the ’déc'eased)' arid " '
-his ﬁrst—cousig namely Alim Zar (the appellant hereiu)
- were present in their Hyjra, when in the meanwhile his
brothér and the appellant exchanged hot w'ords’ with
each other ;nd tﬁe appellant then went to his h;)use_

situated in the courtyard of the said Hujra and from the

ATTESTED - rooftop of his house he started firing upon his brother
. (”Q/ with his Kalashnikov and as a result of yvhich ‘his

e EXAMINER . . .
 Mingocs BenehpoH COURT, brother got hit on his head and seriously injured

Sub - Regisuy, Bunor
Awh.ereas- he escaped unhurt The occurTence was stated -
to be witnessed By one Imad who is the son of

) 6} ~ complainant namely Muhariunad Azar. I_\I/Ioti\‘/e behind
‘the occurrence was stated Ato ‘be strained domestic
relations between the parties anq sudden exchange of

hot words. Later on, the injured namely Muhammid

Ayaz suchumbed to his injury and died,

- . (D.8.) Hen'ble Mr. Justice Muhsmmad Nasam Anwar
Hon'bly Mr. Justice Mubsmmad ljaz Khan
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6, . ) In this case the ocular account has been -

fumnished' by the complainant namely Muhammad

. Azar who appeared in Court as PW-10 and Imad who

ap;.:eared'in COL'anas PW-11, however, through their
statements prosecution has not been éble .t.o prove the
mode and manner of the occurrénce as alleéed by‘tllxem :
in the FIR as it has been aileg_ed thz’tt.the.appeilant and

7

deceased were present in a common Hujra when after

- the exchange of hot words the appellant left for his |

house situated aside in the courtyard of said Hujra and

 then ‘made firing from the roofiop of his house and

from there the deceés'ed sustained injury which proved
fatal for him, hdweyeé, all the atter}ding circufnslanéés
of 'thi-s éase as expléined by the PWS and the site plun
are not su;l)pc.).rting. the .same; whiph are hi_éhiighted as
beiow. } -

7. . In c.>rder tq piace; ‘tt.leAafore_said narrations

as set-up in the Murasila in juxta position with the site

- pldn, the same do not reconcile with each other as in
.the site plan the appellant has been Shown at point
'No.3 whereas the deceased has been shown at point

- No.2 and the distax;ce between tﬁe points No.2 and 3 is

shown as more than 46 feet and the firing was

* allegedly made from the rooftop of appellant’s house

{D.B.} Hon'ble Mr. Justice M d Naesm An
Hon'ble Mr, Justics Muhammad oz Khan
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whiich was at the height of 18/19 feet, however, the

,' medico-legal evidence furnished Hy PW-5 namely Dr.

Karim-ur- Rahman would show an entry wound of 2x3

-em with corresponding exit wound of 3x4 cm which

could not be possible in the stated circumstances as

when the appellaﬁt ‘was stétedly at the rooftop of his

- house and when the déceas;d was standing on the

ground in the Hujra then injury should have been from

up to downside which is not the position here and
co'nvex"sely éuch a through and through‘ in;jury‘ could be
caused‘ when both the ass.ailaht' and the yictim are
standing on the sm¥1e level but it has nev'er bee.n tbe

case of the prosecution that the deceased got injured

‘ when the appellant was present in the Hujra.

8. It is also a case where the ocular account ‘
is contradicted by the medical evidence as stated
hereinabove that the allegations of the complainant

party is that the deceased then victim got injured due

' to the firing of the appellant which he made with his

‘Kalashnikov. It is also an adfnitted fact that the said

firing was made from more than 46 feet distance and it

is also an admitted position that the firing was made

‘'when the appellant was at the rooftop of his house,

" however, the medico’-legal evidence furnished by

{D.8.) Hon'tls Mr, Justice Mutinmmad Kssam Anwar
. Hon'bie Mr. Justice Muhammad ljaz Khan



PW-5 whicip was exhibited as Ex.PW-5/1 wouild show
the entry wbund of 2x3 centimeter and the exit wound -
of 3x4 centimeter whichA could not be possible from &
fire made with a Kaiashnikov and tllxat_:too from a 45
feet- distance. Similarly, the lo;:alé of entry f.lr.ld exit
wmix”]d alsa -f_alsify the star.lce of the cqmpléinant—party

| as alfegedly at the relevant time the appellant was af

the height whereas the victim was sfanding on the.

ground of Huyjra, therefore, the direction should be
~ from upper to ciownward, which is not the case herc,

therefore, the ocular account is ‘contradicted by the

medical evidence, In the case of “Nadeem alias Kaln

v/s The State & others” reported as 2018 SCMR 153

ATTESTED

it was held by the Apex Court that the medical

- .‘/ - evidence is merely a supportive/corroborative piece of -
SXAMINER . . o
: PESHAWAR : . s e . . . g .
. Mingesa Benchina o cooRk . evidence but in this case the same is not in line with
, b - Registey, Banar > . . )

’ lthei ocular-account because Dr. Mé)riu’m Javed (PW.Z)_
-rﬂlot'ed a firearm entry wound oﬁ the front of right thigh

~~ whereas it is case of the éorﬁplai_nant in the FIR and |

both the witmésses of '6cqlar account stated before the

learned trial court that the other accused had caught

'hol'd pf Mangod -Alunhd- (deceasea) ftom~thc frénit
side, theréfore, tﬁe ocular account is. not ~in
. consonance _withi the medical evidence.'Shnilafly,_ in .

(0.8.} Hawblo Mr. Justice Muhsmmad Naaom Aawar. -
Hon'bie Mr. Justice Muhsmmad {az Khan .
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the case of “Haroon Bin Tarlg & others v/s The

State & others” reported &s 2019 SCMR 2014 it was

observed by the Apex Court that no independent
verification was available on record to establish thet

the deceased directed himself to the assailants in order

to disengage‘ or overpower them and in the process

received fire shot d.u'ringb grappling them from a close
blank. On the contrary, medical evidence contradicted -
the prosecution case, as there was no blackening on the .

margins of solitary entry wound, therefore, possibility '

“of a stray bullet could not be viewed as entirely

um‘éalistic, particularly in the presence of as many as -
sixteen (16) casings, secured ﬁom the . spot,
unambigubus}y suggesting volley of fires.

9. It has never been the case of prosecution

that during the whole episode a.ﬁybody inclgdi_ng the .

“appellant has made ﬁfing with his pistol but as per the .

site plan a speni bullet of 30 bore pistol has been
shown recovered from point “A™ which is just behind
i:toint No.1 assigned to the deceased which shdws; that

prosecution has not come forward with the whole truth

* and it has suppressed the actual mode and manner of

. the occurrence.

. {D/B.) Hon'ble Mr. Justice Muliammad Naesm Aawer
Hon'ble Mr. Justice' Munammad Jjaz Khan -
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‘10 The record further ‘sho'WS that wher; the
appellant was arrested on 21.11.2018 at 18:20 hours
i.e. after 02 hours of (hé occurrence on the same day he
was ailegedly 'fou'nd in possession of a Kalaéhnikov
and a pistoi, howéver, the Investigatiﬁg Oﬁ;ic;er has not
sent the pistol to the FSL for m.z.ttching the sbént b_ullét

with the pistol. Since, .the‘ spent bullet was recovered

just behind the place assigned to the deceased then in
view of the above admitted position of this case the
Lo same should have been séni to ascertain that as td A

whether the same was fired from the same pistol or

. not. |
. ATTESTE 0 _ _A 11. ' Though as per the recovery memo Ex
N Pw 4/l the Investigating Officer has recavered blood

cap . ERAMING . .
3 Benciypg,y GOURY . from the veranda of the Hujra, however, PW-4 namely

N ; 11
AUISUY, B Gy Sveag

My

. Nawab Zada who is the marginal witness to recovery
memo Ex-PW-4/l vide which blood was shown
* recovered from the spot has stated in his cross-

. examination that blood was recovered from the

‘veranda as well as from the room. -' The‘ whole
prosecution evidence is completely silent that if the
< deceased was present in ;the verandg at the ﬁme of
firing then why the.bléod wa§ found inside the x.'oom,'

- therefore, it prima facie shows that the prosecution has

{D.8.) Hon'le Mr, Sustico Muhammad Hasem Anwar
Hon'ble Mr, Justics Muhammsd )}Jax Khan




ATTESTED

@

e, LXANINER
. PESHAWAR HIGH COURY
Hilngara DenchfOaceui-0aza Sy
Sub ~ Registry, Bunes

suppressed the actual- mode and manner of the

occurrence. In the case of “Muhammad Imran v/s

»

The State” reported as 2020 SCMR 857, it was held

by the Apex Court that ocular account had been
furnished by the witnesses who were found out of tune
with one another; they were'disqrep&mt on the manner

and mode of their arrival at the crime scene; and there

_ 'was no unanimity amongst them on the passage they

took to take the ‘decensed to the hospital, Such
contradictions, viewed in the retrospect of arrival of
the witnesses exactly at a point of time ‘when the

accused started inflicting blows to the deceased with

their .inaBiIity to apprehend him without there being

any weapon to keep them .effectively at bay, cast

shadows on the hypothesis of their presence during the .

fateful moments.
12. - Inview of the recovery of a 30 bore spent

bullet from the "spot, the PWs -.hav‘e also

" made improvements in their Court statements

as at the time of lodging the report the cdmplainépt
has. - never 'stated that the-'_ appellanf | while
leaving for his ﬁome "has ﬁréd with his pistol ;m
: .
them, however, in the Court -,st'atement hé in o

order to make his statemert in line with the alleged

{0.8.) Hon'ble M. Justice Muhammad Nagsm Anwar
Hon'ble Mr. Justice Muhammad Ijaz Khan
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"recovery of the spent bullet of 30 bore and then
recovery of plstok from the appellant has made an“'
improvement that after the ethange of hot words the
appellant went to-hjs house and aimed his piftol on
them, however, this statemeﬁt further casts a serious .
doubt on the vcraci& of hig slt_atement as when theﬂ

- appellant was having a pistol in his hands as alleged by

the complainant then why he felt the need to go home
and to fire with a Kaiashmkov, he could have done the -
deceased‘ to death with his pistol as well, therefore, in
view of such intentional and w1llful 1mprovement
their evidence could ﬁot be relled upon

13. on- one hand the statement of th«.“

ATTES]ED complainant who appeared in Court as PW- is

( n (;4./? suffering from material improvements which rendered

EXAMINER

m&fﬁ%‘t‘ﬁ’éﬁﬁﬁ‘; fousy - his statement as un-reliable and on the other hand the

Ath - Registry, l_mm,,
R

other PW namely Imad who thoug'h was mentioned as
. eyewitness of the occurrence in the ‘Murasila’,
however, in the site plan which has altégedly been

prepéred' on the pointation of the compiainant on

21.11.2018 but no placc, was assxgned to hun and it
was on- 20 .05. 2019 i.e. aﬁer six months of the.
accurrence when addition in the site plan was made t;)
E;ssig;n .him point No.4, therefore, ‘it appears that the

(D.8.) Hon'bls Mr, Justica Muhsmmad Naeamn Anwar
Hon'lio My, Justice Muhammad ljaz Khan
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Investigating Officer and the complainant-party have

made all their efforts to create materials for the

_implication and to bring -home charge .against‘the

appeflaqt.
4. The presence qf PW-11 namely Imad has

also not been established above the hoard as despite’

- the fact that the deceased was his unéle and his father "
‘was taking him to ﬁme -haspital for first-aid but

- surprisingly he has not accompanie& his father z.md his
_victim uncle gs.PW-IO, the complainant has admitted -

‘that his son Imad has' not ‘accompanied him to the

DHQ hospital which conduct on the part 6f PW-11 is

highly unnatural and it 'shoyvs that in-fact he was not

present on the s;'Jot._ It is setiled law that the
prosecﬁtion is bound to prox:e the presence of thé
eyewitﬁess and they have also to prove the mode and
manner of the occurrence and thus éven if the\presenc’e

of the eyewitness is established but it is found that the y“
have not Been able to pr-ox"e- the mode and manner of -
the occurr_ence or they have s'upp‘ressed the same"‘ or

they have twisted the facts as happened at the time of

. occurrence then (hei: statement could not be rel.i’ed- .

upon.

-
LI

{D.8.) Hon'bla Mr. Justice Muhammad Nasem Anwar
Han'bla Mr. Justice Muhammad {jaz Khan



5 In thls case though the complainant has set -
a motive Qf strained relations between the pﬁftics wﬁich.
led to tﬁe‘exéh_ange of hot wbrds_an'& ultimz;tely resulted
in the haﬁpening of this - unfortunate  occurrence,
hoyvever,- no. materﬁal what so ever has been brought on
record with resbéct to the-existence of strained relations

between the parties, though the prosecution was not

bound to set a motive, however,. when once the

prosecution set a motive then it is bound to prove the
same, however, in the présént case they could not be able
to prove the same specially when both the PWs i.e. PW--

10 & PW-11 have admitted in their cross exnmination

that the decensed was having strained relations with his

ATTESTED

wife.and he was living in the Hujra and during these

6?“/7 ’ days it was the appellan'g who was caring for his food and -

" EXAMINE e >
& -
Mxn:‘-g(ﬁ%“l".’“’} MIGH COury, ‘ “ .
* .mfgifr';g-;;w{]ﬂau, Hwey cloth etc. In the case of “Khalid Meltmood & another
p Y Hune A R .

¢

vs The State” reported us 2021 SCMR 810 it was held
by the Apex Court that a specific motive was set out by
the prosecution in the FIR inasmuch as hot words were

'007/ . being efc"changed- between Khél_id Party and Sarwur

Party in front_()‘f house of Jﬁvaid._There ié no dct'?nil
Wl;atsoevcr why Khalid Party and Sarwar Pﬁf-ty wc;re
quarrélling with egch 6thér;'\vhy both thg part'ie‘s al
.'ohcc_startéél firing at the deceased; wlhy and in whicil
capacity dec.eased Ml‘lhalhmudvAslum'interve-ned to

{0.8.) How'bin M7, Justice Muh d ¥ Anwar
Hon'bla Mr, Justice Muhammsd ijaz Khan

v . t
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" pacify both t‘he; parties, The answers to these questions -

are not available on record. In these circums;ances, the
learried High Court has tighily not believed the motive
set out by the- préggcution in Para li of the impugned '
jﬁdgmeﬁt. _ .,

16. In yiéw of tiae above when ‘nei(her. any

direct nor any circumstantial evidence is available on file

'

end case of prosecution is fill doubt all around, =

therefore, the appellant has to be extended its benefit and

- as such he deséwed to be acquitted of the charges

leveled agnihst him,

17. It is 'settled since long that for giving

benefit to an accused, it is not essential that there shouid
. : A - .

be many grounds for the same, even a single doubt-is

sufficient to extend its benefit to an accused person as it

" is the cardinal principle of criminal administration of

justice that let hundred guilty.persons be acquitted but

one innocent person should not be convicted. In the case h

of “Bashir Muhammd Khan s The State” feported as

2022 SCMR 986, the Hon’ble Apex Court has held that

single circumstance creating reasonable doubt in- a

prudent mind about the guilt of accused niak«;s_ him
entitled to its benefits, not as a matter of grace and’
concession but as .o matter of right, The conviction

{D.B.) Hon'kle Mr. Justice Muhammad Nacoin Anvwar
Hon'tle Mr, Justice Muhammad tjaz Khen
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must be based on unimpeachable; trustworthy and

reliable evidence. Any doubt arising in prosecution's

.~ case is to be resolved in favour of the accused and

*

burden of proof is always on prosecution to prove its

case beyond reasonable shadow of doubt. Similarly,

in the case of “Khalid Melmood glia§ Khaloo v/s

The State” veported as 2022 SCMR 1148, the

Hon'ble Apex Court has reiterated the same

" rational by observing that in'these circumstances, a

dent in the prosecution's case has been created,

benefit of which must be given to the appeliant. It

is a settled law that single circumstance creating

reasonable doubt in a prudent mind about the guilt
'_ of ‘accused makes him entitled to its benefits, not

“as a matter of grace and concession but as a matter”

of right. The convi_ctidn must be. based on

ummpeachable trustworthy and rellable ‘evidence.

In the case of “Jvfuhammad Mansha v/s The State”
. reported as 2018 SCMR 772, the Hon'ble Apex

Court has also held that while giving the benefit of

doubt to an accused it is not necessary that there
should be many°circumstances creating doubt. If

there is a circumstance which creates: reasonable

(D B.) Hon'bie Mr. Justice Muhammad Nosoin Anwar .
Hon ble Mr. Justice Muhlmmall fjaz Khan
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-16-

| dpubt in a prudent mind -about the guilt of. the

. accused, fhen the accﬁ‘sg‘d'\_vould be entitled to the -
) -+ . benefitof sﬁph doubt, not as a matter of grace and
cdncessiori, but as é matter of‘ right. It is‘ based on’
:fhe maxixp, "it is l_)etter. that ten guilty pcr;oﬁs be

acquitted rather than one innocent person be’

convicted". In the case of “Tariq_Pervaiz v/s The

»

| St_atejrepoae_d as 1995 SCMR 1345 , the Hom'ble
Apex Court has heid‘ th'at ﬁe concept of benefit of
doubt to an accused pe;sdn. is ;ieep—.rooted‘in our
couniry-. For givi-ng him benefit of déubt, it is not

necessary that there should be many circumstances

ATTESTED

creating doubts. If there is a circumstance which

@i/’ . creates reasonable doubt in a prudent mind about the
S FESHGAAMINE, - .

Mingary ﬂen}}chll;f;:ﬁj %?;Jaﬂé
2 wil

ub - Regigiyy: Bune; ‘ guilt of thé acéused,'then the accused will be entitled
to the béneﬁt'not asa matter of grace an:c_i concession
but as a matter c;f x.‘ight.

18, "For what has been discussed above, this

Court is of the firm view that the prosecution has

failed t6 prove its casé againSt-‘the_ appellant beyohd '
reasonal;le doubt, théréfqre;' his conviction .cgnno}‘be |
lm_aintained. Resultantly, whiie extending him the -
benefit of the doubt this.appeal is alloWea and the

{D.8.) Hon'bla M. Justice Mutammsd Nasem Anwar
Hon'bie Mr, Justice Muhammad {jsz Khan
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even date. -

o

17+

‘impugned order/judgment of conviction * and

sentence dated 07.12.2019 recorded by the learned

trial Court is set aside and consequently the appellant -

is acquitted.of the charges’levelled against him. He

 be reieased forthwith from the Jail, if not required in

any other case,

19. Since we have allowed the appeal,.

therefore, the connected criminal revision No. 1-M _

of 2’020» filed Dy the petitioner/complainant, for

enhancement of the sentence of the appellant héving

-

become infructuous is accordingly dismissed.

20. ‘These are reasons for our short order of

Anrigunced
D1.01.02.2023

Certified to be trué copy

|
4/
- .-03 ...Aa—‘l
EXAMINER A
peshawar High CourtMingora Senciviarutlaz, S

T
msld‘; !l‘:mﬁnmmm 3110 l!ll

A bes,

utharized Undes

lS'o (3>

-

Dute of Mpplt{."m:m
: UD(Q CI !‘\xsi \D C k i ci"”
Bate of -Freparation Mﬁ .

Date of Hotice

-

v

I3 -43

+ -

nvs e P et Ay

ylords LT}

Fees 68{ -
Urgent Fens

v

- Uate of Detivery

2y a3 o33

. . Siaalure . @ .
&

(0.8.) Hon'bio Mr, Justice Mubanvnad Hesem Anwar
Hon'ble Mr. Justice Muhammad Yjax Khan

!

—



ATTESTED

G

AMINE
. SHAWAR H;GH
01! ngom Bem.hfu BTN (Ocalggmﬁfw'u

R‘“U’SWY Bunygr
MY g3 —

S 44
JUDGMENT SHEET

PESHAWAR HIGH COURT
MINGORA BENCH
(Judicial Department)

Criminal Appeal No. 588-M/2019
, " JUDGMENT |

. Date of hearing: :01.02.2023 -

Appellant:- {Allm Zar) bv Mr. Jala‘P uddm Akbar

“Kihan (Gam), A4 dvocare

Resgondent i (The State & anoll:erz bg Mr Raga~

ud-Dm Khan 4.4.G.

Wmm. Appeliant namely
Alim Zar has calied in question judgmcnt' of his
convxctxon and sentence dated, 17.12:2019 ipassed by

lhe' leamed Addltzonal Se551ons Judge Il/Judgu

.Model Criminal Trial Courtflzaﬁ lea Qun Buner, in

case FIR No. 1689 dated 21.11.2018 registered under

section 15 A.Aat Police Station Gagra District Buner.

2, Precisely the fact of groséc,ution case is

that -during the inves'tigation of case FIR‘NO. 1687

dated 21.11.2018 U/S 302/324 PPC, P.S' Gagra -
Buner the-local polfpe in order to arrest the accused h :
raided g'place known as Ziaro situated in hilly area

where accused/appellant ;mmély -Alim Zar’ was

_arrested and during his - personal search the local
~ police recovered one 30 bore pisto] along with a

. charger containing six live rounds and a Kalashnikov

. 1

Nawab {D.8.} Hon'ble Mr. Justice Muhammad Naeem Anwar -
Hon'ble Mr. Justice Muhammad tjza Rhan |



© - ' *bearing No. 66'56.1 x',19os362 along with zﬁagaz;ne

~ .'havirig 30 live rounds, in respec:ti of which he céuld :
not p_roduce any permit oé 1icéh§e,- therefore, the ibid
FIR was ;'egistereci_ against him. o |

'3, On complt;.tion of invéstigation, complete

_-challan was ‘_subniiﬁed aghinst the appellant before
learned trial Court. Aﬁef k;omplihncé of proceedings
under section »265-(2‘ CrP.C chwge was ﬁ'ani?'d .

- against him, to which he pleaded “not guilty” and ‘

- claimed trial. Prosgcution produced as many as seven
(07) witnesses, whose statements were recorded and
placed on file. On conclusion of proceedings in the

. case, the accused was examined under section 342 -

- ATTESTED CrP.C. The leamed trial Court convicted and .

Oh e
EXAMINER * dated 07.12.219 as follows;

PESHAWAR HIGH COUR
ttngora BuaehDarwi-Oa ‘1{1 %wa.
Sub ~ Regisiry, Sunwr-

sentenced the appellant vide the impugned judgment

- o U/MS 15 A.4 to five years simple imprisonment
along with fine of Rs. 50,000/-, or in defuult
thereof. to suffer six months simple

- imprisonment, N .
» Appellant was however extended the benefit of
section 382-B Cr.P.C.

Accused/appellant challenged his
conviction and sentence through the instant appeal.

4. 'Arguménts of .learned counsel for the

appellant as well as learned Addl: A.G for the State

Nawab {0.B.) Hon'ble Mr. Justica Muhammad Naeem Aaawr
" Hon'ble Mr. Justice Muhammad ljaz Khan®
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were hesird and the record perused with their able
assistance. | | |

5. - Itis thé case-’o‘f grosecution that at the time
of arrest of the 1;résent appellant ‘nam.ely Alim Zar a
Kalashnikov and a pistol was recovered along with
chargers having live. rounds etc, howevgr, ad:ﬁittedly ]
they hévq only sent t'he.Kalashnikov tothe F St and
h;ve nbt sent the pistol, theréfore, the very'
foundé.tion stone of the alleged recovery of the
weapon of offence, if any, has not been established |
as if truly “the Kaiashnikov_ and the ﬁistol were .
fecovered then both of them should have been.sent tlo‘ ‘
the~ FSL togethér for matching the same.with the
empties recovere'd from the Spot, t_healefore, 'thel st;ry
of p.roseéution cannot be accepted inparts and thus

the benefit of the same has to be given to the

. appellant. '

6.  The prosecution has also not sent the
Kalashnikov to the finger print expert for match:ing.
the same with the finger prints of the appellant to

establish that in-fact it was recovered from him and

thus being admissible evidence the prosecution has

not been able to pfoduqe the'same which rendered

the whole episode of recovery as.doubtful.

Nawab (0.8.) Hon'ble Mz, Justice Mutiammad Nagem Anawr
Hon'ble Mr. Justice Muhammad oz Khan



ATTESTED
o

s AMINER
SHAWAR
Mlm ora ché‘momgul ok

“*“Jmfy Bage St

A

R

7. In light of what has been discussed above, .

accused/appellant is extended benefit of doubt and

 resultantly -acquitted: of the charge of commission of

“the alleged offence by setting aside the impugned
order and judgment of conviction dated 07.12.2019 -
of the Court of learned Additional Sessions Judge-

I/Judge Model Criminal Trial Court/Izafi Zila Qazi

- Buner. The appeal in hand is allowed in above terms.

8. " These are reasons for our short order of
even date, ‘ o ]n
Announced. :
. Dt 01.02.2023 JUDGE -
‘@ 7)/

| Certified to be rue COBY  JUpGE

/;q P B
EXAMINER ’
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Sub Registry, Rune
mmmumwmullammmmw At

e

151 O

L NG,

Cate of Appiicating 24 v 3- “"’3
Qare of Receint of File____~ _
Date of Preparation 24 3 —o- :;'3 '
Rate oi Nelive e ™
Veords B

Fees 18/~

Urgent Faas ...
Date of Delivary 24 —~3—na

Sinature - .
""“‘4‘“"“-*——-—..
. el P . v

Lo

J

Hawab {0.8,) Hon'kle Mr, Justce Muhammad Nasem Anawr
Hon'ble Mr, Justice Muhammad lfaz Khan
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O‘FHCL OF: TIIL SUB DIVl ~\l EDUC \HON;
) (]\'l) GAGRA DISTRIC'I BUNLR@ -

No './.BZZ / ', o l'DnllLd/‘_. e.") /*U"h

The District Education
Oflficer (M) Buner.

Subject:  REINSTATEMENT.IN R/O MR, ALIM ZAR (PSHTY
RISir, '
Enclosed, please {ind hurc.wnh an original upphcatlon wlm.h is :,th--

L\pl anatory for lhc purpose ol' re-insfatement. in rt.spu:l of the subjecl oltau.xl

The case is hereby forwarded for onward neeessary action pleasc.

-7

. . . . ——
| ‘ SUB DIVISIONAL EDUCATION
-OFFICER (M) GAGRA BUNER

J
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\

~The District Eduction Officer

District buner

ubject: Application for Reinstatement

Sir;

With due to respect it is stated that | was serving as primary school head teacher
.t GPS CHEENA in this department under your kind control.but unfortunately |
was blamed at 21.11.2018 and convirted by the learned ASHMCTC)Buner and-
sentenced for life imprisonment.i filed appeal before the hounrble Peshawar high
court mingora bench (Darul qaza) swat.the Hon'bl court set aside the impugned-
judgement of ASI buner which was passed on dated 07/12/2019 and acquitted
me from the charges which were levelled against me.now lam free and want to
continue my service. ‘

Therefore kindly reinstate me on my posti shall be greétly thankful to you .

Your sincerely

Alimzar .(PSHll

;Personai no:00272774
- Cnic n0:15101-0388310-1
Mob no:03319696850

DAk /=02 2023
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ﬁgm,_azsdm . . ‘Laabardanurtar‘Services|Courier&Logls.llcsSarvicesln Pakistga—
' " Consignment No. : BU589338648
IR T 2 3 - 4 Outfor 5 R
Shipment Dispatched | Arrived Delivery - " Pending - . Delivered
picked i : '

Q . o ' : - A Delivered : " C E
Signed for by : (AIMAL - STAFF) Dated: 28 March 2023, 1318°

Shipment Detail

Origin: - ' BUNNER Destination @ . PESHAWAR
Shipper: ) A ALIM ZAR Con;igneg : : THE. DiRECTOR OF ELEMINTARY
Reference No,: - . Booking Da-te : ) 27 March 2023 1401
Lo : -
-Pieces: - 1 Weight: o éso~Grarﬁ(s) ‘

‘ hilps:/iwww.lecpardscourier.comitracking -


http://www.leopardscourier.com/trBcking
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