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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR B2yber Payy, .
Cryiee unmm’”‘ a
APPEALNO._ /A9 2019 o mo./@_
. Datc;d o {
Mr. Nisar Muhammad, SPST (BPS-14), /{
GPS Karkan Shah, Tehsil Munda, District Dir LOWErvevereusasas APPELLANT
VERSUS
1- The Government of Khyber Pakhtunkhwa through Secretary

(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
The District Education. Officer (M), District p/» Loter.

..... e RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE
DATE WHEN THE PROMOTION QUOTA WAS FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT, 2009 NOTIFIED IN THE
OFFICIAL GAZETTE ON 24.10.2009 WITH ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS

PRAYERS:

R/SHEWETH: S

That on acceptance of this appeal the respondents may kindly be
directed to consider the appellant for promotion to the post of
Secondary school Teacher (BPS-16) from the date when the promotion
quota have been filled by the respondents through initial recruitment
or from the date of Commencement of the Act No.XVI of 2009
commonly known as Regularization of Services Act, 2009 Notified in
the official gazette on 24.10.2009 with all back benefits including
seniority. Any other remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant.

ON FACTS:

s trar

\\\tg

Bi-ief facts giving rise to the present appeal are as
under:-

That initially the appellant was appointed as PST (BPS-7 now BPS-
12) in the respondents Department vide order dated 23.04.1998
and later on was promoted to the post of SPST vide order dated
27.02.2013. Copy of the service book is attached as annexure

........................................................ R .




PESHAWAR
APPEALNO._ | 23S /2019

" Mr. Mizaj Ud Din, SCT (BPS-16), - paca 221272819
GHSS Madyan, District SWat vuuuseeeeeseeesnnessecnssssssssrseennssses APPELLANT
VERSUS

1-  The Government of Khyber Pakhtunkhwa through Secretary
- (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. |
2-  The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3-  The District Education Officer (M), District Swat. |

..... sessessestisssstnssnrannsansnnnneee s nsnaneessasanscs RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
N TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS
\ BY NOT GRANTING[ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE
DATE _WHEN THE PROMOTION QUOTA _WAS FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE I_)ATE '
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION - OF SERVICES ACT, 2009 NOTIFIED IN THE .
OFFICIAL GAZETTE ON 24.10.2009 W_l:I'H ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE

DEPARTMENTAL APPEAL OF T:HE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS :

PRAYERS: , . C
~~ __ That on acceptance of this appeal the respondents may kindly be
directed to consider the appellant' for promotion to the post of
. Secondary school Teacher (BPS-16) from the date when the promotion
* 7 quota have been filled by the respondents througkh initial recruitment
) \}L\, or from the date of Commencement of the Act No.XVI of 2009
Wcommonly known as Regularization of Services Act, 2009 Notified in
ol r(» the official gazette on 24.10.2009 with all back benefits including
seniority. Any other remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant,

- R/SHEWETH:
ON FACTS:

ESYE o

Brief facts giving rise to the present apggal are as
under:-- . . : - -

That initially the appellant was appointed as PET in the _
respondents Department vide order dated 6.11.1994 and later on
the appellant was appointed as C.T in the respondent Department

vide order dated 30.9.1995. Copy of the service book is attached
aS BNNEXUIE sussssrecssesrnnsnnsronsranenne '




Counse! for the appellant 'présent S

“C'onten‘ds ':that'eesehtlally the appellant was!':g
‘ Por it 2
o promotlon zone for SST (BPS- 16) at the time when Regu ari atx&f-

Act, 2663 was promulgated The Hon ‘able Pe;hawar ngh Court' -
ST 'Peshawar also observed, while disposing ' of C.0.C No. 105- P/2011 B
;f: I _ n ‘writ petltnon No. 355/2011, that any employee/teacher ,was,,not

o o promoted by the. tlme when Act 2009 was enforced while he was -

in the promotlon zone, Was a questlon of fact to be determmed in

mdmdua\ cases

| To resolve the controversy instant apoeal is admitted to -
| reguiar hearing. The appeliant is directed to deposit security and

| process fee within 10 days. Thereafter, notices be issued to‘,‘the

< 7 respondents for submnssnon of written reply/comments Lon . '

20.01.2020 before 58. o

-

o o | © Chairman. -

@0;01:'.2020 “ "  Junior. to counsei for the ‘,ap_pélla.nt and Addl. AG for
Lo B ._ . the respondents present L o o o
| | | Learned AAG . requests for time to tontact the o
respondents and “furnish reply/comrnents on the next: date’
“of hearing. Adjourned to 12,02.2020 of which date the-_

reqursate reply/comments shall posmvely be fumlshed

| Chairman
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Nember of Words —— g v
CopyingFe.e" — Jd = . " .
Urgent. , Y _ .' ' C
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Name of.(,ms izst : — ' % . - .
Date of Cerup! tection of Copv .7 o2 ,"2,0 2:_‘2 : -
Date ochh\ei., of Copy——m— Rl = WM. '
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That during service as Senior Primary School Head Teacher the
appellant was in the promotion zone to the post of SST (BPS-16)
but the respondents instead promoting the appellant advertised

the said posts of SST (BPS-16) on adhoc/contract basis. Copy of
the advertisement is attached AS ANNEXUIE veerrenererssnsrnssannanss B.

That under protest the appellant and his colleagues applied for the
said post through initial recruitment but the same was also
refused to the appellant and colleagues of the appellant on the
pretext that regular employees are not entitle to apply for the

~adhoc/contract posts of SST (BPS-16) thus appellant and his

colleagues were deprived from prospects of promotion. That it is
pertinent to mention that at the time of above mentioned
advertisement the post/cadre of PST (BPS-12) to which the
appellant belong have no prospects of promotion.

That in light of the said advertisement new appointments were
made by the respondents on adhoc basis and even the promotion
quota was also filled by the respondents though initial recruitment.

That in the meanwhile the Provincial Government Promulgated the
employees regularization Act, 2009 whereby all' the adhoc
employees who were appointed as SST on temporary basis were
regularized thus further affected the cadre to which the appellant
belongs. That the promotion quota for which the appellant and. his
colleagues have waited for decades has been washed by operation
of the said Act of 2009. Copy of the Act is attached as annexure

That feeling aggrieved the appellant and his colleagues knocked
the door of the Peshawar High Court through various writ petitions
including writ petition N0.2905/2009. That vide consolidated
judgments dated 26.1.2015 the said writ petitions were disposed
of with the directions that:

()- The act.XVI of 2009, commonly known as
(Reqularization of services) act, 2009 is held as beneficial

and remedial legislation, to which no interference is
advisable hence, upheld.

(ii)- Official respondents are directed to work out the
backlog of the promotion quota as per above mentioned
example, within thirty days and consider the in service
employees, till the backlog is washed out, till then there

would be complete ban on fresh recruit.
Copy of the Judgment is attached as annexure ............ D.

That the respondents assailed the said judgment of the august
Peshawar High Court Peshawar in CPLAS No.127-P to 129-P/2015
but the same were dismissed as withdrawn vide judgment dated
20.9.2017. That then after the appellant and his colleagues time
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and again visited the respondents for their promotion to the next
higher scale but the respondents instead of redressing the
grievance of the appellant and his colleagues advertised the posts
through initial recruitment through various advertisements. Copies
of the judgment and advertisements are attached as annexure
.............................................................................. E&F.

8-  That it is pertinent to mention that appellant is the senior most
SPST (BPS-14) of the respondent department and also eligible in
all respect for promotion to the post of SST (BPS-16) which was
awarded to the appellant vide Notification dated 02.08.2016 but
with immediate rather than retrospective effective. Copies of the
service rules and educational testimonials are attached as
ANNEXUIE 1ussaerasssresssarsrnnrsnscsnssrsnsssansassssnnsnsnssassnsssans G & H.

9-  That feeling aggrieved the appellant and his colleagues knocked
the door of august Peshawar high Court, Peshawar in various COC
Petitions numbers including COC Petition No.105-P/2018 and the
same has been disposed of vide judgment dated 8.11.2018 with
directions to approached the august Service Tribunal for claiming

of promotion and seniority. Copy of the judgment is attached as
ANNEXUIE usveenssnnrnnssessarsnsassassnssnsarssssasssssasussnnatsnrsssnsensnns I.

10- That feeling aggrieved the appellant preferred Departmental
appeal but no response has been received so far. Hence the
present appeal on the following grounds amongst the others. Copy
of the Departmental appeal is attached as annexure ....ccovrssva J.

GROUNDS:

A- That the inaction of the respondents by not allowing/granting ante
dated promotion to the appellant to the post of SST (BPS-16) is

against the law, facts, norms of natural justice and materials on the
record.

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973.

C- That the inaction of the respondents by not allowing/granting ante
dated promotion to the appellant to the post of SST (BPS-16) is
based on mala fide and arbitrary intentions and as such the same is
violative of the principle of natural justice.

D- That, the respondents acted in a malafide manner by not promoting

the appellant to the post of SST (BPS-16) inspite of eligibility,
seniority and fitness. |



*

¥ N
&

Y-

E- That the respondents acted in arbitrary and malafide manner by not

ante dated promotion to appellant to the post of SST (BPS-16)
despite the fact that the appellant was not allowed in the initial
recruitment process because of the fact that he is in regular
promotion zone and will soon be promoted to the post of SST (BPS-
16).

F- That the inaction of the respondents by not allowing/granting

promotion to the appellant to the post of SST (BPS-16) is violative of
section-9 of the Civil Servant Act 1973 read with Rule-7 of the
(Appointment, Promotion & Transfer) Rules 1989.

G-That as per Rules and regulation the appellant is entitle for

promotion to the post of SST (BPS-16) with all consequential benefits
including seniority.

H- That according to Article 38(e) of the Constitution of Pakistan, 1973

the state is bound to reduce disparity in the income and earnings of
individual including persons in the services of Federation.

I- That appellant seeks permission to advance other grounds and proofs

at the time of hearing.

It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

§ AR OHAMMAD

THROUGH: |
NOOR MOHA A KHATTAK'

A

MIR ZAMAN AFI
ADVOCATES
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[KHYBER PAKHTUNKHWA]
EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009

( [KHYBLR PAKHTU\IKHWA] ACT NO. XVI OF 2009)

o

[F irst publzshed after havmg recelved the assent of the Governor of the [Khyber
Pakhzunkhwa] in the Gazette of [Khyber Pakhtunkhwa] (Extraordinary), dated the

24" October, 2009]

AN
ACT

to provzde for the regularization of the services of certain cmployees

1

appointed on adhoc or contract basis.

WHEREAS it is expedient to provide for the regularization of the services of

purposes hereinafter appearing; -

It is hereby enacted as follov'\/s:-

* certain employees appointed on adhoc or contract basis, in the public interest, for the

1 d

1. Short title and commencement, --—(1) This Act may be cal]ed the [Khyber

(2) It shall come into force at once. -

- Pakhtunkhwa] Employees (Regularization of Serv1ces) Act, 2009.

- 2. - Definitions.---(1) In this Act, unless the context otherwise requires,- ‘

(a) “Commission” means the [Khyber PakhtuHKhWa] Public

Service Commlssmn

(aa) - “contract apbointment means appointment of a duly qualified

\

o . person made otherwise than in accordance with the prescribed

method of recruitment;

(b). - “employee” means an adhoc or a contract employee appointed
by. Government on adhoc or contract basis or second
shift/night shift but does not include the employees for project
post or appomted on work charge basis or who are paid out of

contingencies;

*Substitlited vide Khyber Pakhtunkhwa Act No. IV of 2011

éSubstituted vide Khyber Pakhtunkhwa Act No. TV of 2011
"Substituted vidé Khyber Pakhlunkhwa Act No. TV of 2011

“Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011 '
*Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011 - . 4

*Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011
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(c) “GOvemment’ means the . Government of the [Khyber
Pakhtunkhwal; : - -

(d) “Government Department meéans any department constituted
- under rule 3 of the ' [Khyber Pakhtunkhwa] Government
" Rules of Business, 1985|, and does not include any section of a
Department or an organ%zation which is federally funded;
N
()  “law or rule” means the law or rule for the time being in force
governing the selection and appointment of civil servants; and

®H “ppst” means a post under Government or in connection with
the  affairs of Government to be filled in on the
"recommendation of the Commission.

(2 The expressmns “adhoc or contract appomtment and “civil servant”
~shall have the same meanings as respectively assigned to them in the ''[Khyber

Pakhtunkhwa] Civil Servants Act, 1973 ("’[Khyber Pakhtunkhwa] Act No. XVIII
of 1973). '

3. Regularization of services of certain emplovees.---All employees including

- recommendees of the High Court appointed on contract or adhoc basis and holding

that post on 31% December, 2008 or till the commencement of this Act shall be

- deemed to have been validly appointed on regular basis having the - same
' ,quah‘r’ cation and expenence for a regular post: -

Provided that the service promotion quota of all service cadres shall not be
affected.

4.  Determination of seniority. ~-~(1) The employees whose services are.
regularized under thig Act or in the process of attaining service at the commencement
of this Act shall rank junior to all civil servants belonging to the same service or
cadre, as the case may be, who are in service on regular basis on the commencement
of this Act, and shall also rank junior to such other persons, if any, who, in pursuance
of the recommendation of the Commission made before the commencement of this
Act, are to be dppointed to the respective service or cadre, irrespective of their actual

~ date of appointment. -

(2)  The seniority interse of the employees, whose services are regularized
under this' Act within the same service or cadre, shall be determmed on. the basis of
their contlnuou% officiation in such service or cadre ,

*Substituted vide Khyber Pakhtunkhwa Act \10 IV of 2011
"Substituted vide Khyber Pakhmunkhwa Act No. TV of 2011
"'Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 ot
"?Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011




B ? Provided that if the date of continuous officiation in the case of two or more

employees is the same, the employee older in age shall rank senior to the younger
one.

- T 4A. Overriding effect. —Notwithstanding any thing to the contrary contalned in
' : any other law or rule for the time being in force, the provisions of this Act shall have
an overriding effect and the provisions of any such law or rule to the extent of
inconsistency to this Act shall cease to have effect

s, | » Regeal ---The North- West Frontier Pr0v1nce Employees (Regularization of

Services) Ordinance, 2009 (N -W.F.P. Ordmance No. VII of 2009) is hereby
repealed.

. . ' v
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JUDGMENT SHEET

Writ Petmon No.2905 of 2009.

ATTA ULLAH AND OTHERS..

THE CHiEE SECRETARY KPK ETC....RESPONDENTS

.o .
I l\
1
i

JUDGMENT.

'Eg 2601 015

Date of heal

Appellant/Pg

Re$poniden M&gwm

i
:

A , 1] o
% WAQAR; AHMAD SETH,J.‘- Through this single

' |
| _ judgment we propose to dispose. of the instant Writ Petition

| N0.2905 OF 2009 as well as the connected Wrii Petition
i
| Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292 of‘
1

2009,496,556,664,1256,1662,1685,1696,2176,2230, 250f, 2696,

2728 of 2010 & 206, 355435 & 877 of 2011 as common

/,( questio;n of law and fact is involved in all these petitions. N

AN 2018

P

tionerbja_%uﬂm_ﬂ&ﬂkéam/ﬂdvaﬁﬂﬁ’ | )
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2 The petitioners in ail the wnt petitions have || Zg‘f SRS

approached this Court under Articlé.199 of the Constitution of

¢ N T ket

Islamic Republic of Pakistan, 1973 with the following refief--

“It is, therefore, prayed that on acceptance

of the Amended Writ Petmon the above

noted Act No.XVI 2009 namely ‘The North '

- West Province Employees (Regularization

of Seyyices) Act, 2009 dated 24" October,

Ny . 2009'| being illegal unlawful, without
! 4 ' ‘ ajuthﬂqty and jurisdiction, based on
' o nifraiaf ide mtent:ons -and being '

uincom,‘s;ltutlona! as well as ultra vires to

the rjvasic rights as mentioned in the

cons jtution  be set-aside and the

réspo!,ndents be directed to fill up the above

noted posts after going th.rou'gh the legal
and lawful and the normal procedure as

prescribed under the prevailing laws.

instead of using the short cuts for obliging

their own person.

It is further pfayed that the !

notififation No.A-14/SET(M)  dated
11.12,2009 and Notification No.A-17/SET(5) A\ﬂ. \ |
'Contracr-Apptt 2009 dated 11.12. 2009, as

/
: well as '- Notification

/"( No.SO(G)ES/1/85/2009/SS(Contract) dated

| ' mntz:r:r- PSP T, ST ,'rra i,
: § ‘j M= i
: Aa u el b e

sxy G,
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: 31 05.2016 issued as a result of above - Z.é -

noted impugned Act whereby all the private
respondents have been regularized may
also be set-aside in the light of the above
submlss:ons being illegal, - unlawful in-
constitutlonal and against the fundamental
r:ghts of the petitioners,

: Any other relief deemed fit and
pj'opdllr in the circumstances and has not
P bieen particular asked for in the noted Writ
Pet:tm’n may also be vely grac:ously

granta.d to the petmoners" -

|
1
i

3- /t;ll'is averred in the petition that the petitioners are

serving i in the Education Depénmgnt of KPK working posted
as PS?T,CT,DM,PET,AT, TT, Qari .and SET in different
Schools; that Vrespondents. No.9 to 1359 wer-e appointed on
adhoc/ci‘ontract basis on different ,tinies and lateron thgfir
servicez were reg&lariséd through:tlhe North West Front:éri

Provinc;e Employess (Regularization of Services) Act, 2009;

that almost all the petitioners have got the required .

Quaﬁﬁcéatior}s and also got at their c_rédit the length of service; .

that asf per notification No.SO(S)6-2/97 dated 03/06/199

[ e
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the quahﬁcat/on for appomtment/promot/on of the SET
Teachers BPS—16 was prescnbed that 75% SETs shall be

selected through Departmental Select/on Committee on the

basis of bafchw:se/yearw:se open ment from amongsf the

~ cand/dates havmg the prescribed quahffcat/on and remammg

25% by wn/tlal
Cohwmi\s;sior
qualification| for the appointment/promotion of the Subject

Spécialist Teachers BPS-17 was prescribed that 50% shall

be selejcteq'I by promotion on the - basis of seniority cum

, fifness 'amongst the SETs poss‘éssing the qualification
Apres‘cn'bed for l;nitial recruitment having five years service and
| remaining 50 by initial recruitment th‘rough' the Public Servici:e
Commiésion and the abo.ve procedure was adopted by tﬁe '
Educati;on Deparfment tift 22/09/20(:72 and the appointments ‘
on the eé%bov:e noted posts were made in the light of the above |

notification. It was further averred that the Ordinance |

No.XX\i/H of 2002 notified on 09/08/2002 was promulgated’

-under qéhe shadow of which some 1681 posts of different

‘cadres | were advertised by the Public Service Commission.

5 : FAMINER
- o Basia gh Court
| o Aanots

y
I
H

recruitment fhrough Public ~ Service -

whereas through, :the same notification the .

e o st

PP PR
[EPRSRSRPNY
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That before the promulgation of Act No.XVI of 2009, it was
or i

practice of the Education Depanfment that instead of
pré'moting tige eligible and competent persons amongst the‘
téachers community, they have been advertising the above
noted posts|pf SET (BPS-16) and; Subject Specialist (BPS-
17)2 on z%he ¢ ?sis of open merit/adhoc/contréct wherein it wa’lfe
-éle%ady rénen *rjoned that the said posts‘will be temporary ami*j

|

- will coﬁtinu, only for a tenure of six months or till the

=

appointment by the Public ,S‘efw'ced Commission or

i Departmental Selection Committee That after passing the

KPK' Act No.XVI of 2009 by the Provincial Assembly the

fresh appointees of six months and one year on the adhoc
i and contract-basis including respondents no.9 to 1351 with a
. clear affidavit for not adOptihg any legal course to make their

services regularizéd, have been made permanent and
o | I
! ' {
‘ |

fegularilemployees whereas the. employees and teachljng'

staff ofE the Education Department having at their credit a

service of minimum 15 to maximum 30 years have been

. |
‘ ign_ore’d. That as per contract Policy issued on 26/10/2002

the Education Department was not authorised/entitied to

e e

e~

e . T R T e LT

— e

v i e
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make . appointments in BPS-16 ahd above on the contract ,{ ‘ |

[ R

basis as the only appointing authority under the rulés was

yom et b T e

Public Serw‘ti:e Commission. That after the publication made

by the Pub'ic Service Commission thousands of teachers

eligible for -f}e above said posts have already applied but

the%/ are sti{l \rvaiting for their calls and that through the above i1

Act thof{san s of the adhoc teachers have been regularizeq !

n }
i

.! | which has | been adversely effected the rights of the

i ' i petfi'tioners, thus having no efficacious and adequate remedy

f
available to the petitioners, the have knocked the door of this )
o !\

; -1 Court through the aforesaid constitutional petitions. ' , - Ml

’ 4- The concerned -official respondents have furnished |<

j o . g

! parawise comments wherein they raised certain legal and ' Fj -

% : |

|

. . . - . E ‘
factual objections -including the question of maintainability of 1

the writ: petitions. It was further stated that Rule 3(2) of the

N.W.F.P. Civii Servants (Appointment, Promotion’ ;&

Transfel‘r)Ruleé 1989, authon'sed.‘a department to lay down .

"
2
9
g
1
;
4
:
i
e
A
-5
g

method"; of appointment, qualification and other conditions

4

applicable to post in consultation with Establishment & x A‘MF "E’EE
/

Adminiétration Department and the Finance De

{
|
]
|
i
H
i
i
i
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That to ir

hprove/uplist the standard of education, the

B

', Government replaced/amended the old procedure i.e. 100%
! ' '

| including . SETs through Public Service Commission KPK for |

¢ recruitm

1
-

ent of SETs B-16 vide Notification No.SO(PE)4-

| 5/SS-RC/Vol-lli dated 18/01/2011 wherein 50% SSTs (SET)

i
)

shall be selected by promotion on the basis of seniority cum

fitness in the following manner:-
(1) Forty percent from. CT (Gen),
CT(Agr), CT(indust: Ar) with at least 5

_ i s years service as such and having the
1 T - . ' .
]

Ty . . :
qualification mentioned in column 3.

(i)  Four percent from amongst the DM

with at least 5 years service as such and

having qualification in column 3.

1
i 1 (i)  Four percent from amongst the PET

L Rt 4 vl

vﬁ/ith .:-%t least 5 years service as such and

: h:javinl'f qualification mentioned in column 3.
1 . (i) One percent amongst Instructional
4/' . - “Matefial Specialists with at least 5 years

|

-

|




e m e v A T ol b & N —— 4

8*3,1

'sérvid,e and having qualification mentioned

in column 3.”

It is further stated in the comments that due to the

 therefore, all the writ petitions are liable to be dismissed.

degradation/fall of quality education the Govemmerﬁt

abandoned  the  previous récruitment policy  of

1

SR .
promotlpn/appomtmenUrecruttment'and in order to improve

the staﬁdard;i of teaching cadre in Elementary & Secondary

Educati!'gn Department of KPK, vide Notification dateci:‘

' | , : :
09/04/2904 wherein at serial No. 1.5 in column 5 the

appointénent of SS prescribed as by the initial recruitment

‘and that the (North West Frontier Provincial) Khyber

" Pakhtunkhwa Employees(Regularization of Services)Act,

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,

) g
lawful and {n accordance with the Constitution of Pakistan

which v‘i/as‘i ssued by the competent authority and jurisdiction,

i

5 We have heard the learned counsel for the parties ar‘;id

H
) ! '
I

ha*«a bpne through the record as well as the law on the

‘su}?fect&
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6-. T&e grievance of the petitioners is two fold in respect'-

of Khyber Pakhtunkhwa, Emﬁfé:yées (Regularizatioh of

i

Services’,_) Act, 2009 firstly, they are alleging that regular post
: 1

in differént cadres were advertised through Public Service

Commission in which petitioners were competing with high
profile carrier but due to promuléétion of Act ibid, they could

not maide through it as no further proceedings were

' conducted against the advertised post and secondly, they
‘ are agitating the -legitimate expectancy regarding their
promotion,

which has been blocked due to the in block

(nd:}r'zctiob / rg;é';;ulaﬁzation ina vhuge\ number, courtesy Act, No.

XV} of 2008,
C

7- A‘s for as, the first contention of advertisement and ‘in

| block régulgrization of employees is concerned in this
. respect it is an admitted fact that the Government has the

" right and prerogative to withdraw some posts,” alrea_dy

advertised, at any stage from Public Service Commission
and secondly no one knows that who could be selected in
opén merit case, however,' the right of competition s

reserveid. in the instant case KPK, employees

oA TR T ey e e e,
4?&5};1 T W

U fes Yol

. an e
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chal/enged |
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(Regu/anzatlon of Serwces) Act 2009,

Khyber.

was promulgatec},
—facr Was not the first in the line rather N.W F p (now

Pakhtunkhwa) Civil - Servants (Regulanzatron of :

Serwces) Act, 1988, NWFP (now Khyber Pakhtunkhwa)

(Regu/anon of Services) Act, 1989 & NWFP (now Khyber

Serwces) Act 1987 were a/so promulgated and were ne

Dy anyone.

i r—— W,

‘aa)  ‘“contract

appointment”
means appointment of a duly

qualified person ‘made otherwise

than in accordance with the

prescribed method of recruitment,
b)  "employee”  means an
adhoc or a contract employee
appointed by Government on

adhoc or contract basis or second

. shirtnight shift but does not

- include the employees for project

post or appointed on work charge

'Pakhtunkhwa) Adhoc CIVII Servants (Regu/anzatlon of

!

ver

er to comment upon the Act, ibid, it is important

‘7 the relevant provision which reads as under--

'

el R L)
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basis or who are paid out of
contingencies;

Qéyh

bl ts T Whefeas,

Regularization of services of

. certain emgldzees.---- All
employees ' including

recommendee of the High Court
ppointed on contract or adhoc
. basis and holding that post on 31 ’
2008 till  the
commencement of this Act shall

e deeme‘d to have been validly
| jppolnted on regular basis having
’the qualification
éxbérienc’e for a regular post;

3 l?ecgmber, or

same and '

'r

9-  The glain reading of above sections of the Act, ibid,

would show that the Provinc_ial Government, has regularized

1 under t;hefsaid Act, were not qualified for the post agairfsr :

the “duly qualified persons”, who were éppointed 'on’contract
basis under the Contract Policy, and the said Contract Policy
was never ever challenged by any one and the same 1

remained in

practice till the commencement of the said Act.

* |

'Petition}ers #n their writ petitions have not quoted any single

, 1 : : '
“incident / precedent showing that the regularized employesgs
| g

N 20 — ) . .
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|

which thiey are. regularized, nor had placed on record any
, :

| . :
documel;Lats showing that at the time of their appointment on
. ' 1
contract@they had made any objection. Even otherwise, thie
| _ A

.\ superior: courts: have time and again reinstated employees

]

- whose :appointments were declared  irregular by the

Government  Authorites, because  authorities  being

S , . L
respons{ble {or makin_g irregular appointments on purely

témfaora?ry ahd contract basis, could not subsequently turneoi‘
. |’ ; . o "

roubd :%md terminate services because of no' lack - of
;| quq'{liﬁcdtioh ‘l:‘zut on' manner of selection and the benefit of th'é

lapses cfjomfnitted on part of authorities could not be given to

lfthei -’emf?loye es. In the instant case, as well, at the time of

committed lapses, while appointing the private respondent’s

S
)
:

" and others, hence at this belated stage in view of number of

judgh?ehts, Act, No. XVI .of 2009 was promulgated.

lntérest%ingly this Act, is not applicable to the education

! dépémi?ent only, rather all the employees of the Provincial

!

2008 or till the commencement of this Act have bee

' ST s I ,»1,':.\ T ‘1?:0: ;_-—»?
C ATTEsicu

-

fiav

appointinent no one objected fq, rather the authoritieis‘ o

‘Governmenlt, recruited on contract basis till 31 December

E ¢ Wi S T2
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kegulan‘%zed and those e

- 10- A?l the employees have been regularized under the

‘contracts. A law enacted for the purpose of correcting'a

: .t - *

mployees -of to other departmént$

i

who ha\i/e been regularized are not party to this writ petition.

|

Act, ibid-are duly qualified, eligible and competent for the
post agiainsft which they were appointed on contract basj's
and th_isi practice remained in operation for years. Majority of

those eEmpl{oyees getting the benefit of Act, ibid may haf{e

‘bec%ome oi/'arage, by now for the purpose of recruitment

| ég%lnst the fresh post.

114 The Léiw has defined such type of legislation as

! S .
“beneficial and remedial”.. A beneficial legislation is 'a

statue which purports to confer a benefit on individuals or|a
] K

[
{

class 5f persons. The nature of such benefit is to 156

| extended relief to said persons of onerous obligations undler

defect in a prior law, or in order to provide a remedy where

..non. préviously existed. According to the definition of Corpus

Juris Sécun,dum, a remedial statu'te; is designed to correct ah

I
[

existence law, redress an existence grievance, or introduced
-7 |
'.

.fegulaﬁiatfon conductive to the public goods. The challenged

i
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2 contract. basis but admittedly all those contract appomtmen'

12-

S o
. ¢

o ,37/@

Act 2009 seems to be a curarlve statue as for years the

then Prownc;al Govemments appomted employees dn.

|
fs
|

were made after proper advertisement and on the

rgcomrqenq Etions of Departmental Selection Comrhittees.

/n order to appreciate the arguments regarding

: P - ’
be ef/c_:/al /eg’/slgtton it is important to understand the scope

and me aning of beneficial, remedial and curative legislation.

Pra’yiougly these words have been explained by N.S Bindra

in intergret‘ation of statute, tenth edition in the following

manners:-

“A statue which purports to confer a

benéﬁt on individuals or a class of

perSOn;s, by reliving them of = |
onerous obligations under contracts
entered into by them or which tend

- to protect persons against

: .oppressiv.e act from individuals with g
whom they stand in certain s

relations, is called a beneficial

legisiations....In interpreting such a

statue, the principle established is
. that thére is no room for taking a
narrow view but that the court is
entitled to be ge'ne;ous towards the | ?
persons on whom the benefit has ‘

- ATTESTED A

N 7
. | : » Padbhayi .
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been conferred. It is the duty of the
court to interpret  a provision,
.especially a beneficial provision, ]
L:berally SO as to give it a wider
meaning rather than. a restrictive
meaning which would negate the
 very object of the rule. it is a well
settled canon of construction that in
constructing the ' provision of
. l}eneficent enactments, the court
- o should adopt that construction
| : which advances, fulfils, and furthers
o ?the object of the Act, rather than the X
:one which would defeat th'e same

and  render the proiection

lllusory..... Beneficial provisions call !
for liberal and broad interpretation
so that the real purpose, underlying
such enactments, is achieved and . ]
full effect is given to the principles

underlying such Iégis'lation. o

Remed}'al or curative statuesi on the other hand hake

i | '
_been egf(plai(ned as:-

”A femedial statute is one wh:ch
rpmedres defect in the pre ex:stmg Iaw,.
statutory or otherwise. Their purpose Is
tp keep pace with the views of society.
'Ii'hey serve to keep our system of

jt::risprudenée up to date and in

A"“""’“’F_"‘T"’“ =D

N,
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' ' harmony with new ideas or conceptions '.

of what constitute just and proper

human  conduct, Their . legitimate

pbrpc{)%se is to advance human rights and

et =T e e 0t

reilati nships. Unless they do_ this, they

at:’e n lfentitled to be known as remedial

l
Ieg:sl tion nor to be liberally construed.

- Mlam stlya construction that promotes
lmpr' vements in the administration of

jUSth and the eradication of defect in
the s

B favoul

stem of jurlsprudence should be .

ed .over one that perpetuates a
- wrong '

Justicel Antomn Scalia of the U.S. S. Supreme

Court m h:s book on Intergretatron of Statute '
states that:

“Remedial  statutes  are '

those whiéh are made to supply

¢ o AT A 8 e amamtes

such defects, and abridge such

- supetfluities, in the common law,
as arise from either the general

irﬁperfectiori of all _human' law,

o | from change of time and

| e : circumstances, from the mistakes
and unadvised determinations of

_unlearned (or even learned)

Judges, or from any other cause

|
I
|
't
|  whatsoever.”

‘ |
i i

.j3-~ 'T:;ne,-'!égal'proposition that emerges is that generail!y. |

PERPEL DRSS ¥, S AT e

berieﬁc}jal Ieg'islation is to be given liberal interpretation, thp R

beneﬂc;al Iegislat/on must carry curat:ve or remedial content
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-1 Such legisfation must therefore, either clarify an ambiguity 6r

an omi§sion in the existence and must therefore, the
Cd . o }
Co : '

.explana’itory' ?r clarificatory in nature.. Since the petitioners

doﬁs nc";l)t have the vested rights to be appointéd to an}l/

N ' ' .
. : ; .
pvaﬁpcular pgst, even advertised one and private respondents
o 5 '

1

: wh% .hé!éve being regularized are having the requisite
qqq‘ﬁﬁc;aition%for the post against which the were appointed,
vide challen!ged Act, 2009, which is not effecting the vested

right of anyone, hence, the same is deerhed to be a

_beneficial, remedial and curative legislation of thé

Parliament.

~14- This court in its earlier judgment dated 26" November

2009 in WP No: 2905 of 2009, wherein the same Khyber

'Parkhtur%kh‘vﬁﬁa (Regularization of Servers ) Act,; 2009, virés

'v:vere c%alltainged has held that this court has got no
jurisdicté’on to entertain the writ petition in view of Article 21 %
S '

I of the éonstitut)’on of Islamic Republic of Pakistan, 1973, as

| | o ;
| an Act, Rule or Notification effecting the terms and conditions

of serw‘%:e, _would not be an exception to that, if seen in the
I s .

light ofé the spirit of the ratio rendered in the case of




1
T

| Leported In'1991 SCMR 1041. Eveh otherwise, under Fx’uleié
i

| I.A.’Sherf'watfal & others Ve

(2) ofi th

ST @ .
_ (,// < ;

rsus_Government of Pakistan,

Il

e Khyber PakhtunkhwaA (Civil Servant;s)

.i |
(ap#:ojnﬁme‘f t[} promotion and transfér) Rules 1989, authorize

a pe'pertmﬁent to -lay down method of appointmer’rt-,'

cjru'dliﬁcqtion and other conditions applicable to the post in

consultation with Establishment & Administrative Department

and the. Finance Department. In the instant case the ddly'
., elected Provingial Assemb/y has passed the Bill/Act, which

, . O
i was presented through proper channel ie Law and

Establishment Department, which cannot be quashed or

’ ,15'. -pr jcoming to the secbnd.a:spect of the case, tHat

declared illegal at this stage.
: e ‘ |

| peﬁtionc;ers legitimafe expectancy in.the shape of, promqtibp '

Hés suffered due to the promulgaq'on of Act, ibid, in tl;n's

respect] it is a long .standing principle that promotion is not ;a

| vested right but it is also an established principle that when

| ever any law, rules or instructions-regarding promotion are

W‘olateai' then it become vested right: No doubt petitioners.in

.th‘é ﬁrsjt instance cannot claim promotion as a vested right

.....
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fhigher posmon as a matter of Iega! right, at the same time, it

3 ] %/@

but those Who fall within the ,oromotton zone do have th?

n’ght to be considered for promotién. |
. 1
|

_.16- »S‘ince the Act XV of 2009 has been declared a -
beﬂiﬁeﬁci;al and remedial Act, for the purpose of all thos?

emb/oyées »vho were appomted on contract and may have

becomei 0\/?rage and the promulgation of the Act, wa's

necessary to given'them the protection therefore, the other

side of ;the picture ‘could not be b{"ushéd a side simply. tis'
the veséea right of in service employeés to be considered for
pfo'motibh at the)'r-ovx;n turn. Where a valiq and proper ru!e},"s
fo%‘ pro%wotion have been -frame_d which are not given effeé;*t,

such omission on the:part of Government agency amounts

:-to_faililr’;e to perform a duty by law and in such cases, High

Court élways_ has the jurisdiction to interfere. In service

, 'e'mploy'ées / civil servants could not claim promotion to &

|

had to be kept in mind that all public powers were in tghgai

nature 'pf a sacred trust and its'functionary are required'to

i
1

exercisé same in a fair, reasonable and transparent manner

strictly m accordance with law. Any transgression from s_u_qh’

/&:ﬁ“"!”“ f"-“‘ 20 ez cac Em)

N s b
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'pnnc:ples ink liable to be restramed by the superior courts in

the)_f jUdsdictlon under Article 199 of the Constitution. anl

co:.'{(d népt'o /er!ook that even in the absence of strict Iega(
I

right there was always legitimate expectancy on the part of a

senior, :comlpetent and honest carrier civil servant to b?

promoted to a higher position - or to be considered for

! promotion and which could only be denied for good, prober :

'+ and valid reasons.

';;17' In;deed the petitioners can not claim their initiél

appointfjnents on a higher post but they have every right to
be - cor}side;red for promotion- in -accordance with thé
. i i .

promotion rules, in field. It is the object of the establishment

of the cburts: and the cbntinuq existence of courts of law is to

1
|

Ndi'splensie and foster justice and to right the wrong ones.

' -";Plurposélz can never be completely achieved unless the'in

- justice "!done was undone and unless the courts stepped in

~and rer%used--to perpetuate what was patently unjust, unfair

. and Aunl:,awful. Moreover, it is the duly of public authorities. as

‘appointment is a trust in the hands of public authorities and it

s their: legal and moral duty to discharge their function ,l"as




'de;?ﬁv'eéj of

21

=

t(u.?tee iwitﬁ complete t(ansparQnCy as per requirement ﬁlf

Iavg, so thatino person who js eligible and entitle to hold suéh

po%t is éechqded from the. purpose of selection and is not
| _ , ,

his any right.

18- Cons dering the above settled principles we are of the

 firm opinion that Act, XVI of 2009 is although beneficial and

rem‘ediajl legislation but its e‘n'actm'enr has effected the in
service " employeeks wh_o were in the promotion zons,

therefore, we are convinced that to the extent of in service

employées / petitioners, who fall within the promotion zone

have sci{ffered, and in order to rectify the inadvertent mistake

of the respondents/Department, it is recommended that the

promotion rules

in field be
| n

-,',emp!oy:ees in a parﬁcular cadre to which certain’ quota far

i

-promotion is reserved for in service employees, the same be .

i . . - i
H 1
I .

filled in'on promotion basis. In order to remove the ambiguity

and confusion in this respect an example is quoted, " If in any

cadre as per existence rules, appo‘intment is to be made on
| ‘50/‘50 % basis ie 50 % initial recruitment and 50 %

promoti'on quota then all the employees have been

N .

!
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a recognized

university.

“Economics) with

‘qualification

at least: five
years service as
such and having

mentioned

column No. 3.
(if) four percent
from
the Drawmg
Masters with at

in

service as such

| column No. 3.

and - having
qualification :
mentioned  in’

(iii) four percent
from  amongst
the Physical !
Education

least five years |

-

the |

APPENDIX @ ,
ature | Minimum - |Age Method of
pos: 1 qualification » and | limit recruitment. ~
Xperience for S
+initial appointment
or by transfer o -
: 3. . 4. SN
() Second ‘class|18 to (3) Fifty percent
Bechelor’s Degree | 35 by  promotion |
j | with .two  subjects | Years. on the basjs of |
"l as - Chenistry, ‘seniority-cum- |
‘Botany, Zoology, fitness - in
-Physics, - | following
| Mathematics, manners.
Statistics (i) forty percent
Humanities . and from  amongst
other  equivalent the certified
groups  from 3 Teachers
recognized (General).
University: or Certified
‘ Teachers
(i) M.A in {Industrial Arts)
Education or and  Certified
Bachelor's Degree Teachers '
in Education from (Home

amongst

Teachers
at  least.

V‘J'th ;

VYOAre eprvira

fivel



(iv) one percent from amongst the
[nstructional Material Specialists, with
at lea ct five years service as such and|
having . qualification mentioned in |
column No. 3, and

(v) one percent from amongst the
Arabic Teachers with at .least : five
years service as such and having
quelification mentioned  in Column
No. 3, and - ‘ |
4. | (b) fifty. percent by initjal recruntment
Seniority | By promotlon on the basis of
Arabic - seniority-cum-fitness from amongst
Teacher - | Aramc Teachers with at [east five
(SAT) | years' service as such and having
(BPS-16) gualification as prescribed for initial
= | recruitment of Arabic Teacher.

Semor I ’By promotion on the basis of
Theology - , | seniority-cum-fitness  from amongst
Teacher - [ Theology . Teachers with at least five
(STT) -  |years service as such and having
(BPS-16) . | qualification as prescribed: for 1mtlal

‘ B recruitment of Theology Teacher.
Senior .+ . !By promotion on the basis of

seniority-cqm-ﬁthess, from amongst

| Oy B
o
r_—:t‘
—n
)

Q.

feacher Certified Teachers with at least five
1 (SCT) yﬂars service as such and having
| (General) qualification as prescribed for initial.
1 (BPS-16) | recruitment,  of . Certified Teac}her

| (General).

~ é\s
—




F PAGE- L (@/@
() . Second : Class|By initial recruntment\“,
Secondary -School
Certificate.  from  a
acognized Board with
nahdaLuI ‘Alamia  Fil | T
Uloomul . Arabia “wal R
“I'islamia from or Darul | | R
Uloom  Saidu - Sharif
Swat, Darul  Uloom
Darosh ~ Chitral,
Government run Darul
Uloom, as notified by ‘
the  Government fromy .~~~ = - . . b
time to time; or ‘ I
(i) Second : Cless B
Master’s  Degree  in| o
Arabia . - from 3
recognized University. .
(1) Second . Class|(a) - Seventy five|
Secondary ‘School | percent by initial |
Certificate  from @ | recruitment; and e
recognized Board with | (b) twenty five percent
Shahdatul.  Alamia  Fil| by promotion on thel. = =
Uloomu! Arabia  wal | basis of seniority-cum- | o
Tciamiz from or Darul | fitness from -amongst
Uloom  Saidu  Sharif ['the senior Qaris with{ ..
Swat,  Darul  Uloom|at least five vyears|
Darosh Chitral, | service and  having
Government run Darul qualiﬁcation L
| Uloom, as notified by | prescribed for initial|
{the Government from | recruitment - of
time to time; or . Theology Teacher;
(i)  Second  Class|Note: In case of non
Master's Degree  in | availability of suitable
Arabia from a | person for promotion
recognized University.. | then by initial
| | recruitment. ‘
Senior Qari : By promotion on the’
(BPS-15)- | . |l basis  of seniority-
‘ " || cum-fitness ~from
_ amongst Qaris  with
at least five years |
\J 2/ service as such and
M having qualification
- as prescribed = for
. , |} initial recruitment. -
Bechior's Degree  or (a) Forty. percent by
r equivalent qualification initial recru:tment and
(General) |from & _recognized|

~

Py

e i R T T




ertified or two years
ssociate Degree in
-Education from a |
recognized University

| or eighteen months

Diploma in Education.

’(b) sixty  percent by
| promotion on the basis of |

seniority-cum-fitness _ = |
from. amongst = the!
Primary . School . Head |-

Teachers with at least "
five years service and| %

having - qualification

prescribed  for  initial | |
recruitment of Certified | %

Teacher (General). |
that ~if no

Provide A T
suitable candidate . is |, -
available amongst the

Primary School Head
Teachers * for transfer,

|then the posts will be| =
filed by promotion on the |~ :

basis of seniority-cum-
fitness from amongst
senior -primary: - school
teachers with at least five
years service and having
qualification - prescribed
for initial. recruitment of ;-

certified

(General). o
Note: In .case of non
availability of suitable
person  for  promotion
then by initial

recruitment.

(1) Bachelor’s Degree
from a.recognized
University with two
years training in the
relevant technical
subjects from any

Government industrial .
“or Govt: Technical -
vocational Institute or-

Centre; or S
(b) Bechlor's Degree

(a) Forty percent by
initial recruitment; and

. | (b) sixty percent by

promotion on the basis\of '
seniority-cum-fitness
from amongst the -
primary school head
teachers with at least five
years service and having
qualification prescribed
for initial recruitment of

g

from a recognized

certified teacher -

teacher | . -
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(i) Sccond Class Sccondary School Centificate, | 20 to33. | By initial rccruiln}eﬁ(
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| Saidu Sharif, Swat N.W.EP. Pakistan
. S Secondary School Certificate Examination

X3 SESSION 2605 2(ANNUAL/SUPBLEAKRKFIRY)
; THIS IS TO CERTIFY THAT _ H1SAR MOMAMMAD
R i BULLAH HHAN
: Son/Daughter of i TABIBULLAH KHAN
} has passed the Secondary School Certificate Examination
) of the Board of Intermediate and Secondary Education, Saidu Sharif, Swat held in
; ry
i ) Bin
———200 as a Regular/Private candidate. He/She obtained— == Marks out
v . : VERY 6
o of 850 and has been placed in Grade = Representing yERY ~00D
,;, The candidate passed in the following subjects:
it 1. English 3. Islamiyat - EATHE 7. FHYEICE
e N
- . . PUEMT ST e oG
2. Urdu 4. Pakistan Studies 6. “HEMISTRY 8. Z1oLumY
) , 4 o . ELEVENTH SEPTEMBER
Date of birth according to ad nssmn‘\fosm is - T3 o anT
one thousand nine hund@/gnd ZEVENTY Foup (- 11=U3-1574,
S\t —
\/.\ Secretary
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Saldu Sharif Swat N.W.F.P, Pakistan

Intermediate Examination
HUMANITIES Group

SESSION ANNUAL 1995

.. THIS IS TO CERTIFY THAT ___Hi5AR MusaMAD kiiaN
- Son/Daughter of ___ ; TABIBULLAR EHAN.

* . and a Student of s1Ts pim

i in Grade o Representing  “ouD

" The Ex@mination was taken as a wh

le/in parts.

eyl wit ou["d%@}o‘x\;&“emsure. Secretary -
230 -2 e

. Registered No. has passed ;the
| Intermediate Examination of the Board of Intermediate énd
Secondary Education, Saidu Sharif, Swat held l ir)gf_. ‘
-May 1995 . as a  Private/Regular candidate. He/She , N
obtained 565 Marks out of 1100 and has been placed . ..}
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o— - @nivergity of Peshatwar )

| o (Pakistan) .
S S)esﬁi QI dmusl 1998

o Esan ewamsd Snan Fon Qf | Hesis liiad Heas
and ‘a student of J1sTRICT TR
baving passed the pregcribed eXamination Deld in wsuer 1593
-15 thls tfap ahmlttsh hz) the @nibergity of Ag,,esbamar tu ﬂ)e ;@egree nf
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5255 IOW | Awwusr sons

5 il Biina ; HHan don of  HARIBULLAH KMaN and a student
of _ mismierom bahmg passed the prescribed examination
Deld fn _mmueny 200t us thts dap admitted by the @niversity of Peshatvar
. to the Degree of

ﬁlaﬁm of drts

in %Iblsmn
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Eolif. 237

Bemrtbedareb o - TETH e BUEY




Serinl No BED /P R /G256

A
O
i

“@‘111'5 C@egree uf |
Cﬁmlyelar of Tducation
s Atvarded to

Lo/ B NISAR MUHAMMAD KHAN | ~Son/Briiglitér of HARIR LILLAH KHAN
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IN THE PESHAWAR HIGH COURT PESHAWAR |
COC NO. g 0 -

WRIT PETITION NO 206-P/ 2011

Mr. Nisar Muhammad Khan (PST),
Govt. Primary School Mala -Bala, District Dir Lower.

VERSUS

1-  Mubhammad Azam Khan, Chlef Secretary, Khyber Pakhtunkhwa,
Peshawar,

2- Muhammad Fakhre Alam, Secretary Elementdty & Secondary
Education, Khyber Pakhtunkhwa, Peshawar. ¢

3- Muhammad Rafiqg Khattak, Director, Elementary & Secondary
Education, Khyber Pakhtunkhwa Peshawar,
........... Respondents/Contemnors

APPLICATION UNDER ARTICLE- - 204 &QF THE
CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN, 1973 READ WITH SECTION 3 & 4 OF THE
CONTEMPT OF COURT ORDINANCE, 2004 FOR
INITIATING CONTEMPT OF COURT PROCEEDINGS
AGAINST THE RESPONDENTS[CONTEMNORSW

RESPECTFULLY SHEWETH:

1- That the applicants/petitioners had filed writ petitions No.
206/2011 in this august Court, which was allowed vide a |}
consolidated Judgment dated 26-01-2015. That in the said
judgment this august Court directed the respondents to washout
‘the backlog created in terms of promulgation of the Khyber
Pakhtunkhwa Regularization of Services Act 2009.

2- That in the said judgment this august Court directed the official
Respondents as.per para 19 sub-para-(i) & (ii) of the judgment
which are reproduced as below:-

A .

“In view of the above this writ petition is.disposed of in
the following terms:-

FILED - (Regularization of Services) Act, 2009 is held as
‘."nwus‘szi Regitsar beneficial and remedial legislatior;-to whlchT@D

55 TAN 2018 ‘interference is adwE\{le hence upheld. AT‘%;‘LVm '4
LA . a waf B oas (3 (3

&rep 1V
M /

V{A‘g.  The Act, XVI of 2009, commonly known as
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PESHAWAR HIGH COURT, PESHAWAR /u GH
(JUDICIAL DEPARTMENT) . >

COC No. 80-P/2018 in WP No. 206/2011

. : JUDGMENT.

Date of hearing: 23.01,2019

WAOAR AHMAD SETH, CJ:- For reasons

recorded in the connected COC No. 67-P/2018 with COC No.

310-P/2018 in WP No. 496/2010, this contempt petition is

disposed of accordingly.

ANNOUNCED.
Dated: 23.01.2019

ER
Pe ar High Court

13 FEB 2019




JUDGMENT SHEET ; éé/ T
PESHAWAR HIGH COURT PESH:AWAR
(JUDICIAL DEPARTMENT)

COC No. 67-P/2018 with COC No. 310
12010

- JUDGMENT;

Date of hearing: 23.01.2019

" Petitioner: \PM Mb‘unma( )&,.

Respondent A— WM&(— OM ) (za[ Owﬂ Ve a
G - -

WAQAR AHMAD SETH. CJ:-  Through this

single judgment, we propose to di;pOSe of instant petition as

well as cﬁnﬁected COC No. 80-P/2018 in WP No. 206/2011

and COCA No. 79-P/2018 in WP No. 3025/2009 because in all

the petitions, the petitioners have‘ prayed for initiation of |
Covtempt: of court proceedings against the respondents for not
implemeﬁting the judgment_/order dated 26.01.2015 delivered
by this Court in Writ Petition No. 496/2010.

2. | “At the Qery outset, learned counsel for the

H

/ petitioners :produced aftested copy of judgment dated

ATSESTED




2 =65
08.11.2018 rendered in COC.No. 10522018 in WP No,
355/2011, placed én file, and requested for disposal;of‘ instant

petitions in light - thereof,. Relevant portion of the said

judgment reads as under:-

“While deciding  writ petition  No.
2905/2009, vide judgment dated 26.1.2015
which has been upheld by the apex Court,
- the respondents-department was directed to
workout the backlog of the promotion quota
and consider in service employees for
promotion against the vacant post, till the
backlog is washout. In this respect record is
suggestive that the backlog was worked out
and by that time 2725 employees/teachers
were in the promotion zone and as such
were promoted. Moreover, by virtue of
Regularization Act, 2009, Act No. XVI of
2009, 1766  employees/teachers  got
regularization and as such, when worked
out, the promotion. quota was fully
exhausted, The judgment in this respect was
not for all the times to come for promotion
purposes. Once the promotion quota, which
was given advantage, in view of
Regularization Act, 2009, cannot be claimed
again and again. By now it’s the question of
fact  that as to  whether any
employee/teacher was not promoted and by
that time when Act 2009 was enforced they
were in the promotion zone. Even otherwise,
once backlog was worked out and
promotion was done then claiming seniority
and promotion ‘is the job of service
* tribunal®. :

g

ESTED

3




K
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4
3 Thus, in view of above wid finding recorded tn

COC No. 105-P/2018 in WP, No. 355/2011, this and the

connected contempt petitions are disposed of accordingly.

ANNOUNCED.
Dated: 23.01.2019
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| that: - |
M ~ (i)-_The act.XVI of 2009, commonly known as

' The Secretary (E&SE) Department, | . é'%l _
Khyber Pakhtunkhwa, Peshawar. :

DEPARTMENTAL APPEAL FOR THE GRANT OF PROMOTION TO THE
POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE DATE
WHEN THE PROMOTION QUOTA WAS FILLED UP THROUGH INITIAL
- RECRUITMENT OR FROM THE DATE OF COMMENCEMENT OF THE ACT
NO.XVI OF 2009 COMMONLY KNOWN AS REGULARIZATION OF
 SERVICES ACT, 2009 NOTIFIED IN THE OFFICIAL GAZETTE ON
24.10.2009 WITH ALL BACK BENEFITS. = ,

24.10.2009 WITH ALL BACK DENEFI1S. .

Respected Sir,
..+ With due respect it stated that I was initially appointed as PST
in your good self Department vide -order dated 23.04.1998. During
" service as PST I was in the promotion zone to the post of SST (BPS-
-~ 16) but the concerned authority instead of promoting me advertised
. the said posts of SST-(BPS-16) on adhoc/contract basis. I was under
protest and my colleagues applied for the said post through initial
recruitment but the same was also refused to me and my colleagues
on the pretext that regular employees are not entitle to apply for the
adhoc/contract posts of SST (BPS-16) thus me and my colleagues
were deprived from the prospects of promotion. It is pertinent to
mention that at the time of above mentioned advertisement the
post/cadre of SPST (BPS-14) to which I belong have no prospects of
promotion. In light of the said advertisement new appointments were
‘made by the authorities on adhoc basis and even the promotion
~ quota was also filled by the authority though initial recruitment. In
the meanwhile the Provincial Government Promulgated the
employee’s regularization Act, 2009 whereby all the adhoc employees
who were appointed as SST on temporary basis were regularized
thus further affected the cadre to which I belong. That the promotion
‘quota. for which me and my colleagues have waited for decades has
been washed by operation of the said Act of 2009. 1 was feeling
aggrieved alongwith my others colleagues knocked the door of the
Peshawar H;i,gh Court through various writ petitions including "writ ¢
petition N0:2905/2009. That vide consolidated judgments dated
26.1.2015 the said writ petitions were disposed of with the directions

(Reqularization of services) act, 2009 is held as beneficial
and remedial legislation, to which no interference is
- advisable hence, upheld.
(ii)- Official respondents are directed to work out the
backlog of the promotion _quota as per above mentioned
example, within thirty days and consider the in service
employees, till the backlog is washed out, till then there




T f.f""'would be_complete_ban on fresh. recruit. The concerned
| ~ . . authority assailed the said ]udgrrpent of the august Peshawar ‘High
7 ff.'{._Court Peshawar in CPLAS No. 127-P to 129-P/2015 but the same
. were dismissed as withdrawn .vide judgment dated 20.9.2017.

~ That then.after me and my colleagues time and again visited the

~ concerned quarter for our promotion to the next higher scale but

"~ the concerned- authority instead of redressing the grievances
. advertised the posts through initial recruitment through various
. advertisements. I am feeling aggrieved filed this Departmental

'~ -appeal before your good self for redressal of my. grievances.

Ttis therefore, most humbly prayed that on acceptance of this -

' Departmental 1 'may very kindly be promoted to the post of, SST

~ (BPS-16) including seniority with all back benefits w.e.f. the date
when the promotion quota was filled up through mltlal recrwtment

- -Dated;y,11.07'._2019

NISAR MUHAMMAD (SPST),
GPS Karkan Shah, District Dir Lower
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| OF 2019

(APPELLANT)

Misae — Musapmmno | (PLAINTIFF)
. (PETITIONER)

VERSUS |

- (RESPONDENT)
Eoreariors  Dengermicnis (DEFENDANT)

W NSAR M) ummn ap

Do hereby appoint and constitute NOOR MOHAMMAD

KHATTAK, Advocate, Peshawar to appear, plead, act, .

compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter. -

Dated. Y / 5 /2019 | X ;@wﬁ

CLIENT

ACCEPTED
NOOR MOHAMMAD KHATTAK

-MIR ZA
ADVOCATES

OFFICE:
- Flat No.3, Upper Floor,

Islamia Club Building, Khyber Bazar,
Peshawar City.
Phone: 091-2211391

© Mobile No.0345-9383141

P



- 1% 0RE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
© - SERVICEAPPEALNO.1691/2019. - - -

.. MR.Nisar Ahmad,SPST GPS Karkan Shah. - _ '

' e Appellant

1. The Government Khyber Pakhtunkhwa through Secretary Elementary and secondary
Education at Peshawar.

2. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa Peshawar, :

3. District Education Officer (Male) Dir fower at Timergara. - : ’ ,
- : (RESPONDENTS)

PERA WISE COMMENTS ON BEHALF OF RESPONDENTS, 1,2.and 3.
RESPECTFULLY SHEWETH: ' :

"~ PRELIMNARY OBJECTIONS:

1. The appellant haé.got no locus standi or cause of action to file the instant appeal.'
2. The appellant has concealed the material fact from this Hon! Able Tribunal, hence
liable to be dismissed. | ' )

The appellant has not approached this Honorable Tribunal with clean hands. .

The appellant has filed the instant appeal on malafide motives.

The instant appeal is against the prevailing laws & rules..

U s w

ON FACTS.

1. Correct.

2. As per government policy, the advertisement Was,made, just tb'fulfill_the vacant posts . -

on contract / ad hock bases. The appellant could not challenge the advertisement/
policy at the time, hence denied. | ' . '
- 3. As per advertisement the appellant was not eligible to'apply against the contract post,
denied. | -
- In correct and denied.
Correct.
Court has already disposed the case hence need no comments. .
Incorrect, the advertisement was made against 25% quota, whereas 75% quota was
fulfilled through promotion. Those who were eligible, promoted to;ﬁT BPS-i@” ‘
including the appellant on his own turn. , ops7 5o
8. In addition to para No. 7 above the appellant was promoted to SST BPS-16 under the
promotion quota on his own turn, after fulfilling all the caudal formalities.
9. Need no comments. "

N o v

ekl f
10. The appellant has been promoted to SST and has given proper seniority number.



\' f}OUNDs

A. Incorrect, the appellant is misconceived, he has been avaijled seniority from
the date of his promotion. . | |

B. Incorrect, all the employees are treated as per law/rules in vague.

C. Incorrect, all the SSTs promoted and the appellants are placed at the
seniority list according to their date of promotion.

D. Incorrect, as per advertisement he was not eligiblg against the contract/ad
hock post, however they were promoted to‘?fg{'—f% on their turn.

E. As para D above'.

Spsr
F. Incorrect, the appellant was promoted to SST B-16 on his turn under the rules and.

policy. ‘ SPST =15

G. Incorrect, the appellant already been availed the benefits of promotion to $$T B-16 on
his turn and seniority.

H. Incorrect, the appellant misconceived, there is no disparity and he has been
promoted to the post of’?S‘ZF B-16 on his own turn along with others.

l.  The respondent department will argue more at the time of he‘arihg if allowed.

Itis therefore, humbly prayed that on acceptance of the above submission,
the instant Service appeal may very graciously be dismissed in favor of the
answering respondents with cost. ‘ -

SECRETAR M ~ E6‘7DI ECTOR
EL

GOVT: KHYBER PHHTOON KHWA MENTRY & SECODARY .
ELEMENTRY AND SECONDARY DEPARMENT EDUCATION KHYBER PAKHTOON KHWA"

(Respondent No.1) ) (Respondent No.2)

DISTRICT EDUCATION OFF}C%R (M)
DIR LOWER AT TIMERGARA
(Respondent No.4)



