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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
’*kfnva
IsMjSlImAPPEAL NO. /2019 '■S'- No.

LMr. Nisar Muhammad, SPST (BPS-14),
GPS Karkan Shah, Tehsil Munda, District Dir Lower APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 

(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3- The District Education Officer (M), District

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT. 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER fBPS-16^ FROM THE
DATE WHEN THE PROMOTION QUOTA WAS FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT, 2009 NOTIFIED IN THE
OFFICIAL GAZETTE ON 24.10,2009 WITH ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS

PRAYERS:
That on acceptance of this appeal the respondents may kindly be 
directed to consider the appellant for promotion to the post of 
Secondary school Teacher (BPS-16) from the date when the promotion 
quota have been filled by the respondents through initial recruitment 
or from the date of Commencement of the Act No.XVI of 2009 
commonly known as Regularization of Services Act, 2009 Notified in 
the official gazette on 24.10.2009 with all back benefits including 
seniority. Any other remedy which this august Tribunal deems fit that 
may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

ff’au e to~d ay
Brief facts giving rise to the present appeal are as

under:-

That initially the appellant was appointed as PST (BPS-7 now BPS- 
12) in the respondents Department vide order dated 23.04.1998 

and later on was promoted to the post of SPST vide order dated 

27.02.2013. Copy of the service book is attached as annexure
A.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE JRI
PESHAWAR

) 3 oS /2Q19APPEAL NO. am-
APPELLANT

Diarj' No.

Mr. Mizaj Ud Din, SCT (BPS-16), 
GHSS Madyan, District Swat.

iDatcd

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

2- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3- The District Education Officer (M), District Swat

.. RESPONDENTS

APPEAL UNDER SECnON-4 OF THE KHYBER PAKHTUNKHWA SERVIC^
TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER fBPS-lS^ FROM THE
DATE WHEN THE PROMOTION QUOTA WAS RLLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF commencement OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT. 2009 NOTIFIED IN THE
OFFICIAL GAZETTE ON 24,10,2009 WITH ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS

PRAYERS:
That on acceptance of this appeal the respondents may kindly be 
directed to consider the appellant for promotion to the post of 

. Secondary school Teacher (BPS-16) from the date '«vhen the promotion 
quota have been filled by the respondents through initial recruitment 

wr- Commencement of the Act No-XVI of 2009
‘^commonly known as Regularization of Services Act, 2009 Notified in 

official gazette on 24.10.2009 with all back benefits including 
seniority. Any other remedy which this august Tribunal deems fit that 
may also be awarded in favor of the appellant.

I/:\

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal 
under:-

are as

1- That initially the appellant was appointed as PET in the 

respondents Department vide order dated 6.11-1994 and later on 

the appellant Was appointed as C.T in the respondent Department 
vide order dated 30.9.1995. Copy of the service book is attached 
as annexure

attested

IChyberPi ^tunkhws

Pesnawp’^

A.

I
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2- That during service as Senior Primary School Head Teacher the 

appellant was in the promotion zone to the post of SST (BPS-16) 

but the respondents instead promoting the appellant advertised 

the said posts of SST (BPS-16) on adhoc/contract basis. Copy of 
the advertisement is attached as annexure B.

3- That under protest the appellant and his colleagues applied for the 

said post through initial recruitment but the same was also 

refused to the appellant and colleagues of the appellant on the 

pretext that regular employees are not entitle to apply for the 

adhoc/contract posts of SST (BPS-16) thus appellant and his 

colleagues were deprived from prospects of promotion. That it is 

pertinent to mention that at the time of above mentioned 

advertisement the post/cadre of PST (BPS-12) to which the 
appellant belong have no prospects of promotion.

4- That in light of the said advertisement new appointments were 

made by the respondents on adhoc basis and even the promotion 

quota was also filled by the respondents though initial recruitment.

5- That in the meanwhile the Provincial Government Promulgated the 

employees regularization Act, 2009 whereby all the adhoc 

employees who were appointed as SST on temporary basis were 

regularized thus further affected the cadre to which the appellant 
belongs. That the promotion quota for which the appellant and his 

colleagues have waited for decades has been washed by operation 

of the said Act of 2009. Copy of the Act is attached as annexure
C.

6- That feeling aggrieved the appellant and his colleagues knocked 

the door of the Peshawar High Court through various writ petitions 

including writ petition No.2905/2009. That vide consolidated 

judgments dated 26.1.2015 the said writ petitions were disposed 
of with the directions that:
fi)- The act.XVI of 2009. commonly known as
(Regularization of services^ act. 2009 is held as beneficial
and remedial legislation, to which no interference is
advisable hence, upheld.
fii)- Official respondents are directed to work out the
backlog of the promotion ouota as per above mentioned
example, within thirty davs and consider the in service
employees, till the backlog is washed out, till then there 
would be complete ban on fresh recruit.
Copy of the Judgment is attached as annexure D.

7- That the respondents assailed the said judgment of the august 
Peshawar High Court Peshawar in CPLAS No.l27-P to 129-P/2015 

but the same were dismissed as withdrawn vide judgment dated 

20.9.2017. That then after the appellant and his colleagues time



'3'
and again visited the respondents for their promotion to the next 
higher scale but the respondents instead of redressing the 

grievance of the appellant and his colleagues advertised the posts 

through initial recruitment through various advertisements. Copies 

of the judgment and advertisements are attached as annexure 

.......................................................................................E & F.

8- That it is pertinent to mention that appellant is the senior most 
SPST (BPS-14) of the respondent department and also eligible in 

all respect for promotion to the post of SST (BPS-16) which was 

awarded to the appellant vide Notification dated 02.08.2016 but 
with immediate rather than retrospective effective. Copies of the 

service rules and educational testimonials are attached as 
Annexure G &H.

That feeling aggrieved the appellant and his colleagues knocked 

the door of august Peshawar high Court, Peshawar in various COC 

Petitions numbers including COC Petition NO.105-P/2018 and the 

same has been disposed of vide judgment dated 8.11.2018 with 

directions to approached the august Service Tribunal for claiming 

of promotion and seniority. Copy of the judgment is attached as 
annexure

9-

I.

That feeling aggrieved the appellant preferred Departmental 
appeal but no response has been received so far. Hence the 

present appeal on the following grounds amongst the others. Copy 
of the Departmental appeal is attached as annexure

10-

J.

GROUNDS:

A- That the inaction of the respondents by not allowing/granting ante 

dated promotion to the appellant to the post of SST (BPS-16) is 

against the law, facts, norms of natural justice and materials on the 
record.

B- That appellant has not been treated in accordance with law and rules 

by the respondent Department on the subject noted above and as 

such the respondents violated Article 4 and 25 of the Constitution of 
Islamic Republic of Pakistan 1973.

C- That the inaction of the respondents by not allowing/granting ante 

dated promotion to the appellant to the post of SST (BPS-16) is 

based on mala fide and arbitrary intentions and as such the same is 
violative of the principle of natural justice.

D- That, the respondents acted in a malafide manner by not promoting 

the appellant to the post of SST (BPS-16) inspite of eligibility, 
seniority and fitness.



E- That the respondents acted in arbitrary and malafide manner by not 
ante dated promotion to appellant to the post of SST (BPS-16) 

despite the fact that the appellant was not allowed in the initial 
recruitment process because of the fact that he is in regular 

promotion zone and will soon be prorhoted to the post of SST (BPS-
16).

F- That the inaction of the respondents by not allowing/granting 

promotion to the appellant to the post of SST (BPS-16) is violative of 
section-9 of the Qvil Servant Act 1973 read with Rule-7 of the 

(Appointment, Promotion & Transfer) Rules 1989.

G-That as per Rules and regulation the appellant is entitle for 

promotion to the post of SST (BPS-16) with all consequential benefits 
including seniority.

H- That according to Article 38(e) of the Constitution of Pakistan, 1973 

the state is bound to reduce disparity in the income and earnings of 
individual including persons in the services of Federation.

I- That appellant seeks permission to advance other grounds and proofs 
at the time of hearing.

It is therefore, most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELLANT

AR MOHAMMAD

THROUGH:
NOOR MOHA AD KHATTAK

&

MIR ZAMAN'^FI 

ADVOCATES
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\ V.
THE ^[KHYBER PAKHTUNKHWA]

EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009. 
(‘‘[KHYBER PAKHTUNKHWA] ACT NO. XVI OF 2009)

[First published after having received the assent of the Governor of the ^ [Khyber 
Pakhlunkhwa] in the Gazette of ^[Khyber Pakhtunkhwa](Extraordinary),dated the

24'^ October, 2009]
\.
\

AN
ACT

to provide for the regularization of the services of certain employees 
appointed on adhoc or contract basis.

WHEREAS it is expedient to provide for the regularization of the services of 
*■ certain employees appointed on adhoc or contract basis, in the public interest, for the 

purposes hereinafter appearing; • .

It is hereby enacted as follows:-

l. Short title and commencement.—(1) This Act may be called the ^[Khyber 
Pakhtunkhwa] Employees (Regularization of Services) Act, 2009.

(2) It shall come into force at once.

Definitions.—(1) In this Act, unless the context otherwise requires,-

8“Commission” means the [Khyber Pakhtunkhwa] Public 
Service Commission;

• 2.

(a)

“contract appointment” means appointment of a duly qualified 
person made otherwise than in accordance with the prescribed 
method of recruitment;

(aa)

“employee” means an adhoc or a contract employee appointed 
by Government on adhoc or contract basis or second 
shift/night shift but does not include the employees for project 
post or appointed on work charge basis or who are paid out of 
contingencies; ' •

(b)

■'Substiiuted vrde Khyber Pakhtunkhwa Act No. fV of 2011 
“Substituted vide Khyber Pakhtunkhwa Act No. W of 201! 
^Substituted vide Khyber Pakhtunkh'A'a Act No. fV of 2011 
^Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011 
’Substituted vide Khyber Pakhtunkhwa Act No. [V of 2011 
'Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011

\J
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“Government” means the Government of the ^[Khyber 
Pakhtunkhwa];

(c)

(d) “Government Department” means any department constituted 
under rule 3 of the ’^[Khyber Pakhtunkhwa] Government 
Rules of Business, 1985|, and does not include any section of a 
Department or an organization which is federally funded;

“law or rule” means the law or rule for the time being in force 
governing the selection and appointment of civil servants; and

(e)

“post” means a post linller Government or in connection with 
the affairs of Government to be filled in on the 

‘recommendation of the Commission.

(f)

The expressions “adhoc or contract appointment” and “civil servant” 
shall have the same meanings as respectively assigned to them in the "[Khyber 
Pakhtunkhwa] Civil Servants Act, 1973 ('^[Khyber Pakhtunkhwa] Act No. XVITT 
of 1973).

(2)

Regularization of services of certain employees.—All employees including 
recommendees of the High Court appointed on contract or adhoc basis and holding 
that post on 3C^ December, 2008 or till the commencement of this Act shall be 
deemed to have been validly appointed on regular basis having the Same 
qualification and experience for a regular post:

3.

Provided that the. service promotion quota of all service cadres shall not be
affected.

Determination of seniority.—(1) The employees whose services are 
regularized under this Act or in the process of attaining service at the commencement 
of this Act shall rank junior to all civil servants belonging to the same service or 
cadre, as the case may be, who are in service on regular basis on the commencement 
of this Act, and shall also rank junior to such other persons, if any, who, in pursuance 
of the recommiendation of the Commission made before the commencement of this 
Act, are to be appointed to the respective service or cadre, irrespective of their actual 
dale of appointment.

4.

The seniority interse of the employees, whose services are regularized 
under this' Act within the same service or cadre, shall be determined on. the basis of 
their continuous officiation in such service or cadre:

(2)

’Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
"’Substituted vide Khyber Pakhtunkhwa .Act No. IV of 2011 
"Substituted vide Khyber Pakhtunkhwa .Act No. IV of 2011 
’’Substituted vide Khyber Pakhtunkhwa .Act No. IV of 2011

/ .



*

0

Provided that if the date of continuous officiation in the case of two or more 
employees is the same, the employee older in age shall rank senior to the younger 
one. ’ '

■ 4A. Overriding effect.—Notwithstanding ^any thing to the contrary contained in 
any other law or rule for the time being in force, the provisions‘of this Act shall have 
an overriding, effect and the provisions of a|ny such law or rule to the extent of 
inconsistency to this Act shall cease to have effect.

Repeal.—The North-West Frontier Province Employees (Regularization of 
Services) Ordinance, 2009 (N.-W.F.P. Ordinance No. VII of 2009) is hereby 
repealed.

5.

dr
V

• \

;

1o
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JUDGMENT SHEET

-2^PESHAWAR HIGH COURT.PESHAWJi^^-^-^
(JUDICIAL DEPARTMENT)/<^^^P^Q^\

1

-ok. '■^\TT\o 'VC/)Writ Petition No.2905 of 2009.
> at>^rr/\ ULLAH AND OTHERS PETITIOi$El^^r^

VERSUS.i

! THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

JUDGMENT.

■ Ol"a1 D9' e of heating 2}

jjllA CsljcLf

hiA £/\trc{jKY 4qIVAi^^ S
Ap Dellant/Petitioner

I

Re jpon'den
■■!: ■:;

[)
. i

I WAQAR AHMAD SETH,J:'‘ Through this single
I

;

i judgment we propose to dispose of the instant Writ Petihon
\

I

I No.2905 OF 2009 as well as the connected Wrii Petitioni I

NOS.2941, 2967,2968,3016. 3025.3053,3189.3251,3292 of
i

;2009,496.556,664,1256.1662.1685,1696.2176.2230,2501.2696. k'jt I. ■■•i •) b1“ I

2728 of 2010 & 206, 355,435 & 877 of 2011 as common r\
/I question of law and fact is involved in all these petitions.

A'T'T/L ..
t! i! r/J^ ■■■■ i

f !
I.

A
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2- The petitioners in all the writ petitions have
i

approached this Court under Article:199 of the Constitution of
f

Islamic Republic of Pakistan, 1973 with the following relief:-
j

“It is, therefore, prayed that on acceptance \
:

of the Amended Writ Petition the above
t

noted Act No.XVI 2009 namely ‘The North ;■

.West Province Employees (Regularization 

of Seyices) Act, 2009 dated 24'^ Ocfofaer,

i :

, 2009‘ being illegal unlavrful, without

authofjty and jurisdiction, based on 

malal’de Intentions and being

\
.'i

^1 ;

uncoh^titutional as well as ultra vires to\
; •the pasic rights as mentioned in the

'!■;

c6nsi/(u(/6n be set-aside and the

respondents be directed to fill up the above 

noted posts after going through the legal
i
i

and lawfuT and the norma! procedure as

prescribed under the prevailing laws 

instead of using the short cuts for obliging
' r,

I

, 5

their own person.% ;

It is further prayed that the
i

datedNo.A-14/SET(M)notification

t1.12L2009 and Notification No.A-17/SET(5)
Ii-,

Contract-Apptt:2009 dated 11.12.2009, as
Z'

Notificationwell as

No.SO(G)ES/1/85/2009/SS(Contract) dated
.Z]m !

:TED;
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•i.3i.05.201G issued as a result of above 

noted impugned Act whereby a// the private 

respondents have been regularized 

also be set-aside in the light of the above

mayi
:

submissions, being illegal, unlawful, in­

constitutional and against iho fundamental 

rights of the petitioners.
I

Any other relief deemed fit and 

proper in the circumstances and has not 

bpen particular asked for in the noted Writ
j ^

Pptiti in may also be very graciously 

grant id to the petitioners”.

I

!

i

:

*

3- It. is werred in the petition that the petitioners I

: -'-P - ■ar^
i >

serving \ in the Education Department of KPK working posted

as PST,CT.DM,PET,AT,TT, Qari .and SET in different

Schools; that respondents No.9 to 1359 were appointed on
a

adhoc/contract basis on different pmes and lateron thejr
!

service, were regularised through, the North West Frontier^

Provinc^e Employees (Regularization of Services) Act, 2009;

■!Ithat almost all the petitioners have

I ' i
j qualifications and also got at their credit the length of sen/ide; 

that as per notification No.SO(S)6-2/97 dated 03/06/19918

got the required

A

i
r A' t

5

i0^^ourt
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I

the qualification for sppointment/promotion of the SET

Teachers BPS-16 was prescribed that 75% SETs shall be 

selected through Departmental Selection Committee
;

on the

I basis of ba'tchwise/yearwise open merit from amongst the

candidates leaving the prescribed qualification and remaining

(
r i

I

I

25% by nitial recruitment through Public Service

} ■

Whereas through the same notification the 

for the appointment/promotion of the Subject 

eachers BPS-17 was prescribed that 50% shall 

by promotion on the ■ basis of senionty 

fitness amongst the SETs possessing the qualification

i

Commissior !

qualification

Specialist 7\

!
be selectee cum i

;

prescribed for initial recruitment having five years service and
■

i'
; remaining 50 by initial recruitment through the Public Service

!
I Commission and the above procedure was adopted by the
I

I Education Department till 22/09/2002 and the appointments

on the abo\/e noted posts were made in the light of the above
! !

notification. It was further averred that the Ordinance 

No.XXVI! of 2002 notified on 09/08/2002 was promulgated 

under t^he shadow of which some 1681 posts of different
I

cadres \ were advertised by the Public Service Commission.

!

s.
f’

tflr
i

j

RIv Aj^gh Court 
flAM



I

[S'• • a 5
ft

I
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<

That before the promulgation of Act No.XVI of 2009, it wa5' 

practice of the Education Department that instead of
r I

;
■'

I promoting tl^e eligible and competent persons amongst the 

teachers copimunity, they have been advertising the above 

noted posts

■i-

-1

; I

pf SET (BPS~16) and. Subject Specialist (BPS- I

17) on the t 1as/s of open merit/adhqc/contract wherein it ivas: I

L

clearly men toned that the said posts will be temporary and

■a will continue only for a tenure of six months or till the

i

j appointmen by the Public Serviced Commission or

i
Departmental Selection Committee That after passing the

I

j KPK Act No.XVI of 2009 by the Provincial Assembly the '

fresh appointees of six months and one year on the adhoc

5
i and contract basis including respondents no-. 9 to 1351 with, a

I
i '
j clear affidavit for not adopting any legal course to make thbir

I;

services regularized, have been made permanent and
& I

r

j/legu/ar! emp/oyees whereas the employees and teaching
I

[3
staff of the Education Department having at their credit a

31
• U service'of minimum 15 to maximum 30 years have been

[

( ignored. That as per contract Policy issued on 26/10/2002 r\y
the Education Department was not authohsed/entitied to

I

i (II

TEDV -.ivT
i

I

//t
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7;
i

i
! make appointments in BPS-16 and above on the contract
I

; basis as the only appointing authority under the rules
\
I • .
i Public Service Commission. That after the publication made 

by the Pub ic Service Commission thousands of teachers

was \

■s'; t
!

i

eligible for ipe above said posts have already applied but

the!/ are still waiting for their calls and that through the above
I

Act\ thousanis of the adhoc teachers have been regularized

' i
I! -i '

whiph has been adversely effected the rights of the 

petitioners, l/?us having no efficacious and adequate remedy

■

available to the petitioners, the have knocked the door of this;■

i

5 a;-i Court through the aforesaid constitutional petitions. I- ^
\■

The concerned official respondents have furnished4-i

5

(\
i!\ parawise comments wherein they raised certain legal and
j

factual objections including the question of maintainability of

!t the writ< petitions. It was further stated that Rule 3(2) of the
i
i N.W.F.p. Civil Servants (Appointment, Promotion- \ &

Transfdr)Rules 1989, authorised, a department to lay downi

■■■]

method of appointment, qualification and other conditions!
!

<
applicable to post in consultation with Establishment & a

;

Administration Department and' the Finance Depadment.I
1

;DriE

Court
z/^/xN 2D18

&TED 1

5 4t
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That to ihprove/uplist the standard of education, the
5 !
j Government replaced/amended the o!d procedure i.e. 100%
;

i including SETs through Public Service Commission KPK for
!
]
! recruitment of SETs B-16 vide Notification No.SO(PE)4-
i . ' ;
I 5/SS-RC/Vol-lll dated 18/01/2011 wherein 50% SSTs (SET)
f

; shall be selected by promotion on the basis of seniority cum

i fitness in the following manner:-

.A(i) Forty percent from . CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

years service as such and having the
I

qualification mentioned in column 3.
'■/■ •

Four percent from amongst the DM(ii)

with at least 5 years service as such and
■j

having qualification in column 3.i
]

;
(Hi) Four percent from amongst the PET:

j
\

with at least 5 years service as such and
:

having qualification mentioned in column 3. \i

Vi"
V

."I One percent amongst Instructional(iy)

lal Specialists with at least 5 years
I

i

r:

Ir

■:V '
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servic^ and having qualification mentioned
i

in column 3.”i

i
-r

It is further stated in the comments that due to the

I degradation/fall of quality education the Government

abandoned the previous recruitment policy of
I

promotion/appointment/recruitment and in order to improve 

the standard of teaching cadre in Elementary & Secondafy

Education Department of KPK, vide Notification dated
i

09/04/2004 wherein at serial No. 1.5 in column 5 the I
i

: \ appoint'ipent of SS prescribed as by the initial recruitment

and that the (North West Frontier Provincial) Khyber;

i\ Pakhtunkhwa Employees(Regularization of Services)Act, :i
j(

: 2009 (ACT No.XVI of 2009 dated 24^^ October, 2009 is legal,\

t
1
I lawful and in accordance with the Constitution of Pakistan
[

which vi/as issued by the competent authority and jurisdiction,

1 therefore, a I the writ petitions are liable to be dismissed. ia

J
5-. We have heard the learned counsel for the parties andA

]
I''

through the record as well as the law on thehave gpne

sut yect

4

I

t

%
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i ;
The grievance of the petitioners is two fold in respect\ e- • *•*,

I

of Khyber Pakhtunkhwa, Employees (Regularization of

Serviced) Act, 2009 firstly, they are alleging that regular post
I

in different cadres were advertised through Public Service

Commission in which petitioners were competing with high

profile carrier but due to promulgation of Act ibid, they could

not made through it as no further proceedings were
i

conducted against the advertised post and secondly, theym
agitatin''g the legitimate expectancy regarding theirare

protnotion, which has been blocked due to the in block

inductioh /n gularization in a huge number, courtesy Act, No.!

XVl of 2009)i' :

7- As fof as, the first contention of advertisement and in >
1

1
block regularization of employees is concerned in this

ii

: respect it is an admitted fact that the Government has the 

right and prerogative to withdraw some posts, already
I

I advertised, at any stage from Public Service Commission

' and secondly no one knows that who could be selected in
\ • \
I *

I open merit case, however, the right of competition is

KPK, employees

\

:>
Wi :

1•;
i

I I’-'
i

!

:
V;

the instant casereserved. In
i

:

■^■TEaTEu
I

\
I \
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1 (f^Qgularization of Services) Act, 2009,
promulgated,was

which in-fact M/3S not the first in the line

j Khyber\ Pakhtunkhwa) Civil
i
r

i Services) Act, 1988
i
5

,■ (Regulation of Services) Act 

I’Pakhtunkhwa) Adhoc Civil 

Services) Abt, 1987 

challenged oy anyone.

I
rather N.W.F.P (now 

Servants (Regularization 

NWFP (now Khyber Pakhtunkhwa) 

1989 & NWFP (now Khyber 

Servants (Regularization of

i

of -

were also promulgated and were neverI
i

8- In or^r to comment upon the Act, ibid, it is important

reads as unden-

S.2 Definiti jrts. (1)—

3)

aa) "contracti appointment" 

means appointment of a duly 

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment 

b) "employee”

?
6?4*

means an
adhoc or a contract employee 

appointed by Government onf

F

adhoc or contract basis or second 

, shirt/night shift but does 

include the employees for project 

post or appointed on work charge

not
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■li}.
. i^ -:•.

• V-;"’Ibas/s or who are paid out of 

contingencies;

- whereas,
i — i-"

’ilfltlpS. 3 reads:-
I

Regularization of services of :

.i certain employees.-’— Ail
including 

''ecommenc/ee of the High Court 

appointed on contract or adhoc 

ias/s and holding that post on 

December, 2008 or till the

I

f employeesi

I!
i

i

: t-'Ti' ■•V-;

commencement of this Act shall 
be deemed to have been validly 

appointed on regular basis having 

the same qualification and 

Experience for a regular post;

;

I.1

I
i

i
; ■■ ■ 
1 '■!: - ■

■ /

; ■■V:: C;..
. : :■i

• ii9- The plain reading of above sections of the Act, ibid,h

•j
3
I I?

i would show that the Provincial Government, has regularized
i. i

1

the "duly qualified persons", who were appointed on contract ;

!

; basis under the Contract Policy, and the said Contract Policy

was never ever challenged by any one and the same \

remained in practice till the commencement of the said Act

Petitioners n their writ petitions have not quoted any single

incident / precedent showing that the regularized employees

under the said Act, were not qualified for the post against
1 _

;
En• /

P^l
0 m 2018
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which they are regularized, nor had placed on record any
I
I .

documef^ts showing that at the time of their appointment on

;•

i;;
contract\they had made any objection. Even otherwise, the \

superior courts have time and again reinstated employees

i whose appointments were declared irregular by thei!

I Governirient Authoiites, because authorities being I■

responsible ,for making irregular appointments on purely
; , I ; i

j

tem^orapr a, id contract basis, could not subsequently turned^ 

rouhd and terminate services because of no lack of

I

■
r-T;- -

i- i ;
I-’'

qu^/ification but on manner of selection and the benefit of the
I

iapbes committed on part of authorities could not be given to

? '»
W'hy ' ■; ;

J ;

; '.1 •'■fhe employees. In the'instant case, as well, at the time of
J

1

appointment no one objected to, rather the authorities .
•i 1 .V

j committed lapses, while appointing the private respondent's•I

^ ■

and others, hence at this belated stage in view of number of■ij

!
•! judgments, Act, No. XVt of 2009 was promulgated. I

M

Interestingly this Act, is not applicable to the educationV.

J

s- •department only, rather all the erhployees of the Provincial
I ' *

0 i

Goyern!men(, recruited on contract basis till December

I s
;

:

2008 or till the commencement of this Act have bee^1 f

3X
“T* ERLn Court

(Hkwim
- ]■-'

iii

r
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!
I

rsgu/a/i^ed and those e/vployees of to other department^

i ■ '

who have been regularized are hot party to this writ petition.

i
All the employees have been regularized under the 

Act, ibid are duly qualified, eligible and competent for thp
k 1

\ post against which they were appointed on contract bass 

and this practice remained in operation for years. Majority of 

those eivpl\}yees getting the benefit of Act. ibid rnay have
I I

become, overage, by now for the purpose of recruitment

r**
'; ’

10- - - hr
■

I

;
j

r
V

■:«

L
a£r||/nsf the \resh post

i

1U Ae aw has defined such type of legislation asi-
i) !J

"beneficial and remedial". A beneficial legislation is'a;
Is

I r

statue which purports to confer a benefit on individuals or\ b
i

I I
“j

class of persons. The nature of such benefit is to be
\

-

I extended relief to said persons of onerous obligations under /
i

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where
[

non previously existed. According to the definition of Corpus;,r

;
Juris Sbcundum, a remedial statute is designed to correct bh 

existence law, redress an existence grievance, or introduced

regularization conductive to the public goods. The challenged
I

i
r.-

L I- -i'
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Act, 20C}9, seems to be a curative statue 

then Provincial Governments,

as for years the
i

appointed employees 

contract basis but admittedly alt those contract appointments

I V,o,n-
-1— ■

I

i

were made after proper advertisement Qnd on the >;

recommpndbtions of Departmental Selection Committees.

■-■A

Iri^ order to appreciate the12- arguments regarding 

iislation it is important to understand the 

anCI me'^ninb of beneficial, remedial and curative legislation.

...ber eficial Id scope
;

;
!•

!
Previously tiese words have been explained by N.S Bindra 

in. interpretation of statute, tenth edition in the following
!

manners:- AA'r
■ '■ i-'

'A
V i

!
i

"A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against

oppressive act from individuals with 

whom they stand in certain

relations, is called a beneficial

legislations....In interpreting such a 

statue, the principle established is 

- that there is no room for taking a 

narrow view but that the court is 

entitled to be generous towards the 

persons on whom the benefit has

; !
i ;

;
;

•'Vi/ ■

;
!

V

!
I

i
. i

1

I

:
(I

tested A“Iu
Ijfootiflp,

// 0 2018i
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been conferred. It is the duty of the 

court to interpret a 

especially a beneficial 

Liberally so as to give it 

meaning rather than

provision, 

provision, 

a wider 

a restrictive 

negate the 

a well

meaning which would 

very object of the rule, it is 

settled canon of construction that in 

constructing the 
i^eneficent enactments, the 

should adopt that

s v.-.y ..i*

provision of
I

court :«:;
construction 

which advances, fulfils, and furthers

I

!
I
I

the object of the Act, rather than the 

one which would defeat the
i \

II

same
i'and render the protection

iliusory.....Beneficial provisions call

for liberal and broad interpretation 

so that the

;
I

real purpose, underlying 

such enactments, is achieved and
full effect is given to the principles

\
i

munderlying such legislation."
:■

\
■ VIi

Remedial or curative statues on the other hand
i

explained as:-

have

been
I

:
f

i

i

"iA remedial statute is one which 
remedies defect in the pre existing law, 

Statutory or otherwise. Their purpose Is 

to keep pace with the views of society.
they serve to keep

'
Jurisprudence up to date

I

1our system of 

and in
:

I
!

attested ....

mm.1 P«rs 'OOfl
t ori4o
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i
harmony with neW ideas or conceptions 

of what constitute just and 

human conduct

•>;

proper 

Their legitimate 

purpose is to advance human rights and 

reiatnmships. Unless they do this, they

t

!
I iare nojf entitled to be known as remedial 

legisi ition nor to be liberally construed. 

Manif ;st// a construction that promotes 

improvements in the administration of 

jUstic ? and the eradication of defect in
I

the s/stem of Jurisprudence should be 

favoured over one that perpetuates a 

wrong".

;

Justice\ Antonin Scalia of the U.S. Supreme \

■\r

Court in his book on Interpretation of Statute

states that:
!"Remedial statutes are 

those which are made to supply 

such defects, and abridge such 

superfluities, in the common law, 

as arise from either the general 

imperfection of all human law, 

from change of time and 

circumstances, from the mistakes 

and unadvised determinations of 

unlearned (or even learned) 

judges, or from any other cause 

whatsoever."

■■i!
;

I

'iy.; '

I

's

\\ •k:

: t

\
the: legal proposition that emerges is that generally

' I

beneficial legislation is to be given liberal interpretation, flip 

beneficial legislation must carry curative or remedial content

.13-

i

:• ;
C

</5
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i'.

Such legislation must therefore, either clarify an ambiguity dr 

an omission in the existence and must therefore, th'e

i

xplanafory |?r clarificatory in nature.. Since the petitioners 

does not h^ve the vested rights to be appointed to anj/
! I ' ' ^

■ . i . i
particular pc st, even advertised one and private respondents

i: >

being regularized are having the requisite 

qu^lificapon'.for the post against which the were appointed, 

vide challenged Act, 2009, which is not effecting the vested 

right of anyone, hence, the same is deemed to be a

i.

1;
\

6 '*lip:

i
i

wh have

:

!

\ beneficial, remedial and curative legislation of the
i

Parliament.•;
5 i

] 5

[ 14- This court in its earlier judgment dated 26'^ November
I

2009 in WP No. 2905 of 2009, wherein the same Khyber
.!
!

Pakhtuhkhwp (Regularization of Servers ) Act, . 2009, viresi.

i I
Iwere challenged has held that this court has got noI

i
v/r.

I.Jurisdiction to entertain the writ petition in view of Article 212
■

I-

of the Constitution of Islamic Republic of Pakistan, 1973, as1

an Act, Rule or Notification effecting the terms and conditions

of service, would not be an exception to that, if seen in the

light of. the spirit of the ratio rendered in the cpse o.f
i %aI

• r-\atki V

W JAN 2tN8
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I;

mprted In ^991 SCMP 10,1. Even othetwise. under Rule 3i

(2) of tfe Khyber Pakhtunkhwa
(Civil Servants^ 

(ap,:}oinimer tf, promotion and transfer) Rules 1989, authoriie

■V'

I

i
a ifJepartmhnt to lay down method of appointmeht, 

qualification and other conditions applicable to the
Ii

post in

consultation with Establishment & Administrative Department
I >;

I and the F.inance Department. In the instant case the duly

elected Provincial Assembly has passed the Bill/Act, which
'-O'''i

■:

i ivas presented through proper channel i.e Law and 

■ Establishment Department, which cannot be quashed or 

I declared illegal at this stage.

}

'lOO.H ■V- .• ,

mP ■75- Npw 'poming to the second aspect of the case, that
: !
t

petitioners legitimate expectancy in the shape ofpromotiop 

has suiferep due to the promulgation of Act, ibid, in this 

respect it is a long standing principle that promotion Is not ^ 

vested 'right but it is also an established principle that when 

ever arty law, rules or instructions- regarding promotion are 

violated then it become vested right No doubt petitioners-Jn 

the first instance cannot claim promotion as a vested right

.-v •.
; ■

I
I

!

v
■^,7^

r~“.. . i' --!

:
■i
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but those who fall within the promotion do have th^zone:
:

right to be c onsidered for promotion. I

I

16- Since the Act, XVI of 2009 has been declared ,a ■<

bei^ericial d!pd remedial Act, for the purpose of all those
‘ i

i

employees vho were appointed on contract and may have
I

;
becomp overage and the promulgation of the Act, wa^

;

necessary to given them the protection therefore, the other\

■-.y

side of the picture could not be brushed a side simply. It is;
■ ■-•.-4

t; the vested right of in service employees to be considered for
\

i
!■

promotion at their own turn. Where a valid and proper rules
:

for promotion have been framed which are not given effebti

]

i
such omission on the part of Government agency amounts

■

to failure to perform a duty by law and in such cases, High
S "••'i

Court always has the jurisdiction to interfere. In service
i

■

employees / civil servants could not claim promotion to^ a * .'Ii,
I I

higher position as a matter of legal right, at the same time, it

y

had to \be kept in mind that all public powers were in thpA

nature of a sacred trust and its functionary are required to !1 i

i I«1 r\exercise same in a fair, reasonable and transparent manner

; strictly in accordance with law. Any transgression from such
1;.'1

^ ■

;
.O

■H Jfgr^ourii P61'■1

:0'18vr,
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principle,^ w|^ //aWe .fo jbe restrained by the superior courts in 

thelf jurisdiction under Article 199 of the

-i( •V

' i
Constitution. On^

\

cofjid not o 'eriook that even in the absence of strict legal

I
I••

II

Si
! :■{

right there vias always legitimate expectancy on the part of aj

senior, competent and honest carrier civil servant to bey.
■j

!
promoted to a higher position or to be considered for

t; .

promotion and which could only be denied for good, proper

and valid reasons.il t

mI Indeed the petitioners can not claim their initial17-
•i

appointments on a higher post but they have every nght to.i i
V ■

be considefed for promotion in accordance with the

■■'v] ■. promotion rules, in field. It is the object of the establishment
j * .1
i

of the courts and the continue existence of courts of law is to

one^.
; ;

dispense and foster justice and to right the wrong
1 ’ '

Purpose can never be completely achieved unless the-innPM • V

Pr^' justice '^one was undone and unless the courts stepped in
i

and refused to perpetuate what was patently unjust, unfairIft ;■:

I and unlawful. Moreover, it is the duty of public authorities, as

■

appointment is a trust in the hands of public authorities and it

is their legal and moral duty to discharge their function.
I /

: as

II ATTESTEDi'

i h Gourt'esj
2018

S ■ I 1

(
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; trustee \ with
I

/auj, so 'that

complete transparency as per requirement cf 

no person who is eligible and entitle to hold su6h 

po|f is -exc pc/ed from the purpose of selection and is nqt

;

[

V

!j ■:

IS
deprived of 7/s any right.

ii

i

18- Considering the above settled principles we are of the;

firm opinion that Act, XVf of 2009 is although beneficial and
t •

remedial legislation but its enactment has effected the ini

Si service - employees who were in the promotion zone.m .. 5

i

therefore, we are convinced that to the extent of in seWice
t

employees / petitioners, who fall within the promotion zone
. i'

;I

have suffered, and in order to rectify the Inadvertent mistake

‘V-:' i

of the respindenfs/Departmenf, it is recommended that thei
>■

promotion rules in field be implemented and those!

: ;
employees in a particular cadre to which certain quota fqr ;

I:

;promotion is reserved for in service employees, the same bei

life-‘j
IP

I , I!
filled in\on promotion basis, In order to remove the ambiguity

and coiifusion in this respect an example is quoted, " If in any

cadre as per existence rules, appointment is to be made on
M...fmi

50/50 ■% basis i.e 50 % initial recruitment and 50 %

J promotion quota then all the employees have been
,A■ I ;

:
I

I .mpash:
2018:
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appendixm- fiW I j S.NO. I Nomenciaturej Minimum 
^ ' 'Of the post' ■ qualification

experience' 
initial appointment 
or by transfer

A Method
recruitment.

Moe1- .1 of'
and limit 
^dr

/ Secondar/ \ (i)
3. ; 4. • 5. .ii •

Second 'class 
Bechelor's Degree 
with.two subjects 

- Cherriistry, 
Zoology,-

18 to (a) Fifty percent 
by promotion 
ori the basis of 
seniority-cum- 
fitness ■ in . the 

following 

manners.
(i) fort\/ percent 
from amongst 

certified

\/ wchoc!
Teacher

35
' Years..1

■p (BPS-16) / asy
/ Botany, 

Physics, 
Mathematics, 
Statistics

i

/.

Humtanities and ■ 
other equivalent 
groups from a 
recognized 
University: or

the
Teachers 
(General). ' 
Certified . ' . 
Teachers 
(Industrial Arts) 

and Certified 

Teachers 

(Homte
Economics) with 
at leasts f[ve 

years service as 
such and.having 
qualification 

mentioned 
column No. 3.
(ii) four percent 
from amongst 

Drawing 
Masters with at

00 M.A in
Education 

Bachelor's Degree 
in Education .from 

recognized

or

a
university.

!■ .

in

the

pSjA least five years 
semce as such 
and haying
qualification 
mentioned in 
column No. 3. . 
(iii) four percent 
from, amongst 
the Physical | 
Education, 
Teachers with!

=«-;^
I

I
-il

t" I
IA'

^;1' =6! fat least, five/
\/o;arc czc^r\nrf^ '■V

Irw.
r



r

(iv) one percent from amongst the 

Instructbnai. Material Specialists, with' 
at ieastMive years service as such and 

having qualification mentioned in 
column No. 3, and
(v) one percent from amongst the 

Arabic Teachers with at .least ■ five 
years service as, such and having 
qualification mentioned in Column 

No. 3, and
(b) fifty:percent by initjal recruitment.

Seniorib/ By promotion- on the basis of
I

seniofity-cum-fitness from amongst 
Arabic Teachers with at least five 

years' service as such and having 
qualification as prescribed for initial 
recruitment of Arabic Teacher.

Arabic'
Teacher
(SAT)
(BPS-16)

By promotion on the basis of 
I senionty-cum-fitness' from amongst 
Theology Teachers with at feast five 
years service as such and having 

qualification as prescribed for initial 
recruitment of I'heology Teacher. - ■

I By promotion on the basis .of 
seniority-cum-fitness. from amongst 
Certified Teachers with at least .five 

years service as such and having 
qualification as prescribed for initial, 
recruitment of . Certified Teacher 

(General). ' ' 

Senior
-I neology
Ieacher
(S-n) - 
(BPS-16)

; ■

■ :':W: ’■ 4. Senior 

Certified j 
Teacher

S'

(General)
(BPS-16)-

TT

:TT •
TtSTEIj

f'%
■ ^

K

n
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w
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■
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^#no., Arabic
1 eacher Secondan,'
(AT) (BPS- Certificate. from a 

recognized Board with 
Shahdatur 'Alamia Fil

■By initial recTtnfment^Second : .Class 
i School

15)

Uloomul. Arabia ■ ■wal 
Islamia from or Darul 
Uloom Saidu Sharif 

Darul i Uioom 
Chitrai, 

Government -run Darul 
Uioom, as -notified by 
the. Government from-

Swat,
Darosh

time to time; or .
(ii) Second ; Class 
■Master's Degree . in 

Arabia, from 

recognized University.
Second . Class 

School

!;

a

(a) ■ Seventy five 

percent by initial 
recruitment; and
(b) twenty five percent 
by promotion on the 
basis of seniority-cum-

Theology
.Teacher Secondary 

Certificate fro.m' a
recognized Board- with 
Shahdatul- Alamia Til

l(TT) .(BPS-
15) I

walUloomul . Arabia 
Islamia from or Darul fitness from 'amongst

Sharif •the senior Qaris withSaiduUioom
Swat, . Darul 
Darosh 
Government run Darul 
Uioom, as notified by 

'the Government from

T- U: at . least five years 
and having

Uioom
Chitral, service 

qualification 
prescribed for initial 
recruitment

ii

Df
Theology Teacher; 
Note: In case of non 
availability of. suitable 

a person for promotion
initial

time to fimie; or
Second . Class 

Degree in 

from

(li)
Master's 

Arabia ■ 
recoanized University.

i : •• then by 
recruitment.

x ■

I"
I By promotion on the 

basis of seniority- 
from

Senior Qari 
(BPS-15).'

12.g

r cum-fitness 
amongst Qaris with 

at least five years 
service as such and

3

i

V. .1
I

;•
ri ..--i .1, i..-

i5
i having qualification 

as prescribed for 
initial recruitment. .

(a) For^'. percent by 
initial recruitment; and

i

01

Bechlor's Degree or 
equivalent qualification 

from a recognized

Certified
Teacher
(Genera!)

id.
/



Certified or tv^o years 
ssociate Degree -in' 

■Education.' from a i 
recognized .University 

or eighteen months 
Diploma .in .Education.

(b) sixty percent by. 
promotion on the basis Qf \ 
seniority-cum-fitness .. ' 
from

A
« < ./

amongst ' the 

Primary School . Head 
Teachers with at least
five years . service and 

having qualification 
prescribed for initial 
recruitment of Certified
Teacher (General)'.

Provide that if no 

suitable' candidate ■ is 
available amongst the 
Primary School Head 
Teachers ' for transfer, 
then the posts will be 

filed by promotion on the 

basis of seniority-cum- 

fitness from amongst 
senior primary school 
teachers with at .least, five 

years service and having 
qualification ■ prescribed 

for initiah recruitment of 
certified 
(General).
Note: In .case of non 
availability of suitable 
person fbr promotion 

then
recruitment.

• k

li" 

ii::
y

-TV '•

teacher
;.i^

TVS

by initialPi'T-V •

ertified
Teacher

(i) Bachelor's Degree 

from' a.recognized
(a) Forty percent by 

initial recruitment; and
(b) sixty percent by . 
promotion on the basis^of 
seniority-cum-fitness 
from am'ongst the ■ , , 
primary school head 

teachers with at least five 
years service and having 

qualification prescribed 

for initial recruitment of 
certified teacher

r1 4 '.W

(Industrial University vvith two
years training in theArts) (BPS
relevant technical",

subjects from, any
Governmient industrial-..
or Govt: lechnical •
vocational Institute or
Centre; or
(b) Bechlor's Degree
from a recognized
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I. ;tQincncl:iturc of ilie 
posf.

iNlliilmujii qiinhTic;i(ion riiiii experience for 
inilini np[)oin(iiicii( or bv trnnsfer.

iMcIIiojI of-rocriiitinciU.■Aoc ^ 
iiniil.

IS.No.',
2. D.i

Ecliuoi Teacher ('). Sccuiid class bachelor's !2egrc'c wi.ih iwb 
suhjccis as Cheniisir.-. fioiany, /.ootocy-, 
Physics. Malhcinalies. Si;:.::sties Ihminnilics 
and odicr -ciiuivaleiii creaps froin 
fccogin.i'/.cil lliiiversliy; or

5
S-lM'.

IS 10-3.5 (a). I'iliy pereeiH by.proinulioii^~ihc basis 
of .scniorily:Cuin-lilficss. in ihc following 
manner; , .

Sc<^
years.(i\r‘

a
(i) foriy per-cent Ironi amongst the j 

jZerlTied Tfacher.s „ (General). 
Ccrlilied Teachers N/ygrieulture), 
CertiheJ Teacher.s
ai'.d Ccriilicil IS-

^'.CUIIO

.scrvie-.

/

1. V5 (ii). M.A in ITInealiun or i]:;:;..'lur‘s Oegree in 
\ I.uhieaiinn. from a iecoe:'.r/e.: University.

/ |y
(iiK^iislrial /\rls) 

V Ichcrs (I lpnie 
iVivah at least live years

IT.

IS such and having 
i|imriI:ililion nientiunc.d in cohnnn 
N<;. 3-

•' U'our j-er cent Troin annmgst the 
DrawIneMaslers wiih al lea.':l live

j I.I
I

• (H)
fts \,j' •)'enrs .N-ervicc as stieh and having 

ijualdlealinn iiieniinned in eohriiin 
Nn.3:

r*

i
i (iii) . four p.er eeni Irnin aniongsi ihe 

I'hysieal lahiealion Teaehers xv.ilh 
al le.i.-''! (ice years Service as sneh 
and li.'Wipg ijiiahliCalion nieniionei! 
in cohmui No. 3','

-.1S
i

S ■

1 Wi A'y-'T'N"'n ?
• i • « e- ’

/]
Ky

/

g...'
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(iv), one 1
cent from 

Insinictional Material 
^vilh nlleost five

amongst the I
Specialists;

years service , as
i

... ?

- and havi
'"‘^""oned i„

and

(V)- one
1-nnongst i|jcAr:ibic Tc;,cl,crs w[||, ■

‘-d'a!iliL-;i(.iuii

VC

111!?
meniK lie Cofunin •i

y
Seninr /^nd’ie ! eneiicr Idly per ecu

■) /
i/i io Fee ’^Mlnieiit.(.S/\l) (iil-S-ir,)

y-pmnif/iion/ {
•‘■cniLirity-ciitn-

, ^umgsi Ar;,hie Te:idiers wiih ,
live yo<\s serviee -is , ,

:.s •p.vsalbol d iS

•a lunesfiVt

• i,

Seiiii'f I lierdogy Tviielier fecnnlnieni of Arabic Te.ieh.er.■ (STi")'(ir-I6):-"
lly pmiiiniinn.f die basis uf ^

•ldness..liami ainnii-s! riienInLiy T 
at lea.si liw

seniority.CM,,,.
eaelier.s. v\-idi

) ears .sei viee as saieb i r
‘laaltliealioM as prescribed (or iniiia ' '
id llieolo_e\- 'i'eaefier.

\ A
c-••.Senit'rCVftiiled I'eaelici '■eeruiiMveiii 1 \,j^.

{.SCT)((ieikTai)
lly lironioiion. on the basis ol f •' l

•''■e-nioriiy-cMMi-. Id.iiess; jrom • ''monos! Ceriiiieil 
K'eneiai). ^vMh ai least live vears

leaeliers •
•''erviee as siieli

r^'cr,„„„on.oKVn;hc.n;-:Hl,cr(Go,cr:,l,.

«jVk5lV4.a,:.'...
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mIW::--M iBy iniiial recruidncn20 to 35Second Class Secondary School Ccrtincate, 
recognized Board with Shahdalul 

Alainia Fil Uloomul Arabia wal Islaioia from

(i)ATSicTTnch^ (A F)
years.... from a(OPS-1.5). 11:

■ '-ia recognized Tnnzinutalu! Wnlnqui Madnris: 
or D:uul Ulooni Saidu Sliarif Swat. Dnrul fm

’Ulooni Cluirbagli Swat. Dariil Uloom Chilral E1Oarul-Uluotn Darosh Clillral and any other 
•GovcrninenUiiin 0\m\\ Uloom, as nolilicd by
the Government iVoiO lime In ^Il■nc; or •.fevSecond Class Masler’.s Decree in Arabic iVum(ii) vk.I recognized Dniversily-__ ’ ________ ^

• ScconlTcdas.s Secondary School Ceililleale.
(;:) 'Sev^uy-live i 

recruitment; ;md
by ' initial0'per20io35-(i)I hcolne^'I'eaelier (O')

gniy.ed^Boaid—wil-h“Slvnhdntnl- \'years.from ,a -recoi /■ a r; :
vc/per c/nUw promotion, on the 
r seiiiocily-eum-lilness. 
llte Senior tbiris. .willi at least

ha\ing.

rceugni/.ed Tatv/.imnliilfromAlam.ia (b)a t\v
/ fromDanil Uloom SaidnWanupil iViadaris nr

Darul Uloom Charbagb S\yaL
basis. i:

Sbarir Swat.
liveDarnl Uloom Chilral. Uarul Uloom Darosl/ I >seiviee •,

preserlbed jor _ .initial 
K'croilment or.'liieolocy ‘reaeher;

wars\
.arol alilieation........ Chllrai„aiul..any..Other .(i'V.e.rninonl rnnj • •/ ‘b' 1;Uloom. as nolilied by tfie (il.verii^mnl U

liine to time; or . •' .Nmc: In ease ol non a\a
person lor promoiioo. 
iveruitiueiit..:eree. in Islamiyat111503111 Class/Master .s I(ii-hi niVom a reeounly.eil Universily.

[lie basis of senioriiywiiiq-' 1onlly promotion.
Hmessi t'fom amonesl (bins, 'vnh at least li\e 

.soeh and- baviog ipialiiieation
fi■-3'I . I Seinv>i- ( tai l

tiU’S -,I5). vears service a.s-
j-reseribed lAr iiiiii:il_reeniinncnt. . . ..

^'"l-oily i'er eL'iit hy initial reeroilmenl; and
ift

w
(a)llaebelor's Decreemr eipiivalent qtialiliealion Irom a ! .S i o

,C.‘ei 111'led I eaeher •.
Dnu’crsilY^'^ I'h Certilied i eaeher )’ears.reeouniy.ed.i {C leiieial} (IllfS-1 5}.
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Certificate or two years Associate Degree in 
Hducalion from a recognized University or eighteen 
months Diploina in Eduenfiort,-; ;

(b) sixty pcr>m[.by promotion, btviiw^oas'i 
•• » of scniority-cum'-nincss, from

the Primary Sclioor Head Teachers with 
ai [east five years service and having 
q-jclirication .proscribed 

/■ rccniit-inont

amongst
;

Ifor iriiliat- 
Cerlilied Teacher

m
of

(Geacral):
• Provided/lllat if

IS /a^idable amongst the 
cMoi Head d'caoiiOTS lor

no suitable
caadiilalo i 
I’riiuary /Sa;

I
i|:

lilo pusl.s \eill be lilled' by 
f^oiyolioii on the basis of soniorily-etiin- 
bisress. Irom amongst Senior Prim; 
Sci'.oo! Tc;ieliers \\ iih .ai-dcasi live

p
■li'/: • ll'N'
If years 

{inaliliealionser.’i’ee ' and ‘ bav-iim 
' preieribetl lor inliial 

Ce.'tilicd Teaeher ((icneral),

4
recriiilnu'iK of

I

Note: In ease of non ;i\'aii;ibil:(y of sini;ib!e
....._..pefStai...for-_-pfomolion._ ilien.. by... initiaf

reernilmenl.
foriy per cent by Inili;d reeruilincnl; ;i(id! (.'eriilied 'feaeher Paehetor's Degree from 

I'niversity with iwai. \-e;tis 
re[e\';tn( leehnieid 
t !o\vi iimen( liulnslrial 
Voe:ilioiial Inslilnie or C’eni.er:

(1) a reeogiii/eil 
in the

(;>)
I (indnsli ia! /\r(s) 
I {MPS-i5).

c-.-V
.siilhecis from imy 

I'f .(iovl. 'feelmieal
sixty per eeni hy j'fomniion, on ihe basis 
of senioril\--euin-Illness, from anioug.st 
the Primary Selund Heat! Teachers w iib 
at least ll.\-e j ears seta lee and h:o'ing 
.ijnahliealio'n presciiheil 
reerniimem,- ot' Ceril'ici!

(h)
••• L'a; t11 .nr

tor
(id. Haehektf's Degree iVom r'eeogni/,ed 'feiteliera

t\i - 3 f] L:L/
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iisiii:
CnUqofy of QuoUf cation

ToiuUMs 100 Far. HamanUh-ygrcp 
'"(cnnciliatc Level. ^

-^/iJrlj *=05. . '. —

/"yV Coiidiilnie of Science '^eoup
SSC

3 Litro 
Lura

tfure chiiiiuu/liyn Cifi!,/i,/,ilc i/iirir.i^-Ids tc/Cfl!

hfor rsc. j Extra Knrhjcr U.Sc r.,u(i 
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BA/DSc an I Ift: V.J I : 1r
VSrCcriificnie/ Diploma in 
SBucution/ADE. 
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■i w,:;
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g ?-.|lSAR MOHAMMADTHIS IS TO CERTIFY THATiSwfeimm
fe«*ipt^
Mm

HaBIBULLAH K^ANSon/Daughter ofI
t ’^OVTt ^school KHAx-ANa dirand a student of•'
.s K

y

I Ihas passed the Secondary School Certificate Examination 

of the Board of Intermediate and Secondary Education, Saidu Sharif, Swat held in I

---------200 as a Regular/Privaie candidate. He/She obtained

of 850 and has been placed in Grade

M■i'

g v;i> aid.1 I '0I! 512ts Marks out %:r§; 7

B very ®ood• « Representing Ift ^§
■■•r §$ The candidate passed in the following subjects: 

1. English II•'If- i'/ I Maths 7. Physics

g_ BIOLO^’Y

3. Islamiyat

4. Pakistan Studies 6.
pilgh®
lii

tv
3•V 2. Urdu Mila PI

iEleventh September I

i

Date of birth according to admission form is 
one thousand nine hund^^and - FOUR Ipi

ii
11-09^1974c I>iifi I £lIK

If* - im
Secretarya •• Ip

......

IliiSB
t alleralion or erasure.i-i
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e; >' mmmmmmmsmV.
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22232.SRoll No. . •,
&

'SS- S#
'■>^J G 4%4s> m-'mSWAT

Saldu Sharif Swat N.W.F.P. Pakistan
Intermediate Examination

r GroupHuman ITifs
rr

SESSION ANNUAL 1995»

MISAR MUHAMMAD KHAN• THIS IS TO CERTIFY THAT
Habibullah Khan-O . Son/Daughter of 

u / : and a Student of
> • A. \ \

f Distt: dir , .-.I I • -i,

t Registered No. has passed the 

Intermediate Examination of the Board of Intermediate and ;
1

i

i

t Secondary Education, Saidu Sharif, 
. May 199,5 . as a 

V obtained ^65 

in Grade

Swat held , in
I ,

Private/Regular candidate. He/She : 
Marks out of 1100 and has been placed . ■ .!
__Representing_________

The Examination was taken as a w^p e/in parts.

r -
i- >

i/t’i; -.1t •-T-1 •

I •

C I^OOD»
^ ••

cUK •V

■ "isissuM withouraffeqg/J&^w erasure. Secretary

V
■

Asst., Seen This certifh\
1 •

I
s
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Serial N'? 091711

tersigneb
96-P8-S371J\csiStTation i^o._

Bolt 5^0.__
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86698
December 28 . 1998 -6?i^ir=€fjanccUoc
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^ IN THE PESHAWAR HIGH COURT PESHAWAR

COC NO. /2018'-- 0IN •v. Kf^\
WRIT PETITION NO. 206-P/2011 X

o\\ i
piSoA/

Mr. Nisar Muhammad Khan (PST),
Govt. Primary School Mala-Bala, District Dir Lower.

I)

VERSUS

Muhammad Azam Khan, Chief Secretary, Khyber Pakhtunkhwa, 
Peshawar.

1-

Muhammad Fakhre Alam, Secretary Elementafy & Secondary 
Education, Khyber Pakhtunkhwa, Peshawar.

2-

Muhammad Rafiq Khattak, Director, .Elementary & Secondary 
Education, Khyber Pakhtunkhwa, Peshawar.

3-

Respondents/Contemnors

APPLICATION UNDER ARTICLE- 204 OF THE
CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN, 1973 READ WITH SECTION 3 & 4 OF THE
CONTEMPT OF COURT ORDINANCE, 2004 FOR
INITIATING CONTEMPT OF COURT PROCEEDINGS
AGAINST THE RESPONDENTS/CONTEMNORS

RESPECTFULLY SHEWETH;

1- That the appiicants/petitioners had filed writ petitions No. 
206/2011 in this august Court, which was allowed vide a \ 
consolidated Judgment dated 26-01-2015. That in the said 
judgment this august Court directed the respondents to washout 
the backlog created in terms of promulgation of the Khyber 
Pakhtunkhwa Regularization of Services Act 2009.

2- That in the said judgment this august Court directed the official 
Respondents as .per para 19 sub-para-(i) & (ii) of the judgment 
which are reproduced as beiow:-

"In view of the above this writ petition is disposed of in 
the following terms:-

The Act, XVI of 2009, commonly known as 
(Regularization of Services) Act, 2009 is held as 
beneficial and remedial legislation; to which_mp 
interference is advisable hepce,’^uphe!d,p^T%^^'

filed
mm

2^ 7!A,w 2018
rHJ4
FEB 2019•» h
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JTOGMEUT 8HF.V.T 
PESHAWAR HIGH COURT. PESHAWAP 

(JUDICIAL DEPARTMENT)

CQC No. 80-P/20i8 in WP No. 2nfi/?nii < I '■ '
<S 4-V4mv * Jjy 'iJUDGMENT.

Date of hearing: 23.01,2019

/^dJUPetitioner:

Respondent:

WAOAR AHMAD SETH> CJ:- For reasons

recorded in the connected COC No. 67-P/2018 with COC No.

310-P/2018 in WP No. 496/2010, this contempt petition is

disposed of accordingly.

ANNOUNCED.

$0Dated: 23.01.2019
\

Chie/4S '̂Ce

*■

NawBb 8h«h 8C8 (OB) Justle# W»qar Ahmad Bath CJ 4 Juatlea lihtlaq Ibrahim J

I A
ER

Pmi ar High Court

13 FEB 2019
EXBUE^OPV'CtKTfft

on
IJ .» cl<ip.^rtlc«0 H.7 Ot.

■ OrrJor
i

A I»1 r> *.5 o cl
OAnon-©-?

FEB 2019

/(A 40
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PESHAWAR HIGH COURT.
(JUDICIAL DEPARTMENT)

PESHAWAR

CpC No. 67-P/2018 with GOC No. 310-P/2018
(20W 'V'--vA

JUDGMENT. m. -p A'a
'•VDate of hearing: 23,01.2019 

Petitioner: ^LtL )^j.

Respondent: 4^

#.

WAOAR AHMAD SETH, C.T:- Through this

single judgment, we propose to dispose of instant petition as

well as connected COC No. 80-P/2018 in WP No. 206/2011

and COC No. 79-P/2018 in WP No. 3025/2009 because in all

the petitions, the petitioners have prayed for initiation of

contempt of court proceedings against the respondents for not

implementing the judgment/order dated 26.01.2015 delivered

by this Court in Writ Petition No. 496/2010.

At the very outset, learned counsel for thef- 2.

petitioners produced attested copy of judgment dated

AT^STE
INIP«sh ■»r h Court

EB 2019

- J
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0S.\\.2018 rendered in COC Ko. 105-P/20\S in W-Ko.

355/2011, placed on file, and requested for disposal’of instant

petitions in light thereof. Relevant portion of the said

judgment reads as under:-

“ While deciding writ petition No. 
2905/2009, vide judgment dated 26.1.2015 
which has been upheld by the apex Court, 
the respondenis-department was directed to 
workout the backlog of the promotion quota 
and consider in service employees for 
promotion against the vacant post, till the 
backlog is washout. In this respect record is 
suggestive that the backlog was worked out 
and by that time 2725 employees/teachers 
were in the promotion zone and as such 
were promoted. Moreover, by virtue of 
Regularization Act, 2009, Act No. XVI of 
2009, 1766 employees/teachers got
regularization and as such, when worked 
out, the promotion quota was fully 
exhausted. The Judgment in this respect was 
not for all the times to come for promotion
purposes. Once the promotion quota, which
was given advantage, in view of 
Regularization Act, 2009, cannot be claimed 
again and again. By now it^s the question of 
fact that as to whether any 
employee/teacher was not promoted and by 
that time when Act 2009 was enforced they 
were in the promotion zone. Even otherwise, 
once backlog was worked out and 
promotion was done then claiming seniority 
and promotion is the Job of service 
tribunal”.

/
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3
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3. Ttais, \t\ vlsvj of ^bovo said f\Tad\tvg, tocotdod \t\

COC No. 105-P/2018 in WP^ No. 355/2011, this and the

connected contempt petitions are disposed of accordingly.

ANNOUNCF.n.
Dated; 23.01.2019

!

.e:;>
PiUC f>r
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The Secretary (E8iSE) Department, 
Khyber Pakhtunkhwa, Peshawar.

for the grant of promotion tojhePOct'^OF SErONDARY^SCHOOL TEACHFR fBPS-16) FROMJliE 

\MHFM THF PROMOTION QUOTA WAS FILLED UP THROUGH
FROM THE DATE OF COMMENCEMENT OF THE Aq
rOMMONLY KNOWN AS REGULARIZATION

MOTTFIFn TN THE OFFICIAL GAZETTE

rfcruitment or
NO.XVI OF 2009
SERVICES ACT. 2009 
7A.t0.2009 WITH ALL RACK BENEFnS.

Respected Sir,

With due respect it stated that I was initially appointed as PST 

in your good self Department vide order dated 23.04.1998^Dpring 

service as PST I was in the promotibn zone to the post of SST (BPS- 
16') but the concerned authority instead of promoting me advertised 
the said posts of SST (BPS-16) on adhoc/contract basis. I was under 

protest and my colleagues applied for the said post through initial 
recruitment but the same was also refused to me and my colleagues 

on the pretext that regular employees are not entitle to apply for the 

adhoc/contract posts of SST (BPS-16) thus me and my colleagues 
were deprived from the prospects of promotion. It is pertinent to 
mention that at the time of above mentioned advertisement the 

DOst/cadre of SPST (BPS-14) to which I belong have no prospects or 

promotion. In light of the said advertisement new appointments were 
made by the authorities on adhoc basis and even the promotion 
quota was also filled by the authority though initial recruitment. In 
the meanwhile the Provincial Government Promulgated the 

employee's regularization Act, 2009 whereby all, the adhoc emp oyees 
who were appointed as SST on temporary basis were regularized 

thus further affected the cadre to which I belong. That the prcDmotion 
quota for which me and my colleagues have waited for decades has 
been washed by operation of the said Act of 2009. I was feeling 
aggrieved alongwith my others colleagues knocked the door of the 

Peshawar High Court through various writ petitions including writ 
netition No'2905/2009. That vide consoiidated judgments dated 

26.1.2015 the said writ petitions were disposed of with the directions

that; YVT nf 2009- coiTimonlv kilown asril- The
(Rpniilarization of servicesY act, 2009 is
Lh rpmedial legislation- to which no interference

advisable hence, upheld.
(iil- Official respondents are directed to 
harkloQ of the promotion quota as per at
»vamnu.. within thirty davs and consider the m
omplnwes. till backlog is washed out,JilltheiLthere

U
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would be complete ban on fresh, recruit- The concerned 
authority assailed the said judgnjient of the august Peshawar High 

:: dourt Peshawar in GPLAS No.l27-P to 129-P/2015 but the same 
were dismissed as withdrawn vide judgment dated 20.9.2017. 
That then after me and my colleagues time and again visited the 

concerned quarter for our promotion to the next higher scale but 
the concerned authority instead of redressing the grievances 

advertised the posts through initial recruitment through various 
advertisements. I am feeling aggrieved filed this Departmental 
appeal before your good self for redressal of my grievances.

C"

It is therefore, most humbly prayed that on acceptance of this 

Departmental I may very kindly be promoted to the post of* SST 

(BPS-16) including seniority with all back benefits w.e.f. the date 

when the promotion quota was filled up through initial recruitment.

Dated: 11.07.2019 /

NISAR MUHAMMAD (SPST), 
GPS Karkan Shah, District Dir LowerVi

iV

:
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VAKALATNAMA

______ OF 2019

(APPELLANT)
.(PLAINTIFF)
(PETITIONER)

N/SM huMM/tiOD

VERSUS

(RESPONDENT)
(DEFENDANT)

£i>LC4»rrof^ L^/bP:rtyt,'^r

Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, piead, act, 

compromise, withdraw or refer to arbitration for me/us as 

my/our Counsei/Advocate in the above noted matter, 

without any liability for his defauit and with the authority to 

engage/appoint any other Advocate Counsei on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behaif ali sums and amounts payable or 

deposited on my/our account in the above noted matter.

Dated, /_ji__/2019

\

CLIENT

ACCEPTED
NOOR MOHAMMAD KHATTAK

SHAHZULLAH KHA USAFZAI

MIR ZAMAN S/)iFI
ADVOCATESOFFICE:

Flat No.3, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City.
Phone: 091-2211391 
Mobile No.0345-9383141

I
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■lfe0E£THE_H0N0RABLE KHYBKR PAKHTUNKHWA SERVirF 

SERVICE APPEAL NO.1691/2019.
MR. Nisar Ahmad,SPST GPS Karkan Shah.

TRIBUNAL PESHAWAR

Appellant

1. The Government Khyber Pakhtunkhwa through Secretary Elementary and secondary 

Education at Peshawar.

VERSUS

2. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa Peshawar.

District Education Officer (Male) Dir lower at Timergara.3.

(RESPONDENTS)
PERA WISE COMMENTS ON BEHALF OF RESPONDFNTS 1 7 3.
RESPECTFULLY SHFWFTH-

PRELIMNARY OBJECTIONS!

1. The appellant has got no locus standi or cause of action to file the instant appeal.
2. The appellant has concealed the material fact from this HonI Able Tribunal, hence 

liable to be dismissed.
3. The appellant has not approached this Honorable Tribunal with clean hands.

The appellant has filed the instant appeal on malafide motives.
5. The instant appeal is against the prevailing laws & rules..

4.

ON FACTS.

1. Correct.
2. As per government policy, the advertisement was made, just to fulfill the vacant posts 

contract / ad hock bases. The appellant could not challenge the advertisement/ 
policy at the time, hence denied.

on

3. As per advertisement the appellant was not eligible to apply against the contract post 
denied.

4. In correct and denied.
5. Correct.

6. Court has already disposed the case hence need no comments.
7. Incorrect, the advertisement was made against 25% quota, whereas 75% quota 

fulfilled through promotion. Those who were eligible, promoted toi^T BPS-ll' 
including the appellant on his own turn.
In addition to para No. 7 above the appellant was promoted toi^/BPS-1^under the

promotion quota on his own turn, after fulfilling all the caudal formalities.
9. Need no comments.

was

8.

The appellant has been promoted to SST and has given proper seniority number.10,



r
Gi^OUNDS:-i

A. Incorrect, the appellant is misconceived, he has been availed 

the date of his promotion.
seniority frorri

B. Incorrect, all the employees are treated as per law/rules in vague.
C. Incorrect, all the SSTs promoted and the appellants are placed at the

seniority list according to their date of promotion.
□. Incorrect, as per advertisement he was not eligible against the contract/ad 

hock post, however they were promoted to'^T-f^ on their turn.
E. As para D above'.

Spsr
promoted to SST B-16 on his turn under the rules andF. Incorrect, the appellant 

policy.
G. Incorrect, the appellant already been availed the benefits of promotion to sCt B 

his turn and seniority.

H. Incorrect, the appellant misconceived, there is no disparity and he has been 

promoted to the post ofSST B-JJTon his own turn along with others.

The respondent department will argue more at the time of hearing if allowed.

It IS therefore, humbly prayed that on acceptance of the above submission, 
the instant Service appeai may very graciously be dismissed in favor of the 

answering respondents with cost.

was

-16 on

I.
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SECRETARY

GOVT: KHYBER pWhtOON KHWA 

ELEMENTRY AND SECONDARY DEPARMENT 
(Respondent No.l)

ELe/ieNTRY & SECODARY 

EDUCATION KHYBER PAKHTOON KHWA
(Respondent No.2) ^

DIKE

DISTRICT EDUCATION OFFOR (M) 
DIR LOWER AT TIMERGARA
(Respondent No.4)


