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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

per Pakhtukh®d
Q)::rvicc ‘Fribund

$h
APPEALNO. | (£d% /2019 ol

Pinvy Nao-

Mr. Momin Khan, SST (BPS-16), 92 /7

atcd

Gms Pai Khel Kotaki, Tehsil Munda District Dir LOWer.......... APBPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2-  The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3-  The District Education Officer (M), District Swat.
................. snresnnsesssssesnerssnnnsesss RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE
DATE WHEN THE PROMOTION QUOTA WAS FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT, 2009 NOTIFIED IN THE
OFFICIAL GAZETTE ON_24.10.2009 WITH_ ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STATUTORY
- PERIOD OF NINETY DAYS

PRAYERS:

That on acceptance of this appeal the respondents may kindly be
directed to consider the appellant for promotion to the post of
Secondary school Teacher (BPS-16) from the date when the promotion
quota have been filled by the respondents through initial recruitment
or from the date of Commencement of the Act No.XVI of 2009
commonly known as Regularization of Services Act, 2009 Notified in
the official gazette on 24.10.2009 with all back benefits including

seniority. Any other remedy which this august Tribunal deems fit that
may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

F\!edfn-—day

Brief facts giving rise to the present agp eal are as
Regisirar’  under:-

AU

That initially the appellant was appointed as CT in the respondents
Department vide order dated 13.05.1992 and right from the date
1% appointment the appellant is serving the respondent
Department quite efficiently and upto the entire satisfaction of his
superiors. Copy of the service book is attached as annexure
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That during service as certified teacher the appellant was in the
promotion zone to the post of SST (BPS-16) but the respondents
instead promoting the appellant advertised the said posts of SST
(BPS-16) on adhoc/contract basis. Copy of the advertisement is
attached as anNNEXUre wiviiiieiirrecressniantnienrersererrnmnassarsenes B.

That under protest the appellant and his colleagues applied for the
said post through initial recruitment but the same was also
refused to the appellant and colleagues of the appellant on the
pretext that regular employees are not entitle to apply for the
adhoc/contract posts of SST (BPS-16) thus appellant and his
colleagues were deprived from prospects of promotion. That it is
pertinent to mention that at the time of above mentioned
advertisement the post/cadre of C.T (BPS-15) to which the
appellant belong have no prospects of promotion.

That in light of the said advertisement new appointments were
made by the respondents on adhoc basis and even the promotion
quota was also filled by the respondents though initial recruitment.

That in the meanwhile the Provincial Government Promulgated the
employees regularization Act, 2009 whereby all the adhoc
employees who were appointed as SST on temporary basis were
regularized thus further affected the cadre to which the appellant
belongs. That the promotion quota for which the appellant and his
colleagues have waited for decades has been washed by operation
of the said Act of 2009. Copy of the Act is attached as annexure

That feeling aggrieved the appellant and his colleagues knocked
the door of the Peshawar High Court through various writ petitions
including writ petition No0.2905/2009. That vide consolidated
judgments dated 26.1.2015 the said writ petitions were disposed
of with the directions that:
(i)- The act.XVI of 2009, commonly known as
Regularization of services) act, 2009 is held as beneficial
and remedial legislation, to_which no interference is
advisable hence, upheld.
(ii)- Official respondents are directed to work out the
backiog of the promotion quota as per above mentioned
example, within thirty days and consider the in service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruit.
Copy of the Judgment is attached as annexure ............ D.

That the respondents assailed the said judgment of the august
Peshawar High Court Peshawar in CPLAS No.127-P to 129-P/2015
but the same were dismissed as withdrawn vide judgment dated
20.9.2017. That then after the appellant and his colieagues time



and again visited the respondents for their promotion to the next
higher scale but the respondents instead of redressing the
grievance of the appellant and his colleagues advertised the posts
through initial recruitment through various advertisements. Copies
of the judgment and adveitisements are attached as annexure
.............................................................................. E&F.

That it is pertinent to mention that during service the appellant
was allowed up gradation/promotion to the newly up graded post
of Senior Certified Teacher (BPS-16) vide order dated 21.02.2013.
That it is pertinent to mention that appellant is the senior most
SCT (BPS-16) of the respondent department and also eligible in all
respect for promotion to the post of SST (BPS-16) which was
awarded to the appellant vide Notification dated 02.08.2016 but
with immediate rather than retrospective effective. Copies of the
service rules and educational testimonials are attached as
ANNEXUIE wuureuresansnssssararnrsrasssassnsanssnsassnnss arrrrennrernaran G & H.

That feeling aggrieved the appellant and his colleagues knocked
the door of august Peshawar high Court, Peshawar in various COC
Petitions numbers including COC Petition No.105-P/2018 and the
same has been disposed of vide judgment dated 8.11.2018 with
directions to approached the august Service Tribunal for claiming
of promotion and seniority. Copy of the judgment is. attached as

“ANNEXUIE sausunusastsssssansnnnnanssssssssssasasansssssssssanssssssssssnsnsassn 1.

That feeling aggrieved the appellant preferred Departmental
appeal but no response has been received so far. Hence the
present appeal on the following grounds amongst the others. Copy
of the Departmental appeal is attached as annexure ...cceeeseenes J.

GROUNDS:

A- That the inaction of the respondents by not allowing/granting ante
dated promotion to the appellant to the post of SST (BPS-16) is

against the law, facts, norms of natural justice and materials on the
record.

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of

- Islamic Republic of Pakistan 1973.

C- That the inaction of the respondents by not allowing/granting ante
dated promotion to the appellant to the post of SST (BPS-16) is
based on mala fide and arbitrary intentions and as such the same is
violative of the principle of natural justice.
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D- That, the respoﬁdenté acted in a malafide manner by not promoting

the appellant to the post of SST (BPS-16) from retrospective effect
inspite of eligibility, seniority and fitness.

E- That the respondents acted in arbitrary and malafide manner by not

ante dated promotion to appellant to the post of SST (BPS-16)
despite the fact that the appellant was not allowed in the initial
recruitment process because of the fact that he is in regular

promotion zone and will soon be promoted to the post of SST (BPS-
16).

F- That the inaction of the respondents by not allowing/granting

promotion to the appellant to the post of SST (BPS-16) is violative of
section-9 of the Civil Servant Act 1973 read with Rule-7 of the
(Appointment, Promotion & Transfer) Rules 1989.

G-That as per Rules and regulation the appellant is entitle for

promotion to the post of SST (BPS-16) with all consequential benefits
including seniority.

H- That according to Article 38(e) of the Constitution of Pakistan, 1973

the state is bound to reduce disparity in the income and earnings of
individual including persons in the services of Federation.

- I- That appellant seeks permission to advance other grounds and proofs

at the time of hearing.

It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANT
THROUGH: |
NOOR MOHA KHATTAK

MIR ZAMAN SAFI
" ADVOCAT
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THE *JKHYBER PAKHTUNKHWA|’
EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009.
( [KHYBER PAKHTUNKHWA] ACT NO. XVI OF 2009)

[First publwhed after having received the assent ofthe Governor of the [Khyber
Paldzlunkhwa] in the Gazette-of *[Khyber Pakhtunkhwa] (Extraordinary), dated the
24" October, 2009]

. AN
ACT

to ptowdefor the regularization of the services of certain employees
appomtea’ on adhoc or contract basis.

WHEREAS it is expedient to ;’Jrovide‘ for the regularization of the services of
certain employees appointed on adhoc or contract basis, in the public interest, for the
© purposes hereinafter appearing;

Itis hereby enacted as follows:-

“

1. - Short title and commencement.-—(1) This Act may be called the '[Khyber
‘Pakhtunkhwa]lEmployeeS (Regularization of Services) Act, 2009.

(2) It shall come into force.at once.
2. Deﬁni‘tiohs.—-—(l) In this Act, unlless the context otherwise requires,-

(a) “Commission” means - the $[Khyber Pakhtunkhwa) Public’
Service Commission; - .

(aa)  “contract appointment” ‘means appointment of a.duly quahfied :

person made otherwise than in accordance with the prescnbed
method of recruitment;

(b) “employee” means an adhoc or a contract employee appointed
by Government on adhoc ‘or contract basis or - second
shiftnight shift but does not include the employees for project

post or, appointed on work charge basis or who are paid out of
contingencies;

. *Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 : )
“Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011 . ’
*Substinuted vide Khyber Pakhtunkhwa Act No. IV of 2011 : .
*Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011 : §
"Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011
*Substituted vide Khyber Pakhmunkhwa Act No. TV of 2011
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(c)  “Government” means the Government of the *[Khyber’
Pakhtunkhwa];

(d) “Government Department” means any depzirtment constituted
under rule 3 of the '"[Khyber Pakhtunkhwa] Government
Rules of Business, 1985, and does not include any section of a

Department or an organization which is federally funded;

(e) “law or rule” means the law or rule for the time being in force
governing the selection and appointment of civil servants; and

(H “post” means a post under Government or in connection with
the affairs of Government to be ‘filled in on the
recommendation of the Commission.

(2) The expressions “adhoc or contract appointment” and “civil servant”
shall have the same meanings as respectively assigned to them in the ''[Khyber

Pakhtunkhwa) Civil Servants Act, 1973 ("’[Khyber Pakhtunkhwa] Act No. XVIII
of 1973). . : S

3. Regularization of services of certain emplovees.-—-All employees including
recommendees of the High Court appointed on contract or adhoc basis and holding
that post on 31* December, 2008 or till the commencement of this Act shall be
deemed to have been validly appointed on regular basis having the same
qualification and experience for a.regular post:

~ Provided that the serv'{c':e promotion quota of all service cadres shall not be
affected. ‘ ' C ' '

4. Determination of senioritv.---(1) The employees whose services are
regularized under this Act or in the process of attaining service at the commencement
of this- Act shall rank junior to all civil servants belonging to the same service or
cadre, as the.case may be, who are in service on regular basis on the commencement
of this Act, and shall also rank junior to such other persons, if any, who, in pursuance
of the recommendation of the Commission made before the commencement of this

Act, are to be appointed 'to the respective service or cadre, irrespective of their actual
date of appointment. '

.

(2) ~ The seniority interse of the employees, whose services are regularized
under this Act within the same service or cadre, shall be determined on the basis of
their continuous officiation in such service or cadre:

\ .

“Substituted vide Khyber Pakhmnkhwa Act No. TV of 2011
“Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011

- VSybstituted vide Khyber Pakhtunkhwa Act No. IV of 2011 : .
2Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 ' /
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‘Provided that if the date of continuous officiation in the case of two or more

employees is the same, the employec older in age shall rank senior to the younger '
one.

1 . ~

4A.  Overriding effect.——Notwithstanding any thing to the contrary contaided in
any other law or rule for the time being in force, the provisions of this Act shall have _
an ovcmdmg effect and the provisions of any such law of rule to the extent of
inconsistency to this Act shall cease to have effect.

-

-5, Repeal.---The North- West Frontier Provmce Employees (Regularization of

Serv:ces) Ordinance, 2009. (N.-W_F.P. Ordmance No. VII of 2009) is hereby

' repealcd

!

i3
-~

. Eﬁ
coriedcd




"égéu - JUDGMENFSHEET

Respondent_4.

judgmen! we propose io dispose of the .i.r-7s;‘a.;:f"‘.-'1f:-':’ Feliien ' : o

kPK R)\D

BSHTAWAR HIGH COURT PESHAWAR - [”’J ﬁw //»" UU’//M/ |

'(RHHQMLDEEUWWENU =

l/lfltl lJctflfon Ncw zgoo o: JOOQ

'ArtAuuxufANDcuunguum;QPEWHONERs 3
VERSUS. : '

THE CHIEF SECRETAR 'Y’?KPK ETc....REsbo,NDéNté‘:; | :
JUDGMENT, ;

D'\f;d;f héaring (96'“ & - 90['0

/\ppcilanUchLnUonuf C—,Z/(d(k/)// /\///J/ ///u /'l @/{L /(“L(J .
?wf/fﬂ’ (/\/J[/ /\d?{k_ O?(&/c‘(’/ﬂ - 7
/k/ ety <:%V/muV%&c—8;A~41 G

1

WAQAR A‘f—;ﬂﬁAD,f:SE?‘H.J.-'- Thicugh s sinie

-~

_/\16.2905 OF 2009 as well as thn uor*n:c(co WWrit Pe'ﬂw*'

Nos.2041, 2967,2968,3076. "02 3053,3189,3251,3292 of

2009,196,556,664,1256, 1662 163i169aé7ra?23a25ﬂ1:5

06,2798 of 2010 -& 206, 355,135 & 877 of 2011 a8 common

question.of law and lact s involved in Al thizse pols iions. :




)

i

¢

2-0° The .‘;)chli(iOI)é‘/‘f:”' in - all  the “writ oc(mons liave i
: ;'1;.3;)').'g:u;'/';_cc‘! 1his C-Ol{f‘l undor Article 1 QQ-QI the Cons[il{zrio‘/-) of

Islamic Republic of Pakistan, 1973 with the follo wing reliefi=i

“It is, therefore, prayed that o‘n'gécep‘ta'ncé

of the A;nendcd Wn‘t P’e"t[ti'o'n “ _the ab“ovc

. norcd Act No XVI 2009 namcly ‘Thc North : . ¥
‘Wcst Province Empioyccs (F'CJutauzauon ! ;
B of. bcl’wccb) Act 2009 datod 24"' October,
| 2009’ bcmg chgaI unlawful '_ w1tho‘ut""
~~authonty and JUHSdlCUOﬂ, :based : "oln
ma!af:de mtent:ons and; f : 'liib’.ein.'g' ; ._ :
unconsutut:onal as well as ul.tra wresr to
the basic r:ghts as ment;oned in the |
éconst:tut:on.* bc sct—aSIdo ang' "thcf
‘respondents be d;rected to f:H up the above '
noted posts after gomg through the !egal B
ah‘d‘ lawful "and ‘theg_ normal- proccdu.r:ce_ as -

-;qréséffbgd u‘nd,ef | the. prcvamng' -Iév}s:-
.f:(in':;’t‘:ia_lc!‘.'pf qsing'j;lthc hort cut.. for oblu:ng
therr own pers on.

.’t‘ IS “further . prayed that the
an:’ﬁqntjc)h _No.A-_-M/SET{M) - dated
11.‘12‘.'2.909 and No;ff}'caﬁon No;A-f?/s'“fs"r:(s):"
Contract-Apptt:2009 déted 11.12.2009, as
well as .Notifica.tion

No.SO{GMES//85/Z D09/SS(Contract) dated
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S - 13'1.05.2010,issuccl as a result of above

s’notcd ;mpu_;ncd Act whcrcby all (hl.. prrvatc C

i

"_:IOSPondents have been’ reg Julauxcd may

also bo s ct—a51dc in thc- I/ght of the abovo S
:;ub_.rni:,:,wn.., 'bomg. .lllcg:;l, untawful, in. A . o

constilutional and against the fundamental.

f.."'l‘!ghts ofthe petrtloners. T £ L

/\ny o(l:cr: _t'c/u:/' :dccu)cc',l’f m .'w'nfc"lf

proper in the circumstances and has not

.. heen ,r).':r'ffc;;!al“.'askod fo}' in tlic'f?oted Wi‘ft‘ o ’

;‘,Pe;‘fit}'o'h ‘may also bc very grac:ouslym :

e ;?'Jranfcd to the pct:t:onczs”

3- Itis averred in the petition that the petitioners are
Vsérwfng in the Education Department of KPK Wé'(king posted B i
‘as PST,CT.DMPET.AT,TT, Qari and: SET in different - . * . .

_ S_'cl'vpo/s,"thaz‘ respondents No.9 to 1359 were j’ap/:-qint;e_d' on. -

a:-d_ho'c/bo.:n‘tract”baSz"s- on différent times and. lateron their,

service ‘were ‘regularised” through Zthé‘;;iN'ortﬁ .'.ﬁ/vegt Frontier .
* Province Employees (Regularization of Services) Act, 2009; - ;

that almost all the petitioners have’ .got ‘theﬂl required

qualifications and also got at their credit the length of 'sé(vi'ce;

2’1 that ‘as per notification No.SO(S)6-2/97 daled 03/06/1995




- he Gualificition fof appointment/promotion  of the SET .

‘¢

¥

Teachers BIPS-16 was presciibed that 75% SETs shall be

selected through Dopartmental Selection Committce on the

basis of balchwise/lyearwise . ‘opén.‘. merit from amdngsr the

candidales haviig the prescribed qualiicaiion and remaining

25%. by inilist . recruitiment - throagh Pu.)//c Se/wc‘, :

‘) .C‘oiﬁhv.iss,ibh‘ Whereas fhr‘éugh the same _fné(fﬁéa'tfén: 'the

Il

qu.:h/u.almn fm /h(. up/:omlmcul/p/o/uo(/cm of Ihc, Subju,f

‘Spccxahst Tcachcrs BPS-17 was pros\,r/bed that 50% shall

L be sclecled. by promotion:. on the basis of _sehio_/'ify cum

- Education-Department till 22/09/2002 and the eppoiniments

prescribed for initial recruitment having five years service' and .
remaining 50 by initial recruitment through the Public Service . .

Conpmnission afid e above proc¢edinc veas adoplted by the

oit the ahove noted posts were made in the light of the aboye

~filness  aniongst the SETs _poséeSSIlvg the :QUé!ifﬁc‘atiojn”f e

1ol mca /on /f was furrher aver/ed lhaf the O/.d/nance ‘

No. XXVII of 2002 notified on 09/08/2002 was promulgaled ATFE

~
1

B ?und_er the . s/;.adow' of ‘which some ~‘1681 pos!s -of. dif/ere’hf

4//’ ,

cadres were advertised by the Public Service Commission.

TED




-

 That before the ,pronwlgaz‘ioﬁ of Act No.XVI of 2009, it was -
Capreticeof The dueation Department that s instead  of -

cpromoling the celigible and competent pe:‘sor;-s"“mnohgsl the

teachers community, they have been advemsi:}g the above

" noted posi‘spf SET (BPS-1 6) and Sgbjecf :Spéc/alist (BPS-.

17) on the basis of open merit/adhoc/contract whergin it'was

I

clearly mentioned that the said posts will bé temporary and

will continue only for a tenuré of six months or till the

ap/j,o}'ntm'ent: by the Public Servi'clga'd ‘Coﬁmiséfob or |

Departmental Selection Com)nitree That after passing {he:~

KPK Act No.XVI of 2009 by the Provincial Assembly the - =

”:frr-;s:'hl appointeés of six"months and one year on the a.dhof; B

and contract hasis including respondents no.9 to 1 351 with a e

clear affidavit for not adopting any legel course to make their

services regularized, have been made permanent and -

regular employees whereas the employeas and teaching P
- stalf of the Education Department having al their credit a

- sérvice of minimum 15 to ‘maximum 30 years:have-bgen

ignored. That as per contract Policy issued on 26/4140/.20"0'2

/,,/ “the Education Department was not authorised/entitied to




method of appointment, qualification and other cohdifions A\E.E.F
| R | |

_ “applicable to’ pos{ in consultation with Establishmeni &

/

ke appointiments in BRS-16 and alyove on the conlract

%

i i Alie :-uly appointing authorily under the rules W s

Public AS@r_\'/i'c'c—:' Comimission. That after the publication made

£

by the Public Scrvice Commission thousands of leachers

aligible for-the above said po's,ts: ‘have already applied hut

A .Ihey are ;!iH waiting for their calls and rhat-through the above :

Acl thousands of the adhoc leachers have been reguléirfzed "

which  has heoen  adversely effecled  Uhie )'iglzls of the

petitioners, thus having no efficacious and adequate remédy

: a{.\{uﬁabfé lo the petilioné’rs, the have kocked the door-of this

Court through the aforesaid conStitu‘ti'onal petitions.,

4- . The concerned official respondents. have furnished

paé'awise_-cormnenfe} wherein they raised certain legal and

factual objections including the' yueslion of _{p:rinfaiuab"im;f of

the writ pelitic::s. It was further stated that Rule 3(2)";0}'- the

N.W.EP. Civil Servants (Appointment,  Promotion & -

lay down

Traﬂsfef)Ru/_eé 1 989,' authorised a department {0

Administration Department ana the Finance Deparimeni. 4\/]




. 4 ) That lo ﬂimp/'ovel/u,o'lfSt the standard of ec)ucétion,_'(he S

. I Government f‘eplak:ed/amendéd ‘the old procedure ie. 7'00%
including SETs c‘h_roug/‘: Public Sezw’ce Comm/'ssion KPK for

:oc:u:(mcnt of SE/:) B 16 wo’o /\:ouf;cal:on No. SO(PE)

ap -

.>/._t~:,9../ (‘/Vol 1 dated 18/01/9011 wherein 50% SS n, (  é?) -
0 ’ o R she;// be se{ecfeo‘ by pro_mo!iOn on the b'as:'s; of $énid:“i(ytcz.'.r.'7
L ﬁ{u‘ess i the lollowing manner:-
 _ “(i) . Forty perc'ent from CT (Gen)
CT(Ag Jl} Cf(/ndUbl‘ Art) with at least 5
,_ yea'rsj\s'ervicié as such and having the
quéhhuaéxon ment:oned in column 3 |
(i) Four 'perc‘ent from amqhgsi‘ fthe'. DA -
_thh at least 5 years ser\;ice as such and
haviny 'qu;.:'liﬁculfuu in cu!t-'umz 3. _
(i) Four pe.rc'en:t from amo:hggt_ the, PE T
wilh at least 5 years seivice as $U§77 ancl
c ‘li;_a\)_ir1g"quqliﬁ‘c'_qt'fqn méﬁﬁon,éd f'n'co}um‘n 3.
(N) bné per’ceﬁ? amongst-'/ns‘truj'ci(fonai. .

: -Md terial Spec:ahsz‘s with at least 5 ypars




serviee and having qualification mentioned.

in column 3."

Itis urlher: staled _i;} the comments that due to the

degradation/iall ol quality educalian e Government

“abandoned, vl‘he ~pre_\)ioals r.ecruitment bo/icy - of -:
- />mrrnotin:i/npnoinn.no:‘)t/r‘ccmi{ment and in order to im,-;:‘pv;o |
| .‘Hu: standard of {cncl'zifjg cadre in_.Ele;nelnfa:yi& Socbn}dé_fjl/ .‘
‘Educétiod Department *of KPK, vide Notific':ation' daféd : .
09/04/2004 whgreiﬁ al serial No. 1:5, in 'go-lumn 5 the

‘appeintment of SS prescribed as by the nitial recruifmebt.~

5

“and that the - (North .- West  Frontier Provincial) Khyber

- Pakhtunkhwa Emp/oyees(RéguIarizathh of S—ervices)Act._

2000 (ACT No.XVI of 2009 dated 24" October, 2000 is legal;

lawlul and in accordance with the Constitution of Pakistan

which was issued by the cofnpetent authority and jurisdiction,

- therefore, all the writ petitions are liable to be dismissed. .~

5. We have heard the learned counsei for the paities and

have ‘gone through the record as well as the law on -(he

l ’?'K subject.

(Y

ATTES

]
3




9
G- The gricvance of the p(:li(ionch is hwo fold in respect
of Khyber. Pakhtunkhwd,  Employees (Regularization of
_'Selvices)"Act, 2009 firstly, they are alleging that regular.post
in different cadres were advertised through Public Service

Commission in which pelitioners weirg competing with high

- piolile canior but due to promulgation of Act ibid, they could - -

-."not made ‘l‘hror._igj"; it. as no furtherﬁ)qc’eédihgs welre
coricigfctéd agaiﬁst thej advarti;éd pbst and s'ec'c)n‘di‘y,l they'
um‘ qgiluu‘ug} 'U;c;' lcgili:_n.'-nlc Cxp‘cctv:mcy' i'c.gj:u'('!.ing'. their
picimolion, which has béen;bIOCkécf due to ‘the" in block
:'hclu.ctioh / regularization in a hgge number, courtesy Act, No.

XVI of 2009.

7- .. As for as, the [irst contention of advertisement and in -

bleck regularization” of employees is, concerned in this

respect it is an admilled fact that the Government has the

right and p_re/'og'ative to withdraw some _'posts, already

advertised, al any slage lon: Public Service -Commissioil

" and secondly no one knows that who could be selected in,

" open ‘merit case, however, -the right of competition is

”'/' © reserved. In- the instant” tcase KPK, employees




(/:.’(..*gu/:u‘iza{/on of Se/w'ces) Act, 2009

8- In order to comment L/pon the Acz‘ “1bid,

| (o gc r/)/ough the relevan. provision wh/ch re

1o

" chall enged by nyone.

S.2 Dofum‘;o:r /7)—--

aj----

aa) “contract appointment”

- mecans appomtment of a duly

qualified person made otherwise
than in accordancc witl  the

prescr/bed method of recruitment.

b)) cmp/oyoc means an

adhoc Or a contract employee

appomte# by Governmem‘ -on

adhoc or contract basis or second

shirt/night  shift but does not
include the employees for project

Rost or appointed on work charge |

was Promulgated,

arization  of .

Ser wces} Act, 1 967 were alsp pfomu/garod and weré never -

it is important

ads as under-

K




;’t;—“_

10 S e e

SRR Bt e N

A
.

JLNE R,

‘was never ever challenged by any one and the same,

11
basis or who are paid out of
contingencies;
-------- whereas,

S. 3 reads:-

Reqularization- _of _services _of

certain. employces.-:-- All
cmployeces | including
reccommendec of the High Courl
;:ppointcd on contract or adhoc
basis and holding that post on 31
December, 2008 or (il the
comimencement of this Act shall
be deemed to have been validly
' a‘ppointed on regular baéis '.having
‘the same quaiification‘ and

experience for a regular post;

9. The plain readinig of above sections of the Act, ibid,

“would show that the. Provincial Government, has reqularized

‘the “duly qualified pe_r"sons”, who were appointed on contract

basis under the Contract Policy, and ihe said Contract Policy

remained in practice till the commencement of the seid Act.

petitioners in their writ pelitions have not quoted any single 1\..

incident / preceaenl showing that the regularized employees ‘

under the said Act, were nol qualified ior the posi against

L~

R




A_/v)' 2008 or il lhe commenceme

}‘?
whtil'c:h ”'}Q)/ are regularized, I?OI" di placed on record any
~ documents showing that at (he ti;?j;gof their appoinfmen'r on
‘ conlract théy had made any obje;;;;r’i-b’n} Even o(‘he/v.l/ise,l the
superior courls have lime and ag:éin reinstated e‘mp!o?&es
whoue E':ip‘;)ofnl‘mon-ts were dgc/d/'ccl irregular by lhc
Goverinment Authorites, bbecagse' aQtlbriUes being
.-r.-:-.-p;')n.'-:ilal;,- for 'r_midngl irregula} appointments on 'szu'ely
!f,-n‘i'})()l':.‘uy and contract basis, could nol s_ubs.cc-;uenuy fum'ed
round and .fermfn.ate services becaése of no lack of
qualification bu? o man‘nor of selection and the benefit of the
lapses committed on part of authorities _could not ble given (o

the employees. In the instant case, as. well, at the time of

’appoinfrr‘f'eﬁt no one objected to, rather the authorities

commnitled lapises, while appointing the private respondent’s

w of number of

and olhers, hence al tiis belated stage in vic

judgments, Act, ,No; XV[ of 2009 was promulgaied._

Interestingly this Act, is not applicable to the education

department only, rather all the employees of the Provinciaﬂg.i E

" Government, recruited on contract basis till 315 December

nt of this Act have been




reqularized and hose employees of lo other departments

who have been regularized are not party (o this writ periffon.

i e

10- All the employees have becn regulanized under the

Acl, ibid are -duly qualified, eligible and competent for the

post against which they were appointed on contract basis

and this practice remained i operation for years. Majority of
dio those employecs gelting the benefit of Act, ibid may have
hecome: overage, hy now for the purpose of recruitment

against the fresh p‘os"t.

11- The law has defined such type of legislation as
“heneficial and reimedial®. A beneficial legislation is @

statue which purports to confer a henefit on individuals or a

class of porsons. The nature of such benefit is fo be

‘exlended relief lo said persons of onerous obligations under
contracts. A law enacted for the purpose of correciing @

cdefect in a prior law, or in order to provide a remedy where

rion previously existed. According to the definition of Corpus

* Juris Secundum, a remedial statute is designed {0 correct an

. existence law, redress an existence grievance, or introduced A‘E’?’ES"E’E@ |

h) .

llenged

/ requiarization conductive [0 the public goods. The che




i
!
{
!

Acl, 2009, seems lo be a curative statue as for yba/'s the

ETa) - Ty vy e . . - . ’ -
(hpn Provincial Governments, appointed employees on

contract basis but admittedly all those contract appoinz‘me:’ns |

were . made after proper advertisernent and on the’

recommendations of Deparimental Selection Commitlees.

‘12- In order to appreciate the arguments regarding

hr;:noffci:i/_ l(-._s(‘/is:/nﬁon it s important to understand the scope

and mehning of benclicial, remecial and Gurative legislation.

Previously these words have been explained by N.S Bindra -

in interpretation of statute, tenth edition in the folldxéfing,

‘manners:-

“A statue which pur‘bo‘h‘s to confer a
‘b‘énefit on ‘i_ﬁdivi:du'al;'; or a class of
persons, by reliving  them  of
onerous ob/igations‘under contracts
cntered into by them or which tend
to  protect persons ~ against
oppressive act from individuals with
whom  they stand in  certain -
relations, is called a beneficial
Jegislations....In interpreting such a
statue, the principle established is
tl;at there is no room for taking a
‘narrow .-view but that the court is
entitled fo be generou$ towards the

/’/ persons on whom the bencfit- has




been conferred. It is the duty of the
court (o ihtcrpret d  provision,
espec:/a/ly a beneficial provision,
Liberally so as to give it a wider
meaning rather than a restrictive
mcunmJ whicli would negate thc-
very object of the /u/o It is a woll
settled canon of construction that in
constructing  the ptovision  of
beneficont ¢nactments, the court
should  adopt that construction
which advances, fulfifs, and furthers
the object of the Act, rather than the
one which would defeat the same
and render the protection
illusory..... Beneficial provisions call
for-liberal and broad interpretation
so that thc real purpose, underly/ng
such enactments, is achieved and
full offect is given to the pririciples

. uriderlying such /egls/atfon."

Remedial or cuiative Statues on the other hand have

been explained as:-

g Are'modi'al. stéfqté is- one which
remedies defect in the pre existing law,
sratuféry or'-othervvise Tﬁeir'purpose is
. to koep pacc with the views of socjety: |

They scrve to kcep our systom of

< jurisprudence up  to date and in




o | | .16

L harmony with new ideas or conceptions

of what constitute just and proper
human  conduct. .Their legitimate
: . ‘ o o purpose is to advance human rights and

relationships. Unless they do this, they

arce not entitled to be known as remedial

-3_;[1 o o legisiation nor to be liberally construed.

- Manifestly a construction that promotes
improvements.in the admini_stratibn of:

- justice and the cradication bf defect in :
the systen of jun':;,m'udc:'réc should be o

favoured over one that perpetuates a .
wr.ong”. : |

Justice Antonin Scalia of the U.S. Supreme

‘Court in_his bool on Interpretation of Statute
states that; | ‘

“Remedial. . statutes  are

thosc which are made to supply

such defects, and abridge such

superfluities, in the common law,

as arise from either the gencral

imperfection of -all human law, i
Il'ro'm'. change of time  and
circumstances, frorﬁ the mistakes "
: and unadvised determinations of
unlearned . (or evén learned)

judges, or from any other cause

whatsoever.” N ' b‘ AFFE EE@

13- The legal proposilion that emerges is that generally 1\/\

beneficial legislation is to be given liberal inierpretation, the

beneficial legisiation must carry curalive or remedial content. .




“‘ .— /‘il | ‘ | @
. o - Such legislation must thereiore, either clarify an ambiguity or
an omission in the exislence and must therefore, the

explanatory or clarificatory in nature. Since the petitioners

does not have the vested rights to be appointed to any

' particular post, evén adver(ised‘ one andh pn‘vé!e /'cspor)derwzs
who have being regular‘{ze’d are having the requisite
qualfficatio:'{ for the post against which the were appoirited,
:vide challenged Act, 2009, wméh is not effecta;ng‘rhe vested
ri‘gm- of anyone, hence, the same is déemed to be a
béneﬁcial, romédia{ and _curati.ve legislation ﬁf t'h_g
Parliament; e

14~ This court in its earlier judgment dated.26" November

2009 in WP No. 2905 of 2009, wherein the same Kny'qe}
Pakhfum_(hwa (Regularization of Servers ) Act, 2008, v"ires'
were chél/e/ﬁed has held that this court has got no
j-u/‘isdicz‘/'on to entertain the writ petitic}r-; :in view of Articie 212
~ df the Constitution of Islamic Republic of Pakistan, 1973, as

an Act, ‘Rule or Notification effecfing the terms and ,g‘ondftions

of service, would not be an exception to that, if seen in the

/ fight of the spirit of .the ratio rendered in the case of .

1




_/;A.Slmrw:zm' & _others Vorsoas Government of Pakistan,

repo:rr-ed'in; 1991 SCVMIR 10_4.1; Even oiherwise, under ‘Ru/e 3
.(2) : pf the Khybc;jr.‘ Pakhtunkhwa (Civil Sé/vanrs)
(?/J/‘in)f/'l:hﬂc.-?nf), '/iro)77of;io;7 E?/‘I'-'(‘) Ua"néfer‘) é(‘//cs _7989, authiorize
a de‘par{meht to lay ddvgn J:TI'E.thOd of appointment,
qualilicalion arc ofther conditions applicable to he post in
consultation with Establisﬁn?é_nt &‘ Admim'sz‘rafive Dcpan'ment
and the Finance erar{n?cnt In-the fnsfqn[ case the ch)ly
p/ected Provincial Assembly has passed the B’(’l!}Ac;‘, which
was  presented 'th-erugh.proper ch-'annel i.e‘ La'.vl/ énd
Esfablisvhment De,c{?a_rtmen‘t, wh/ch cannot be quashed or
declared ilfegal at t/7/§ sta‘g‘e. |

1 5—_- Now cbfning "f(.) the s_econd.'é;s,oect of the case, that

’peti[ioners- Iegitiméte exﬁgcrahc}/ in the shape_of promot}'on

/753 suffer’éd due to the promulgation of Act, ibid, 'fnfhis :

“respect, itis a /ong standing principle that promotion is not a

vosted right but it is also an established principle that when

ever any law, rulis or instructions regarding promotion are

‘violafed then it b@.c_o}ne vested right. - No doubt petit{onérs in

the first instance cannot claim promotion as a vested right




19

but those who fall within the promotion zone do have the
right to be considered for promotion,

16- Since lhe” Act, XVI-of 2009 has been declared o

. benelicial and remediaj Act: -for the purpose of all those
employees who were. app:ointed on contract and rhay have

~become overage and the. promulgation’ of the Act. was

liecessary o givenr them lhe protection therefore, the other

:

‘side .of the picture could not be brushed a side simply. It is
the vested right of in service 'e/_nployees to be considered for
promotion at their own turn. Wh‘.er'el.a valid and proper-rules

for promotion have been framed which are not'given effect,
i

such omission on the part of Government agency amounts.

to failure to. perform a duty by law and in such caseé", High

Court always has the  jurisdiction to inlerfere. In ‘service

e?77p/byees / civil servants could -not claim promotion to a’

higher position as a maller of legal right, at the sameg‘(ime, it

*_had to.be kept in-mind- that &/l public powers were in the
nature of a sacrad trust and its funétionafy are requi)jed to

exercise same in a fair, reasonable and transparent manner

strictly in accordance with law. Any transgression from such




fllif;r.‘f;J)(.~:‘: lw:'u: lisshies Tey ek rostrained l)y the superior cournls (/;
their ,!:L).I'fSC]fofOI?' under 'A/'!/':c/e' 199 of the Consﬁz‘u{ior.z. One
coulc! noifl‘ overfook r:he:u‘ even in the absence of strict /eg;r/
right Uj’@fe was alwéy‘s legitimate expectancy on the part of a
scrl;ic’).‘; compelent and /;Qne'st carrier civil se/va‘nt to be
promoted (o a >hi-gher.positio_n or to be codsidéred, for o '

© promotion and which (;ou'/('/ only be denied for good, proper

and valid reasons..

17- jndegd the pe('iﬁoners_'can not c/gim Alheir initial
qppoi.":(};l‘ronfs: oﬁ a /71'g_hér,post {Juf they have every right to
_.bc__ considcred férf _bro'r('bt@n 'i.n accordance with the
promot/‘oh fr'ul.e‘s, "',” vﬁefld.. Itis ‘the object of the -ésﬂablishment
.of the éour[s ‘anld the Eontinue existence of courts of law is to ,
cﬁspensé éna‘ foster justice” and to right the wrong ones.
Purpose can never be com;;/ere/y achieved unlesé the 'in

justice done was undone and unless the courts stepped in

and refused o perpetusite what was patently unjust, unfair

- AYTESTED

.

and unlawful: Moreover, it is the duly of public authon'tieé as

-

appofntment is'a trust in the hands of public authorities and it o P/]

is their legal and .moral duty to discharge their functions as




' 4

f}l.!:{!(:(: '.win complele f‘/‘;?/')spa/'017cy as per requircment ol
‘la_'w, so thfatfbo person who is éligible and entitle to hold such
post is excluded from the purpose of selection and iz not
r!r;;).ri-ved of his any right.

'!‘8— COHS!ACJ'C-.‘-H'HQ the above se:tl/ed principles we arc of [h:c‘
firm r‘:;.)inio_ra that Net, XV/ of 20_.09 is although beneficial and
romediad Jegizsiation but itk coactiment s offected the o

service  crployees  who were in e promolion zone,

therefore, we are convinced that to the extent of in service
_employées"/ petitioners, who faﬂ within the promotbn zone

have su,ffe:'ed,g/?d in orde)‘ to rectify the inadvertent mislake

of tlj.é réspondents/Depa/'tment, it is récomménded that the

pronotion  rufes in '. field be 'imp!éménted aﬁd . those

employees in-a paﬁicuiar'cac}ré ;o whic;h cgartain quéta for
promolion is re‘seﬁxed for iﬁ _éerw’ce _emp/oyees, the same Iqe .
,ﬁHed idoﬁ brdnwt_ion basis. In order to remove the arpbiguity'
and bdk‘i[ﬁ)sifé';i in H?’ié?ééﬁ@d an e}(a'n?:ple‘is éuoted,.\.‘ Ifin any
cadre aé p@f.existcnce rulés,;ab,?oihtmen{ is to be made on
5Q/5O % basis ie 50" '%- inifia/' rec_ruifmeﬁt and 50 %

promotion quota then all the employees have been




)‘eQ}Jlanze

1

| éac}i@ and e

1 from among

!
!

19- Iﬁ view of the above, this writ petition is disposed of in

i

1. eligible for pi(omotion on the basis of sonority cum fitness.” [

the following terms:-

(i)  “The Act, XVI of 2009, commonly
known as (Regularization Of Services)
‘Act, 2009 is held as beneficial and
remedial '

legislation, to which no

interference Is advisable hence, upheld.

(i)~ Official respondents are directed

d Under the Act in question be calculated In that
qual number i.e remaining. 50 % are to promotedl

st the eligible in service ernployees, other wise,

[y

e b AP

tc}» - workout the backlog of the
ﬁromotion_ iwo,tg as per above
mentioned example, within 30 days and
consider the In service employees, till o
the backiog is washed out, till then l |
| there would be complete ban on fresh | |
fecruifmehts; '| o |
8 Order accordingly. %,,,24' | )
o W//‘” i I
*Arz}nou}nced. o U% CfE J i
26 Jar?ua/y2015 fﬁ% T ’ C/
]
!
;
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university.

recognized

NEXURE......... o
APPENDIX ‘ C/g ‘
Minimum Age Method of .
quaiification . and | limit recruitment. :
experience for '
initial appointment
or by transfer , |
3. "4, 5.
(i) Second class |18 to (a8) Fifty percent!
Bechelor's Degree | 35 by promotion |
WIth .two subjects | Years. [on the basis of
és - Chemiistry, | senicrity-cum-
-“otaﬂy, Zoaglogy, fitness " in .the
| Physics, ' following
| Mathematics, manners. . :
Statistics (1) fony percent
‘Humanities _ and | from ~ amongst
other  equivalent the certified
groups  from & Teachers
recognized (General).
University: or Certified
' Teachers
iy  M.A in (Industrial Arts).
tducation or and Certlfed
Bachelor's Degree Teachers
in Education from (Home
a

“Economics) with

at least five
years service as
such and. having
gualification
mentioned
column No. 3.
(i) four percent
from  amongst
the Drawing "
Masters with at
least five years{
service as such

in

and having
qualification
mentioned  -in

column No. 3.

(i) four percent
from  amongst
the Physical !
Education
Teachers  with;
at  least five !l

i vaarc comsires




(iv) one percent from amongst the
InctrLcLlonal Material Specialists, with
at Eeast five years service as such and
having . ‘qualification - ment1oned
column No. 3, and |
(v} one percent from amongst the
Arabic Teachers with at least five
vears service as such and having
quelification mentioned in  Column
No. 3, and ‘

(b) fifty:percent by initjal rocrwtment

Seniority
Arabic
Teacher
(SAT)
{BPS-16)

By promotion on the basis of
seniority-cum-fitness from amongst
Arabic Teachers with at least five

Iyears. service as such and having| -

qualification as prescribed for initial
recruitment of Arabic Teacher.

enicr
; Jhﬁoiogy

By - promotion on the basis of
,semori“y cum-fitness from amongst
Theology Teachers with at least five
years service as such and havmg
quahﬁcatlon as prescribed for initial
recruitment of Theology Teacher.

4. Senior

B8y promotion on the basis .of |

Certified seniority-cum-fitness, from amongst
Teacher ICar rified Teachers with at least five
| (SCT) - iiyoars service as such and having
(General) A lquahﬁcatlon -as prescribed for initial
"i(BPS-16)"{ | | recruitment of Certified Teacher

i ! R E | (General).

/)

/

- ~SrEEr— e S




-

()  Second : Class|By initial recroitment.
Secondary . ‘School |~ :
Certificate  from  a
recognized Board with ]
Shzhdatul Alamia  Fil
Uloomul  Arabia ~ -wal
I'Islamia from or Darul
Ulcom  Saidu  Sharif
Swat, - Dzrul ~Uloom
Darosh “Chitral,
Government run Darul
Uioom, as notified by
the "Government from
fime to time; or .
(i) - Second Class
Master's  Degrée  in
Arabia from 3
o recognized University. .
t1. | Theology | (i) Second  Class|(a)  Seventy  five
| Teacher Secondary School | percent by initial
|(TT) (BPS-|Certificate  from 2| recruitment; and B
15) recognized Board with | (D) twenty five percent
Shahdatul  Alamia  Fill by promotion on the
Uloomul  Arabia  wal | basis of seniority-cum-|
rslamia from or Darul | fitness from amongst |
‘Uloom  Saidu . Sharif | the senior Qaris with
Swat, ~ Darul Uloom|at least five Years
' Darosh . Chitral, | service and having
| Government "run Darul qualification - N
! ' Uloom, as notified by | prescribed for initial
1 ‘he Government from | recruitment of
| o time to time; or Theology Teacher;
| ‘ (i) Second = Class|Note: In case of non
| Master's  Degree  in | availability of suitable
Arabia from a | person for promotion
recognized University. | then by initial
| recruitment. |
12. | Senior Qari {By sromotion on the
' (BPS-15) - basis of seniority-

-

i

cum-fitness from
at - least five years
service as such and
having qualification
as prescribed  for

amongst Qaris with |

| initial recruitment.

.| Certified
Teacher

\|l ’ ‘.
i 113

| (General)

Bechior's Degree  or

equivalent qualification

(a) Forty. percent Dy
initial recruitment; a2nd

1

from @  recognized




Certified or two years

Associate,Degree in

‘Ed ucation from a .
cognized U.x{versm/

—

eighteen months

’ D‘p_lom_a in Education. -

(b) sixty percent

seniority-cum-fitness

from. amongst = the.
School  Headj &
Teachers with at least| - -

Primary

five vyears service  and
having - qualification

prescribed for initial
recruitment of Certified | =

Teacher (General).-

Provide that if no-'
candidate : is|. -

suitable
available amongst "the
Primary  School Head

Teachers for transfer,

then the posts will bej

filed by promotion on the

| basis of seniority-cum-
amongst | -
- school| .
teachers with at.least five

fitness  from
senior -primary

years service and having
qualification - prescribed

for initial recruitment of

certified ‘teacher
(General). | "
Note: In case of non
availability of suitable
person for  promation
‘then by initial

| recruitment. o

byz |
| promotion on the basis of |

from a recognized
University with two
vears training in the
relevant technical .
sub]ccts from any
Government industrial
or Govt: Technical -

Centre; or |
1 (b) Bechlor’s Degree
from-a recognized

(i) Bachelor’s Degree -

vocational Institute or.
- | qualification prescribed-

(a) Forty percent by
initial recruitment; and
(b) sixty percent by
promotion on the basis of

seniority-cum-fitness

from amongst the -
primary school head
teachers with at I€ast five
years service and having

4

for initial recruitment of

|'certified teacher
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m 1(0) Sccond Class Sccondary School Certificate, | 20 103_55—]
A (I]PS-‘l,S). ‘ . from 2 recognized. Board wnh Shahdatul |  years.
1 ' : Alamia Fil Uloomul Arabia wal Islania from |
o R : 3 recognized Tanzimuatul Wataqul Madaris:
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SInoease ol non availability ol suitable

siniy pcr\tt'ﬂl by promonon onabeoasis
oi scuiorily-cum-fitness, from amongsi
ine Primary School ‘Head Teachers with

least five -ycars scrvice and having

qulification  prescribed  for initial-

recnatbment of Cenificd Teacher

ACuaeral): : 3'/[
LProvuded i o no  suitable

ihable

Fleind

i mnongst  the

Teachers for |7

candulate
Prinagy
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fpuissyr,

g]'.vu/nlion onlthe basis of seniorily-cum-
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Son / Daughter of Micic Gul Kiuin
of the  Dir District

has obtained the‘degree of

Master of Arts

In  Histury - ip this University at the examination held in February. 3003

securing 4891000 marks and was placed in the Second Division.
The examination was taken as ashole / in parts.

Also passed in the Compulsory paper of Istunsivar.
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Controller, of Exathinations Chancellor
- ;:L__,t‘!(
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WRIT PETITION NO.3025-P/2009

Momin Khan (CT),.
GHS Khazana, Dir Lower,

1-

VERSUS

Muhammad Azam Khan, Chief Secretary, Khyber Pakhtunkh 8,
Peshawar. l

Muhammad Fakhre Alam, Secretary Elementary & Secondaf
Education, Khyber Pakhtunkhwa Peshawar. '

Muhammad Rafq Khattak, Director, Elementary & Seconddj
Education, Khyber Pakhtunkhwa Peshawar. '

.................... ressssenennn RESpondents/Contemnors

APPLICATION UNDER__ARTICLE- 204 OF _THE
CONSTITUTION OF THE ISLAMIC REPUBLIC OF
PAKISTAN, 1973 READ WITH SECTION 3 & 4 OF THE
CONTEMPT _OF COURT ORDINANCE, 2004 _FOR
INITIATING CONTEMPT OF COURT PROCEEDINGS

. AGAINST THE RESPONDENTS/CONTEMNORS

RESPECTFULLY SHEWETH:

1-

That the applicants/petitioners had filed "writ petitions N@.
3025/2009 'in this august Court which ‘was allowed vid
consolidated Judgment dated 26-01-2015. That in the salf
judgment this august Court directed the respondents to washol t
the backlog- created in terms of promulgation of the Khyb

Pakhtunkhwa Regularization of Services Act 2009.

That in the said judgment this august Court dlrected the offici 1

Respondents as per para 19 sub-para-(i) & (ii) of the ]udgme ¢
which are reproduced as below:-

+tha Fallasinm Favrmaasn.

. .__
—
==

“In view of the above this ert petttlon is disposed ff Ir




JUDGMENT SHEET |

- - PESHAWAR HIGH COURT pEsu'Aw
AR
(JUDICIAL DEPARTMENT)

- COC No. 79-P/2018 in WP No, 3025/2009

3

'z

- JUDGMENT.

JUDGMENT.
Date of hearing: 23.01.2019 N ubarnrad 1< hakak oty

Petitioner: ,. : S ek §-INoos

+ Respondent: ?:—.I'Cze(, SN QW ﬂ Z' !ZM M 5

/

WAOQAR AHMAD SETH, CJ:- .For. reasons

recorded in the connected COC No. 67-P/2018 with COC No.
310-P/2018 in WP No. 496/2010, this cbntempt petition' is

disposed of accordingly.

ANNOUNCED. : Co.
Dated: 23.01.2019 Ce

FED 2017




To, | | | TN
The Secretary (E&SE) Department,
Khyber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL FOR THE GRANT OF PROMOTION TO THE
POST OF SECONDARY_SCHOOL TEACHER (BPS-16) FROM THE DATE
WHEN THE PROMOTION QUOTA WAS FILLED UP THROUGH INITIAL
RECRUITMENT OR FROM THE DATE OF COMMENCEMENT OF THE ACT
NO.XVI OF 2009 COMMONLY KNOWN AS REGULARIZATION OF .
SERVICES ACT, 2009 NOTIFIED IN THE ‘OFFICIAL GAZETI'E ON .
24.10.2009 WITH ALL BACK BENEFITS.

Resgected Slr,

"~ With due respect it stated that I was initially appointed as CT in
your good self Department vide order dated 13.05.1992. During
service as Certified Teacher I was in the promotion zone to the post
of SST. (BPS-16) but the concerned authority instead of promoting
me advertised the said posts of SST (BPS-16) on adhoc/contract
basis. I was under protest and my colleagues applied for the said
post through initial recruitment but the same was also refused to me
and my colleagues on. the pretext that regular employees are not

* entitle to apply for the adhoc/contract posts of SST (BPS-16) thus me
and my colleagues were deprived from the prospects of promotion. It
is pertinent to mention that at the time of above mentioned
advertisement the post/cadre of CT (BPS-15) to which I belong have
no prospects of promotion.. In light of the said advertisement new
appointments were made by the authorities on adhoc basis and even
the promotion quota was also filled by the authority though initial -
recruitment. In the ~meanwhile the Provincial Government
Promulgated the employee’s regularization Act, 2009 whereby all the -
adhoc employees who were appointed as SST on temporary basis
-were regularized thus further affected the cadre to which T belong.
That the promotion quota for which me and my colleagues have
waited for decades has been washed by operation of the said Act of
2009. 1 was feeling aggrieved alongwith my others /colieagues -
knocked the door of the Péshawar High Court through various writ -
petitions including writ petition No.2905/2009. That vide consolidated
judgments dated 26.1.2015 the said writ pet[tlons were disposed of
-with the directions that:

A (i) The actXVI of 2009, commonly known as
W (Reqularization of services) act, 2009 is held as beneficial

and remedial legislation, to which no interference 'is
advisable hence, upheld.
(i1)- Official respondents are directed to work out the -
backlog of the promotion quota as per above mentioned

example, within thirty days and consider the in service
employees, till the backlog is washed out, till then there




would be complete ban on fresh recruit. The concerned ="
A authority assailed the said judgment of the august Peshawar High
4 Court Peshawar in CPLAS No.127-P to 129-P/2015 but the same
were dismissed as withdrawn' vide judgment dated 20.9.2017.
"That then.after me and my colleagues time and again visited the - o
concerned quarter. for our promotion to the next higher scale but =
the concerned authority instead of redressing - the grievances
. advertised the posts' through initial recruitment through various
advertisements. That it is pertinent  to mention that 1 was
~ promoted to the post of SST (BPS-16) vide Notification dated
02.08.2016 with immediate effect rather than retrospective effect
i.e. from the date when 'the quota was filled up through initial
recruitment. I am feeling aggrieved filed this Departmental appeal
~ before your good self for redressal of my grievances. -

"It is therefore; most humbly prayed that on acceptance of this -
‘Departmental I may very kindly be promoted to the post of SST
(BPS-16) including seniority with all back benefits w.e.f. the date
when the promotion quota was filled up through initial recruitment.

. | 4
' Dated: 11.07.2019

 MOMIN KHAN SST (BPS-16),

GMS Pai Khel, Kotaki, District Dir.Lower




VAKALATNAMA o

| Betow Ao B Loice Tortured Bofeeras

OF 2019
| | (APPELLANT)
[orreny _fihorr (PLAINTIFF)
(PETITIONER)
VERSUS
| (RESPONDENT)
e B Pagtl i (DEFENDANT)

I/Vyé W oseersy Yl |

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on, my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
" receive on my/our behalf all sums and amoun;ts payable or

deposited on my/our account in the aboqiied matter.

Dated. / /2019

CLIENT -

ACCEPTED |
NOOR MOHAMMAD KHATTAK

SHAHZULLAH KHAN YOUSAFZAI

MIR MMA

ADVOCATES
OFFICE: ~
Flat No.3, Upper Floor,

Islamia Club Building, Khyber Bazar,
Peshawar City.

Phone: 091-2211391

Mobile N0.0345-9383141
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
SERVICE Appoat o1 ony o DI BER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO.1693/2019.

MR. Momin Khan SST.

........ Appellant
VERSUS

1. The Government Khyber Pakhtunkhwa through Secretary Elementary and secondary
Education at Peshawar.

2. Director (Elementary & Secondary Education), Khyber Pakhtunkhwa Peshawar.

3. District Education Officer {Male) Dir lower at Timergara.
' (RESPONDENTS)

" PERA WISE COMMENTS ON BEHALF OF RESPONDENTS 1,2.and 3.

RESPECTFULLY SH EWETH

PRELIMNARY OBJECTIONS:

1. The appellant' has got no locus standi or cause of action to file the instant appeal.

2. The appeliant has concealed the material fact from this Hon! Able Tribunal, hence
liable to be dismissed.

3. The appellant has not approached this Honorable Trsbunal with clean hands. .

4. The appellant has filed the instant appeal on malafide motives.

5. Theinstant appeal is against the prevailing laws & rules.

ON FACTS.

1. Correct. A _ : _

2. As per government policy, the advertisement was made, just to fulfill the vacant posts
on contract / ad hock bases: The appellant could not challenge the advertisement/
policy at the time, hence denied.

3. As per advertisement the appellant was not eligible to apply against the contract post
~ denied. |

7

In correct and denied.

Correct.

Court has already disposed the case hence need no- comments.

Incorrect, the advertrsement was made against 25% quota, whereas 75% quota was

fulfilled through promotnon Those who were eligible, promoted to SST BPS-16

including the appellant on his own turn. . :

8. In addition to para No. 7 above the appellant was promoted to SST BPS-16 under the
promotion quota on his own turn, after fulfilling all the caudal formalities.

5. Need no comments.

N o u s

0. The appellant has been precmoted to SST and has given proper seniority number.



[~}

A. Incorrect, the appellant is misconceived, he has been availed seniority from
the date of his promotion.

o)

- Incorrect, all the employees are treated as per law/rules in vague,

C. Incorrect, all the SSTs promoted and the appellants are placed at the
seniority list accordmg to their date of promotion. _ ,‘

D. Incorrect, as per advertisement he was not eligible against the contract/ad
hock post, however they were promoted to SST-16 on their turn.

E. As para D above’.

F. Incorrect, the appellant was promoted to SST B-16 on his turn under the rules and

policy.

G. Incorrect, the appellant already been availed the benefits of promotionto SST B- 16 on
his turn and seniority.

- H. Incorrect, the appellant misconceived, there is no disparity and he has been
promoted to the post of SST'B-16 on his own turn along with others.

I. The respondent department will argue more at the time of heari'ng'if allowed.

Itis therefore, humbly prayed that on acceptance of the above submission,
the instant Service appeal may very graciously be dismissed in favor of the
answering respondents with cost.

W SECREETARY « DIRECTOR

GOVT: KHYBER PUKHTOON KHWA . ELEMENTRY & SECODARY - ,
ELEMENTRY AND SECONDARY DEPARMENT EDUCATION KHYBER PAKHTOON KHWA"
{Respondent No.1) - . (Respondent No.2})

DISTRICT EDUCATION/OKFICER (M)
DIR LOWER AT TIMERGARA
(Respondent No.4) '

- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR



