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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR ‘

Khyﬁey Pabhint b,
APPEALNO. A9S  j2019 Sl

By, N;j,m{ iﬁj‘
Mr. Mehmood Khan, SCT (BPS-16), L 0% /1l
GHS Katar Khel, Tehsil Pahar Pur, District D.I Khan. ”“‘“"““LMK}
et as vesssersssenssrenassss APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary
(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2-  The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3-  The District Education Officer (M), District D.I Khan.
...... nsesssennansarssrsrrsssansssssaseesssssnenss RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER (BPS-16) FROM THE
DATE WHEN THE PROMOTION QUOTA WAS FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT, 2009 NOTIFIED IN THE
OFFICIAL GAZETTE ON 24.10.2009 WITH ALL BACK BENEFITS
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STATUTORY
PERIOD OF NINETY DAYS '

PRAYERS:

That on acceptance of this appeal the respondents may kindly be

directed to consider the appellant for promotion to the post of

Secondary school Teacher (BPS-16) from the date when the promotion

_ quota have been filled by the respondents through initial recruitment

or from the date of Commencement of the Act No.XVI of 2009
E"%ediﬁ"'&"’-@iiasmmmonly known as Regularization of Services Act, 2009 Notified in
the official gazette on 24.10.2009 with all back benefits including

Regﬁstra}’ seniority. Any other remedy which this august Tribunal deems fit that

BN \\ \ \? may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

e "N\“* WA Brief facts giving rise to the present appeal are as
under:- '
b~ oy
- 1- That initially - the appellant was appointed as PST in the
respondents Department vide order dated 31.08.1985 and the
appellant was appointed as CT vide order dated 11.10.1996. Copy

of the service book is attached as annexure



That during service as certified teacher the appellant was in the
promotion zone to the post of SST (BPS-16) but the respondents
instead promoting the appellant advertised the said posts of SST
(BPS-16) on adhoc/contract basis. Copy of the advertisement is
attached as aNNEXUIe iiiiiresesrainimerensnsnsssreresensnssrasassananss B.

That under protest the appellant and his colleagues applied for the
said post through initial recruitment but the same was also
refused to the appellant and colleagues of the appellant on the

pretext that regular employees are not entitle to apply for the

adhoc/contract posts of SST (BPS-16) thus appellant and his
colleagues were deprived from prospects of promotion. That it is
pertinent to mention that at the time of above mentioned
advertisement the post/cadre of C.T (BPS-15) to which the
appellant belong have no prospects of promotion.

That in light of the said advertisement new appointments were
made by the respondents on adhoc basis and even the promotion
quota was also filled by the respondents though initial recruitment.

That in the meanwhile the Provincial Government Promulgated the
employees regularization Act, 2009 whereby all the adhoc
employees who were appointed as SST on temporary basis were
regularized thus further affected the cadre to which the appellant
belongs. That the promotion quota for which the appellant and his
colleagues have waited for decades has been washed by operation
of the said Act of 2009. Copy of the Act is attached as annexure

That feeling aggrieved the appellant and his colleagues knocked
the door of the Peshawar High Court through various writ petitions
including writ petition No0.2905/2009. That vide consolidated
judgments dated 26.1.2015 the said writ petitions were disposed
of with the directions that:

(i) The act.XVI of 2009, commonly known as
(Regularization of services) act, 2009 is held as beneficial
and remedial legislation, to which no interference is
advisable hence, upheld.

(if)- Official respondents are directed to work out the
backlog of the prometion quota as per above mentioned
example, within thirty days and consider the in service
employees, till the backlog is washed out, till then there

would be complete ban on fresh recruit.
Copy of the Judgment is attached as annexure ............ D.

That the respondents assailed the said judgment of the august
Peshawar High Court Peshawar in CPLAS No.127-P to 129-P/2015
but the same were dismissed as withdrawn vide judgment dated
20.9.2017. That then after the appellant and his colleagues time



and again visited the respondents for their promotion to the next
higher scale but the respondents instead of redressing the
grievance of the appellant and his colleagues advertised the posts
through initial recruitment through various advertisements. Copies
of the judgment and advertisements are attached as annexure
.............................................................................. E&F.

8- That it is pertinent to mention that during service the appellant
was allowed up gradation/promotion to the newly up graded post
of Senior Certified Teacher (BPS-16) vide order dated 21.2.2013.
That it is pertinent to mention that appellant is the senior most
SCT (BPS-16) of the respondent department and also eligible in all
respect for promotion to the post of SST (BPS-16) which was
awarded to the appellant vide Notification dated 02.08.2016 but
with immediate rather than retrospective effective. Copies of the
service rules and educational testimonials are attached as
ANNEXUIE t1ievasearsarssssarsssnrsssssarassssassssassassrsnssnsssnnssssas G & H.

9- That feeling aggrieved the appellant and his colleagues knocked
the door of august Peshawar high Court, Peshawar in various COC
Petitions numbers including COC Petition No.182-P/2018 and the
same has been disposed of vide judgment dated 13.12.2018 with
directions to approached the august Service Tribunal for claiming
of promotion and seniority. Copy of the judgment is attached as
ANNEXUIE turiassmsrasssssnnnnssssassnsansasssnssssnssnnsansenssnssnsssssssssnns I.

10- That feeling aggrieved the appellant preferred Departmental
appeal but no response has been received so far. Hence the
present appeal on the following grounds amongst the others. Copy
of the Departmental appeal is attached as annexure ......eevevees J.

GROUNDS:

A- That the inaction of the respondents by not allowing/granting ante
dated promotion to the appeliant to the post of SST (BPS-16) is

against the law, facts, norms of natural justice and materials on the
record.

B- That appellant has not been treated in accordance with law and rules
by the respondent Department on the subject noted above and as
such the respondents violated Article 4 and 25 of the Constitution of
Islamic Republic of Pakistan 1973.

C- That the inaction of the respondents by not allowing/granting ante
dated promotion to the appellant to the post of SST (BPS-16) is
based on mala fide and arbitrary intentions and as such the same is
violative of the principle of natural justice.



- D- That, the respondents acted in a malafide manner by not promoting
the appellant to the post of SST (BPS-16) from retrospective effect
“inspite of eligibility, seniority and fitness.

E- That the respondents "aEt’ed in arbitrary and malafide manner by not
ante dated promotion to appellant to the post of SST (BPS-16)
despite the fact that the appellant was not allowed in the initial
recruitment process because of the fact that he is in regular

promotion zone and will soon be promoted to the post of SST (BPS-
16).

F- That the inaction of the respondents by not allowing/granting
promotion to the appellant to the post of SST (BPS-16) is violative of
section-9 of the Civil Servant Act 1973 read with Rule-7 of the
(Appointment, Promotion & Transfer) Rules 1989. |

G-That as per Rules and regulation the appellant is entitle for
promotion to the post of SST (BPS-16) with all consequential benefits
including seniority.

H- That according to Article 38(e) of the Constitution of Pakistan, 1973
the state is bound to reduce disparity in the income and earnings of
individual including persons in the services of Federation.

I- That appellant seeks permission to advance other grounds and proofs
at the time of hearing.

It is therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.
AP NT '.

MEHMGOD KHAN

THROUGH:
NOOR MOHAMMADKHATTAK
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MIR ZAI&II{\N SAFI
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‘ .  THE® [KHYBER PAKHTUNKHWA] C“
- EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009.

o (‘[KHYBER PAKHTU\IKHWA] ACT NO. XVI OF 2009)

[First published after having recezvca’ the assent of the Governor of the [Khyber
Pakhtunkhwa] in the Gazette of [Khyber Pakhtunkhwa] (Extraordmarv) dated the
, <o 24" October,” 2009]

AN
CACT

to provide for the revula: ization of the services of certain emplayees
appomzea’ on adhoc or contract basis.

: ' s

WHEREAS it is expedient to provide for the regularization of the services of
certain employees appointed on adhoc or contract basis, in the public interest, for the
purposes hereinafter appearing;

Itis hereby eniacted as follows:-

1. Short title and commencement.--—-(1) This’ Act may be calléd the "[Khyber
: Pakhtunkhwa] Employees (Regulamatlon of Servwes) Act, 2009.

2) It shall come into force at once. .
2, Definitions.-—(1) In this Act, unless the context otherwise requires,- o

(a) “Commission” means the "[Khyber Pakhtunkhwa] Public .
Service Commission; '

(aa)  “contract appointment” means appointment of a duly qualified
person made otherwise than in accordance with the prescribed
method of recruitment;

- (b) “employee” means an adhoc or a contract em'plcSyee appointed
by Government on -adhoc or contract basis or second
shift/night shift but does not inciude the employees for project

- post or appointed on work charge basis or who are paid out of
contingencies; !

*Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011
“Substituted \;dc Khyber Pakhtunkhwa Act No. TV of 2011
5Sub:umu:d “ide Khyber Pakhtunkhwa Act Na. TV of 2011
Subsututcd wide Khyber Pakhtunkhwa Act No. TV of 2011
7§uh<t1m(ed vide Khvber Pakhtunkhwa Act No, IV of 2011 .
Subsm‘utcd v ldc Kh\ber Pakhtunkhwa Act No. TV of 2011
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(c) “Government” means the Government of the. 9[Khyb’er‘
Pakhtunkhwa]

(d) “Govcmment Depaﬂment means any department constituted
under rule 3 of the IO[Khyber Pakhtunkhwa] Government
Rules of Business, 1985, and does not include any section of a

. Department or an organization which is federally funded,

(e) “law or rule” means the law or rule for the ttme being in force
govemmg the selection and appointment of civil servants; and’

(H “post” means a post under Government or in connection with
the affairs of Government to be filled in on the -
recommendation of the Commission.

(2) The cxpressnom “adhoc or contract appointment” and “civil servant”
shall have the same meanings as respectively assigned to them in the ''[Khyber"
Pakhtunkhwa] Civil Servants Act, 1973 ('*[Khyber Pakhtunkhwa] Act No. XVIIT

of 1973).

3. _Regularization of services of certain emplovees.---All employees including:

- recommendees of the High Court appointed on contract or adhoc basis and holding

that post on 31% December, 2008 or till the commencement of this Act shall be
deemed to have been validly appointed on regular basis having the same
qualification and experience for a regular post: . '

Provided that the service promotlon quota of all service cadres shall not be
affected. ;

-4, Determination of senioritv.—--(1) The employees whose services are
' refrulanzed under this Act orin the process of attaining service at the commencement

of this Act shall rank junior to all civil servants belonging to the same service or
cadre, as the case may be, who are in service.on regular basis on the commencement
of this Act, and shall also rank junior to such other persons, if any, who, in pursuance
of the recommendation of the Commission made before-the commencement of this

Act, are to be appointed to the respective service or cadre irrespective of their actual‘
date of appointment.

(2) The seniority interse of the employees, whose services are regularized
under this Act within the same service or cadre, shall be determined on the basis of
their continuous officiation 1n such service or cadre: \

Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011

"Substituted vide Khyber Pakhtunkhwa Act No. TV of 2011
""Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011
“*Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011




Prov1ded that if the date of contmuous ofﬁmatlon in the case of two Or more

employees 1s the same, the employee older 1 in age shall rank senior to the younger
one. “

~4A.  Overriding effect. --N0twﬂhstandmg any thmg to the contrary contamed in

. any other law or rule for the time being in force, the provisions of this Act shall have
an overriding effect and the provisions of any such law or rule to the extent of
1nconS|stency to this Act shall cease to have effect -

S. Repeal.---The North-West Frontier Province Employees (Regularization of -

Servites) Ordinance, 2009 (N. -W.F.P. Ordinance No VII of 2009) is hereby
repeaied

o
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 ATTA ULLAH AND OTHERS

v,'Responadent bl/\ (S

~ judgment we propose to dispose of the instant Writ Petition

- | é‘l'stio':n o'fva and fact is involved in all these pefitions.

a ! v
: i *
I : '
; i s
. 1{ | l‘ el R \
- o :
| : ‘ @
i : o

JUDGMENT SHEET

Writ Pétition No.2905 of 2009.

VERSUS.

o '
THE CHIEF SECRETARY KPK ETC....RESPONDENTS..

[
1
'

"JUDGMENT.

2,600 S

Date of "hear'ihg

agbw« %AW&%

” WA‘ AR AHMAD SETH,J:- Through this - sfn'lgle

_'No.290$ OF 2009 as well as the connected writ Petition.
. ’ (L

|

| Nos 2941 2967,2968,3016. 3025.3053,3189,»3251;3292 of

'.-2009 496 5 "6 664 1256,1662, 1685 1696,2176,2230, 2501 2696

28 ojf 2640 & 206, 355,435 & 877 of 2011 as common
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Appella‘ntIPetituoner b}@__abu_ﬁa_m_ﬂb_b(_g&lm /)ﬂc}lv@ '@fQT |
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I R i
2-. The petitioners in all  the writ petitions have

approac,fhed 'this Court under Article 199 of the Constitution of
Islamic Republic of Pakistan, 1973 with the following relief.-

1t js, therefore, prayed that on acceptance
of the Amended Writ Petition the above
noted Act No.XVI 2009 namely ‘The North '
West Province Employees (Regularization
o:'f Serv'icesj Act, 2009 dated 24" October,
2%)?)9’ being illegal unlawful, without
a}:tho‘ri'gy and jurisdiction, based on
n;alaf(d'e intentio;?s and being
_unconstltut:onal as well as ultra vires to
the basic nghts as mentioned in the -
clionstitut:on be set-aside and the
rl!espondents be directed to fill up the above
nioted posts after going through the legal
ai!lr1d Ia;wful and the normal procedure as ‘
pirescfibed under the prevailing . laws
ir%stez':d of using. the short cuts for obliging | .
the:r o1wn person. | .
5 t is further prayed that the |
r;otlfjatron No.A-14/SET(M) dated

12009 and Notification No.A- 17/SET(5)

cqn:-:}l:t-Apptt:zoos dated 11.12.2009, as
; as : Notification ..

:(G)ES/1/85/2009/SS(Contract) dated' '

e omrme eyt = A

U S U T




: the {qughﬂcaton for appointment/promotion of the SET

o
~ Teachers BP$-16 was prescribed that 756% SETs shall b'?

o ,
,sfelecteq through Departmental Selection Committes on the

basis o'Jf bal}chwis'e/yeamise 6pen merit from amongst thé

pandidaf@tes Jjaving the prescribed qualification and remainin?

o o
25% by Vnmal recruitment through Public Service

1

Cofnmissiorl whereas through the same notification the

qu#!iﬁcé};t{on; fP'r the appointment/promoﬁoh of the Subject
s | j . .

'-.Sp%ecialfist Teachers BPS-17 waé prescribed that 50% shall

be se[eictenj‘ by promotion on the basis of seniority cum

fitness amongs! the SETs possessing the qualification

b‘rescn‘t;ed for initial recru'itment having five years service and
remaml;vg 50 by initial recruitment through the Public Seer
Comm@s:on and the above procedure was adopted by the
Educatt:'(.)n Department till 22/09/2002 and the appomtments

on the abox/F noted posts were made in the light of the above

nottftcation It was further averred that the Ordmance

|- . l

No. XXVII of 2002 not:fed on 09/08/2002 was promulgatedl !

i
i

fwnder @he' shadow of which some 1681 posts of differeqt

'-ééd\lres% werg advertised by the Pubhc Serwce Commtss:onl

}

)
1]
I3

=
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AITESTED oo

| . ' -
That !before the promulgation of Act No.XVI of 2009, it was

v -
practice of the Education Department that instead of

| -premoting 'tﬁie: eligible and competent persons amongst the 1

e S —

rteacher.'i's communily, they have been advertising the above !

noted piosts of SET (BPS-16) and Subject Specialist (BPS-

et "

17) on the basis of open merit/adhoc/contract wherein it We'ls

it oy

| clearly Erénentioned that the said posts.will be temporary and
n)ill cor}tinue only for a tenure‘ of six months or til the
‘apnoint}nent by the Public ‘Sefn/iced Commission or‘
benadn?enfal Se}ectien Committee Thet after passing the

KPK Act No.XVI of 2009 by the Provincial Assembly the

fresh abpoiri?tees of six months and one year on the adhdc

and coritrac} basis including respondents no.9 to 13571 with a

. V'c:leer afﬁdaJ!_it for not adopting any legal course to make tneif

sehtces re&uianzed have been made permanent and

1 , : o
o reﬁular em{ployees whereas the employees and teach b _

‘staff ofil the| Education Depan‘ment having at their c,redlt a

.'s‘erviceé of %Lnfinimum 15 to maximum 30 years have be'eni
ignored. That as per contract Policy issued on 26/10/2002

/ the Educatidn Department was not authorised/entitied to




Afi STE%apblicable '.(o post in consultation with Establishment &

5

make: appoint'ﬁents in BPS-16 and above oh the contréct

. . '
bas:s?as the @nly appointing authority under the rules was

| Public Service| Commission. That after the publication made

by the qub)iic’Service Commiséion thousands of teachers
elig)ible Efo‘r the above saiqr posts have already applied but
| tﬁey are% still waiting fqr their calls and that through the -above
Act thou::sands of the adhoc teachers have been regﬁlarized
which }:rés been adversely effected the rights éf the
petitionérs, thus having no efﬁgacious and adequate remedy
' availabl%z to thel‘l,; petitioners, the have knocked the door of this
Court th?(éugh the aforesaid constitutional petitions.

4- T%ye goncerned official respondents have _fumishe'c!i
pjaraWis%a cqmments wherein they raised certain legal and
féctdal c;bje :1tions including the questfon of maintainability of
the .wn't: petitions. It was further stated that Rule 3(2) of the

|
Promotion &

I . ' i
. Tr%‘nsfe}')qufes 1989, authorised a department fo lay down

NWFP Givil Servants (Appointment,

'm'etthodzi. of 'appointment, qualification and .other conditions

| 'Adminiétratior- Department and the Finance Dep ’men't.“_

py———N |

F e




That to fAn}:rové/L}blist the standard of education, the

. 1 ' , .
Goq‘emn?ent réplaced/amended the old procedure i.e. 1 00% |

l ' !

mciﬂfyd[ ng SETS through Public Service Commission KPK for

(ecr?.llﬁmgnt ofi SETs B-16 vide Notification No.SO(PE)4-

|
Ill dated 18/01/2011 wherein 50% SSTs (SET)

5/SS-RC/Vol

.'._._..f

‘shall be ééelected by prdmotion on the basis of seniority cum

| fitness in the following manner.-

(). Forty percent from CT (Gen)

CT(Agr), CT(indust: Art) with at least 5

years service as such and having the

qbaliﬁlbal']tion mentioned in column 3.

(n) Four percent from amongst the DM
w:th at least 5 years service as such and

hfaving qualification in column 3.
(ii{'i) Four percent from amongst the PET

with at least 5 years service as such and

3
|

hfaw’ng qualification mentioned in column 3.
(IV) One percent amongst !nstructional

A{ Matenal Spec:ahsts with at least 5 years
@ N ey . e |
Ayl ﬁ’ﬁ?_w = TED
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serviqe |and- having qualification mentioned

in colymn 3.” : !

It }siﬂf:_rthér stated in the comments that due to th].?
. o ‘ '

deéra‘da‘!tion/fe Il of quality education. the Government

é.bando%?ed Zé the  previous  recruitment poliéy of
prémotién/appointmenVrecruitment and in order to improv?
the stéré?dard of teaching cadre inElementa'ry‘& Secondaly
Educati%?n Department of KPK, vide Notification datec:lj
09/04/2%004 wherein at seﬁa/ No  1.5 In column & the

éppointinent (i)f ‘SSAprescribed as by the initial recruitment

"and‘.th.;ia't t*?e (North West  Frontier Provincial) Khyber
o

| Pakhtunkhwa Employees(Regularization of Services)Act,

2009 (ACT No.XVI of 2009 dated 24" October, 2009 is legal,

‘léqul and in accordance with the Constitution of Pak'istah
. ]

‘ Which vf(as issued by the competent authority and jurisdiction,
i‘_herefo;ge, all the writ petitions are liable to be dismissed. - .

!
4

5- We have heard the learned counsel for the parties and

: héve‘ g';one through the record as well as the law on the

et o e b A1 AN Py TS i AT n e



not mvaide

“

6- Tl?e gLfe vance of the petitioners is two fold in respec!é

of Khyléer Fékhtunkhwa, Employees (Regularization o}

.Ser'}/ic%es;) -Aét-, .'i2009 firstly, they are alleging that regular post

ok oo " '
in q:t#ergnt Hdres were advertised through Public Service
I N : : ' ‘

: Coﬂ'vmrs:s:on. i which petitioners were competing with high

profile cgrn’e{ but due to promulgation of Act ibid, they could
;l : .
1hro'ugh it as no further proceedings were

i

‘conducted against the advertised post and secondly, they

are égiitat/'ng the legitimate expectancy regarding their
promotion, which has been blocked due to the in block
induction / regularization in a huge number, courtesy Act, No.

XV of 2009.

:Z.- - As foll1 as, tbe first contention of advertisement and in

'blo'ck ragula'laﬁzatién of employees is concerned in thi§

,.ré’_épecti:it is an admitted fact that the Goverhment has the

ﬁ'ght arsi?d prefogétive to withdraw some posts, already

§

édverﬁs';ed, at any stage from Public Ser\(icé Commission

and secondly no one knows that who could be selected in

‘.opven' 'rf)en't case, however, the right of competition is -

instant case KPK,

employees

R ——

e T
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: & l

(Regulanzahon of Serwces) Act, 2009, was promulgateJ

' - v . 1 y ‘I
wh:ch /q-faoif ﬁvas not the first in the line rather N.\W.F.P (now

4

Khyber! Pafhtunkhwa) Civil Servants (Regularization of
SQWJFGES) Act, 1988, NWFP (now Kﬁyber Pakhtunkhwa)
A E i | i

(Rﬁgit//aztion af Services) Act, 1989 & NWFP (now Khyber

5 Pa*m:tuékhwé, Adhoc Civil Servants (Regularization ?f

' Seﬁvicé,'ls) Attt 1987 were also promulgated and were never

‘challenged by anyone,
6 5

| .
8 In order to comment upon the Act, ibid, it is importan%t

to go through the relevant provision which reads as under:-
8.2 Definitions. (1)--
g)e---

| ) :
aa) ‘“contract appointment”
| means appointment of a duly
| quahfred person made otherwise

than In accordance with the |
prescnbed method of recruitment. \

.

|

i b)  “employee” means an
] adhoc or a contract employee
| appointed by Government on
| adhoc or contract basis or second
shirt/night shift but does not
include the erﬁpldyees for project

A{ post or appointed on work charge |

B et
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L E
; bas:s or who are paid out of |
R ‘~: - f:dntmgencies, <
4' -i-—:----- whereas,
S. 3re ads:-
qularization of _services of |
i 1 emgl_gyees.----; :
B ployees including
I 1 gcommendee of the High Court
i dppointed ‘on contract or adhoc
t

basis and holding that post on 31° !
l‘cember, 2008 or till the
commencement of this Act shall

be deemed to have been validly
appointed on regular basis having

the same qualification  and

] experience for a regular post;

9- T;f;e plain reading of above sections of the Act, ibid,

‘W'oU!d sihow tfiiat the Provincial Govémment, has r.egular_v'Zed
‘t.he- "dul%y qu%l[ﬁed persons", who were appointed oh-confract
| blasis‘ u%;der‘tl?e Contract Policy, and the said Céntract Polic'%/
' I .

| was nétver ever challenged by any one and the same
o | » |

j'fefnainclrd in practice till the commencement of the said Act.

- | |
: Petition!ers in their writ petitions have not quoted any single
in‘bid_enjt / precedent showing that the regularized employees
|

e under the said Act - were t%gf gjahﬁed for the post agatqst

| f’“"““ g B

. N
| g———— v —
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_responsible fc

D

|

superjor courts
: !

intments were declared

o
temporary and

12

4/

‘Wthh th.ey Tre regularized, nor had pléced on record any
documents showmg that at the time of therr appomtment on

o 1 _
cgntractgthe)'( had made any objection. Even otherwise, the

have time and again reinstated employees
irregular by the

Authorites, because

.authoritles  being

)r making irregular appointments on purely

!

E
!

épéointr}nen

]udgme nts,

., .depanni.vent 0
Government,

2008 ¢

contract basis, could not subsequently tumegi

round ::;md terminate services because of no' lack of
| q_UaliﬂcaEtion but on manner of selection and the benefit of thé
'Iépses c,l?ommh‘ted on part of authorities could not be given tc{:

the employewes In the instant case, as well, at the time of

l
no one objected to, rather the authorities

o
, co&%amltted i ap'Lses,. while appointing the private respondent']b

amp others lhence at this belated stage in view of number of -

»Act, No. XVI of 2009 was promulgatec?.
Iritére_sﬁngly this ‘Act, is not applicable to the education

nly, rather all the empioyees of the Provincial

recruited on contract basis till 31% December




' eXﬂpnde%d

13

: regylan‘;ized and thOSQ' employees of to other departments

'..'W_hq _haive bzléen regularized are not party to this writ petition. .

i
f

10 - A?l the employees have been regularized under tﬁé

Act, ibic“;'! ar'e duly quéliﬁed, eligible and competent for the ,

ppst ggjamst which they were appointed on contract bas;"ls

)] P . . : -
. and tr‘usi pract ce remained in operation for years. Majority of
. :

!

'th'os#l employees getting the benefit of Act, ibid may have

(I
-
1

',tJ_"e'co"im li overage, by now for the purpose of recruitment

1 against %fhe fre:,;sh post.
| |

{
|

o

‘.‘benefi}cial and remedial”. A beneficial legislation is l@ |

. ; |
statue v'.yhic purports to confer a benefit on individuals ori%

- . |

|

class 5f pérsons. The nature of such benefit is to be
i |

‘coﬂ?tra cts.
e i

' d,e}.,e”ct 1'n a brior law, or in order to provide a remedy where .
U I : .

[N
i

h‘oh pre'ivioul,s(y existed. According to the definition of Corpu‘s

'f Jurisv Sélcundum, a remedial statute is designed to correct an

] . o N '-
.existence law, redress an existence grievance, or introducéd

;'1:1- Ehe Jaw has defined such type of legislation as |
law enacted for the purpose of correcting'ila

r‘égulan;zation conductive. to the public goods. The challenge:c{

TED
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| Act 20(

o |
contracti basis but admittedly all those contract appointmenté

14

39 seems to be a curative statue as for years the

i

then Provmc:al Governments, appointed employees on
; I

i |
were made after proper advertisement and on - thg

febo,mm?endat:o‘ns- of Departmental Selection ComMittees.

12- ‘In' oAFe*r to appreciate the arg'uments regarding'

" béne#icibl legiklation it is important to understand the scope

i | {| . i . . , . o
and Alll»eiamnlb of beneficial, remedial and curative legislation.

|
i

Previously these words have been explained by N.S Bindra
_ |

|

|

| . .
- in_interpretation of statute, tenth_ edition in the following
i ' : : '

manners:-

“A statue which purports to confer a
benefit on individuals or a class of  ’

persons, by reliving them of i

onerous obligations under contracts
1 entered into by them or which ten}d
l to protect  persons. against
I : oppressive act from individuals with o
; - iy:(rhom they stand in certain '
: ‘i}e!ati‘ons, is called a beneficial
legisiations....In Interpreting such a
| statue, the pririciple established is
that there is no room for taking a

narrow view but that the court is
entitled to be generous towards the |

0 T e
T e =Y

e
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‘remeglies defect in the pre existing law,

15

been confeired, It is the duty of the

court to interpret a provision,

especially a beneficial provision, |

Ll"berally so as to give it a wider
. meaning rather than a restrictive
| rﬁeaning which would negate the
very object of the rule. It is a well
settled canon of construction that in
mL:nstructing the provision of l
! beneficent enactments, the court ';
| sprould  adopt that construction |
tich advances, fulfils, and fuﬂhers
e object of the Act, rather than the
ope which would defeat the same

. ahd  render the protection
; il bsory..... Beneficial provisions call |
| fqr liberal and broad interpretation
. so that the real purpose, underlying
| such enactments, is achieved and
1 full effect is'gi\(en to the principles
|

underlying such legislation.”

‘ Re(nedg'al %r curative statues on the other hand have

/ -‘ Ee%n e);;cpla ﬁved as:- |

”A. Lemedial statute is one which

stat Ior-y or otherwise. Their purpose Is
I

to keep pace with the views of society.
They serve to keep our system of

jurisprudence up to date and in

STED
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hérmt‘my with new ideas or conceptions
of ‘what constltute just and proper
human conduct. Their legitimate
pqrpose is to advance human rights and
reilation’ships. Unless they do this, they
at;'e not entitled to be khown as remedial

lefgiSlat;jon hor to be liberally construed.

M%nifes'tly a construction that promotes
‘ improv ments in the administration of
N justlct and the eradication of defect in
the system of jurisprudence should be
;féfvoure | over one that perpetuates a

tin his ook on Interpretation of Statute

“Remedial statutes are

those which are made to supply
such defects, and abridge such
suberfluitieé,. in the common law,
as arise from either the general
imperfection of all human law,
from change of time and-
circumstances, from the mistakes
and unadvised determinations of
,unlear'ned (or even learned)
Judges, or from any other cause

| 'wfha’tsoever. "
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] Such Ie:’gié/ation must (herefore, either clarify an ambiguity ér

an omégsion in the existence and must therefore, thie
: . . §i

explana;tory or clarificatory in nature. Since the .petitionenF

‘does not have the vested rights to be appointed to any
: 4

particular pd s't even advertised one and private respondenfé

Wh(ﬁ)‘ have | being regularized are having the requisite

i

qua‘%h‘zﬁic‘ajtiomE fc:'fnr the post against which the were appointedi,
1 5 | . _

'Vid% fﬁhé?llenb d Act, 2009, which is not effecting the vested

.n'gjht% of avyo!ne,; hence, the same is deemed to be ai_

'bene:%icifa'l,' remedial and curative Iegislatidn of the

Parliament.

14-  This colrt in its earfier judgment dated 26" November
! | !

2009 in WP No. 2905 of 2009, wherein the same Khyber

! P'akhtur%khwa (Regularization of Servers ) Act, 2009, virés
were cballé‘nged ‘has held that this court has got no

juﬁsdict);'on to entertain the writ petition in view of Article 21 ?
’ !

' (5f the éons'titution‘ of Islamic Republic of Pakistan, 1973, as

‘Eigg E{? an A, RUIe or Notification effectmg the terms and conditions

of serwce ‘would not be an exception to that, if seen in the




L.A.Sherwani & others Viersus Government of Pakistan

—

regorteg in 1991 SCMR 1041. Even otherwise, under Rule{fli

il
(appoint'ime"dt), promotion and transfer) Rules 1989, authoriilé

a. depairtm%ant to lay down method of appointmehti

] quglification|and other conditions applicable to the post in

f

corisulteét:‘oh, with Establishment & Administrative Departme‘.nt
a”‘% the| Firlate Department. In the instant case the duzl)i(

-e!é{i;t%d iEPro /incial Assembly has passed the Bill/Act, which

i H
. I
was prese 1tl,llsd through proper channel ie Law and

declared illegal at this stage.
|
: : I

15-  Now coming to the second aspect of the case, ghia,t

| petitionérs legitimate expectancy in the shape of promotiBn

has suffered due to the promulgation of Act, 'r'bic(, in this
respectij it is]]. a long standing principle that promotion is not a
vested f‘i'right but it is also an established principle that whep

ever any law, rules or instructions regarding promotion are

)
1

violated then it become vested right. No doubt petitioners in

 the frs;t Insténce cannot claim promotion as a vested (ight

1‘8 ~ B ]

(2) ofé the  Khyber Pakhtunkhwa  (Civil 'Servantls),

Estaéplis%hmen* Department, which cannot be quashed or




, e:_rﬁployees who were appointed on contract and may have

'S”th orplss on on the part of Government agency amounts

- to }ailurze to jri?herform a duty by law and in such cases, High

b.Ut those who fall within the promotion zone do have the

right to be considered for promotion. |
. )
l

1'6- Smce the Act, XVI of 2009 has been declared a -

'beneﬁciel and remedial Act, for the purpose of all those

)

become, overage and the promulgation of the Act, was

| necesséry to given'them the protection therefore, the other

the vested gEht of in service employees to be considered for

- S/de of the ﬁw‘ture could not be brushed a side simply. lt I§
I
]

: | : ' :
, pranjtlon ét tllveir own turn. Where a valid and proper rules

for p'lil( nlvotfcﬁ have been framed which are not given effeé‘:*,

!

i

i
1

Colurt always has the jurisdiction to. interfere. In serviob

'gemploy_ees / civil servants could not claim.promotion t'o: a

higher position as a matter of legal right, at the same time, it

had to :be kept in mind that all public powers were in the

' nature of a sacred trust and its functionary are required to
' exercise same in a fair, reasonable and transparent manner

Strictly m accordance with law. Any transgression from such;




20 >

{

PRI S : " :
pnncrplqs was liable to be restrained by the superior courts in

| their jurisdiction under Article 199 of the Constitution. One

1
. $

could not overiook that even in the absence of strict legal

| r)'ght there was always legitimate expectancy on the part of a

senior, ‘competent and honest carrier civil servant to be

promoted to a higher position or to be. considered for

promoticfm am;ﬂ which could only be denied for good, prope'f

and valid 'reés'lons.

17- [rwédeed ‘the petitioners can not claim their initial

-éppofntrj{nems on a higher post but they have every right t(ia

. I . . s
be - considgred for promotion in -accordance with the

i
1

L of {pé’ c@un

1 prom otion rllés, in field. It is the object of the establishment

|

dis’bensie ahd foster justice and to right the wrong ones.

Purposé’ cdn never be completely achieved unless the: ib

1

-justice io'o‘né was undone and unless the courts stepped in

~and refzused to perpetuate what was patently unjust, unfair

and unliawful. Moreover, it is the duly of public authorities.as

| -appo'int?,ment is a trust in the hands of public authorities a_nd it

is their legal and moral duty to discharge their functions as

8,8

% and the continue existence of courts of law is to




Ve g

tmstee with ’Icomplete transparency as per requiremen't of

law, so that no person who is eligible and entitle to hold such

i postf is excluded from the purpose of selection and is not

deprived of his any right.

e A | o |
18- ‘CEonsrdering the above settled principles we are of the

| ﬁr-'m‘opinion that Act, XVI of 2009 is although beneficial and

b

remedial legislation but its enactment has effected the in

service em:piloyees who were in the promotion zone,

‘therefore, we are convincAed that to the extent of in service

5

il

' ‘en‘)ployees /' ;'?etitione'rs, who fall within the promotion zone

, ,ha\/e} sufferlilt’f; and in order to rectify the inadvertent mistake

hd

of l'{e resppidents/Department, it is reé_:ommended that the

: prdﬁpotr’on fles in field be implemented and those

¢
o

| 'promot:jon is reserved for in service employees, the same be

'
N

'ﬁHed inlon promotion basis. In order to remove the ambigdityi

and corivfusion in this respect an example is quoted, " If in an‘yi

o : . ol
- cadre as per existence rules, appointment is to be made on
. | ‘ i .

50/50 1% basis ie 50 % initial recruitment and 50 %

| promotion quota then all the employees have begn

éfnployaés :iA.IJ a parﬁculér cadre to which certain quota lfqn _

[
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S : IN THE SUPREME COURT OF PAK!STAN L T
N [APPELLATE JURISDICTION] . : ’

PRESENT: :

MR. JUSTICE EJAZ AFZAL KHAN.,
MR. JUSTICE SH. AIMAT SAEED.
MR, JUSTICE lJAZ UL AHSAN

NS NO. 127 P. TO 129 P OF 2015
the’ judgmenf dated 26.1.2015. of the
High

ourt; Peshowcr posssd i Writ
'IIOH No 2905 of2009 i3 3“-7 oF 1-"“ t:lc !- 2wl

The ChleﬁSecrefory Gow‘ of KPK Peshowcr cznd others.. Petih’oner(s}
(in all cases)
! Versus : ’ .
. At’roulloh and.others - . ) -
Ncsrummufioh and ofhers :
Mukhfcr Ahmdd ond ofhers -..Respondentys)

.. . .
" For the petiﬁomer{s):- :Mr. Mujohid Ali Khan, Addi. A G. KPK ' '

M. Ghulam Nabi Khan, ASC
Mr, Abdui Qoyyum Scuwor AQOR

For the respondent(s):

Date of Hearing: 20.09.2017. | '

ORDER

l(‘JZ A

fm! Khon J,- The Iecmed Addlhonot Advocofe Generol

--"'oppeormg ‘on behch‘ of the Govt of KPK stoied at the bar iho? as per

- |
msfrucflons Sf the Governmem he does not press these pefmons thmlssed

i
as such. . _ '

Sd/-Ejaz Afzal Khan,J |

Sd/-Sh. Azmat Saeed,.J

Sd/-ljaz ul Ahsan,J. |
Certlﬁed to be True Copy

Co;ﬂhssocz / 67 /// - | |

y Supreme Court of Pakistan

/'-J fslamabad i

_ | -
‘-GR No: / 9f7 47 o Givil/Criminal B
Date of Preqer‘ﬁhon = ﬂf_‘Z_ "’/7 B .
No of Warst. - . ., .. e Dl | - N
No of F S S .
Requisilivar & . 7.

| L X
Copy Feein: . /—(_\C-—\

. CourtFee & ) 7
Date of Ca- - 4 o
Date of defiv: T oy —2 /\[

(‘ompared bylF’aepared by: ;

ﬁdby —_7@/(/0//
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ELEMENTARY Anp SECONDARY EDUCATIgN DEPARTMENT.
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e 4
. : o c\
Peshavwar, dated i:e November 13,2012 . Q
No mO‘%_J;.m\mmH RC/ M ee \NENDJSZ::JOJQS - 5 Pursuance ol'he provisions no::_:na in
1090 E —lalel 14/ Teaching
5 vanls T:u_uo_:_ ni e

\, b D__r (2) o?in ._\oﬁv:_n :wci _U;r::_:r:é; Civi
» YIomotion and ﬁazm?; Rules, 1939

and in f:é;?ro: ow i /6:.:2_& 5 "M/A@r this bg \\_] the Eleny Hary and Sceong
?._:r..:_.a: Departit . i <onsultation with __# > ;Z;::_n_: O%\u\:_xi an the Finafic ce Dep

arjmeon rﬁng\\.d\m down the method of ree :_:33:.
b.t.on.:_c__.x fo this\Vot tficafion EES(::NE \
KAt \.:Ja-:\:/ and nod

pplicable 1o all the posts specificd iy Column Ng. 2 clthe .
azicnedule _:295; .. b/ w S . T . o . o

SE QZHLC, RY TO OOS..FZZHZ._ OFTHE KU
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\ | - rhrfanqbn<b:wuwmozwpnamocr>::}_cr_>:::~zr

uav.
;:.._ Zr...:_.o: and

witions specificd In- :B

ter

Codst, No NI EIR

47)

mnonw.ﬁov.\m.‘n_wa ic-

IJ

. The Secraz 772 Gaovl, of xrv& ¢ ?mi,;::rjsa mmEU:Q::mE Depaitmen, :
" 2. The S:crzize i3 Covl of Khyber vmrr.c:r?é Finance Depariment, ...
3

..?m m.m:_m_.mu 2 Covt. of K Khybar UE:E:;:EN Law Departiicn:,

w0 The Secreian Y &vher Py ahlunihwa, Pyplic Mm2_no Commission Peshawar
3. 15 Accoun

neral, Khybar Pay

" Gs Wlunkhwa Peshawar,
o, mmw Khyter Pa htunihva 3 Peshawar,
L ,-.H.x..on ?.32 Peshzwar
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0. ThoDlreclof o v
p. Tho Directof : ) o] . . ,
10, The Direclor & sion | - o
11, Tho Depuly Ouegtor.Da!abase(EM_lS) E&SE Ds:;.‘.r.er:.‘t.ﬁhyber Pakhtunkhwa, peSha‘\,’ar
(2. All Dislrict Coordination Officers in Khyber Paliiiunsia, o .
13, Al Executive District O.fj;cers-Elemenlary & Secerdzry Education i . : .
14, All Dislrict A‘ccounlls Officers in Khyber Pakh'U-'--'\'h'»'-'a‘/.-\.g,gncy Acnc:: K:w(b)er. Pakhtuptfivia.
15, All Agency Education Officers FATA, unts ff|§eys FATA.
16. P.S lo Govefnor, Khyber Pakhtunkhwa, . ' .
17.P.S io Chiel-binister, Khyber Pakhlunkhwa, - 7 / A ) ' |
18, P.S.1c Chiel Secrelary, Khyber Paxhiunkhwa . / i . ]
19, PS 1o Minister E&SE Khyber Pakhlunkhiva Peknawi: - - o
‘70, PS 1o Secrela®y E&SE Department, | . ; ‘ . ' . i
2 1o MasterFile . ; //‘ . . . _ ]
. foa 1‘ —\ o . . % \ ‘ | , ]
. ’ : _ ' . /. l i . ) ‘ f
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‘anmt,r*1
Guaimc;’uon . and

Method of
recruitment. .

v I M
0O O

0

N

(1) Second class
Bechelor's Degree
with .two subjects
as Chemiistry,
Botany,  Zoologv,
Physics,
[Mathematics,
Statistics

Humanities . and |

other  equivalent
groups  from a
recognized
University: or -

(i MA in
| Education- or
Bachelor's Degree
in Education from
a - recognized
Lniversity. ‘

5.

the certified

(Industrial Arts).

(a) Fifty percent |
by promotion |
on the basis of
seniority-cum-
fitness " in  the
following
manners.

(i) for‘y percent
from  amongst

ie

Teachers .
(General).
Certified
Teachers

and  Certified.
Teachers

(Home
Economics) Wlth
at . least five
years service as
such and having
qualification
mentioned in
column No. 3.
(ii) four percent
from  amongst
the Drawing
Masters with at
least five years |
service as such

and having
qualification -
mentioned - -in

column No. 3. .
(i} four percent
from  amongst
the Physical !
Education - |
Teachers = with |
at  least ﬁv !

verrc conirs




7] i’;ﬁg“"g ¢

o

(iv) one percent from amongst the
Instructional Material Specialists, with
at leastifive years service as such and
having * qualification ~mentioned in-
column'No. 3, and

(v) one percent from arnongst the
Arabic Teachers with at lgast five
vears service as such and having

qualification mentioned in  Column |

No. 3, and
() fifty percent by initial recruitment.

Seniority By ‘promotion on the basis of
Arabic seniority-cum-fitness  from  amongst.
Teacher | Arabic Teachers with at least five
(SAT) years. service - as such and ‘having
(BPS-16) qualification as prescribed for initial

' : recruitrhent of Arabic Teacher.
| Senior- - | By promotion on the basis of
Theology | seniority-cum-fitness  from amongst
Teacher Theofdgy Teachers with at least five
(STT) years service. as such and having
"(BPS'-16) ‘qualific ation as prescribed for initial

, recruitment of Theology Teacher.
4. Senior By -promotion on the basis ~of
Certified | | seniority-cum-fitness,  from amongst
Teacher Certified Teachers with at least five
(SCTY years service as-such and having
(Gerera! qualification as ‘orescrxbed for initial
recruitment  of Certlﬂed Teacher

| '\(BPS-16) "

|
!
{
|

'_ (General).

i




(S@/

P
' 0) ‘ Sécond

.Class
Secondary School
Certificate.  from a
recognized Board with

Shahdatu!l  Alamia ~ Fil
Uloomu!l  Arabia ~ wal
‘I'Islamia from, or Darul
Uloom  Saidu  Sharif
Swat, - Darul  Uloom
Darosh ‘Chitral,
Government run Darul

Ulocm, as notified by
the Government from
{ime to time; or
(i Second
Master’s
Arabia - from = a
recognized UmverSIty

Cless

Degrée in|

)&
By |n1tlat recmltment “

Theology
Teacher
(TT) (BPS-
15) |

() Second Class
Secondary 'Schoal
Certificate from 3
recognized Board: with
Shahdatu!  Alamia  Fil
Uloomul  Arabia wal
islamia from or Darul
Uloom  Saidu  Sharif
Swat, . Darul  Uloom
Darosh Chitral,
Government run Darul
Uloom, as notified by
the Government from
time to time; or

(i) - Second Class
Master's  Degree  in
| Arabia from a
recognized University.

percent by

recruitment; and i
(b) twenty five percent |-
by promotion on the|.
basis of seniority-cum- |.
fithess from amongst |.
the senior Qaris with

initial

service and
qualification -~ |
prescribed for initial
recruitment: of
Theology Teacher;
Note: In case of ncn
availability of suitable
person for promotion
then . by initial.
recruitment.

having

’

By promotion on the
basis of seniority-
cum-fitness from
“amongst Qaris. with
| at least five vyears
service as such and
having qualification
as prescribed for |
initial recruitment. |

Certified
Teacher

|(General)

‘Bechior's  Degree  Or
equivalent qualmcc:tion
from 2 FDCszed

(2) Forty ipercent by |
initial recruitment; and

1

(a) - ‘Sevenfy five | - -

at least five years| o




OF BAGE----n-nmmimmnns

Certified or twd years

Associate Degree in -

Education from a .

recognized University
or eighteen months
Diploma in Education.

‘suitable

| senior
‘teachers with at least five

certified teacher
(General). '

Note: In case of non
availability of suitable
person  for  promotion
then by initial
recruitment. |

(b) sixty percent by
| promotion on the basis of}

seniority-cum-fitness

from. amongst
| Primary  Schoal  Head |
| Teachers with at least| :

five 'years service and
having - qualification
prescribed  for | initial

recruitment of Certified |

Teacher (General).-
Provide

the
Head
transfer,

available
Primary
Teachers

amongst
" School
for

then the posts will bej
| filed by promotion on the |- )

basis of seniority-cum-
fitness from - amongst
primary: - school

years service and having
qualification - prescribed

| for initial recruitment of ;- s

1) Bachelor's Degree
rom a reccgnized
University with two
years training in the
relevant technical =
subjects from any

/
\
T

Government industrial -

or Govt: Technical
vocational Institute or
Centre; or

(b) Bechlor’s Degree
from a recognized .

(3) Forty percent by
initial recruitment; and
(b) sixty percent by .

| promotion on the basis of |
seniority-curm-fitness -

from amongst the -
primary.school head
teachers with at least five

| years service and having |

qualification prescribed
for initial recruitment of

the !

that - if no
candidate  is|.

certified teacher
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APPENDIX

enchature of lhc

“Minimum qualifieation and experience for

- Aee

linvit.

Method of wecruitment,

il :nlhc;nsl five yeaey

having

’cum! C

\Lr\;l) s osuch amd
qu

ECon mentionad by ealumn

\u BN '

() “lour ";‘cr cent Trom . smmongst the
Deawine Mosters with ot denst five
vears service axosuch md haviey
quatilication srentioned fucalumn
N3

(i) fowr 1:cr cont o enest the
Phvsivab Bdueation Teachers with
al least live vears servies as such

g Bty g slllu.llum mummlut

mocolumn ;\:\

. pos!. initinl appointment or Ly transfer.
L 2, RS ' : : 4 . :
nd")' school h.uhu 4 (1) Sceond class Bachelor's Deerde with two | 181035 | (3)  Filty pereent by .promution on the basis |
-'k . . . . . - . : . . .
\l’\“lb)' subjects as Chemisine, Botany, Zoology, | ° yvears. ol scniority-cum-htness, i the following
(i Physics, Mathumatics, Sttistics Humaaitics |7 < panner: . oz
and other cquivadent croups Iy T . - -
! 0 o e ps - from : (1) forty por-cent drom amongst the
recognized Unpversyow I
= - crinlied - Teachers  (Gueavral),
\ Certiticd  Teachers {Aericutiure).-
i N e doeat w Bl e T . X
. () '].il"\ - ILIIt'L Hian o ' tljr 5, D‘-' reem .. Certitted Teachgrs q‘l/ldlsll'l.’l[ Arts)
saucatan, o e '(\!.'!! O LJNtven . ) . . -
vt ERALAL L nversity / and L'L‘(IIJ)IL"II \1 atiChers (Flome
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AT (l I'S-10)

ASTRmee).

(\(_ TOener: I”
i (1 S-16).

. Seoivr Theology Teacher

.mrf L"l'l;lf fo lL]ILl

. oo

m:

Instnuctional Materia] Specmhsts

A N ‘ -~ with aleast five years scrvice as

o SRR P such  and having qualification
o mentioned in co!umn No. 3: 'm

. (v} one per cen from mongst i’
L 0 . /\Hblk_ Teachers wilhy

tdcast five .
YOS service as sue h/j

id having
qualification ment in (_olunm
No.3:

4

)

. . ) AT
Mty per ceni/by i
——

fy pgnm lion, SCHtority-cun.
t'im \ Hom ,1

fanust Arahie e ILerﬂ with it

\uvm ax o Such angd Iavige

TRy

e mlmun

Vthe hm\ of

RN fI\L \u

[uslification . s presenbed

reeritnent of /\r ihig h he Iur

iy pmmn!um on the !nm ol

ﬁumml) uml-
Tiness, lmm amengst valn-

'y luahux with
TLL s \lu_h
qualiication as preserined 1)

atleast five years sy ] having

o diitia] reeruitnent
: : . al’ Ilunlw-\ Teacher,

l])' pnunulrnn Wi the hl\r\ ul’ \ullunty “Cuni-
fitness, from monest - Cortifed

Teachers
{(.Lnu |” \\llll it e Nt It\\

YOS SCIVICE a8 el
preseeibed for initial

scher (General),

and having g ilication s
fv.l.llll!m\llt ol (L“!ht_li !L
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m_m (i) ‘ Sccond Class Sccondary School Certificate, | 20 to 35 Byinilial rccruitw ]
(BPS-13). .. from a recognized Board wuh Shahdatul | years. o T
' ‘ Alamia Fil Uloomu! Arabia wal Islamia from
‘ a recognized Tanzimuatel Walaqul Madaris:
or Darul ‘Uloom Saidu Sharit” Swat, Darul .
X : "Ulaom Cliarbagh Swat, Darul Uloom Chitra,
: _ . Darul Uloom Darosh. Chitral and any other: -
B . | - - Governmenttin Darul Ulvom, as notilicd by.
' he Government lrom time luhnu or .
o |Gy Sceond Class Master's Degree in An ibic Imm
I recounizadd UIHVLI‘\ll)’ ! ) . Ll
Vi D heology Teacher Crvy . Second Class Sceondury School (.LI!IIIL’:I[\. 201035 “Sev “)'“"*— per “"“ 1l
: (PSS ) " from ia recognized - 130ml—\\t:h~—5hnlul‘1ln! SRS ‘recruitment; ad .
3 S - Alamin  from TLU\“IH/\.(] “Fanzimatud (b{‘ el y- tdlper ofnUfy pramotion. on the
;4 l K Walaqui  Madans or Darnl Uloom Saidu | L bl h cembritg-cun-fitness. from
ks l ‘ : Shacil Swat, Daiul Uloom Chivrbagh b\ﬂ\) //‘ g |\~.4 e ,unmr Oueis, with ot least
I8 . o Darul Uloom: Chiteal, Darul Ulumlu Darosl b e vens o sevieesand having
I . - : U“” iLand.any. other. (3 : U it o DI‘L'\?L'IIhL‘*-l for ili:li_ll‘f
' oo, ax; sotilicd l)) the CG nungl 1L _ C eernitment of ““-“'“"Y lg.ulur T
! o Lo e or ' g
) [n ease ol onon availability ol .\nil:tblc
‘ i s Cliss Pk.‘(..‘.”,{ or |1rl‘lnnui"mn, then by initial
E ;“}:?‘L recognk receniment. '
P2 . : Nenior (ﬂ:ﬁ'i T T ——---:-----~ ) ﬁ)ﬂ-‘v}_;;;\::[-—-um ()l_l._l.I;L hosis l|| \kl!l(\f-ll'; L'll-l\\
PPN 1S, 1iess, I'rom umu\"\[ ()IH\ with ot e ast e
! ) NI cervice as-such ,md lu\m" tlnlltllg ion
' _ , , ;anbu! lnr |l|ll| tl ru.nsmmnl ' o )
ba, Corttdiad 'f'L.:u.“\;‘. T . _—; .-.r.u_-zr‘:l:‘-l:._ﬁ,_',;(ll-[;.:i;:;J“_];B:]T 150 35 i-:n‘]—",_l orty per cent h\ IS ln.um(mun . l
_idl ;:"}'}'j‘j_)ilﬂ‘_.‘j-_li)_._{ chmg_m/.u!' University with (._Lrh!ud Teacher ___2}'_:15\;__________"__#____ -__;_a_._._______.______#_ﬁ_-,.;;i'
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. N  Peshawar NW.F.P. Pakistan
wausl " NQ¥ Secondary School Certificate Examination
\\, % SESSION 1983 ( ANNUAL )

P&, THIS IS TO CERTIFY THAT CAHHCGD HHAN
. Sen/Daughter of WSMER (H Y

portr

éﬁ;)_ - ‘a.nQastudent of ’ Gob Puan Disymgsy ‘
%%F " has passed the Secondary School Certificate Examination

of the Board of Intermediaté and Secondary Education, Peshawar held in April 1983

N@uag . as a Private Candidate. He/She obtained 54 Marks out of 850

- -and has been placed in Grade Representing ___ sy {200

g The Candidate passed in the following éubjects:

. 1 English ‘3. Islamiyat 5>1J; 7. Puvaios v
2. Urdu 4 CmEmistRY 6. HBioLooy 8.

“’,g . ] ’ .
§§i§ o He/She has been awarded Grade I:I on the basis of internal L‘-’a/

;‘? . assessment by the Institution concerned. L Z
K] FANg ' ey emning sty i 1
ho oW Date of birth according to admission form is e GHTH clA A ""}tu \ ) ]

Qe -~ one thousand nine hundred and ___#1 #1Y (=7

% e N PEEVED ITH O LIEY OF FREvIcUS Holl HRERNGE

E}%rﬁ - Asstt Secretary r S5 L ANnuaL: BED =
LR 4

ot ) LS Ny ]

This certificate is issued without alteration or erasure.
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| Judgiment Sheet |
 IN THEP T PESHAWAR.
JUDICIAL DEPARTMENT.
" JUDGMENT

COC No. 182-P/2018 mW P. No. 3053 P/2009
Date of hearing 13.12.2015.
Mehmood Khan, SCT versus Fakhre Alam, Secretary
Educatton Khyber Pakhtunkhwa Civil Secretariat,
Peshawar and other.

Petitioner by Rarrister Mian Tajamemal Shah. advocate.

Respondent by 2= g ol dinen_d e SUK Dt .

WAQAR AHMAD SETH CJ;- Through this Contempt of Court

petition filed under Article 204 of the Constitution of Islamic

Republic of Pakistan, 1973, peﬁtioner prayed that;-

“On .acceptance of this application, the

contempt of Court proceedings may please be
initiated against the respondents/contemnors,

they be summoned, proceeded againsf-and be

punished in accordance with. law with '~

direction that the order of his. Hon'ble Court

be i.mﬁler_nented in its rue letter snd spirit.”

2. Brisf but relevan facts of the case are that petitioner
approached this tourt through W.F. No. 2905 of 2009 titled
“Atta Ultah and others versus the Chief Secretary Khyber

Pakhtunkhwa etc” with the prayer that Act No XVI 2009 -

namel*,/ “The North " West  Province Employees L

(Regularization of Service) Act, 2009 dated 24.10.2009

being illegal unlawful, “without authority and jurisdiction,.

based on malafide iniéntions and-being unconstitutional as
well as ultra vires to the basic rights as mentioned in the
Constitution be set asida and. thie respondents be directed to

fill up the above ncted posts éfter going through the legal

{DB). Hon'ble M. lustice Waqar Ahmad S, Chlef Justice & Mr. Justice t=htiag [brahlr, HY.
Anmlr Bashir Awar,, Sonlor Court Secresy

4




and lawful and the normal procedure as prescribed under the
prevatltnq laws lnstead of using' the short ‘cuts for obliging
their own pPrsons Petltloners also prayed that Notification

No A-14/SE T(M) dated 11 12.2009 and Notification No A- :

17/SET(5)Contract-Apptt: 2009 dated 11.12. 2009, as well as

Notification No 50{G}ES/1/8.‘:/200.9/55/(C0ntract) dated
31.05.2010 issued as a result of above noted impugned Act
whereby all the private respondents have been regu[artzed
may also be set-aside in the light of the above submission,
being illegal, unlawful, unconstttuttonal and “against the
fundamental rights of the pe—f.tttonets, The same was disposed
of vide order dated 26.01.2015, on the terms that the Act,

XVl of 2009, commonly known as (Regularization of

Services) Act, 2009 is hezld as beneficial and remedial . |

legislation, to which no interference is advisable, hence,
upheld. That Official respondents are directed to workout the

‘back-log ‘of the promotion quota as per above mentioned

example, within 30-days and” consider the in service
employees, till the bac'klzog is washed out, till then there would
be complete ban on fresh recruitments. ,

3. Thereafter respondents were approached by the

petitioners time and again but they are  deliberately

disobeying the judgment & order of this Court; hence, the -

instant contempt petmon

4, Respondents wsre put on nctice and on their

appearance, arguments heard and available record perused.

y

A¥

d

5. Perusal of record would depict that petitioner is asking

for promcetion on the hasis of consclidated judgment of this

Court dated 26.01.2015, upheld by the apex Court, and on that

basis respondents were directed tc work out the backlog of
the promotton quota and consider in service employees
for promotion against the vacant post, till the backlog is
washout and by that tima 2725 employees / teachers

were in the promoticn zone and as such were promoted.

(DB). Hon'ble Mr. Jusiico Wagar Ahmad So'h, Cliim Justica & Mr. Justica I¥iatlaq lbrahim, HJ.
Aarir Bashir Awan, Sanlcv Court Secrata:y

TESTED




o 2@5/2-7

" ANNOUNCED /

6.  Sirce the j'l.udé“:r"nent of this Court was not for all the
times to come for, promotion purposes, ‘and oﬁce the
promotion quota, which was glven advantage, m view of
Regularization Act, 2009, ‘cannot be claimed again and'
again. By now it's tne. question of fact that as to whether
any employee / teacher was not promoted and by that
time when Act 2009 was enforced they were in the

promotion zone. Evén’ otherwiss, once backlog was

~worked out and promotion wis done then claiming

seniority and promotion is the job of service tribunal.
7. In view of the above, this contempt petition is dlSpOSed
of accorcingly. Show iause notice issued to respondents is

héreby recalled.

13.12.2018
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Asmu BasHr Awan, Henlor Court Secretery
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‘ VAKALATNAMA

eza 4 S fonice ww//émm

| OF 2019 |
L o (APPELLANT)
_ WM% . (PLAINTIFF)-

~ (PETITIONER)
' VERSUS :
(RESPONDENT)

M //)ﬁ# ___ (DEFENDANT)

1

BT W Mo _
Do hereby appoint and constitute NOOR MOHAMMAD‘
- KHATTAK, Advocate, Peshawar to appear; plead, act,

~ compromise, withdraw- or refer to arbitration for me/us as

my/our - Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to

engage/appoint-any other. Advocate Counsel on my/our cost.
. I/we authorize the, said Advocate to deposit, withdraw and

receive on my/our behalf all sums and amounts payable or

- deposited on my/our account in the above noted matter.
 Dated.____/____j2019 | /M/ |
B - Tafent

NOOR MOHAMMAD KHATTAK

- SHAHZULLAH USAFZAI

MIRZMA SAFI

ADVOCATES

| OFFICE

“Flat No.3, Upper FIoor ‘
~ Islamia Club Building, Khyber Bazar
Peshawar City.

~ Mobile No.0345- 9383141



