
Learned counsel for the appellant present. Mr. Fazal Shah29’” May, 2023 1.

Mohmand, Additional Advocate General for the respondents

present.

Learned counsel for the appellant present and requested for2.

adjournment in order to prepare the brief. Adjourned. To come up

for arguments on 03.07.2023 before D.B. P.P given to the parties.

(Muhammad Akbar Khan) 
Member (E)

(Kalim/Arshad Khan) 
Chairman

*Kaieem Ullah '

3^” July, 2023 1. Nobody present on behalf of the appellant. Mr. Asif Masood 

Ali Shah, Deputy District Attorney for respondents present.eo

2. The case was called time and again but neither the appellant 

nor his counsel put appearance, therefore, the appeal in hand is 

dismissed in default. Consign.

3. Pronounced in open Court in Peshawar given under our hands 

and seal of the Tribunal on this S'"’ day of July, 2023.

\

(Rashida Bano) 
Member(J)

(K^u Arshad Khan) 
Chairman

^AdnanShah*



;.Av.-yK . t'.

A
.1^

04.04.2023 Appellant present through counsel.

Asif Masood Ali Shah learned Deputy District Attorney

alongwith Riaz Khan Superintendent for respondents present.

File to come up alongwith connected Service Appeal

No.239/2016 titled “Muhammad Siddique Vs. Government of

Khyber Pakhtunkhwa” on 28.04.2023 before D.B. Parcha Peshi

given to the parties.

(Muharnrnad Akbar Khan) 
Member (E)

(Rozina Rehman) 
Member (J)

• . 28.04.2023 Appellant present through counsel.

Fazal Shah Mohmand, Additional Advocate General for

respondents present.

File to come up alongwith connected Service Appeal

No.239/2016 titled “Muhammad Siddique Vs. Government of Khyber 

Pakhtunkhwa on 29.05.2023 before D.B. Parcha Peshi given to the

parties.

,1

(Rozina Rehman) 
Member (J)

*Miiiazem Shah*

jr
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Mr. Shahkar Khan, Advocate junior of learned 

counsel for the appellant present. Mr. Riaz Khan 

Paindakhel, Assistant Advocate General aiongwith Mr. Riaz 

Superintendent and Mr. Sajid Superintendent for the 

respondents present.

01.06.2022

Junior of learned counsel for the appellant is again 

seeking adjournnnent as learned counsel for the appellant 

is busy in the august Supreme Court of Pakistan. 

Adjourned. Last opportunity is granted. To come up for 

arguments onj^efore the D.B on 08.08.2022.

AA

(Mian Muhammad) 
Member (E)

(Salah-ud-Din). 
Member (J)

Nemo for appellant.08.11.2022

Naseer Ud Din Shah learned Assistant Advocate General 

aiongwith Riaz Khan Superintendent for the respondents present.

Preceding date was adjourned through Reader note, 

therefore, appellant and his counsel be put on notice for the next 

date. To come up for arguments on 27.12.2022 before D.B.

(Rozina Rehman) 
Member (J)

(Fareeha P 
Member (E)

DO-C h
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The Tribunal is non-functional, therefore, the case is" 

adjourned to 14.04.2022 before D.B for the sanne.
04.02.2022

i'..

None for the appellant. Mr. Kabirullah Khattak, Addl. AG 

for the respondents present. Notices be issued to the appellant and 

his counsel for arguments on 01.06.2022 before DB.

14.04.2022

\
A

(Rozina Rehman) 
Member (J)

CHAIRMAN

fj

' >

/•
. jr
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Mr. Muhammad Asif Yousafzai, Advocate, for the appellant 

present. Mr. Muhammad Adeel Butt, Additional Advocate General 

for the respondents present.

Learned counsel for the appellant stated at the bar that the 

brief of the instant appeal has been misplaced, therefore, time 

may be granted to him for arguments. Adjourned. To come up 

for arguments before the D.B on 04.11.2021.

! 31.08.2021

;

r/2:
(SALAH-UD-DIN) 

MEMBER (JUDICIAL)
(ATIQ-UR-REHMAN WAZIR) 

MEMBER (EXECUTIVEt)
’■4 y

Counsel for the appellant and Mr. Kabirullah 

Khattak, Addl. AG for the respondents present.

04.11.2021

Learned counsel for the appellant requests for 

time to prepare the arguments. Request is accorded. 

To come up for arguments on 04.02.2022 before the

D.B.

(Rozina Rehman) 
Member(J)



r
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30.03.2021 Nemo for parties.

Riaz Khan Paindakheil learned Assistant Advocate 

General present.
■:*

\
Preceding date was adjourned on a Reader's note, 

therefore, both the parties be put notice be issued to 

both the parties for /^?~~/2021 for arguments, 

before D.B.

; X \
\\ (Atiq urRehman Wazir) 

Member (E)
(Rozina Rehman) 

Member (J)
j

13.07.2021 Clerk of counsel for the appellant present. Muhamamd Riaz 

Superintendent alongwith Muhammad Riaz Ahmed Paindakheil, 

Assistant Advocate General for the respondents present. .
Clerk of counsel for the appellant stated that learned 

counsel for the appellant is unable to attend the Tribunal today 

due to strike of Lawyers. Adjourned To come up for arguments 

before the D.B. on 31.08.2021

;

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE) ■

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

-t:.

^ . '.V.
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oDue to public holidays on account of Covid-19, the case ' ' 

is adjourned. To come up for the same on 30.06.2020 before. 

D.B.

03.04.2020

Due to Covid-19, the case is adjourned. To come upltof’-fhe 

same on^y.0$.2020 before D.B.
30.06.2020

Junior to counsel for the appellant and Addl. AG 

alongwith Naheed Gul, Assistant for the respondents 

present.

19.10.2020 .

The Bar is observing general strike today, therefore, 
journed^S. 12.2020 for hearing before thethe matter is

D.B.
^ .

Chairm^(Mian Muhammad) 
Member

n

Due to summer vacation, case is adjourned to - 

30.03.2021 for the same as before.
28.12.2020

\ ■'

1 •' i

.. -
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Lawyers are on strike as per the decision of 

Peshawar Bar Association. Adjourn. To come up for 

further proceedings/arguments on 21.02.20^ before 

D.B. Appellant be put on notice for the date fixed.

: 19.12.2019

MemberMember

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA 

alongwith Mr. Zar Muhammad, Assistant for respondents 

present. Arguments heard. To come up for order on 

1 1.03.2020 before D.B.

Member Member

1 1.03.2020 Mr. Zia Ullah learned Deputy District Attorney present. 

Due to rush of work, further proceedings in the case in hand 

could not be conducted. Adjourngj?To come up for order on 

before D.B.
> •

03.04.2a

V
Member Member
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•>Junior to counsel for the appellant and Mr. Zia26.03.2019

Ullah learned Deputy District Attorney alongwith Mr. 

Saleem Superintendent for the respondents present. 

Junior to counsel for the appellant request for 

adjournment as senior counsel for the appellant is not in 

attendance. Adjourned. To come up for arguments on

30.05.2019 before D.B.

(Muhammad Amin Khan khudi) 
Member

(Hussain Shah) 
- Member

Junior to counsel for the appellant present. Asst: AG 

alongwith Mr. Nizam ud Din, Assistant for respondents present. 

Junior to counsel for the appellant seeks adjournment as senior 

counsel is not available today. Adjourned. Case to come up for 

arguments on 23.07.2019 before D.B.

30.05.2019

Y
for the appellant and ivln^^iimllah, Deputy1 Member ,Clerk to counsel

District Attorney alongwith Mr. Muhammad Saleem, Superintendent 

for the respondents present. Clerk to counsel for the appellant 

requested for adjournment on the ground that learned counsel for the 

appellant is not available today. Adjourned to l(].lflt-2019 for 

arguments before D.B.

23.07.2019

t.

V
e

(M. AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN SHAH)*^: 
MEMBER

; ^
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# 26.1i;2018 Junior to counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant seeks adjournment as senior 

counsel for the appellant is not in attendance. Adjourned by way 

of last chance. To come up for arguments on 06.12.2018 before 

D.B.'

i.,\

i

I

06.12.2018 Clerk to counsel for the appellant present. Mr. Kabirullah, 

Addl: AG for respondents present. Clerk to counsel for the appellant 

seeks adjournment as counsel for the appeal was busy before the 

Hon’ble Peshawar High Court. Adjourned. Case to come up for 

arguments on 22.01.2019 before b.B.

(Ah^fe^assan)
Member

(M. Amin'Khan Kundi) 
Member

22.01.2019 Learned counsel for the appellant and Mr. Kabirullah

Khattak learned Additional, Advocate General alongwith

Mr. Saleem Superintendent for the respondents present.

Learned counsel for the appellant seeks adjournment.
■/-

Adjourned. To come up arguments oil .26/03.2019 before 

D.B

Ayf'
(Hussain Shah) 

Member
(Muhammad Amin Khan Kundi) 

Member



#

Junior to counsel for the appellant and Mr. Muhammad Jan 

learned Deputy District Attorney alongwith Mr. Muhammad 

Saleem Superintendent for the respondents present. Junior to 

counsel for the appellant seeks adjournment as senior counsel is 

not in attendance. Adjourned. To come up for arguments on 

10.08.2018 before D.B.

28.06.2018

(Muhammad Amin Kundi) 
Member

(Muhammad Hamid Mughal) 
Member

Junior counsel for the appellant and Mr. Zia Ullah learned DepuLy 

District Attorney present. Junior to counsel for the appellant seeks 

'adjournment as senior counsel is not in attendance. Adjourned. To come 

up for arguments on 09.10.2018 before D.B.

10.08.2018

ff

(Muhammad Hamid Mughal) 
Member

. (Muhammad Amin Kundi) 
Member

Junior to counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant seeks adjournment as his senior 

counsel is not available in today. Adjourned. I'o come up for 

arguments on 26.11.2018 before D.B.

09.10.2018

MemberMember

v\

. r'liitiMKi-
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29.09.2017 Junior to counsel for the appellant and Mr. Ziaullah, 

DDA for the respondents present. Junior to counsel for the 

appellant seeks adjournment as senior counsel is not in 

attendance. Adjourned. To come up for arguments on 

29.12.2017 before this D.B.

Member

29.12.2017 Clerk to counsel for the appellant and Usman Ghani, 
District Attorney for respondents present. Arguments could not be 

heard due to incomplete bench. Adjourned. To come up for 

arguments on 27.02.2018 before D.B.

27.02.2018 Counsel for the appellant and Additional AG for the 

respondents present. Learned counsel for the appellant 

requested that the department be directed to apprise this 

Tribunal about the availability of vacancy in the quota of 

appellant with dates. Directions are issued accordingly. To 

come up for record and arguments on 13.4.2018 before the
\. D.B.

'3

Member hairman'^

13.04.2018 Appellant alongwith counsel, Mr. Ziaullah,
District Attorney alongwith Muhammad Aslam, So(Lit) for the 
respondents present. The court time is over. Adjourned. To 
come up for arguments on 28.06.2018 before the D.B.

Deputy

Member Chairman
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Counsel for the appellant and Mr. Muhammad 

Irshad, SO alongwith Mr. Ziaullah, Government Pleader 

for the respondents present. Rejoinder submitted. Learned 

counsel for the appellant requested for adjournment. To 

come up for final hearing on 20.3.2017 before D.B.

2941.2016

i

U:::2 V
CkamnanMember( '«

*

20.03.2017 Counsel for the appellant and. Addl: AG for respondents 

present. Arguments could not be heard due to incomplete bench. To 

come up for arguments on 29.06.2017 before D.B.

(i

. J
t

i (AHMAI) HASSAN) . 

MEMBER

■1

I

I

il. ’1 .1i

^ 111: Counsel for the appellant present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents also present. Learned counsel for 

the appellant requested for adjournment. Adjourned. To conle up for 

arguments on 29.09.2017 before D.B.

i. • 29.06.2017

I •

(Muhammad Amin Khan Kundi) 
Member

1

j

i!

i;

.

I
t

I



■ Counsel for the appellant present. Learned counsel for 

the appellant argued that identical appeal No. 334/2016 has 

already been admitted for regular hearing,

14.4.2016

A

lia view of the above, this appeal is also admitted to 

regular hearing.-Subject to deposit of security and process fee 

within 10 days, notices be issued to the respondents for written 

reply/comments for 26,05.2016 before S3-

IX3-
.4' ^
Cl. o. r

V
0.:-

ir
«T.
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■:a
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m
Counsel for the appellant and M/S Sultan Shah,. 

Assistant ard Muhammad Irshad, SO alongwith Addl: AG for the 

respondents present. Requested for adjournment. To come up 

for written reply/comments on 08.08.2016 before S.B.

26.05.2016

■:i-

fi .1

1
m

:
/Of-I h. Chairman

u
w■ ■

(#■ I

1 ii

Counsel for the appellant, M/S Sultan Shah, Assistaitt and 

rshad Muhammad, SO alongwith Additional AG for 

respondents present. Written reply, on behalf, of respondents
i . ' I .

• Subrailted, copy whereof handed over to learned Additional
I I <

AG. To eonje up for rejoinder and arguments on 29.11.2016

0T08.20161 li.
I I

.S
3 f:'.'
H

i

I-■1
I before D.B.i.

!

If
'll:'
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\>Form- A

FORM OF ORDER SHEET
Court of

241/2016Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
ProceecHngs

S.No.

321

15.03.20161 The appeal of Mr. Shah Jehan presented today by Mr. 

Muhammad Asif Yousafzai Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

proper order please.

^--
REGISTRAR

2
This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon

CHAIRMAN
24.03.2016

Counsel for the appellant present. Seeks adjournment. 

Adjourned for preliminary hearing to 31.3.2016 before S.B.

Ch

Counsel for the appellant present. Seeks adjournmert.31.03.2016
Adjourned to 14.04.2016 before S.B.

(
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR,

yzoieAPPEAL NO

Govt: of KPK etc.V/SShah Jehan

INDEX

Page No.AnnexureDocumentsS.NO.
1-4Memo of appeal________________ _

Copy of Notification (10.07.2004) 
Copy of Notification (19.2.2008)
Copy of Service Tribunal Judgment
dated 13.3.2009_____ ____________
Copy of S/Court Judgment dated
24.05.2012____________
Copy of Notification (25.7.2012)
Copy of S/Court Judgment (5.3.2012) 

Copy of High Court Judgment
(08.09.2015) ___________,
Copy of Order sheet dated
(01.09.2015)_____________________
Copy of Departmental Appeal_____
Departmental Rejection Order_____

1.
5-07A2.
8-9B3.
10-15C4.

16-20D5.

21-23E6-
24-27F7.
28-36G8.

37-39H9.

40-4210,
43J11.
44Vakalat nama12.

APPELLANT

THROUGH:

(M. ASIFYOUSAFZAI)

&

(TAIMURALI KHAN) 
ADVOCATES; PESHAWAR

• I
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

/2016APPEAL NO

Mr. Shah Jehan, Deputy Secretary (BPS-18)

Now OSD E&A Department. Peshawar.

(Appellant)

VERSUS

1. -The Provincial Govt: trough Chief Secretary KPK, Peshawar.
2. The Chief Secretary Govt of KPK, Peshawar.
3. The Secretary Establishment, KPK, Peshawar.
4. The Finance Secretary KPK, Peshawar.

(Respondents)
• I

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE 

TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED. 01.02.216 

COMMUNICATED TO APPELLANT ON 18.02.2016 WHEREBY THE 

DEPARTMENTAL OF THE APPELLANT WAS REJECTED FOR NO GOOD 

GROUND.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED. 
01.02.2016 MAY BE SET-ASIDE AND THE RESPONDENTS MAY BE 

DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE 

PROMOTION ON REGULAR BASIS W.E.FROM 10.07.2004 WITH ALL 

BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY 

WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY 

ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.

j

/I?
* ■



RESPECTFULLY SHEWETH:

That the appellant has good service record trough out in his long 

tenure of 30 years and no compliant has been filed against the 

appellant so for.

1.

That the appellant was previously serving as Superintendent (BPS- 
16) in the relevant department. Notification was issued on 

10.07.2004 by the Provincial Government in consultation with 

Provincial Selection Board, whereby the appellant was appointed 

as Section Officer (BPS-17) on Acting Charge Basis with 

immediate effect. Copy of the said Notification dated 10.07.2004 

is attached as Annexure-A ).

2.

That the appellant had been serving on the above said post in his 
officiating capacity and it was 19^^ February, 2008 when the 

notification with regard to the regularizations of the appellant for 

the Acting Charge Section Officers to the Section Officer (BPS-17) 
in Provincial Management Service (PMS) was issued with 

immediate effect, after serving in PCS Secretariat Cadre from 

10.07.2004 to 18.2.2008. Copy of Order is attached as Annexure-

3.

B.

That in the meanwhile, some colleagues of the appellant being on 

the same footings have approached to the Service Tribunal and a 

detailed Judgment with regard to the regularization of the 

appellant was issued by the Service Tribunal in Appeal No.612 and 

613/2008 dated 13.3.2009, whereby the above said relief was 

granted to the appellants by the Tribunal. Copy of Judgment is 

attached as Annexure-C.

4.

That however, the said Judgment of the Service Tribunal was 

challenged before the Supreme Court by the Establishment 
Department and the Honourable Apex Court was kind enough to 

give an elaborate and detailed judgment with regard to the same 

grievance on 24.05.2012. Copy of the said Judgment is attached 
as Annexure-D.

5.

That as a result of the above said judgment of the Honourable 

Supreme Court of Pakistan the notification with regard to the 

anti- date promotion of the petitioners from the dates of their 

taking acting charges on the relevant posts was issued. Copy of 
the said notification dated 25.07.2012 issued by the 

Establishment Department is attached as Annexure-E.

6.

(



m
In another case Government of Khyber Pakhtunkhwa Vs Azam 

Khan, the Supreme Court of Pakistan upheld the decision of the 

Khyber Pakhtunkhwa Service Tribunal in the Service Appeal 
No.1358/2000 on 05.03.2015 and granted relief to the appellant. 
(Annexure-F).

7.

In another Writ Petition No.2640-8/2012, Abdus Samad and other 

Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court 
Peshawar granted relief to the petitioners by extending the 

benefit of judgments in the similar cases. Copy of Judgment is 

attached as Annexure-G.

8.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in 

the Service Appeal No.1589/2011 Muhammad Jamil Vs 

Government of Khyber Pakhtunkhwa to allow the benefits of the 

judgments In the service appeal, cited above in the same manner 

as was prescribed and indicated in the above judgments 

(Annexure-H).

9.

That after the Judgment of the Service Tribunal, High Court and 

Supreme Court, the appellant also filed departmental on 

23.11.2015 which was also rejected on dated 01.02.2016 and 

communicated to appellant on 18.02 2016 for no good ground. 
Copy of departmental appeal and rejection order is attached is 

attached as Annexure-I & J).

10.

That now the appellant comes to this august Tribunal on the 

following grounds amongst the others.
11.

GROUNDS:

A) That order dated 01.02.2016 is against the law, fact, norm of 
justice arid material on record. Therefore liable to be set aside.

B) That the appellant was promoted to post of BPS-17 on dated 

10.07.2004 on acting charge base meaning by that the post of 
BPS-17 were available at that time and according to Superiors 

Courts judgment that if post is available then civil servant should 

be promoted on regular base rather than acting charge base.



4^,
9 That the some colleagues of the appellant on the same issue have 

filed Service Appeals No. 612/2008 and 613/2008 in this Service 

Tribunal and the Honourable Service Tribunal allowed the appeal 
and the relief was granted to the appellant. The'judgment of the 

Tribunal was challenged by the Deptt in the Supreme Court of 
Pakistan which also uphold the decision of the Service Tribunal 
and the basis of Supreme Court judgment and Service Tribunal 
Judgment the Establishment Deptt: issued the notification dated 

25.7.2012, whereby anti-date promotion was given to the 

petitioners from the date of their taking charge on relevant posts.

That recently similar nature appeal No.1589/2011 was also 

decided by this Honourable Tribunal in the favour of the 

appellant.

D)

E) That the appellant is similarly placed person and also entitled for 

the same benefits.

F) That the appellant was discriminated as many of his colleague 

have given anti-dated promotion, while the appellant was 

deprived from the same benefits.

c) That the appellant seeks permission to advance other grounds 

and proofs at the time hearing.

It is, therefore, most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

• (

APPELLANT

Shah Jehan

THROUGH:

(M. ASIF YOUSAFZAI)

I

(TAIMUR ALI KHAN) 
ADVOCATES, PESHAWAR

:r-

f
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ESTABLISHMENT DEPARTMENT

Dated Peshawar the 10,7,2004.
NOTIFICATION :

NO. SOE.II(ED)3(122-U003:- 
with the Provincial Selection lioarct -ic pleoscd to appoint the following 
Superintendents/Pnvate- Secretaries of tl^e Provincial Secretariat as Section 
Officers (BS'i7) on acting charge basis with immediate effect:-

riie Competent Authority in consultation

Sr, NAME OF OFFICER 
WITH DESIGNATION

PRESENT POSTING
NO.

hlr.Sai'dar AliI, Section Officer (Current Charge), E&A Dept.
5u|Denntend_eiit 
Mr. Abdui Raziq2. Section Officei' (Current Charge), Schools 

Literacy Department.________________^up_erinten_dent
Mr. Muhammad Yaqoob Section Officer (Current Charge), Finance 
Private Secretary 
Mr. Farmanullah

3.I

I Dept. ________
Section Officer (Current Charge), Governor's 

! Secretariat (FATA). _ _ _ ____ .
Section Officer (Current C.hurge)/PS to Minister 
for Education NWFP.

1 Private Secretary 
' Mr. Abdul A?iz,
Private Secretary 
Mr, Farhad Khan, 
Private Secretary. 
Mr, Shah Jehan, 
Private Secretary 
Mr, Johar Ali Shah 
Priyate Secretary.

5.

c ection Officer (Current Charge), Finance 
D^l^ rtme n t.
Section Officer (Current Charge), Agriculture 
Dept.

D,

^7.

Private Secretary to Additional Chief Secretary, 
NWFP.

'vj .

9. Mr. Zafeer Gul, 
Private Secretary 
Mr. Usman Shah, 
Private Secretary

Private Secretary,E&A Department.

10. Private Secretary, Fieaith Department.

Private Secreta^v Food Department.11. Mr. Samin Jan,
Private Secretary 
Mr, Muhammad Qasim 
Superintendent 
Mr. Azeem Klian,
Superintendent "___
Mr, Mir Ahmad, 
Superintendent

Superintendent, Ftome &TAs Departnient.12,

Superintendeiit, Governor's Secretariat
(FATA).____________________ ^________
Superintendent, Industries, Commerce, 
Mineral Dev. Labour and Tech. Education

1 j.

■ p Id,

Department
Mr, Jehangir Khan 
Superintendent

Superintendent, Industries, Commerce, 
Mineral Dev, Labour and Tech. Education

15.

Department
16, Superintendent, E&A DepartmentMr. Ghazi Klian, 

Superintendent
Mr. Anwar-ul-Haq,
Private Secretary__
Mr, Mushtaq Alimad 
SI cl Private Secretary

Private Secretary, Flealth Department.17,
K,

j Private Secretary, Chief Minister's Secretariat.18.

Superintendent, Education Department19 Mr, Muhammad Ayub, 
_____ ^

Mr, Qasim .Jan, 
Superintendent_____

y;:.. ';h'/•_'____ •V''
20. Superintendent,

vV 'J.'

. .

u-Cont'd 0306-2
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NAME OF OFFICER

are

S.No FROM/ TO
1, Mr.Sardar Aii Section Officer (Current 

. E&A D,ep_t._
Section Officer (Currenr ' 
Charge), Schools & 
Literacy Department. 
Sedion Ollicer (Cuircnt 
Chtiige), l-inance Dept. 
Section Officer (Current 
Charge), Governor's 
Secretariat (FATA). 

Section Officer (Current 
Charge)/PS.to Minister for 
Education NWFP.
Section Officer (Cuircnt 
Charge), Finance 
Department. ________
Section Officer (Current 
Charge), Agriculture Dept. 
Private Secretary to 
Additional Chief Secretai^, 
NWFP.
Private Secretary, ES<A 
Department.
Private Secretary, Health
Department.___________
Private Secretary, Food 
Department.
Superintendent, Home & 
TAs Department.

Section Officer (Acting 
Charge),. E&A'jSep t. _ 
Section Officer (Acting 
Charge), Schools & 
Literacy Department. 
Section Ollicer (Acting 
Charge), Finance Dept. 
Section Officer (Acting 
Charge), Governor's 
Secretariat I FATA),
Private Secretary to 
Minister for Education
NWFP.____________
Section Officer (Artmn 
Charge), Finance
Department.__________ _
Section Officer (Acting 
Charge), Agriculture Dept.

Z. Mr. Abdul Raziq

2 Ml, Mulijinmad Yacinob

d. Mr, FarmanLillali

5 Mr. Abdul Aziz

0. Ml', l-artUK'l Khan,

7, Mr. Shah Jehan

8, Mr, Johar Ali Shah, Private Secretai^ to 
Additional Chief Secretai'y, 
NWFP.
Section Offeer (Acting 
Charge),. E&A Dept,
Section Offeer (Acting 
Charge), Health Dept, 
Section Offeer (Acting
Charge),Health Dept,___
Section Offeer (Acting 
Charge), Home & T.As
Dept.'_________
Section Offeer (Acting 
Charge), Governor's 
Secretariat (FATA).
Section Offeer (Acting 
Charge), Industries, 
Commerce, Mineral Dev.

Tech. Education Dept. 
Section Officer (Acting 
Charge), Excise &
Taxation Dept._______
Section Officer (Acting 
Charge), E8vA Dept. 
Section Officer (Acting 
Charge), W&5 Dept. 
Private Secretary, Chief 
Minister's Secretariat,

_ NWFP.
Section Officer (Acting 
Charge), Information & 
Public Relation Dept.
Section Officer (Acting 
Charge), E&A Dept. 
Section Officer, Higher 
Education Dept.

9, Mr, Zafeer Cui,

.10. Mr, Usman Shah

11. Mr, Samin Jan,

12. Mr, Muhammad Qasim,

13, Mr. Azeem Khan, Superintendent, Governor's 
Secretariat (FATA).

Id, Mr. Mir Ahmad Superintendent, Industries, 
Commerce, Mineral Dev. 
Labour & Tech, Education 
Dept.
Superintendent, Industries, 
Commerce, Mineral Dev. & 
Tech. Education Dept.
Superintendent, E&A 
Department
Private Secretary, Health^
Department 
Private Secretary, Chief 
Minister's Secretariat,

15. Mr. Jeliangir Kl^an,

16. Mr. Ghazi Khan,

17. Mr. Anvvar-ul-Haq

18. Mr. Mushtaq Ahmad 
Siddiqi

19. Mr, Muhammad Ayub, Superintendent, Education 
Department

20. Mr. Qasim Jan, Superintendent,'EExA 
Department.
Section Officer, Dept.21. Mr, Ghazanfar Ali 

PCS(SG) BSM7
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ENDST: HO- r
e 10.7.2004.

A copy IS forwarded to ;- 

A All Administrative Secretaries to Govt of NWFP
2. SeClPl/-lr\/f’rirCo\//_>ri-\/-MM\Ay[Zr'>/r—A-T-A /— ' Peshawar, 

d Peshawar.. Secretary to Chief Minister , NWFP,
A. Accountant General, NWFP, Peshawar. 
5' S. tS.

i
1

ranimer/Librarian, E&A Dept6. Officers concerned.
2. P.S. to Chief Secretary NWFP.

PS to Additional Chief Secretary NWFP.
9. P.S, W_'Secretary Establishment NWFP.
10. PAy.to Ail Adcll: Secretaries/Uy; Secretaries 
11 personal files of the officers
^.Office Order file.

8,

in E&A Department.
concerned,1

t'

RVAikkrWC)

.>4Tv
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Dated Peshawar the 19''’ February, IOC'S

NOTIFICATION:

The Competent Authority, in consultation with ihe 

is pleased to order the promotion of the follow.ng 
Superintendents / Private Secretaries to Provincial Management Service 

regular basis with immediate effect;-

Provincial Selection Board

•{BS-17) on

Sr.# Name of officer Present posting
1. Mr. Muhammad Sayyar

Mr.Masood Pervez 
Siddiqui
Mr, Rozam Khan

Section Officer, Works & Services Dept.

Section Officer Home &Tribal Affairs 
Department.

Section Officer, Home &Tribal Affairs 
Department.______ _
Section Officer, Governor's Secretariat.
Assistant Director, National Accountability 
Bureau.

Section Officer, Finance Department.

Section Officer, Establishment Department.

Private Secretary to Chief Minister, NWFP,

Section Officer, Industries Department.

Private Secretary to Minister, Law & 
Parliamentary Affairs. NWFP,
Section Officer, Home STriba! Affairs 
Department.
Additional Private Secretary to Chief 
Minister, NWFP.

Private Secretary to Minister for Schools & 
Literacy, NWFP.
Private Secretary to Additional Chief 
Secretary.NWFP,
Private Secretary to Minister Powers 
Irrigation NWFP. _________

_Section Officer, Population Welfare Dept
Section Officer, Health Dept

_Section Officer, Home & Tribal Affairs Dept
Section Officer. FATA Secretariat.
Section Officer, Industries Dept.
Section Officer, Administration Dept.
Section Officer, Works & Services Dept,
Private Secretary, to Secretary to Chief 
Minister, NWFP.

2.

3.

Mr. Muhammad Naseem 

Mr. Akhtar Muhammad
4.
5

Mr, Muhammad Siddique6.

Mrs, Tahira Jabeen7.

Mr. Azam Khan8.

Mr. Fazi-e-Rahim9.

Mr. Abdul Aziz10.

Mr. Farhad Khan11.

Mr. Muhammad Yaqoob12.

Mr. Shah Jehan.13./

Mr. Johar Ali Shah14. ; .
Y •

Mr.Zafeer Gul15.
/

Mr. Usman Shah
Mr, Samin Jan

Mr. Muhammad Qasim
Mr, Azeem Khan "
Mr, Mir Ahmad
Mr. Ghazi KTTan

Mr, Anwar-uLHaq
Mr, Mushtaq Ahmed 
Siddiqui

16.
17.

■ 18.
19.

'20.
21,
22.
23,

r

hi
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Mr, Muhammad Ayub Section Officer. Schools & Literacy Dept 
Assistant Secretary, Benevolent Fund Cell,
Administration Department.______
Section officer, Chief Minister’s Secretariat.

Mr, Muhammad Humayun section Officer, Zakat, Usher, Social Welfare
& Women Development Deptt.____________
Section Officer, Science & Technology & 
Information Technology Dept,

24.
Mr. Qasim Jan♦''75

Mr. Umar Farooq26,
27.

Mr, Muhammad-Iqbal28.

On their promotion the above officers will be on probation for a period of 

terms of section-6(2) of NWFP Civil Servants Act 1973,read with Rule-15(1)
2-

one year in
of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall

continue working against their present postings.

CHIEF SECRETARY,N.W.F.P.

Dated Peshawar the 22, February,2008ENDST:MO: SQE-iUED)3(45)2007

A copy is forwarded to

1. All Administrative Secretaries to Govt of NWFP,
2. Secretary to Governor, NWFP.
3. Principal Secretary to Chief Minister, NWFP.
4. Accountant General, NWFP, Peshawar.
5. Additional Secretary, Benevolent Fund Cell, Administration Department,
6. Additional Director (Admn), National Accountability Bureau, PDA CompIex Block-111 

Phase-V, Hayatabad NWFP,-Peshawar.
1: S,0,(Secret)/(Admn)/E-lV/E.0/Programmer/Librarian, E&A Dept:
8, Officers concerned,
9, P.S.tpChief Minister, NWFP.
10, P.S. to Chief Secretary NWFP.

■ 11, P.S. to Principal Secretary to Chief Minister,- NWFP.
12. P.S. to Secretary Establishment NWFP. .
13. P.S, to Additional Chief Secretary, NWFP.
14. P.S, to Minister, Law & Parliamentary Affairs, NWFP.
15. P.S. to Minister, Schools & Literacy , NWFP. ■
16. P.S. to Minister, Power & Irrigation, NWFP.
17. PAs to All Addl: Secretaries / Dy; Secretaries inE&A Department.
18. Personal files of the officers concerned.
19. Office Order file.
20. Manager, Govt Printing Press, Peshawar.

& a
( KHALID ILYAS ) 

SECTION OFFICER (E-ll)



r

I ----------------- II i_
f '.k

BEFORE THE: NWRP SERVCE TRIBUNAL. PE5;HAMi<P C-I

uI;.;
■i'(
:.

Appeal No. 612/2008 i
\
\ V-; \

?

Date of:Inst'itution. 
Date o’f! Decision

.. ^ 16.0^.2008 
.. ^ 13.03.2009

-N

7^V

i:

Muhammad Iqbal Ifhattak,
Assistant Political /^'bent, Ktiar Bajaur Agency. (Apijellant)

I \‘ <9r

■a
VERSUS i

!i;i
1. Governmeni-]of NWFP through Secretary Establishment Department 

Peshawar,
2. Govt, of NWf P through Chief Secretary, Peshawar.

I r:
1 !;
i(Respondents) f
i

i
;r

APPEAL U/Sl '\ OF THE NWFP SERVICE TRIBUNALS ACT, ID?*! 
AGAINST tHE IMPUGNED NOTIFICATION NO.SOE.II (E&D) 2 
(192)2007 IrATED 19.2.2008 WHEREBY THE APPELLANT WAS 

PROMOTED.'ON REGULAR BASIS W.E.F. 19.2.2008 INSTEAD OF 
. 30.11.1999!AND ORDER NO.SOE-II (E&D) 2(192): WHEREBY HIS

departmental appeal WAS OISMI.S5ED

n
< 1

i!;

1 u.Si

MR. SHAKEEL AHMAD, 
Advocate

; ■ For appellant.il
!

i

For respondents.MR. ZAHID KARW KHALIL, 
Addl. Government Pleader,

r
i ^

I
I

CHAIRMAN.
MEMBER.

MR. JUSTICE (R).SALIM KHAN, .. 
MR. BISMILLAH SHAH

(

r i

' I

JUDGMENT

JUSTICE fRI SALIM KHAN. CHAIRMAN.-The present appeal No.
6l2 of 2008 by^lMuhammad Iqbal Khattak and appeal No, 613 of 2009 b\

ii i
Ai'.rnad Khan involved similar questions of law, therefore, these are tuKen 

together for arguments and disposal.

!

t

!

ii

Muhammad Iqbal Khattak was promoted.as Tehsildar on regular 

basis vide orderjidated 28.12.1988. He was promoted to PCS(E.G) (BPS-17) 

on temporary bjasis vide notification dated 06.03.1996. He contended that 

many posts bec^he vacant, but the appellant was prompted to (DPS-17) on 

regular basis onVi 19.2.2008 with immediate effect, instead of anle-dating of

his promotion the date on

2.

}

which' the vacancy fell to his turn in tl>e
Pi U

U' i
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/ senioritY lists of officers of PCS (E.G), His departmenta appeal was lejeeted 

on 22.03.2008. The pVesent appeal was Tiled on 16.4.2008 which i;? within 

time. The case of Rhmad Khan (Appellant) is similar to the case- of
j

Muhammad Iqbal KhaKak on facts also: His appeal is also within tiraq.

i
The respondents contested the appeal on many Cj'.ouuds 

including the ground that no one could claim a vested right in prorhotion or
\ t

in the terms and conditions for promotion to a higher post.

3. t

i! iiI
Ii

Ij

We heardi the arguments and perused the record.4.
(■

■t

f I

The leaithed counsel for the- appellants contended (hat the
h. I * * *

appellants were temporarily posted to BPStl? post on 06.3.1996, out lliey 

remained silent, because they did not have^la vested right for promotion to a
li'-jj! I ;

higher post. The ap^&lants have already been considered for promotion and
have been found igible and fit for regular promotion To BPS-17 post,

therefore, the principles embodied in the judgment of the^ August Supreme
Couit of Pakistan reported as 1990 SCMR 1321 are not applicabie to their

I ' ' *cases. In fact, the iivacancies had beconje availabie for the appejlants as

early as on 30.1l!ll999, and it was the responsibility of thtj oftlcia!

respondents to expeditiously deal wjth tiib cases of the. appellants for i,heir

regular promotion, the appellants could uot be punished for no fault on their

5.

I

side, or for delay daused by the official lespondents In processing tne cfses

1997.PLG'(C.S) 77, wherein it has h(ien held
1
t:of the appellants. He reiied-.on 

in para 3 as underif

• •

■!

f

"On behalf of the Government it is contended that no civil se/vant 
\ has a right tisi claim that he shouief -be promoted from a back pate
\ J, even though', a vacancy may be existing on the date from wpich

< \ the promotion is being claimed, ffys is no doubt true but there
" are no orders by the Governifient that therespondents/

Vi petitioners Mould be held up for some time. The delay in making
^ the promoiipns occurred entire!^, due to the reason that the ^

officials of Ife Education Departrrient could not carry out a fairly ^ f. 
simple exercise within a reasonable period. In tfie circumstances V 

It will not bsidppfopiiate for this OvU Petition to interfere with the 

ardor of moisotvlco Wbunal. Ltave Is refused."
P ■ f : ,

This judgment. wa| in the petition for lelave to appeal against the judgment 
dated 19.02.1995-lf the Punjab Service Tribunal. It is worth-mentioning fhot

ii

c.

I

I
I
J

)

y:
..•C'
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cited as ;1990 5CMF< 13'2i and cited as. 1997 PLC (C.S) 77 are
.................................................... '■

«tWo diPferent aspects of the same subject.

I •/I.n

;
i

i'

iiAnte-dating of promotion, after^i^consideration of the candidate
!■ i • ''

:lspirlng for such promotion, after he was'Jound eligible and fit fo* such
■'> ■ .|i ?/ ■ . ■■ ■• -

promotion and is prcirinoted, is an established principle of law. Such a 
< I'i 1.
c^andidate cannot be punished for any delay caused by the department m

processing his case fop promotion. The orderjof promotion, therefore, |ias Ip

be ante-dated to tH^; date on which thej vacancy for his turn became
;vT ‘ ’i-

available or to the date on which he actually took charge of the pc^st on
V i!'! ' i ' ■ ■ '

Q|ficiating/acting change basis, whichever is i'ater.
'j ^

The A.G.t? contended that thelpresent appeals were miserably

time-barred and bothllthe appellants were estopped by their own condijct to
• ,1

file the present appeals.. In fact, the principle embodied in the judgment

rtported as 1990 SCMR 1321 was applicable to the cases of the appellants

from 06.3.1996 to 1$.2.2008. They could not claim promotion es of tight.

The principle embodied in the judgment reported as 1997 PLC (C.S) H

became applicable t6| their case on 19.2.2608. Cause of action arose tri the 
1 !;; •! '

appellants for claiming ante-dation of their promotion as prayed fovonly^

when their cases: were considered for promotion, they were found eligible
arf^ fit for promotion,and their promotion^ orders were issued, though witli

immediate effect., They filed their departmental appeals within time fronr, the

date of the impugned order dated 19.2.2008, and their appeals vyere 
\

rejected on 22.3.2(|08. They filed Servipe Appeals on 16.04,2008. The 

departmental appeals as.well as the Service Appeals were well within time.

j.
'r.

;

f

1.
%■ik.

'i
■ 4.

.n

i

•!
1

I

I

lil)• fi!
f The A.S.P further contended tfiat, according to the proviso

’I; ^
coiitained in sub-se|tion (2) of Section 22 of the N.W.F.P Civil Servants'Act

1973,"no

8,.
; ■ \
■'..i

'i
\representation shall lie on matt.prs (.elating to the determinatioti of 'jji

f mess of a person ;to hold a particular post pr to be promoted to a higher ^
* *' {11

post or grade." Judgment cited as 1990;SCh]R 1321 was, then, applicable 

ancj appellants coulji not file representation. This stage:,:has already pasi^ed.

Tht^ appellants have been considered foriholqing the higher post after tiieir 

promotion to that post, and thejr fitpess for such promotion gnd

holi|ino of post lifls,;alrcady been determined. The judgmont dfed-as 1\)07

$
.0:

(

I i
:ci i.

3 Q:
Ul

1/ -

\
r
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1 w
1 (C.S) 77 haSA,'become applicable after determination of fitness of the- 

Appellants. The qLjpstion in these casesJiS' not the deterniination qf fitness 

M' but IS the right of ante-dation of their promotion. The appellants had vested
fh” I; '! ■

i icjh.t for consideraition of promotion onl their turn, whenever it was, and 
u ' . '

when foond fit onidetermination of fitne^, at any stage,they had a light to
claim ante-dation jof their promotion to the dates on which the vacancies
were available forii their respective turhs or from the dat66on which they
actually took the charge of their respective posts, whichever were later in

Ur ■
■m ?ify.

(I
•f.

0

i
i
1 I

Iii

lime.
f-

The A.G.P also contended ti^at according to sub-rule (6) of Ru|e 

9 of the N.W.F.p,; Civil Servants (Appointment, Promotion and TransfeO
• VV '' 'iRules, 1989 "acting charge appointmentishall not confer any vested right for

[regular promotion|to the post held on acting charge basis." The appellants
^ n ' ' ■

have never daimdb any vested right for:regular promotion to the post which
they held on acting charge basis, on the basis of acting charge appointment.

•tl ■ ■ ■ ■;

In fact, they did ript have such a right. They remained silent for a long time,
knowing that thef did not have such a| right on the basis of acting charge
appointment. .They, however, had a ivested right, as civil servants, for

I consideration for'promotion, when the authority was to consider somaone
|. -for promotion.against the vacancy. No other person could be considered till
I thrj appellants were so considered. They, therefore, had a vested right foi

ante-dation of; their promotion only when thqy were regularly promoted, but
' •' i ■ ^ •frqm the date when the vacancy became available for their turn.

(j.
%

\:
11

ii
I

.
!

Vi

I

■i

10 The A.G.P further contended that, according to the North West‘
!: I

i Frontier Province,; Provincial Management Service Rules, 2007, notified on 

11,05.2007 vide'I'|o. SOE.II(:ED)2(14)2p07, The NWFP Provincial Civil Seryice 

(Sqcretariat/Execttive Group) Rules, 1997 were repealed’. 'He was of the. 
view that the N.|(f'.F.P Provincial Management Service Rules, 2007 had come 

int^ force at once w.e.f. 11.05.2007, while the orders of promotion of ,the f i

,rI

j
V

J

a yT•if

Lappellants were'|ssued on 19.02.200§. .He submitted that the promojion 

I orders were covered by the new rules, therefore, the appellants could /lot
S. - 'V i: I Iclaiin any benefit out of the already rref^ealed rules of 1997.

i'; ' ■' I
clar.i|y this,contrbversy, it is necessa^d'ir^piioduce the.r 

the N.W.F.P Provincial ManagemenfeS^i^CfyRule''

►V-:.
t/i

El
» • ‘ :

II u
.J. 4:
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i ""V
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7V;e North-West Frontier Province Provincial Civil
... .. , <^^f^f^'''3t/Executive Group) Rules, 1997 shall stand

retirement of existing incumbents ofVh the 

cadres. Sepsiiate seniority list of] both the cadres shall he 

™'^ed under the existing ruledand they shall be promoted 
% rf incumbents of PCS (E. G) arid

Shan ^h^Purpose of their promotio
Shan continue, to be governed under the said service
the retirement of the last such incunibent"

Ss !
'■iceW-

i >!
fl

■

Wh

IK \ \rules tij!

\l
The above rule, byi|itself, clariHes il'

that ^the rules of 1997 shall not stand 

repealed before the itjetirement of the existing incumbents of both the cadres

of Secretariat/Exegutjve Groups, and shall^main in force till the retijement 

pf the last such incumbent.

V.

il'll
f'i

It further clarified that separate seniority, list of 

()0th the cadres shall be maintained undet the existing 

rules for such in|^mbents are the N.W.F.P Provincial Civil Service 

(Secretariat/Executi|| Group) Rules, 1997. It was also clarified that such 

incumbents shall b4|promoted at the ratib of 50:50. It means that out of 

each two vacancies,;)one vacancy shall be given to Secretariat Group, while 

another vacancy sh^l be given to the Executive Group. Further clarification

rules. The existing I

I i

I"

i ■

IS to the effect ths|, the existing incumbents of PCS (E.G) 

different pay scales Jsha!l continue to be .governed under 

fOr the purpose of their promotion, and this

I

and (S.G) in 

the rules of 1997 f

process is to continue till th,e 
retirement of last such incumbent. .Both the appellants belonged t^p thp 

Ej<ecutive Group of |pvir Servants. Th^y 

N^.W.F.P Provincial (livil 

before 11.05.2007, hand they have

i

,vYere to be governed und^r the /

Service (Secretariat/Executive Group) Rules, 1997
c

I

to ;he governed under the abov;! 
nicntioned rules of 1397 till the retirement |f the last incumbent 

Secretariat Group/Executive Group.

\ i

of a pi^st ii;
;'

f
■i

11. The ca^i of the appellants are, therefore, to be govern,d iij 
accordance with th||provisions of Sectiorj,8 (quoted above) of the’ 

N.^.f.p Provincial r|nagement Service Rules, 2007.

appellants but they

I ;

r•ne^
The. record shows that

1

vafancies were available for the 

tfiP due.time and thpir

of'their

were not promoted at M.
cases for Proriiotign were delayed 

|ierefore, are unnecessarily N

^^btled to cj'nte- 

"^^ency fainpg to' the

charge of that

P'-omoliion, egainst the fj'rst 
fhem Ibr from the date' 

'''"CY °^ciating/acting charge ba

I. ■ a.i'*'tuFh of each 11 fvailable 
' of (aking over 

sis, whjjchever

i.

/■ :

is later.
ihi#• f

ii :i



I:rt' i.'r -'1!
iimr.

i <
V-'.

11 i
.iiR ■If

III ■;■'•

J :

t
.2,;

In the light of the above, we accept both the appeals, and direct 
he official respontfents to ante-date thS promotion of'each of the two 

ippellants to the respective dates on whith a vacancy became available for 

he respective turn;of the appellants or from the respective dates of their 

.aking charge of suGh vacancy

'i i
!

r
i
m

officiating/acting charge basis, wliichever- 

s later. The appellants are entitled ,to the; costs of their, respective litigation 

from the official respondents.

on
§ • I
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)jj IN THE SUPREME COURT < )F PAkl^TA' 
I| (APPELLATf: JURISDI r '<

\ PRESENT:
MR, JUSTICE i

MR. JUSTICE ■ Pu".' ■-.U-irR S.aEED.;

C. As: No. 050 lo 8G1 ot 2.0Ki.
(On appeal againsi ihe ludgnier.i 
H,3ub09 passed by MWFP E 
TribunU, Peshawar m Appeals No., cj'• 
and of 2003). ;

'
Covi:!i of NWFP ilsi. Secy. ond

EE
fl

(in boda cases) 
...Appeiiants

.■inoP'ici.
P'li•'ill •AE'l

Mulji'bmmad tqbal Khattak. 
Ahmed Khan,

(in CA.060/10) 
(in CA.061/10) 
...RespondenlsV,':

M'ian MLihibiiilah Kakakhel, Sr.ASC. 
Miss. Tchmina ■MLilail.)ullah, A5C. 
Mir Adam Khan, AOR.

r:

(in bolh)

For the appellants:i

■;

For the respondents; l-lafiz. S. A, RUiman, Sr.ASC. 
Mr, Slaakeel Ahmecl, a\SC 
(in both).:

1
I

Date' of hearing; ?U4,05.20l 2.
i

i,
) fb c:, ,\4 E N T

ila ihe leave of the bit

. I-Court have arisen out of the judgmeiri doieo ii,.j.2009 of the Serv.ce i:
d . d '■:

Tri.b'Unal whereby appeals filed by the resor.'ncients were allowed.

The points raised and nnird wldle granting leave read as

... Ti-ie'-n ;i|.ipeals wnEjAZ AFZAl. KlflAN

IA
Sr.'(!

2- M
If

• •()dier:un
fu :
id i

"We havei heard.lhe learned counsel pi some length. We are
i

inclined to. grant; leave inter-aiui on tire point as to whether 

the legal^^d, factual a.spect5 of the controversy hjve been 
ife'nci'decided by ihi

relevanbfffi’^s fi.e. Rule 0 oi the MWFP,- Provincial Civil 
^ ,

Service ;w%^tariat/Execulive C.iioup) Rules, 1 997 and Rule 

9(6) oft 

and Tra

A
' Tribrinai in accordance withdilated'.uE

■

i‘.

:;1:^WFP Civil Sewynts (Appointment, Promotion 
^^Ruies, 1900. It I' also to be examined as to 

whetherlg^^^Stop-gap-ariangernen! can be .equaled to that of 

regular.-’p^Sbti'on and b.eside' that the order passed by the 

learned'fiffiife.Tribunai could be rnarle applicable to^r

\; i
i;- V

D
J

‘f■M
'Af •
r-f- m

Suprama^ourf of'flkfttt* 
isCAUAaiD 'llA'

I ^
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Teh5ildc1C5 \',-Iv.> a 
<5 !■■ '.’''I'.Jiiun. Since a shoM 

liieteioif:, ilae case

1'^ Inniiaiion In |he 

j'-idgnicni shall

I ciuesiion 01 lav :•- . 

be iisicd

1 •'(
UiJiI
U nieanwhilp ■in
;■

I'enTain 5Lisper,r':r;,'|''
f

%3. Learned counsel

contenclc:d that though the 0 
j;

ProvincialJ Selection Boaix'l 
: I

respondents in BPS-16 as Extra Assi 

PCS (E.B)j Cadre with immecliate el'fnci

behalf of the appellants 

governor ol iM.:' I'ro'amcp in consultalion with the

S' ••1

i'

'•v;:'- pleas.',',:1 0,^^,. ,]^p !promotion of the

SiStani. Commissioner in BP5-17 in the Ex-

on ['.iumly lemporaip/ basis vide

not earn them any 

to a, vested nghi not'A'ithsfanding they have been 

I'uinechaie .eftect vide notification dated 

counsel.added, could not have claimed 

even on the dccurmnco rif

notificaliop dated Peshawar G,"' G-larrJi, |.,r,r,, ,,

benefit orj entitle them 1

promoted! ion regular basis with I

19.2.200E},- They, the learned
■ f

ante-datec): promotion

11
any i'!

any vacancy in such scale ■|

11
olatipln of Section 

• ‘(2
m VI 8 of the Seivicco. net or Rt.fle 9 of NJWFP Civil

dl;
Service ( xecLitive Croup) Rules, 097, as Horidedl Tpromotion is not al! \'

esled right. Appeal before the rleimrt 
'7

added, or|;before the Tribunal cla 

misconcetyed. The learned Tribunal, the 

nol have allowed such appeal wheSi il iended to

; i
Others in,(he run. The learned counsel.

V
nii'utnl milhoMly, the learned counsel r

frnjilg an'e-,!,'led I'jramotion was, therefore.

eariiecl counsel maintained,'doulcj'''''^'fll^

(he seniority of many 

0 suiaiaort, his contention placed 

reliance on the cases: of "Wajahat Hn.ssain, Assistant Dirertnr. Social

7"''himar

1; i \

Welfare, /Lahore andM others. Vs. ■ Province of the 

Secretary) jSocial Wel^

i.
Punjab, through

til !11^id Zakat, Lahore and 81 others" fPl D 1991 S f 

"Sh.AAnwar HaWh, • Assistant- Director, Labour Welfare, Lahore 
Region, Lahore. Vs. ^^rnment of the Punjab throuRh Secretary. Labour 

Departme-nt and' (1905'^lSCMR 1201),

1, .T
i.rr--•’t*:

82),

I,:

"Nazeer Ahmed, Vs.c.1
GovernnVemt of Sind.H|ttfough Chief Secretrv Sindh, Karachi and 2 others"

■ ■*: ;

(2001 SGMR 352)C^ |i0:bvernmen'{ of Palo.stan througli Establishment
1.1 |fe ■ --------------m

ATTB^SDEDI

i i

'i
:

/
■ !

mtfi1:

rl .1: > Sud^ntsndtnt
J 8u,jrt,insJrfoiir/nf Pakls‘tj» 
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:
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ipiir .0
ujv.rsion, isiainapad and 7 oHum.s. R.nneccl Akhtar Niazi, Academv of 

;

Administrative, Walton T
f'

nin.inc, l.ahore and othci'S" (PLD 2003 S.C 110). \ U 8X
r:

i
The^i learned counsel nexi centenrlnd lhal ..i ciiange in scale by means of 

promotion is not automatic but .de.oendc

i: v!
?il

process involving selection, ■'nt on a
ii

II ‘

themfore, any change in scale ‘.viiiioui sucIt process being violative of the i 

relevant law and rules, cai^aot be mainlained, The leai'ned counsel to 

support his contention placed reliance on the caseof "Abid Hussain Sherazi.
I ■

Vs.'\Secretary .M/o industries and Production, Government of Pakistan,

, isiamaba^(2005;SCM-R 174''2).

li
I

J ■; j

respondents defended the impugned judgment by contending that where a 

vacancy occurs in the nextj higher'scale, the Civil Servant officiating or '

As against that'Jearned counsel appearing on behalf of the j'.
i'

1

nil
wctTkIng on acting charge basis thereagainsi is not considered for promotirm

a T : . I Ior ,(he process of regular promotion is delayed on account of lethargic

I T-. 'I
atti;tude of the competent authority or any other exigency so-called, the Civil 

Ij ■ _ ■
Servant who is subsequently found fit lor such' promotion on regular basis

cannot be deprived of the salary and other consequential benefits attached to ,
■' j 'I

such post. Learned counsel to support his contention placed reliance on the ■' 

case of "Luqman Zareen and others. Vs. Secretary Education, NWFP and ■
i|

others” (2006 SCMF^-;il!S38). The learned counsel next contended that though
•' t.-- ■,

the! NWFP Civil i'Sejfvice (Secretariat Croup) Rules, 1997 have, been:

''. ' ..li- ^ ■ !
substituted by the b||fJ,P,.Proyincial Management Sewice Rules, 2007 but the' ;

; 1 . ■ f '

rights of the existin

:

V'
i-

■

;i

pumbenls of both the cadres have been protected by|'ai 1,MmW. ■lit .• ■■•!

:gfore* ,the change in. rules would not affect the service
J. sill 

lai
Rule 0 of the lattehp 

Is I

stAUcture of the r

counsel next contg

1 •• ;■ 
judgment is read^'i

.ndepts or rights accruing thereunder. The learned

d-Hhat.if the concluding paragraph of the impugnedm
SoT the rights of any of die officers including theirM

,y rOATtted../sepiority has beem

mm i.

il
Scprot-r'/: 'hrill ./ill■ fj?.'

I •

Mm
, I
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■M
1#' 'WBmm p‘

j un •i

''Lugrri^an Zareen and other5. Vs. .Secrela rrducation, NWFP and others"idr'
1938), this Court \'rliilr: deulmg '.^-ith,an identical (55uc held as(2006\SCMK

v/" p

il
under i|r '•r ■f

i'
"U is then a position .irjminod

7»
•>// sides dial nothing 

existed in the v^'ay'hf !■'>£ pcPdoners on Jl.8.2000 which

oil

cou/d have disemii'cd them lo regular' promotion to the
■ !

(dposts in quest/on and that it \'\‘as only ihe usual apathy, 

negligence and bureaucralic red-lapsim which had deprived 

the petitioners of^ the fruits that they deserved. The 

petitioners could not be permitted-to be punished for the
.j

faults and inaction of odieos. Wp.are ol" the view t/iaf where 

a post was available! tigaz/ist which a civil servant could be 

promoted; where such a civil servant was qualified lo be

1
1

Ir I •
■ 1

V

promoted to such a^ higher post; where he was puf on die 

said higher post on loificiating 

because the

or acting charge basis only 

requisite exercise of allowing the regular 

promotion to the said post was being delayed by the

r

I !

competent, autho/lt/and where he was st/dsequendy, found

1:1 h'C for ths/^aid.promotion and was so promoted on regular

basis theq fie was encit/ed'not only t the salary attaching to • }
■ ■■■ ;

the said posts but also to all consequential benedts Irom the

very datebfrom_ which he had been put on the said post on ^ 
d ! ^

officiatingpr acf/ng.pharge basis

i

i
j'

f
i:

I we hold accordirig/y", ' |ana
■fo'

■ ■i
:■

V

While;dealing with the^reserv/ations of the nature expressed by the learned
1

counsel for the appellant,, this Court held as under •- ■

A bare perusal of these judgments would thus, show that 
'Plfh

this Courtihad always accepted (he principle that 

who wasasked tpi hold a higher post to which he

:
i a person
!

was

subsequerM-^romoted on regular basis, was entitled to the
.a«(sasv... ■ .
ii i

I

salary etc^^^^ching. to such a post for the period that he 
held tber s^^;V'that :he would also be entitled to any other 
benefits'-^vl

P'

h;-;ma’/ be a.s50Cia(ed with the said post and
-t:

'■vacahcy existed m a higher cadre to which a 

civil qualified to be promoted ovi regular basis

but waspromoted wit/iout an\' lauh on his part and 

Jjt'fon the said post on officiating basis then on 

lotion to the said post, he would be deemed

furtherth'$ I

l.il

oil
•ii!

1 was mstea.s
■■'S'

his regula/i 

to have- bi
■' ‘J.

HiPi f!
7:-promoted to the same frdni the date from'.

A

i
I i

ATtEiT
V
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iP: ■

Pm;
. U i'n U .;' •

vhi 11ii i' A



)

hold the
exisiccJlo hold otherwil* ^

factual and li® fain, we

6CAs.fJ60-&61/20'0

Iwliich he was allo^veci (o 

' jLJStihab/e reasons

don't think
When this being the state of ihmgi on

the ludgmeht of the learned Sen-ice Tribunal is 0^1^

h , „,es of'iWajahat HulilLAssistanLDu^
lodgments rendered m the cases , J------

Social Welfare 
-
SecretarwjSociarWelfare

m H*:.
.■*,

|).:any exception. The.rf-sSsir
'I

UI,o..

Welfare, Uhi^Regi^ Lahore,^

I

• i
hj Labour

Hussain,
i^fennr Department and t

the Punjab thrcniahLi^XMi!:^r.overnm'ent of
^indhitithi-ougbCov&rninenl of i'others", "Nazeer A^rrnedJA

j

Karachi and 2
»r-,^',oKnmpnt-n-of' Pakis^aj^—thro^^

1-. . .
\/c^-:n;,meed Akhtar

Sindh
Islanv'h^h and 7 othersfstablishment Division

of AdministratXgz

"Abid Hussain Sheraii. Vs^^Sgnrg!^

i
and oth^ and b' \LahoreWalton'TraininjLi

and Production^M/o industries 1
Of

cited: by the learned counsel 

in hand because of their
tslamabad'V (supra)

licable to the case m

r,nvnrnr^*^nt of Pakist^
—■' ""

for the, appellants
1

distinguishable facts and features. 

For the reasons a

t

are not app

ppeals being without
di’scussed above, these a i;

9.
f. J

meritbare dismissed iC>■f',

1 A//5(. rue
1.T <n V%C> /). c:^

^ F?: »2S?rr"ri-"33 ■J
abad. -H

^^^rov^cUor Reporting^,
fi > -ft
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—. GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT .

,> [L. i

■

‘ Ai

TVA- Dated Peshawar the July, P5. 2012

iVlOTlFICATION

mSOE~Il(ED]2(423)/2010/yol-U:- In-, pursuance of Judgment of 
Supreme Court of Pakistan dated 24.05,2012 in CPLAs No. 860/2010 and 861/2010 
titled Govt, of Khyber Pakhtunkhwa through Secretary Establishment .and others versus 
Muhammad Iqbal Khattak and Ahmad Khan and Judgments of Khyber Pakhtuhktiwa 
Services Tribunal dated 13.03.2009 & 09.04.2009 in service appeals No. 612/2G08, 
613/2008 & 575/2009 titled Muhammad Iqbal Khattak, Ahmad Khan & Latifmir-Rehrnan 
versus Govt, of Khyber Pakhtunkhwa through Secretary Establishment and others, the 
competent authority is pleased to ante-date the promotion of following l^MS 85.-17 
officers w.e.f the dates as mentioned against each with all back benefits/consoquential 
benefits and re-designate them as PCS(F_G) BS-17:-

,Date of ante-dat€:d 
^rornotion as PCS (EG)

... 2742,2005
26.01,2000^- ■' 
27,12.2005"" 
15.05.2000' ’̂ 
'29.05.200C / .

: S.No. i Name of PMS BS-17officGr for ante-dated
promotion as PCS (EG) BS-17

: Mr, Muhammad Iqbal Marwat ( Retired on 31.07.2T).09 
I Mr. Ri_^z Muhammad Baloch (Retired on 28.02.2011) y 
1 Mr. Mjjhammad Farooq

Zaarmat Ali ORetired on 05.03.2010)
I Mr. Muhammad Zaheer-ud-Din (Retired on
’ 13.08.2011)...................................................

Mr. Ahmad Khan Orakzai

i.
2.
3.
d.

ycJ.

01.06.200(1 / 
'07.06.200"0'-^
ib.01.200: 
10.02.2001 
0’8.0d.200y' 
09.09,2001 
14.04.200 h'^' 
27.12,2005 

'27.12,2005 . 
lbs'll.2001 
03.03.2005
'ib.ii.zoci'^; 
13..11.200r',. 

■26.12.2001''^ 
'"13.01.2002 ■

6.
Muhammad Iqbal Khattak 

Mr,. Muhajrimsd Javed 
Mr, Azam Jan Khalil 

10_. Mr. AJimad Jan Afridi 
lli I Mr, Nazar Gul Mohmand 

■ 12. I Mr. Muhammad Hanif (died on 31.03.2010) ^
13. Mr, Tahir Muhammad
14^ Mr. Muhammad Rafiq (Retired on 01.03.2012) y 
15, Mr. Muhamn'iad Fakhruddin 

^ ibii 'Mr.' Farzand Ali ' '
17, ! Mr. Rehmatullah Khan Wazir

7.
8.
9,

y

18. j Mr. Qaisej Khan
.I9_. Mr, ^TduyShakoor Dawar
20. i Mr, Azizullah Khan Mehsud

I

■•a



1p»
is;i5i; 21. ..Mr. Na^em Anwar Khan 

..Mi;. LoPhanJRetii-ed 

...Mr; Damsaz__Khan 
Mr, Ha__Mbullah Wazir 
Mr, 2afa_r Ali_Khan

GuP/ahid {Retired on 13.03.201 1) J 
Mj;. Abdui Mateen 

_Mr,_ Akbar Jaj_al 
__Mr. Kteta _Rehnian 
..Mr, Sh_ams M Alam 
Mr, Fazal Rehianan

kdiif.ur Re'hman (died 

R,3^id..Mehood 
_M/, MPammad Janiii 

M_r. Khurshici Anwar 
...Mj'; Perhezqar Khan 

GGS]]’^.a_q_AhiTiad 
Na_imatuljah (Retired

rD^L2002 
,14.04,2002 • 1 
29.05,2004' 
23.05.2002 
.29.05.2004 
31,08.2002 ■ ■ 
13.1 1,2002.' 
04,03,2003 
24.03.2003 

.,,.27:12.2005 
29,05.2004' 

,27,12.2005 
.29.05,2004 

, 29.05.2004 .
2.9,05.2004 

..,,.29.05,2004 
..29.05.2 004 
.,„26..,05.2007 

2.7.12,2005 
.2.6,05.2007 
09.01,2006 
01.02.2005 
09,01,2006 
.27,12,2005 
.26.03.2005 

.09,01,2006 
...■.1Z-05,2005 
„..1..3,b 1.2006 
27.04.2006 

„ ..1.3.04,2006 
..13,.04.2006 
.,.2.5.05.2006 
I'l.09.2006 

,1.1,.,09.2006 
,.26.05.2007 
....26.05.2007
23.12.2006 ' 
..23.12.2006
31.12.2006 ' 
16.02.2007 
,16.02.2007 
16,02.2007

22. .y02,11.2010).y_2-- on
23, 1
24,

125. •1
26.
27,

%28.
29.
30.
31.
32,

2^10.2010)on
33,
34,
3^
36.
37.
38. Mr. on 24.09.2010) G 

.on 14,06.20io')39. Mr,
/■

'740. ^Syed Ismail Shah Gilla
. Mr. Ahmad Khan 
Mr Janjviuhammacl

or Rehman ■

ni
41.
42.
43

• 44. Mr. /
on 02,01.2012)45, ■‘Gl.i Ar_^_ad Naveed 

.Mr. Hi^yatullah 
.Mr. Said Ahmad Jan 
Mr. Abdul Hamid Jan

46.
47.
48.
49, Mr,

MCI. 12.06.2012)Mr, Sujmnat^Khan (Retired on 14.08.2010) G
k!l:..Su^anuJJah (Retired on 12,05 20]2)........
Mr ............. • ^

. /
• 50.

51.
52. r~ '

53. Mj; baPru Zaman 
My. JbadatKhan54,

55, ar
56. Mr. Ra^ol Khan

Mr Ficl^uhammad (Retired
MjyMuntaziyKhan
kl: Ato-ur'_Rehman
Mr.,ShiahabJjamid'YoLisafzai
.Mr, Ihsanullah ■ ' ' '
Mr. Ghulam Habib

57.
on 30,10,2010)58,

59.
60.
61.
62.

V
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TN THP SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present:
Mr. Justice Anwar Zaheer Jamali 
Mr. Justice Sh. Azmat Saeed

CIVIL PETITION N0.254-P OF 2013
(On appeal from tl^e judgment dated 21.2,2013
of the Khyher Pakhtunhinua Service Tribunal,

' Pe^uiwar passed in Appeal No.1358/2010)

Government of Khyber PaklUunkhwa through
Secretary fetablishment Department, Peshawar and 

others i

! J

IM

... Petitioner(s)C

• I

Versus

.... Respondent(3)
Azam Khan

NIian Arshad Jan, Addl. AG KPKFor the Petitioner (s)

; In personRespondent

05.3.2015Date ol; hearing

ORO
Î

! A..w.r 7..li..pr Tamali. T.-After hearing tire submissions of the

learned Addl. Advocate General, KPK, we are satisfied tlrat tire relief granted 

to the respondent by the Tribunal in its judgment is in accordance widr law.

substantial question of law of public importanceMoreover, there is no

^^-iMi^edrin this petition, wlrich may justify invoking the jurisdiction of miE

rticle 212(3) of the Constitution of the Islamic Republic o.a
1$^. y tlie petilionen< Di^ssed. Leave refusediJ& *4 !. sd/- Anwar Zaheer Jnmi

SU. Azmat Saeed, J• 9 O

I^eputy RegtstroTy 
■Supreme Court 6f MiPeshawar,

05.03.2015
Not aopjcf^^ed for reporliuK 
Si/dur/* i j ■

V'*'
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i BEFORE' THE KHYBEf^' PAKHTUNKHWA SERVICE TRIBUNAL, PESHA
f

Appeal No. 1358/2010

Date of Institution, 
Date of Decision

19.7.2010
21.2,2013

Azam Khan son of Azad Khan, Section Officer (Police-I), 
Home Department, Government of Khyber Pakhtunkhwa, 
Peshawar..............■........... (Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary, Establishment 
Department, Peshawar.'

. 2, Government of Khyber Pakhtunkhwa through Chief Secretary, 
Peshawar (Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL' ACT 1974 AGAINST THE IMPUGNED 
NOTIFICATION -NO.SOE-III{ED)3(45)2007; DATED 19.2.2008 OF 
RESPONDENT NO.2, WHEREBY THE APPELLANT WAS PROMOTED 
TO PROVINCIAL MANAGEMENT SERVICE (BPS-17) ON REGUUIR 
BASIS WITH .IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF 
2.12.2003 AND ALSO ORDER DATED 11.6.2010, OF RESPONDENT 
NO.l WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED 
TO IN VIOLATION OF RULE'S AND REGULATIONS.

MR, SAADULLAH KHAN MARWAT, 
Advocate For appellant.

MR.5HERAFGAN KHATTAK 
Addl. Advocate General For respondents.

MEMBER
MEMBER

SYED MAN200R ALI SHAH, 
MPv, NOOR ALI KHAN, •

JUDGMENT

SYED MANZOOR ALI SHAH, MEMBER.- This appeal has been filed by 

Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service 

Tribunal Act 1974 against the order dated 19,2.2008 of.respondent No.2, whereby 

he was'promoted to Provincial Management Service (BPS-17) on regular basis with , 

immediate effect from on 19.2.2008 instead of 2.1.2.2003 a,nd against the order 

dated 11.6.2010, whereby his departmental appeal has been rejected. It has. been 

prayed that on acceptance of the appeal, the. respondents may be directe.d to 

antedate and regularize promotion of appellant as Section Officer BPS-17 (SG) 

w.e.f, 2.12.2003 instead of 19.2.2008.

Brief facts of the case as averred in the memo; of appeal, are that the 

appellant while seiving as Private Secretary in the Civil Secretariat was appointed

2.

. \



2
' .W

K .
_as Section Officer. (BPS-17)

competent authority vide order dated 2.12,2003. He 

on regular basis

on acting charg basis with immediate effect by the
.0/

was subsequently promoted 
vide notification dated 19.2.2008 with immediate effect'instead 

of ante-dating his promotion iw.e.f, 2.12,2003. The appellant agitated the matter

iy

'?■

several times through appeals/applications to higher authorities for seeking his 

vested rights regarding anterdation of his promotion from the date when the
vacancy was available in his turn, but in vain. Ffeeling aggrieved., the appellant filed 

departmental appeal on 29.4.2010, before the competent authority, which 

rejected vide order dated 11.6.2010, hence the present appeal.
was

After receipt of the appeal, pre-admission notices were issued to the

the respondents 

the appeal was admitted to regular 

on 6.12.2010 and contested the

respondents. Despite of .repeated adjournments for three times 

failed to file written reply. On 15.10..2010

hearing. Written reply by the respondents filed 

appeal.

9. Arguments heard and record perused

i he learned counsel For the appellant argued that a large number of 

PCS(Executive & Secretariat Groups) were fallen vacant to the 

share of promotion quota since long in the Civil Secretariat even then the appellant 

alongw'ith others was appointed

5. •

posts of 3PS-17 of

as Section Officer (BPS-17) on acting charge basis
vide order dated 2.12.2003. On 19.2,2008, the appellant was promoted on regular
basis with immediate effect instead of ante-dating his promotion when clear 
vacancy was available forihlrn and deprived him of his legitimate rights. He stated 

that if a civil servant was asked to hold a higher post to which he was
subsequently promoted on regular basis, was entitled to the salaw etc. attaching 

same and also entitled to any other 

it was the duty of the respondent

to such post for the period that he held the 

benefits including seniority .etc, because 

department to promote.him
■...................................

regular basis against a post available for him. 
relied o.n a judgment of the "august Supreme Court of Pakistan 

2006-SCMR-i938. He further

on He

as reported in 

judgment datedstated that vide consolidated sc
13,3.2009 in similar nature cases of Muhammad Iqbal Khattak 

Seivice Appeal No, 612/2008, wherein 

respondents were directed to ante-date 

to the respective dates on which a

and another in 

on acceptance of the appeal, the official 

promotion of each of the two appellants 

vacancy became avilable for the respective
turn of the appellants or from the 

vacancy on
respective dates of their taking charge oF such 

offciating/acting charge basis, whichever is later. This judgment of the 

Tribunal has also been upheld by the august Supreme Court of Pakistan vide 
judgment dated 24.5.2012 in C.As No. 860 to 861 of 2010. The appellant being



X’

Similarly placed person ,s also entitled to the s^e treatment. He requested that 
the appeal may be accepted as prayed-for.

y
i

■/

7 The learned AG| argued that the appellant was appointed as Section 

Officer (BPS-17) purely on tennporary basis as we(l as stop gap arrangement which 

do not accrue any right. Under sub rule 

and Transfer) Rules 1989, 

reversion till the return of the lien holder

4 of Rple-9 of (Appointment, Promotion

appointees against a temporan/ vacant post are liable to

of the post against which he was
uromoted/appointed. Henc^ acting charge appointment does not confer any right 
for the purpose of regular; promotion. However, the appellant was appointed on 

acting charge basis against the post reseryed for initial recruitment. On 
promulgation of PMS Rules 2007, a working paper was prepared and placed before 

tne PSB, which in its meeting held on 9,2.2008, considered
name of the appellant

and recommended for promotion to the post of PMS (BPS-17)

benefits is concerned, the appellant
on regular basis. So

far as the question of back
ts getting all

e.f. the date of his appointment on acting basis. Hefinancial benefits of BPS-17 

requested that the appeal may be accepted

w.
i i

as prayed for.

8 The Tribunal while 

learned counsel fd'r the 

Section Officer (BPS-17) 

ruling of the august Supreme Court 

hold a higher post to which he

agreeing with the arguments advanced by the 

appellant observes that the appellant was promoted as
acting charge basis vide order dated 2.12,2003. 

: of Pakistan

on.
As per

if a civil sen/ant was asked to

was subsequently prorhoted on regular basis, was
entitled to the salary etc, attaching to such post for the period that he held the 

and also entitled to aqiy other benefts including seniority 

the. duty of the respondent! department

same
etc. because it was 

to prompte the appellant on regular basis 

Judgment dated-13.3.2009 .in
against a post available for him at relevant 

Service Appeal No,
time.

of Pakistan vide judgment dated 24.5,2012 in C.As No
p. 860 to 861 of 2010,

•9. In view of the above, 

respondent department is directed to
the. appeal is accepted to the extent that the 

ante-date, promotion of the appellant from 

m his quota. Parties are left to bear theirthe date of availability of post 

File be own-costs.
consigned.'to record,
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^K4 0/iR AHMAD SETH. J.- Through this single 

propose to dispose of the instant W.pjudgment we

No.2640-P/20!2 as well as the connected W.p.No.2696- 

P/201 2, as the question for determination raised, in both the 

writ petitions i.< one and the same.

Tlic pciiiioners in these writ petitions are the 

A-.rving and retired employees of the Government 

Khyher Pakhtnnkhwa Civil Secretariat, Peshawar. Their 

that they .were previously 

Sui-)ennlcndcnl/ Private Secretaries (BPS-16/17) 

relevant dcpailmenLs and through notification

4- .

of •

grievance i.s serving as

in the

issued by

re-sponrlcnl. No.3 fSecre(ary Establishmeniy Regulation), 

live peLiiioner,s were appointed as Section Officers on.

current charge ba,sis with immediate effect. According to 

Ilvem, vide another Notifeation dated 2.12.2013, the 

Provincial Seleci.ion Board regularized the sei-vices of the 

petitioners as Section Officers (BPS-17) with immediate

Am A
E

o • 1 -I
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cfrect. 11 avcneci in the petitions that although the 

regulari7,ation was issued wii,hnoiificaiion of (lu:ir

iminediaic c\k.a hui they wer.e performing their duties 

t^K said pc'sis

2 7 n^.20nr. ;„k1

on

nrncialing capacity with effecl from 

"1 this respect, they made

in

several

|•epresel•uallf1^s m she competent authority for their 

rc.gul,,n7„-,„on of fc,vices as Section Officers from the date 

o! their appointiTieni on .

fuither staled in the petitions that

current/ acting charge basis. It is 

of their collogues 

for their ante-date

and 613 of 2008, 

where their appeals were accepted and the relief asked for '•

some

hod approached the Sen/ice Tribunal 

le.gula^i^aLion vide Appeal Nos.612

was granted to them. The said judgment of the Service 

Tribu nal was challenged before the Apex Court by the 

respondents' department and the Hon'ble Supreme Court - 

of Paki,sl.an also affirmed the judgment of the Service 

Tribunal through an,elaborate and detailed judgment dated - 

2'An.5.2ni 2 The above judgments, of the. Service 

as well as ihe Hon'
Tribunal. ;

ble Supreme Court with regard to ante- ' 

date promodon of their colleagues from the date of their

taking acting charge on the relevarit posts have been

implemenled and a proper notification was issued in this 

le.gard, however, the petitioners were not given the said 

relief de.spite the iudgment of the August Supreme Court of 

Pakistan repoiled in 1996 SCMR 1185, wherein it has
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3

hccn observed Ihal if the Tribunal or the Supreme Court 

'Jccule.'^ pmni '->1 in.w relating lo the terms ofsei'vice of a 

scrvnni which covers not only the case of the civilc.>\ il

scrv.nu wlu' liite.\iC(l but also of other civil sci-vaiUs, wlio

may have h-'M (aken any legal proceedings, in such a case, 

ihc dictaics of iushcc and rule of good governance demand 

ihai ihc bcneni of (he above judgment be extended to other 

civil servanls, ^vho may not be parties to the above 

liligation ncsLcad of compelling them .lo. approach the 

Tribunal or any other legaTTorum. The petitioners through, 

these writ pelition.s have prayed that the respondents be 

directed to extend the same benefit of the judgment o,f the 

Service Tribunal and the Apex Court to them, having 

than 30 years seivice at their credit while in the tonnected

more

W p,No.269h-P'2012 the petitioners are now the retired

government, .sen'ants.

3. Arguments heard and record peru.sed.

4 Rccoid reveals that petilioner.s 'were

l'»roinolecl and appointed as Section Ofneers on current

charge basis, widi immediate effect and subsequently, vide 

another nolificatioiv dated 02,12.2003 the Provincial

Government in consultation with Provincial Selection

Board, appointed the petitioners on acting charge, basis 

with immediate effect. The record is also suggestive'that in 

the year 2006, ail the petitioners alongwith number of}'

A
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olher employees of the

or Section r^flcers PBS 

I <’nipc.icnl

^clcclinn l!o;„d, ihc-c i 

''""'C'-er. Ihe dispni.;

same cadre ^ere promoted to the 

-n on regular basis, by the 

with Provincial:
Author "y 'n consullation

'S no clispule regarding l.hese. facts. 

Started when

-n!-. effect from the date

petitioners claimed
inn

ol" their initial
^■•'.'rrenl charce ba ' acting charge i.e with effect fronr 

'V- I ."i! 2003. and m this 

clepaitmenlal appeals which 

Wc have

KPK, Service Tribunal 

c-f'lleague and batch m;

of r

'^l':

- OS 2001 and
respect they filed 

pending as yet.
I heir

are
’

3,
conre across three, four judgments of the 

upheld by the apex court, in which

mates of petitioners 

egula^l^at!on from the date
were given effect

when they were. appointed- • 

acting charge basis. Even, otherwise, '

> without any.deviation, that '

on current charge /'

Iho. e are number of precedents

if ;i civil servant was asked to hold a higher post, tO'which 

on regular hasi.s

■’^^nmnty etc attaching to sa.d po.st for

because it was the duty of

to promote the incumbent on 

^gtmist a post available for him

he '''-IS sr,b.<rer|,„-ni|.y promoted 

cniiilcd to il,c .-^aiai

the period thai l,c held ihc same,

was
•\-

'■be 'lepartmcnl/respnndents

'■cgular basi;;
31 relevant

1 mu

6, The apex court of the. country white upholding the

3S referred above, of thesaid judgments
colleague and

f

• -»n/ ■

A
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/
baich 0'Ihe peiitioners i 

'’'■2010. deeded

i in civijr appeal No.860 to 861

^“■05.2012. hason
held as under;.

"Th no
Proposition 

conditions of the 
respondents, in view of fh. 

contained in Rnt o vice r<; ^ nwfp
(Secretariat Gronp)

'■n be governed by the 

's also

lerms
•'Service of the

c:i^■i^ Scr 
20f)7

• conlinue
cishv|,iic 
"••ill,

roles. There
00 dispute/ h 0"

'C.spnnfleiif^; 
cli n r

proposition that 

^ post on
if th c. 
acting

"''^'■e (o hold 
'■’•'■'iis, they could

also hold
eguiar basis, |n thn 

i/iiQiu;,in 7-ir« 'he case of
r- cen and othc-rc Vc cr-'flncalinn NWpp- , * Secretary
ms. thi. coort T?

.dent.ca, , 

position

theme m,

’^8 '^itl) the
(hen a ■

all sides that

'-ssuc has held 
'"'clmitted on

nothing 
Pe^titioners pn

Pillar disentitled
gniar promotion to.^

3nd that it, was

negligence ,
lapsim which had de

‘be fruits
petitioners

existed in the 
■"■0,S.2000 which

‘hem to re

of the

‘he postsJn
oh]y the

h'Ureaiucrafic 
!'eprived,tl,c;-petitio 

than they^ deserved, 
could not .be 

'0^ the faults
Others. W

Qnestion
usual

red.
and

ners.
.,The 

pe*mi>itted to. be 
and inaction of

^ '•"•e of the Vi
avaii|a-ble

''•evi' that where ,a 
against which 

Tuaiified to be

post wa.s 

sci-v'anf 
■t"th higher 
sairi hijjhc,.

a civil
promoted to

P«t; Where he was p,,„ on 
I'ost on 0f5ciatin.g 

only because 
aJIowi

*0 the said

c I) a I'o or acting 

requisite 
regular

gc ba.t;is
theexercise of

'ng theProino/j^,,
rlclaycd by 
'vlicre.hc 
‘he .said
on r

post '^as being
autborit).' and 

nbsequently, found Hf for
Promo-lionand

og'iiar basis then 
only to the

the competent
"'as s

'vas so promoted
he '^as entitled not'■^3'any aftachm 

bur also to ail g to the said '

coinseq-oential
posts

ATTESTED
,Jj.

'■I*y
, - ■ “ 1 • i». fl

€P' ?D15.

A
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hencfif,-: from the 
liarl bct’.n

r date from which.he 
P'Jf on the said post on 

Cting charge basis and wc^rriciafing 
liolci

or a
J'ccnrcli'ngly,
While dealing with the

'»c reservat.ion.s 
expresses by the learned 
appellant, this

of ilie natnre 
counsel fnr (he 
Ihnr A hare court held 

perusal of these judgments 
"v. .show (hat this 

•’ccepfed the ■

"'Olllfl ih 
always

person w'ho 
po.sl

court liad
principle that a

asked to hold 
"'hich he

3 h i g h c r 
.subsequently

fn
'vas

P'-ninnicd on regular-basis, 
ihc.'^ala
"'C pcr.od that he held

I.. iim,,, „
......... .. «“ will, ,i„

■^^'d po.M and furthe
existed in

entitled to
'■>' etc. aftaching to such ^ post for

t-de same; that he

r that if a vacancy 
^ I'igKcr cadre to which a civil

qnalitled to be promoted on
'■'=g"P''- basis but 
"'idioiif

.•servant

not so. promoted
^oy fault on his p^a^rt and was 

officiating
.on Ids regular promotion to the 

post, he would be deemed to have .

'n.5(cad P"l on the said post
basi.s I hen

on

■^0 promoted to the 
m which he 

*hc said higher

same from the’ 
was allowed to hold

pos' unless justinable
'ea.sonsev,s(:ed to hold otherwise"

"When this::;»r
c luclgmcnt of the learued Service 

1 ' ibunal i.s epen to any exception.

7 . A Her ihc dismissal of civil

"'do nohncm.on daleci 25"; July 201 2iregulan,ed the

.servani by g,vcn aiuc-date. the 

were appointed

appeal, the respondents

civil .

promotion of all the civN
.'Crvaii.i5 who

f acting charge basis. The 

produced by counsel for.the

•w.e.

^«Hd nolificalimn was
petitioner

ted

Coorv 
SEP ?015
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'll i.he lime oraremneius which 

liie wni petition.

available at page 33 of 

In addition to above cited judgments there 

arc number of |ncigments which clearly show

was

that it has

l^ccome n coniuiunus practice that whenever regular, 

ptnmnhon ,,s given hy the competent authority, the effecU.s

always given from the date of current / acting charge basi,5. 

h' Hus respect leliancc is placed on 1998 SCMR, 969 & 

2no6 SCN'lR I93f-'

I he nnly u,incc of the respondents, argued 

icpnrdmp tunsdiction in vicwyArticle 212 of the 

o; I.Mamic Republic of Pakistan. 1973, In this' 

'■cspeci II IS an admitted fact that there 

ii ibuival as w'cll

at the

Rai is

Cnn.siiLiiiinn

are orders of

as apex court, deciding the same point of 

■ l elalmg to ihc terms of sei-vice ofImw
a civil seiwant, that

covers noi only the case of civil servants who litigated, but 

servants, who may have not takenslso foi' other civil
any

legal proceedings, the dictates of Justice'and rule of good -

governance demand that the benefit of such judgment of 

tlic tribunal of the apex court be extended to other civil- 

se-i-vanis, who may not be party to said litigation, instead of

compelling ihem lo approach the tribunal or any other legal 

foruni. Reliancc

or

111 ihis respect is made on 1996 SCMR 

'I8.S, 200.S SCMR 499. 2003 SCMR 

which Ihis court has the jurisdiction

•1030; III \Mew nf

to entertain the writ/

petition.
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0 Indeed, ihc oiled judgment of the 

numhci of ludgmcnt?; of sei-vice tribunal' KPK 

■efened by (he pciilioners shows

given [!ic regulan?.a(ion antedation from

apex court and the 

annexed and 

a question of 

the dale of

acting chn,-gc.. iherefore, in v,ew of wh.ch petitioners

that it was

law

cannot be compelled to approach the ser\/ice tribunals.

•s a longer and tiioe
bcinc Civul which, in fact

o('iiMiinine e\ci ci^e

in In view ol ilie above, the
writ petition is allowed as

p>avecl fnr In ,hc connected writ petition, both the

peiilioneis stands reined during this time and 

cxtcndinc (he iunents of the

emitted to ihc ^

as such while

judginent; they are also 

mne relief and thereafter, their retiringA/.I’icnefiis, as well
ur :7Announced

08 09.201 S
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BE|0R£ KPK SEf[
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J

'^^CE tribunal ppI
:J
III

i;

i;
Muhamiiiad Jamil S/ 

Deputy Slecret

Home Dt^l
/

.........■ '^ppcllanf

0 Haji Danish 

Govtc ofKPK. 

‘fparfmenp Pesha

i
1

war . .

Versus
•I. Secretary, Govt, 

and, A dm ini 

ChiefSecrcfary, Govt.

°^KPK, Establishrriiirlt 

Department Peshawar2.
°fKPK, Pe,sha . . . ■.........^Respondents

■!■

•e.7 i .! ,
irAPPE^L UNDFP 

-EBJBUNAT.
|UIinCATI^

OF R.Nri

feELI^NT

section i OF SERVCE ’ 'I

ACT 1974 ^A G A f N,S T ■]or !w NO. ■§OE:2(ED)3('4S'iQq 

^^^!SEREBY_SERV 

E£GULARI7.E.n

instead of 

2SEdate_2|^ 

E__dated ^

-Dated

ICES OF

■t:
v~.(.' ]1

>.
WERF._

g^7§^^i£2lATE_EFFECl
FROlv^j

UL—ORDER

eIihereby

" **\ 7 VV.ITH
IO.OT.iqqs

OEAACANCY

;i!

P!SSEs^oiiw*» Of R.Nf) 7
I —^5£RMentait^ f

''^^'TTGAL_R£^^^^ ;
OF7

i-JU£^FpR NO

Respectfully j^h

That )

eiepariinent and 

from
1 !•

RjPherjorders. 

a! S.NcIm

ewefh,

TPPeilant
appointed Steno

post of Secti
Grapher

■’On Orpeer BPS 

gap amangemeni liii p

appears in (he

promoted to the 

31.05,1995
.vat w:n ■

■ •' I'.-..A-v*.

on L^ernporary/staff 

appellant
Ehe name of the

4I ■ (Copy as annex I notiHcat :on‘AO7 I
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/I.Dale of order/ Order,orSr. No t \
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Appeal No. 1 589/201 1 
Muhammad Jamil Versus Secretary, Government of KlniMi 

Pakhtunkhwa, Establishment Deptt etc.

i /

I

.r
it

IIJDGMENT.
i

Coonvcl lor idc^nnin. I.ATIF. MEMBER_i1 01.09.-201 5

AcKocaicli

appellant (Mr- Saadullah Khan Mai-vvai

Muhamnv.M -iaiN

11

I

I
loi' 'iiA'! . Govemmenl Pleader (Mr.

, i

respondents present

The instant appeal has-been filed In' ihc appe

of the Khybci

0 i'•i
0

Muhammad Jamil under Seciton 4
I

.Pakhtunkhwa! Service Tribunal Act. 1974. nuai.nsl ;

SOE-dfEDJSfddJPP, dated lO.Z.ZOn:',;notification No. ;
I

N
\v'erc iceulanzed vznhI whereby.' services of the appellant 

immediate.effect instead of ;10.7.l99s or 

occurrence of vacancy to his share and against oidvi daitd

i .

iVoin the date ol‘1;
;

29.8.2011 of respondent No.2 wherdm' his rcprcsent.-nion
1 ;

V

vN'as fled.

The broad (acts and legal issues raised in ihiS c:id: aiu 

the same as m the case in Sen'ice Appeal No, 612.G0OB

n.

:(
> •
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decided on 13.3,2009,'Appeals No. 574/2009O' I ■
'
3|6-597/2009 decided 'on 09.4.2009, This appcnl is also !

2 Id
■I:

'■i
of with the same directions as issued vide

Judgment in Service Appeal No, 575/2009, decided 

, ?0:9.4,2009 with further directions to the respondents to
i'; . ■■■

ascertain that the appellant 

si.milarly placed with the appellants of the mentioned cases
i t

and is entitled to the benefits of the judgment

9
appeals cited above and to examine and decide the case o

cj
I!

on
''ill

in the instant case is a person
■79'-

in seiwice

(

t,he appellant in the same nTanner as.was prescribed and ! 

indicated vide judgment mentioned above. The ai^pcnl is : 

.disposed of accordingly, Tallies are left to bear tlieir 

■ppsis. File be consigned to the record.
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PS/C.?, Pukht;,;nkhwa
To,

Dat3.
The Chief Secretary,
Govt: of Khyber Pakhtunkhwa , 
Peshawar.

Subject:- APPEAL FOR PROiViQTION ON REGULAR BASIS FROM THE DATE 
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

Respected Sir^

1 alongwith other officers of Civil Secretariat had submitted a joint appeal 
on dated 04-04-2013 on the subject noted above, but action is still awaited. I beg to 

submit again as under:-

That the appellant is serving in the Civil Secretariat Peshawar against the 
post of Deputy Secretary (BPS-18) on regular basis.

That the appellant has got at his credit a long tenure of service standing 
more than 30 years.

That the appellant was previously serving as Private Secretary 
(BPS-16) in the relevant department. Notification was issued on 
10.07.2004 by the Provincial Government in consultation with Provincial 
Selection Board, whereby the appellant was appointed as Section Officer 
(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said 
notification dated 10.07.2004 attached as Annexure-A.

I.

III.

That the appellant had been serving on the above said post in his 
officiating capacity and it was 19^*^ February, 2008 when the notification 
with regard to the regularizations of the appellant for the Acting Charge 
Section Officers to the Section Officer (BPS-17) in Provincial Management 
Service (PMS) was issued with immediate effect-(Annexure-B), after 
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

That right from the issuance of the above said notification, the applljant 
has been struggling for his right of regularization from the date of his 
acquiring the Acting Charge i.e. 10.07.2004.

That in the meanwhile, some colleagues of the appellant being on the 
same footings have approached to the Service Tribunal and a detailed 
judgment with regard to the regularization of the appellant was issued by 
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009, 
whereby the above said relief was granted to the appellants by the 
Tribunal. Copy of judgment is. attached as Annexure-C.

That, however, the said judgment of the Service Tribunal was challenged 
before the Supreme Court by the Establishment Department and the 
Honorable Apex Court was kind enough to'give an elaborate and detailed 
judgment with regard to the same grievance on 24.05.2012. Copy of the 
said judgment is attached as Anhexure-D.

That as a result of the above said judgment of the Honorable Supreme 
Court of Pakistan the notification with regard to the ante-date promotion of 
the petitioners from the dates of their taking Acting Charges on the 
relevant posts was issued. Copy of the said notification dated 25.07.2012 
issued by the Establishment Department is attached herewith as 
Annexure-E.

IV.

V.

VI.

VII.

VIII.

A
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ix. In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the

Supreme Court of Pakistan upheld the decision of the Khyber‘:3^4 
Pakhtunkhwa Service Tribunal in the service appeal No.1358/20b0 and 
granted relief to the appellant (Annexure-F).

!-
/■

i

In another writ petition No.2640-8/2012, Abdus Samad and others Vs\ : 
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar 
granted relief to the petitioners by extending the benefit of judgments in 
the similar cases (Annexui;e-G).

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the 
Service appeal No.1589/2011 Muhammad Jamil Vs Government of 
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service 
appeal, cited above in the same manner as was prescribed and indicated 
in the above judgments (Annexure-H).

ii. That in the light of the above noted facts the appellant also did
approach to the Honorable Service Tribunal as his case being totally 
identical to the cases of the Civil Servants wHo had agitated the above 
said matter before the different forums including the Service Tribunal, High 
Court and the Honorable Supreme Court of Pakistan, hence the appellant 
is therefore, legally entitled to be treated alike and any denial from his 
above said right from the Establishment Department side will not only be 
un-constitutional, discriminatory and also contradictory to their own 
notification issued above for the regularization of the other Civil Servants 
being on the same footings.

111. That by not extending the benefit of the judgment of August Supreme 
Court meritioned above to the appellant. Establishment Department is also 
in clear violations of the directions as issued by the Supreme Court of 
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is 
reproduced below for the ready reference:-

X.

XI.

not

we may observe that if the tribunal or this court decides 
a point of law relating to the terms of service of a civil 
servant which covers not only the case of the civil servant 
who litigated but also of other civil servants who may
have not taken any legal proceedings, in such a case, the 
dictates of justice and rule of good governance demand 
that the benefit of the above judgment be extended to 
other civil servants, who may not be parties to the above 
litigation instead of compelling them to approach the 
Tribunal or any other legal forum. The above view was 
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC 
(CS)11”.

‘DH^I

iv. That the Establishment Department is under obligation in terms of Article 

190 of Constitution of Islamic Republic of Pakistan. 1973 to act in

accordance with and to comply with the above un-equivocal direction of 
the Apex Court and extend the benefit of the above said judgment to the 

appellant was equally entitled to the relief and refrain from forcing 

same relief as
has already been granted by the different legal forums including

same
them to individually approach the Service Tribunal for the

the*:«•
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2. It is therefore, requested that on acceptance of this appealV-tftifl^S 

Establishment Department may please be directed to act in accordance with the law by * i

extending the same benefit to the appellant which has already been allowed to the 

equally placed other Civil Servants of Executive Group/PCS Group and PMS Group in
accordance with the judgment passed by the different forums including the judgment of 

August Supreme Court of Pakistan and the appellant may please be given his 

regularization from the date of the taking of Acting Charge basis and not from the date 

of issuance of the Notification i.e. 19-02-2008 (Annexure-B).

Yours faithfully

Dated:-20-11:-2015 I
(Shah Jehapf

Deputy Secretary (BPS-18) 
Public Health Engineering 

Department.

. i;

£
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i^BER p'AKHTUNKHWA 
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NO.SOE-II(ED)3(6]0)/2003 
• DMied Peshawar the February 01, 2016

-■■I
5; i

:■

To i-
U:•.Vi;. f;

Nanije of joffiber Present posting / Addressiiv
• Mr.Shah Jehan (PMS BS-18) 37D.SPHEDepttIf .t-

Mr;l|smah Shah (PMS BS-18) D.S Health Deptt
Mi-;|arhaa Khan (PM$ .BS-18) j rr D.S Environment Deptt

f

Mr,>4uhamrnM Ayub (PMS BS-i8) w D.S RR&S Deptt-
*^Mr.Azeeijn' I<^an Khattak,(PMS ^S-rli
Retii^d Deputy Secret^ ' ■ ■

C/0 C&W Department

T 'i iL
1- Mr.^wdr-uJ-Haq (PMS BS-18) D.S E&SE Deptt s/
fviMr.Muhamrnad Naseem! (PMS BS-1)

Mr.ljluhjmmad Siddique (PMS BS-1
D.S,Finance Department

B D.S Finance Department.
PT^

- SUBJECT: APPEALS FOR PROMOTION S 
TEDEi DAiTE OF OCCURRENCE

I]

i.
fREGULAR BASIS FROM

|0[f VACANCIES / ACTING
CHARGE BASIS 1!l 'i : nDear Sir, :

.!
j I

I am direclteddo refer to your appeal ,q
. I ■ ■ M ■ I - V

same being devoid of merit has been regretted by the

|the subject and to inform that the

pmpetent authority.
ifv;

! lithfully,;•
’

I : \S=i
t o''.1 .SECTION officer (E-H)

3,6/*-
V .

h-^. iLi.A /5<-

««

^SECTION OFFICER (General)
Public Health Engg: Department 

Khyber Pakhtunkhwa
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL. PESHAWAR/Y/m
Service Appeals No. 241 of 2016

(Appellant)Shah Jehan

Versus
1, Chief Secretary, Khyber Pakhtunkhwa.
2, Secretary to Govt, of Khyber Pakhtunkhwa, Establishment Department
3, Secretary to Govt, of Khyber Pakhtunkhwa, Finance Department

(Respondents)

PARAWISE COMIViENTS ON BEHALF OF RESPONDENTS NO. 1,2 & 3

BRIEF

in BS-17 w.e.f.•The appellants have requested for antedation of their promotion 

the date of their acting charge appointment in BPS-17. These officers while working as 

Supdt / Private Secretaries were appointed as Section Officers on acting charge basis 

against the posts falling under initial recruitment quota under rule 9(3) of Khyber 

Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. Later 

on, they were promoted as PMS BS-17 on regular basis upon availability of vacancies 

their share. According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servantsin

(Appointr'nent, Promotion & Transfer) Rules, 1989, “acting charge appointment shall not 

confer any vested right for regular promotion to the post held on acting charge basis". 

Hence, plea of the appellants for antedation of their promotion is not justified. The 

judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the 

appellants in cases of Mr, Muhammad Jamil and Mr. Abdul Samad & others 

respectively are also challenged by this department in Supreme Court of Pakistan and

are subjudice

Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

That the appellants have got no cause of action/locus standi to file the instant 
appeals against the respondents.
That the appeals are not maintainable.
That the appellants have presented the facts in manipulated form which 
disentitles them for any relief whatsoever.
That the appeals are barred by law/time.
That this Honourable Tribunal lacks jurisdiction in the matter.
That the appellants have suppressed material facts from the Tribunal.
That the appellants have not come to the Tribunal with clean hands.
That the appellants are estopped to file the instant appeals due to their own 
conduct.
That the appeals are bad for non-joinder of necessary parties.
That the instant appeals are hit by Section 4(1) (b) (ii) of the Khyber 
Pakhtunkhwa, Services Tribunal Act, 1974.
That the appeals are hit by laches.

1.

2.
3.

4.
5,
6.
7.
8, 11
9.
10. t|:
11.

/;. rTm
A

'TTTiTV.iT.V*
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1 ON FACTS: /

1. Needs no comments / Pertains to record.

2. Correct, Pertains to record.

Upon availability of vacancy in their share, the appellants were promoted to PMS 
BS-17 on regular basis in 2008 and PMS rules were promulgated at that time. 
Moreover, as per rules, promotion is always notified with immediate effect.

4, incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad 
Iqbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts 
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa 
ordered to antedate their promotion and the said judgment of Services Tribunal 

also upheld by the Supreme Court of Pakistan, Accordingly, their promotion

i
'I

3.

'7

vn

s.

was 
was antedated.ip'

9^' 5. As explained above.
/;

6. As explained in Para 4 above,

7. Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to 
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in 
his share. The said judgment of Services Tribunal was also upheld by the 
Supreme Court of Pakistan, As the promotion of the officer was made at the right 
time, hence a compliance report has been forwarded to Supreme Court of 
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

8. The Provincial Government in consultation with Law Department has.filed CPLA 
in the Supreme Court of Pakistan against the referred judgment of Peshawar 
High.Court, Peshawar and the case is subjudice.

9. The Provincial Government in consultation with Law Department has filed CPLA 
the Supreme Court of Pakistan against the referred judgment of Services

Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10. Incorrect. The departmental appeals of the appellants were rejected as they were 
devoid of merit and appellants were not entitled for grant of antedation of 
promotion.

c

in

N.

ON GROUNDS:

A. Incorrect. The letter dated 27.11.2015 vide which the appellants were informed 
about rejection of their departmental appeals is justified, according to law 
of justice and is liable to be kept intact.

B. Incorrect. The appellants were appointed to the post of Section Officer on acting 
charge basis against the posts falling under initial quota under rule 9(3) of Khyber 
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. 
No posts were available in their share for promotion.

C. Incorrect, The case of appellants is not identical to' the referred cases of Mr. Iqbal 
Khattak and Mr, Ahmad Khan as both belonged to PCS (EG) cadre and posts 
were available in their share. Their promotion was antedated as Supreme Court 
of Pakistan also upheld the judgment of Khyber Pakhtunkhwa Services Tribunal 
in Service appeal No. 612 & 613 of 2008.

D. This department in consultation with Law Department filed CPLA in the Supreme 
Court of Pakistan against the referred judgment of Services Tribunal and the 
case is subjudice.

norms

i.

:•
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cases of Mr.

instant appeals are similar No. 1589/2011 filed by Mr, Muhammad

subjudice,

F, Incorrect. As explained earlier.

The respondents may also be allowed to forward additional grounds
G.

■ ' , / facts, the instant

and badly time barred may be
light of the above mentioned submissions 

appeals being devoid of merits, legal, footing ; 

dismissed. :__

In theft

I:
f;

1C
Secretary Finance Departn^nt^ 

(Respondent No.3){Respondents No.1&2) ’It--
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BEFORE THE KPK. SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 241/2016
(

Shah'Jehan VS Govt: of KPK & others

! REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH:

Preliminary Objections:

(Ml) All objections raised by the respondents are incorrect and 

baseless. Rather the respondents are estopped to raise 
any objection due to their own conduct. i:

FACTS:

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

I

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

Incorrect. The appellant was appointment as SO (BPS-17) on 

acting charge basis in 2004 which means that post of BPS-17 is 

available at that time and according to superior Courts 

judgment that if post is available then civil servant shpuld be 

promoted on regular base rather than acting charge base.

Incorrect. The post was also available at the time of promotion 

of the appellant on acting charge basis as the appellant was 
promoted on acting charge basis at that time and according to 

superior Courts judgment that if post is available then civil 
servant should be promoted on regular base rather than acting 
charge base.

1.

2.

3.

4.

5. As explained above.

i



As explained in para 4 above.6./,/
/:
f/

Incorrect. While para 7 of the appeal is correct.
i

Not replied according to para 8 of the appeal. Moreover para 8 

of the appeal is correct.

7.

8.

Not replied according to para 9 of the appeal. Moreover para 9 

of the appeal Is correct.

Incorrect. The appellant has good cause of action therefore he 
departmental appeal which was also rejected for no' good 

ground.

9.
j •

10.
/

GROUNDS:

Incorrect. The impugned orders dated 01.02.2016 is 

against the law, facts, norms of justice and material on 

record, therefore not tenable and iiabie to be set aside.

A)

Incorrect. The appellant was promoted to the post of BPS- 
17 on dated 10.7.2004 on acting charge base ‘which 
means that post the post of BPS-17 was available at that 
time.

B)

Incorrect. While para C of the appeal is correct.C)

Not replied according to para D of the appeal. Moreover 

para 0 of the appeal is correct.
D)

Incorrect. The case of the appellant is similar to the cases 

mentioned in para E of the appeal, therefore the appellant 
is similarly placed person and also entitled for the same 

relief.

E)

Incorrect. As explained earlier.F)

Legal.G)

It is, therefore, most humbly prayed that the appeal 
of appellant may kindly be accepted as prayed for. i
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I APPELLANT

J Through:t#,7
( Nl. ASIF YOUSAFZAI ) i 
ADVOCATE SUP^E COURT, >

&

(TAIMUR ALMHAN )
' ADVOCATE HIGFI COURT.

ii\

7

AFFIDAVIT
r

It is affirmed and declared that the contents of rejoinder 

are true and correct to the best of my knowledge and belief.

1

DEPONENT

I

1

-J
!
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