29" May, 2023 1. = Learned counsel for the appellant present. Mr. Fazal Shah

Mohmand, Additional Advocate General for the respondents .

present.

2. Learned counsel for the appellant present and requested for'
adjournment in order to prepare the brief. Adjourned. To come up

for‘a'rguments on 03.07.2023 before D.B. P.P given to the parties.
A ﬂﬂeo‘s
|CH 4T
| ?eﬁ‘i“‘p‘
‘ (Muhammad Akbar Khan) - (Kalim/Arshad Khan)

a Member (E) Chairman
“*Kaleem Ullah - : .

3% July, 2023 l. Nobody: present on behalf of the appellant. Mr._Asif Maéood

- “zgl::‘i :; o Al'i. Shah, Deputy 'Distrilct Attorney for respondents P]‘éSCl‘lt.’

: pe?ha 2. The case was called time and again but neither the appeliant
nof‘ his counse!l put appearance, therefore, the appeal in hand IS
dismissed in default. Consign. |

) 3. Prbnounced in open Court in Peshawar given under our hands

and seal of the Tribunal on this 3" day of July, 2023.

(Rashida Bano) ’ (Katim Arshad Khan)

Member(J) ' Chairman
" *Adnan Shah™*
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. 28.04.2023
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*Mutazem Shoh*

Appellant present through counsel.

Asif Masood Ali Shah learned Deputy District Attorney
alongwith Riaz Khan Superintendent for respondents present.
| File to cor‘ne' up alongwith 'connected, Service Appeal
No0.239/2016 titled “Muhammad 'Siddique Vs. Government of
Khyber Pakhtunkhwa” on 28.04.2023_ before DB Parcha Peshi

given to the parties.

: (Muhamr@{bar Khan) | (Rozina Rehman)

Member (E) - Member (J)

Appellant present through counsel.

IFazal Shah Mohmand, Additienal ‘Advocate General for

respondents‘ present.

Tile to .come up alongwith connected Service Appeal
No.239/2016 titled “Muhammad Siddiqne Vs. Government of Khyber

Pakhtunkhwa on 29.05.2023 before D.B. Parcha Peshi given to the

1,
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(Rozina Rehman)
Member (J)

partics.
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01.06.2022 Mr. Shahkar Khan, Advocate junior of learned
' counsel for the appellant present. Mr. Riaz Khan
Paindakhel, Assistant Advocate General alongwith Mr. Riaz

Superintendent and Mr. Sajid Superintendent for the

respondents present.

Junior of learned counsel for the appellant is again
seeking adjournment as learned counsel for the appellant
is busy in the august Supreme Court of Pakistan.
Adjourned. Last opportunity is granted. To come up for
arguments on.hefore the D.B on 08.08.2022.

(Mian Muhammad) (Salah-ud-Din).
Member (E) Member (J)
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08.11.2022 Nemo for appellant.

Naseer Ud Din Shah leamed Assistant Advocate General

alongwith Riaz Khan Superintendent for the respondents present.

Preceding date was adjourned through Reader note,
therefore, appellant and his counsel be put on notice for the next

date. To come up for arguments on 27.12.2022 before D.B.

e shawme | O
' b S
' (Fareeha P ’

(Rozina Rehman)
Member(E) = Member (J)
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' 04.02.2022

14.04.2022

.;{3‘» Gt RO PO !

The Tribunal is non -functional, therefore the case |s*
adJourned to 14 04.2022 before D.B for the same.

None for the appellant. Mr Kabirullah Khatfak Addl. AG
for the respondents present. Notlces be |ssued to the appe!lant and |

his counsel for arguments on 01.06.2022 before DB

(Rozina Rehman) CHAIRMAN
Member (1) '




131.08.2021 "~ Mr. Muhammad Asif Yousafzai, Advocate, for the appellant
present. Mr. Muhammad Adeel Butt, Additional Advocate General '

for the respondents present.
Learned counsel for the appellant stated at the bar that the

-

brief of the instant appeal has been misplaced, therefore, time
may be granted to him for arguments. Adjourned. To come up

for arguments before the D.B on 04.11.2021.

(ATIQ UR-REHMAN WAZIR) N (SALAH-UD-DIN)
MEMBER (EXECUTIVE;) S MEMBER (JUDICIAL)
04.11.2021 Counsel for the appellant and Mr. Kabirullah

Khattak, Addl. AG for the respondents present.

Learned counsel for the appellant requests for
time to prepare the arguments. Request is accorded.
To come up for arguments on 04.02.2022  before the

D.B.
(Rozina Rehman) Chggman

Member(J)

T e SRR
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30.03.2021  Nemo for parties.'

Rlaz Khan Pamdakhenl Iearned Assnstant Advocate '

General present.

Preceding date was adjoumed on a 'Reader’st note,
therefore, both the parties be put notice be issued to
both the parties for/ [ & Z’/2021 for arguments,

beforeDB B | S - o
5 (Atiq ur Rehman Wazir) (Rozina Réhman) |
* Member (E) : Member (J)
| 13.07.2021 Clerk of counsel for the appellant present. Muhamamd Rzaz

Superintendent alongwith Muhammad Riazz Ahmed Palndakhell '
Assistant Advocate General for the respondents present. . _ '
Clerk of counsel for the appellant stated - that Iearnéd
counsel for the appellant is unable to attend the Trlbunal today
due to strike of Lawyers. AdJourned To come up for arguments

~ before the D.B. on 31.08.2021

L//Ak o ﬂ

(ATIQ-UR-REHMAN WAZIR‘) - (SALAH-UD-DIN)
MEMBER (EXECUTIVE) - - MEMBER (JUDICIAL)
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,’ ) o 03.04.2020- ‘ Due to publlc holldays on account of Covnd 19 the Case
o | xs adjoumed To come up for the same on 30.06. 2020 before

D.B.

‘30.06.2()20‘ L Due to C0v1d-19 the case is adjourned To come up for the Rt
‘same on p?’ 08.2020 before D. B. : ST :

19.10.2020 .~ - Junior to counsel for ‘the appellant and- Addl.
a 'alonQW|th Naheed Gul, Assistant for the respondent§
present. - , -
' The Bar is observing general strike today, therefore
the matter is rne&t;ZS 12.2020 for hearing before the

D.B.

7

(Mian Muhammad)

Chairmdn
Member '
28.12.2020 Due to summer vacation, case is adjourned  to

30.03.2021 for the same as before. .




19.12.2019 . Lawyers are on strike as per the decision of

) | Peshawar Bar Association. Adjourn. To come up for
further proceedings/arguments on 21.02.2029 before
D.B. Appellant be put on notice for the date fixed.

4 o4

Member Member

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA
a.ongwith Mr. Zar Muhammad, Assistant for respondents

present. Arguments heard. To come up for order on

11.03.2020 before D.B.
| &L
Member Member

11.03.2020 Mr. Zia Ullah learned Deputy District Attorney present.
Due to rush-of work, further proceedings in the case in hand

could not be conducted. Adjournd To come up for order on
03.04.2020before D.B.

2 W/

Member Member



26.03.2019: - Junior to counsel for the appellant and Mr. Zia A
' Ullah learned Deputy District Attorney alongwith Mr. -
Saleem Superintendent for the- respondents present..
Junior to counsel for the ‘appelilan_t_ féquest ~for
adjdumment as senior counsel for the appellarﬁ is not in

attendance. Adjourned. To come up for arguments on

~30.05.2019 before D.B. :
(HussE in Shah) (Muhammad Amin Khan khudi)
.- Member Member
'30.05.2019 Junior to counsel for the appellant present. Asst: AG

alongwith Mr. Nizam ud Din, Assistant for respondents present.
Junior to counsel for the appellant seeks adjournment as senior

\"-*'73 counsel is not available today. Adjourned. Case to come up for

arguments on 23.07.2019 before D.B.
O
Member

23.07.2019 | Clerk to counsel for the appellant and NM %mullah Deputy
| | D1strlct Attorney alongw1th Mr Muhammad Saleem, Superintendent
for the respondents present. Clerk to counsel for the appellant
requested for adjournment on the ground that learned counsel fo; the -

appellant- is not 'a\_/ailable today. Adjourned to 1(}.1&.2019 for- . -

o M/ﬁ/
(HUSSAIN SHAH):' (M. AMIN KHAN KUNDI)
MEMBER MEMBER '

arguments before D.B.



65,26.11:2018 Junior "to-' counsel for the appellant and Mr. Zia Ullah
v A learned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant seeks adjournment as senior
counsel for the appellant is not in attendance. Adjourned by way
of last chance. To come up for arguments on 06.12.2018 before

D.B.:
f
' o lehber ’ % A\ | Member
06.12.2018 Clerk to counsel for the appeliant present. Mr. Kabirullah,

Addl: AG for respondents present. Clerk to counsel for the appellant

seeks adjoummeiit as counsell for the appeal was busy before the

. Hon’ble Peshawar High-Court. Adjoumed Case to come up for
_ arguments on 22.01.2019 befo;é D.B.

(Ahm&d Hassan) (M. Ami%an Kundi)
Member Member
' 2_2.0-1.20,19 B Learned counsel for the appéllant and Mr. Kabirullah

Khattak learned Additional . Advocate General alongwith
Mr. Saleem Superintendeht' for the respondents present. |
Learned counsel for the appellant seeks adjournment.

. : VA
Adjourned. To come up arguments on 26:03.2019 before

DB e
(Hussain Shah) | (Muhammad Amin Khan Kundl)

Member c ~ Member



28.06.2018

10.08.2018

09.10.2018

N
N
Junior to counsel for the appellant and Mr. Muhammad Jan
learned Deputy District Attorney alongwith Mr. Muhammad
Saleem Superintendent for the respondents present. Junior to

counsel for the appellant seeks adjournment as senior counsel is |

not in attendance. Adjg;gmed. To come up for arguments on

10.08.2018 before D.B. j' .
' . y 5 f‘i .
| o
(Muhammad Amin Kundi) (Muhammad Hamid Mughal)

Member : Member

Junior counsel for the appellant and Mr. Zia Ullah learned Deputy
District Attorney present. Junior to counsel for the appellant seeks
-adjournment as senior counsel is not in attendance. Adjourned. To come

up for argL'l‘ments on 09.10.2018 before D.B.

_4%/%,, R

. (Muhammad Amin Kundi) (Muhammad Hamid Mughal)

" Member Member

Junior to counsel for the appellant and Mr. Zia Ullah
lcarned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant seeks adjournment as his senior
counsel is not available in today. Adjourned. To come up for
arguments on 26.11.2018 before D.B.

Mcmber ' 4 .. Member

:\ . W

N .
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29092017

29.12.2017

27.02.2018

13.04.2018

Junior to counsel‘for the appellant and M'r.' Ziaullah,
DDA for the respondents present. Junior to counsel for the
appellant seeks adjournmentl as senior counsel is net in

attendance. Adjourned. To c'ome. up for arguments on
29.12.2017 before this D.B. |

Clerk to counsel for the appellant and Usman Ghani,
District Attorney for respondents present. Arguments could not be
heard due to incomplete bench. Adjourned. To come:up for

arguments on 27.02.2018 before D.B.

Embdr

Counsel for the appellant and Addit:ilonal AG for-the
Arespo.n"dents présent. Learned counsel for the appéllant
requested that the department be directed to apprise this
Tribunal about the availability of vacancy in the quota of -

appellant with dates. Directions are issued accordingly. To

- come up for record and arguments on 13.4.2018 before the
f.\\ DB N \ |

Member M

Appellant alongwith counsel, Mr. Ziaullah, = Deputy
- District Attorney alongwith Muhammad Aslam, So(Lit) for the
respondents present. The court time is over. Adjourned. To
come up for arguments on 28.06.2018 before the D.B.

Member ' Chairman
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29.11.2016 Counsel for the appellant and Mr Muhammad

R Irshad, SO alongw1th Mr. Ziaullah, Government Pleader
for the respondents present. Rejoinder submitted. Learned
counsel for the appellant requested for adjournment. To

“come up for finaljhearing on 20.3.2017 before D.B.

' ' v
Member” — Céﬁnan

20.03.2017 ~ Counsel for-the appé‘llant"and .Addl: AG for respondents
present. Arguments could not be heard due to incomplete bench. To

come up for arguments on 29.06.2017 before D.B.

‘ | S : (AHMAD HASSAN) .
‘ | MEMBER
- 29.06.2017 ; Counsel for the appellant present. Mr. Muhammad Jan, Deputy

District Attorney for the respondents also present. Learned counsel for
the- appellant requestpd for adjournment. Adjourned To comie up for

arguments on 29.09.2017 before D.B.

.\/%

(Gul Zgf Khan) (Muhammad Amin Khan Kundi)
Mg{nber Member



26.05.2016

éounsel fori the appellant present'.' Learned counsel for
the appellant arguéd that identical appeal No. 3:3,4/2‘_0'16 has

already been admitted for regular hearing,

In view of tthc above, this appeal is also admlttcd to
regular hedrmg Suﬁ)}cct to dcpcml of security and’ process fee
within 10 days, notices be issued to the respondents for written

reply/comments for 26.05.2016 before S.3.

e
~

Counsei fdr the appellant 'a‘ndwl\/i'/S‘ ASuItan_\Shah,.

respondents present. hequested for adjournment -To come up

- for written feply/comments on 08.08.2016 before S.8.

i
Chglrman

08.08.2016 Counsel for the appellant, M/S Sultan Shah, Assistant and

rshad Muhammad, SO alongwnh Additional  AG ‘l’orl

respondents prcscnl Written xcply on bLhle of respondents
|

AG. To come up for rejoinder and arguments on 29.11.2016

before D.B.

Assistant ard Muhamnpad Irshad, SO aloh'gWifh Addl. AG for the . ‘_

© Submitted, copy whereof handed over to learned Additional -
1 | . .



N

.o

g

Form-A o i
FORM OF ORDER SHEET -
Court of '
Case No. 241/2016
S.No. | Dateoforder . | Orderorother proceedings with signature of judge or]Magistrate '
Proceedings ' ’ S
1 2 3 Coa.
. ‘ 15.03.2016 . ‘
The appeal of Mr. Shah Jehan presented today by Mr. | .
Muhammad Asif Yousafzai Advocate may be entered in the
! Institution Register and put up to the Worthy'Chairman for
proper order please. ' \
: : REGISTRAR —
2 | 2).03-5/6 | )
: This case is entrusted to S. Bench for preliminary
hearing to be put up thereon 243 -+ .
: ‘ CH%’IAN
24.03.2016 ‘ X ,
. ‘ Counsel for the appellant present. Seeks adjournme
Adjourned for preliminary hearing to 31.3.2016 before $.B.
-cwﬁﬁ
31.03.2016 . -Counsel for the appellant present. Seeks adjournmer
Adjourned to 14.04.2016 before S.B.
_ AN
ChgJrman
(" ‘

—+

-~
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. i.b” /2016

Shah Jehan - V/S " Govt: of KPK etc.
INDEX

S.NO. | Documents A Annexure | Page No.
1. Memo of appeal . 1-4
‘2. Copy of Notification (10.07.2004) A 5-07
3. Copy of Notification (19.2.2008) B 8-9

4. Copy of Service Tribunal Judgment C 10-15

dated 13.3.2009 |
5. Copy of S/Court Judgment dated D 16-20
24.05:2012 : .
6. Copy of Notification (25.7.2012) - | - E_ 21-23
7. Copy of S/Court Judgment (5.3.2012) Foo 24-27
8. Copy of High Court Judgment G 28-36
- | (08.09.2015) '

9. Copy of Order sheet dated ~H 37-39
, (01.09.2015) f

10. Copy of Departmental Appeal | | 40-42
11. | Departmental Rejection Order ) 43
12. Vakalat nama | 44 |

APPELLANT
THROUGH:

o O

(M. ASIF YOUSAFZAI)

-5
(TAIMUR ALI KHAN) :
ADVOCATES, PESHAWAR




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. 9\’ LLI /2016

H.9.0 .
N | Cornce e
Mr. Shah Jehan, Deputy Secretary (BPS-18) »MW m@&
R Sotgg [5-03-0 .
- Now OSD E&A Department. Peshawar. émédga/ é
(Appellant)

VERSUS

. 'The Provincial Govt: trough Chief Secretary KPK, Peshawar.
. The Chief Secretary Govt of KPK, Peshawar.

. The'Secretary Esgablishment, KPK, Peshawar.

. The Finance Secretary KPK, Peshawar.

W N -

(Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED. 01.02.216
COMMUNICATED TO APPELLANT ON 18.02.2016 WHEREBY THE

,  DEPARTMENTAL OF THE APPELLANT WAS REJECTED FOR NO GOOD
GROUND.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED.
01.02.2016 MAY BE SET-ASIDE AND THE RESPONDENTS MAY BE
DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DA'i'E
PROMOTION ON REGULAR BASIS W.E.FROM 10.07.2004 WITH ALL
BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY
ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.
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RESPECTFULLY SHEWETH:

1. That the appellant has good service record trough out in his long
" tenure of 30 years and no compliant has been filed against the
appellant so for.

2. That the appellant was previously serving as Superintendent (BPS-
16) in the relevant department. Notification was issued on
10.07.2004 by the Provincial Government in consultation with
Provincial Selection Board, whereby the appellant was appointed
as Section Officer (BPS-17) on Acting Charge Basis with
immediate effect. Copy of the said Notification dated 10.07.2004
is attached as Annexure-A ).

3. That the appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the
notification with regard to the regularizations of the appellant for
the Acting Charge Section Officers to the Section Officer (BPS-17)
in Provincial Management Service (PMS) was issued with
immediate effect, after serving in PCS Secretariat Cadre from

10.07.2004 to 18.2.2008. Copy of Order is attached as Annexure-
B.

4, That in the meanwhile, some colleagues of the appellant being on

the same footings have approached to the Service Tribunal and a
detailed Judgment with regard to the regularization of the
appellant was issued by the Service Tribunal in Appeal No.612 and
613/2008 dated 13.3.2009, whereby the above said relief was
granted to the appellants by the Tribunal. Copy of Judgment is
attached as Annexure-C. ‘

5. That however, the said Judgment of the Service Tribunal was
challenged before the Supreme Court by the Establishment
Department and the Honourable Apex Court was kind enough to
give an elaborate and detailed judgment with regard to the same
grievance on 24.05.2012. Copy of the said Judgment is attached

\ as Annexure-D.

6. That as a result of the above said judgment of the Honourable
Supreme Court of Pakistan the notification with regard to the
anti- date promotion of the petitioners from the dates of their

. taking acting charges on the relevant posts was issued. Copy of
the said notification dated 25.07.2012 issued by the
Establishment Department is attached as Annexure-E.



10.

11.

In another case Government of Khyber Pakhtunkhwa Vs Azam
Khan, the Supreme Court of Pakistan upheld the decision of the
Khyber Pakhtunkhwa Service Tribunal in the Service Appeal
No0.1358/2000 on 05.03.2015 and granted relief to the appellant.
(Annexure-F).

In another Writ Petition No.2640-8/2012, Abdus Samad and other
Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court
Peshawar granted relief to the petitioners by extending the
benefit of judgments in the similar cases. Copy of Judgment is
attached as Annexure-G.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in
the Service Appeal No0.1589/2011 Muhammad Jamil Vs
Government of Khyber Pakhtunkhwa to allow the benefits of the
judgments in the service appeal, cited above in the same manner
as was prescribed and indicated in the above judgments
(Annexure-H).

That after the Judgment of the Service Tribunal, High Court and
Supreme Court, the appellant also filed departmental on
23.11.2015 which was also rejected on dated 01.02.2016 and
communicated to appellant on 18.02 2016 for no good ground.
Copy of departmental appeal and rejection order is attached is
attached as Annexure-| & J). . '

That now the appellant comes to this august Tribunal on the
following grounds amongst the others.

GROUNDS:

A)

B)

That order dated 01.02.2016 is against the law, fact, norm of
justice and material on record. Therefore liablée to be set aside.

That the appellant was promoted to post of BPS-17 on dated
10.07.2004 on acting charge base meaning by that the post of
BPS-17 were available at that time and according to Superiors
Courts judgment that if post is available then civil servant should
be promoted on regular base rather than acting charge base.



)

.;9

E)

F)

Q)

That the some colleagues of the appellant on the same issue have
filed Service Appeals No. 612/2008 and 613/2008 in this Service
Tribunal and the Honourable Service Tribunal allowed the appeal
and the relief was granted to the appellant. The'judgment of the
Tribunal was challenged by the Deptt in the Supreme Court of
Pakistan which also uphold the decision of the Service Tribunal
and the basis of Supreme Court judgment and Service Tribunal
Judgment the Establishment Deptt: issued the notification dated
25.7.2012, whereby anti-date promotion was given to the
petitioners from the date of their taking charge on relevant posts.

That recently similar nature appeal No0.1589/2011 was also
decided by this Honourable Tribunal in the favour of the
appellant. '

That the appellant is similarly placed person and also entitled for
the same benefits.

That the appellant was discriminated as many of his colleague
have given anti-dated promotion, while the appellant was
deprived from the same benefits.

That the appellant seeks permission to advance other grounds
and proofs at the time hearing.

It is, therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APPELLANgg

Shah Jehan | —

THROUGH:
(M. ASIF YOUSAFZAI]
&.
{

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR

1
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GOVERNMENT OF NWFP A

. L ESTABLISHMENT DEPARTMENT —
' Dated Peshawar the 10.7.2004. @
NOTIFICATION : ‘
NO. SOE.TI(ED)3(12232003:- The Compelent Authority in consultation
with  the  Provincial Sclection Board s pleased to appoint the following
Superintendents/Private. Secretaries of the Provincial Secretariat as Section
Officers (BS-17) on acting charge basis with immediate effect:-
|_... ___..‘ T e e e e e —_— — e ———— . ’
| Sr. | NAME OF OFFICER PRESENT POSTING
' no | WITH DESIGNATION
| 1. | Mr.Sardar Al Section Officer (Current Charge), E&A Dept.
{ .. |Superintendent - o\ A R
| 2. Mr. Abdul Raziq Section Officer (Current Charge), Schools &
E___ | Superintendent Literacy Department.
L3 Mr. Muhammad Yagoob | Section Officer (Current Charge), Fmance
' | Private Secretary Dept. e
b4 ) M. Farmanuliah ‘ Section Officer (Cunem \,FEIIGL) ‘Governor's -
... Private Secretary ! Secretariat (FATA). S
5. M Abdul Aziz, | Section Officer (Current Cmng(,)/Ps to Mlmstu
) Private Secretary  Hfor Education NWFP.
LG Mr. Farhad Khan, Section Officer (Current Charge), Finance
. Private Secretary. Department.
7. Mr. Shah Jehan, | Section Officer (Current Charge), Agriculture
/ Private Secretary Dept. e
8. Mr. Johar Ali Shah, Private Secretary to Additional Chief Secretary,
Private Secretary. NWFP.
9. Mr. Zafeer Gul, Private Secretary,E&A Department.
| |Private Secretary R B
10, [Mr. Usman Shah, ~  |Private Secretary, Heaith Department. -
< | Private Secretary
11, {Mr. Samin Jan, Private Secretagy, Food Department.
Private Secretary ' . .
12, My, Muhammad Qasim,  (Superintendent, Home & TAs Department.
| |Superintendent . R
113, IMr. Azeem Klmn guponntuwcluu GOVEInor's SLCI(,LdiIaL
5 Superintendent ” (FATA).
14, (Mr. Mir Ahmad, Superintendent, [ndustries, Commerce,
Superintendent Mineral Dev. Labour-and Tech. Education
Department ;
15. Mr. Jehangir Khan, Superintendent, Industries, Commerce, '
Superntendent Mineral Dev. Labour and Tech. Education : :
, Department ‘VQ
16. Mr. Ghazi Khan, Superintendent, E&A Department o
Superintengent “"&"
17. Mr. Anwar-ul-Haq, - |Private Sccretary, Health Departiment @
T |Private Secretary I
18, [Mr. Mushtaq Ahmad iPrivate Secretary, Chief Minister's Secretariat. |
B Siddigi, Private Secretary B '
19, iMr. Muhammad Ayub, . Superintendent, Education Department -
| . lSuperintendent " ane
20, I™Mr. Qasim Jan, Superintendent, EXA DcpaltmenLJ)
Superintendent e ol




Consequent upon the above the followin

~-1 2 ie-

. ﬂut"b\[ ordered with immediate effect:-

g posltings/transfers are

| SNo [ NAME OF OFFICER | FROM - TO i
1. Mr.Sardar Ali Section Officer (Current Sectton Officer (Actlng
U R Charge), E&A Dept.  ~ _Charge), E&A'Dept. -
2. Mr. Abdul Raziq Section Officer (Current Section Officer (Actlng
Charge), Schools & Charge), Schools &
| Literacy Department. Literacy Department.
: 3. M. Mubamnmiad Yagoob 1 Section Officor (Current Section Officer (Acting
: Charge), Finance Depl. Charge), Finance Dept.
4. Mr. Farmanullah Section Officer (Current Section Officer (Acting
Charge), Governor's Charge), Governor's
Secretariat (FATA). Secretariat (FATA).
5. Mr. Abdul Aziz, Section Officer (Current Private Secrewary to
Charge)/PS to Minister for | Minister for Education
Education NWFP. NWFP,
0. Mr. Farhad Khan, Seclion Officer (Current Section Officer (/\('l‘ins_l
Charge), Finance Charge), Finance
| Departmient. Department.
7. Mr. Shah Jehan, Section Officer (Current Section Officer (Acting
Charge), Agriculture Dept. Charge), Agriculture Dept.
g. Mr. Johar Ali Shah, Private Secretary to Private Secretary to
Additional Chief Secretary, |Additional Chief Secretary,
NWFP, NWEFP.
9. Mr. Zafeer Guli, Private Secretary, E&A Section Officer (Acting
) ] Department. Charge), E&A Dept,
10. Mr. Usman Shah, Private Secretary, Health [ Section Officer (Acting
Department. Charge), Health Dept.
I Mr. Samin Jan, Private Secretary, Food Section Officer (Acting
' Department. Charge),Health Dept:
12. Mr. Muhammad Qasim, Superintendent, Home &  |Section Officer (Atting
TAs Department. Charge), Home & T.As
Dept.. .
13. Mr. Azeem Khan, Superintendent, Governor's | Section Officer (Acting
Secretariat (FATA). Charge), Governor's
. Secretariat (FATA).
19. Mr. Mir Ahmad, Superintendent, Industries, Section Officer (Acting
Commerce, Mineral Dev. Charge), Industries,
Labour & Tech. Education Commerce, Mineral Dev.
Dept. & Tech. Education Dept.
15. Mr. Jehangir Khan, Superintendent, Industries, | Section Officer (Acting
- Commerce, Mineral Dev. & Charge), Excise &
Tech. Education Dept. Taxation Dept.
16. Mr. Ghazi Khan, Superintendent, E&A Section Officer (Acting
Y Department Charge), E&A Dept.
L7 |Mr. Anwar-ul-Haq, Private Secretary, Health: | Section Officer (Acting
Department Charge), W&S Dept.
18 |Mr. Mushtaq Ahmad Private Secretary, Chief Private Secretary, Chief
Siddiqi Minister's Secretariat, Minister’s Secretariat,
NWFP,
19, [Mr. Muhammad Ayub, Superintendent, Education |Section Officer (Acting
Department Charge), Information &
Public Relation Dept.
20, |Mr. Qasim lan, Superintendent, E&A Section Officer (Acting
Department. Charge), E&A Dept.
21. Mr.

Ghazanfar Alj,
PCS(SG) BS-17 o

Section Officer, E&A Dept.

Section Officer, Higher
Education Dept.

CHIEF SECRETARY

N.W.F.P.

<O

sF
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L0. 1AL Lo All Add

. Officers concérned.
. P.S. to Chief Secretary NWFP.
. PS to Additional Chief Secretary NWFP.

7.2004,

ENDST: NO. SOE.II(ED)3(122)2003. Dated Peshawar the 10, -

A copy is forwarded to :-

All Admiinistrative Sécret_arles to Govt of NWFp, Peshawar.

1.
2. Secretary to Governos NWFP/FATA sectt:, Peshawar,
3. Secretary to Chief Minister, NWFP.

4. Accountant Gerierdl, NWFP, Peshawar.

5.
6
7
3

S.0. (Secret)/(_A_,’dmn)/E.IV/E.O/Programmer/Librarian, E&A Dept

P.S. to.Secretary Establishment NWFp. :
l: secretaries/Dy: secrelaries in E&A Department,

11 ersonal files of the officers concerned.

1;.-Offtce Order file.

SECTION OFFICER (E-II)

mﬁ:jﬁ“‘iﬂ
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COVERNMENT @F NWFP @
ESTABLISHMENT DEPARTMENT

i ,,-gg SO
~ _ ‘q TO BE SU]BSTETUTED FOR SAME NUMBER AND DATE
' AN

Dated Peshawar the 19" February, 2008

NOTIFICATION:

No: SOE-II {ED}3{45)2007:

Provincial Seiection Board,

The Competent Authority, in consultation with ihe

is pleased to order the promotion of - the foliowng
Superintendents / Private Secretaries to Provincial Management Service {BS-17) o
regular basis with immediate effect:-

WE Name of oﬁfncer

Mr. Muhammad Sayyar ‘ Sectron Offrcer \Norks & Servrces Dept

2. | Mr.Masood Pervez
Siddiqui

3 Mr. Rozam Khan

Section Officer Home &Tribal Affairs
Department.

Section Officer, Home &Trrbal Affarrs , /
Department.

Mr. Muhammad Naseem

. Section Officer, Governor's Secretariat.
5 Mr. Akhtar Muhammad

Assistant Director, National- Accountabmty ‘ #\
Bureau. -

/" 6. | Mr. Muhammad Siddique ‘Section Officer, Finance Department.

7. | Mrs. Tahira Jabeen Section Officer, Establishment Department.

g = | Mr.Azam Khan Private Secretary to Chief Minister, NWFP.

g | Mr Fazl-e-Rahim Section Officer, Industries Department,

10. | Mr. Abdul Aziz Private Secretary to Minister, Law &

Parliamentary Affairs, NWFP

Section Officer, Home &Tribal Affairs
Department. -

11 Mr. Farhad Khan

12. | Mr. Muhammad Yagoob . | Additional Private Secretary to Chief

Minister, NWFP. |
13 | Mr. Shah Jehan.

Private Secretary to Minister for Schools &
Literacy, NWFP.

, / 14, | Mr. Johar Ali Shah Private Secretary to Addrtronal Chief

_ Secretary, NWFP.
15. Mr.Zafeer Gul :

Private Secretary to Mrnrster Power &
Irrigation NWFP.

Section Officer, Population Welfare Dept.
Section Officer, Health Dept

Section Officer, Home & Tribal Affairs Dept i
Section Officer, FATA Secretariat.
Section Officer, Industries Dept.

_ Section Officer, Administration Dept.
22, | Mr. Anwar-ul-Haq Section Officer, Works & Services Dept,
23 | Mr. Mushtaq Ahmed

1 VIES Private Secretary to Secretary to Chref .
Siddiqui Minister, NWFP.

18 Mr, Usman Shah
—— -
17| Mr. Samin Jan
18 Mr. Muhammad Qasim
19 | Mr. Azeem Khan
20'. Mr. Mir Ahmad
29 Mr. Ghazi Khan




(DOO\\I

"1 24 | Mr. Muhammad Ayub Sectron Officer, Schools & Lrteracy Dept

"l.""25. Mr. Qasim Jan : Assrstant Secretary, ‘Benevolent Fund Cell, X @
\ ‘| Administration Department.

06, | Mr. Umar Faroog ‘Section officer, Chief Minister's Secretariat. \

Section Officer, Zakat, Usher, Social Welfare |
& Women Development Deptt.

Section Officer, Science & Technology &
Information Technology Dept.

57 | Mr. Muhammad Humayun

og | Mr. Muhammad Igbal

ISR
L

2- On their promotion the above officers will be on probation for a period of

one year in terms of section-6(2) of NWFP Civil Servants Act 1973 read with Rule-15(1)

of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall
continue working against their present postings.

CHIEF SECRETARY,N.W.F.P.

ENDST:NO: SOE-II{ED)3(45)2007

Dated Peshawar the 22,Feb_ruary,2008’

A copy is forwarded to :-

All Administrative Secretaries to Govt of NWFP.
Secretary to Governor, NWFP.

Principal Secretary to Chief Minister, NWFP.
Accountant General, NWFP, Peshawar. ' ‘
Additional Secretary, Benevolent Fund Cell, Administration Department

Additional Director (Admn), National Accountability Bureau PDA .Complex Block 11,
Phase-V, Hayatabad NWFP . Peshawar.

S.0.(Secret)/(Admn)/E-IV/E. O/Programmer/Lrbranan E&A Dept
Officers concerned.

P S to Chief Minister, NWFP, . o o
10.P.S. to Chief Secretary NWFP. : ,

o ur N

- 11.P.S. to Principal Secretary to Chief Minister, NWFP.

12.P.S. to Secretary Establishment NWFP.

13.P.S. to Additional Chief Secretary, NWFP -

14.P.S. to Minister, Law & Parliamentary Affairs, NWFP.
15.P.S. to Minister, Schools & Literacy , NWFP.

16.P.S. to Minister, Power & Irrigation, NWFP.

17.PAs to All Addl: Secretaries / Dy: Secretaries in E&A Department
18.Personali files of the officers concerned.

e
19. Office Order file. ' | @ﬁ%‘

20.Manager, Govt Printing Press Peshawar

N

&_Vz_n.oy
{ KHALID ILYAS )
SECTION OFFICER (E-Il) |
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o BEFORE THE NWEP SERVICE TRIBUNAL‘PE“HAW{_.;.‘
Appeal No. 612/2008 | |
{! N
Date of Institution. ..+ 16.04.2008 \.\
Date o’f’ Decision . 7 13.03.2009
Muhammad Igbal Khattak : . .
Assistant Political Aaent Khar Ba;aur Agency , (Appeuant)

T VERSUS |

H

1. Government 'of NWFP through Secreiary Estabhshment Department,:
Peshawar. E'?s
2. Gowt. of NW;{,:P through Chief Secretary, Peshawar. (Respondents)
| ! | i
APPEAL U/S 4 OF THE NWFP SERVI(‘E TRIBUNALS AL.T 1674
AGAINST THE IMPUGNED- NOTIFICATION ‘NO.SQE.Il (E&D) 2 o
(192)2007 PDATED 19.2.2008 WHEREBY THE APPELLANT WAS S
PROMOTED 'ON REGULAR BASIS W.E.F. 19.2, 2008 INSTEAD OF

30.11.1999 /AND ORDER NO.SOE-II (E&D) 2(192) WHEREBY HIS
DEPARTMENTAL APPEAL WAS DISMISSED’

il

MR. SHAKEEL AH&AD,

Advocate . ; o For appellant.
MR. ZAHID KARIM KHALIL, .. For respondents. - L
Addt. Govemment Pleader, :
MR. JUSTICE (R);;SALIM KHAN, .. ~ CHAIRMAN.
MR. BISMILLAH SHAH, . i MEMBER. SR
JUDGMENT
US‘llI E ALIM K HAIRMAN., The'present appeal No. ¥

:
512 of 2008 bWMuhammad Igbal Khattak and appeal No. 513 of 2009 by 5

fMomad Khan, rnxfolved similar questlons of law, therefore, these are tawern
_ together for arguments and dISposal

2. Muhammad Igbal Khattak was promoted.as Tehsildar on regu ar :
basis vide orderlrdated 28 12, 1988 He was promoted to PCS(E. G) (BPS-17) ¥
~ on temporary basrs vide notification dated 06.03. 1996 He contended that

many posts became vacant, but the appollant was promo*ed to (BPS-17) on

regular basis oni19.2. 2008 with |mmpdlate effect, rnstead of ante-dating of

his promotion to the date on which the vacancy fell to his turn in the ,@;

' : ‘ : ﬂ
' {
i e H
B ' v |
LY

4 R 7 .
- i e }

-



»”"“semonty Irstq of ofﬁcers of PCS (E. G) Hig dep rtmenta appeai was rejecled
on 22.03.2008. The present appeal was filed on 16.4.2008 which |; within
time. The case of ,??hmad Khan (lAppeHaJnt) is similar to the ‘g.a'se_ of
" Muhammad Igbal Kha;i%tak on facts ais_;o; His %’:ppeal'is also within time;l‘.

3. The respondents contested the appeal on many g ouuds,
including the ground | that no one could claim a vested right in promotmn or
In the terms and condrtrons for promotron to a higher post. .

‘5 ' .
4, | We heard the arguments and perused the record.
| ; |

S. The learned counsel for the appellants contended \hat the
appellants were temporardy posted to BPS 17 post on 06 .3.1996, out they
remained silent, because they did not have *a vested right for promotion to a
higher post The apgellants have already been considered for promotion and
have been found ehgrble and fit for regular promotion - to BPS-17 post
therefore, the prmcroles embodied in the judgment of the August Supreme

Cout of Paktstan reported as 1990. SCMR 1321 are not applzcabte to their

cases. In fact, thervacancres had become avallabke for the appei!ants as -

early as on 30 11 1999, and it was the responsnbmw of t:hc, ofhc.al
'resoondents to expedmously deal w;th the cases of the. appellants for Lherr
regular promotton The appellants cquld uot be punished for no fault on thetr
" side, or for delay caused by the ofﬂcial respondents in processing tne cpses

of the appeliants. He rehed on 1997, pLC (C S) 77, wherein. it 1:as been held
in para 3 as under:i’

8 ’ ) 4
It . . H

"On behalf of the Government it is contended that no civil servant
has a right to claim that he should: be promoted from a back gate
even though a vacancy may be. exlsting on the date from which
the p/omot/on is being claimed. Th/s is no doubt true but there
are no- orders by the Government that the  respondeiits/
- petitioners .soou/d be held up for some time. The.delay in making
the promotions occurred ent/re/y due to the reason that the

' simple exeruse within a reasonable period. In:the circumstances
it will not DG" appropriate for this Civil Petition to rnterfere with the
arder of thaiService wauna/ Loa ve Is rafused.”

l.
This judgment. wa! 5 in-the petrtlon for Ieave to appeal agamst the judgment
dated 19.02.1995 of the Punjab Service Trrbunal It is worth- mentronmg that

l
ir

officials of the Education Department could not carry out a fairly @

@

en,



B I

ts oted as 1990 SCMR* 13’1 and cnted as 1997 PLC (L. S) 77 are
'. _,m.two different aspects of the same sub)ed

1
{

E

J Ante- datmg -of. promation, after consnderatlon of the candldate
.;spmng for such promotton after he was found eligible and fit for such
promotlon and is promoted is an establlshed prmcupie of law. Such a
gand;date cahnot be pumshed for any delay caused by the departmmt In
Hrocessmg his case for promotion. The.orderrof promotion, therefore, pas 10
be ante-dated to the‘ date on whnch the, vacancy for h1s turn bt.came
avanlabfe or to the date on which he actually took charge of the oost on
o;ﬂcaatmg/actmg charge basis, whichever is 1ater
: ‘l

b
4

1{1

7. The A.G, P contended that the present appeals were miserably

tiime-barred and both the appellants were estopped by thenr own condict to
ﬂle the present appeals In fact, the prmcnple embodied in the )udgment

u:ported as 1990 S(,MR 1321 was appiucable to the cases oft the appellants‘

from 06.3.1996 to 18 2.20G8. They could ot claim promotion 2y of {lght
The principle embod;ed in the Judgment reported as 1997 PLC (C. S) 77
became applicable tol their case on 19 2. 2008 Cause of action arose to the
appellants for claammg ante-dation “of thelr promotion as prayed fou oniy
when their ‘cases: were considered for promotlon they were found eitglblq
an;j fit for promotson and their promotlon orders were issued, though thh
.m.nednate effect. They filed their departmental appeals wuthm t:me fron the
da;e of the impugned order dated 19.2.2008, and their appears uere
re] 2cted on 2232@)08 They filed Servmce Appeals on 16.04.2008. The

departmental appea}ls as. well asthe Serwce Appeals were well within time.

‘ﬁ
‘I
’i

8. " . The AGP further contendod that according to the pronso
coMamed in sub- segtlon (2) of Section 22 of the N.W.F.P Csv;l Servants Act

anc, appellants coulpi not ﬁle representatwn lh\s stage. has already pasded
The; appellants havp been considered for: holalng the hagher post after tuear

‘ prounotlon to that: hlgher post, and the;r fi tness for such ‘promotion .Jnd

hoh,fng of post has ‘already been dcterm]ned The judament. clfed 38 1997

!;

y.
1

i
|

H .




(C.8) 77 has,‘fbecome applicable: af'ter determination of fitness of the"

ippellants. The questron in these ca',c:,,rs not the determination qf fitness

~but is the right of ante dation of therr promotron The appellants had vested
right for consrderatron of promotion on therr turn, whenever it was, and,

' when found fit on' determrnatron of ﬁtness, at any stage they had a rrght to
larm ante- datlon JOf their promotion -to the dates on which the vacancres
were avarlable fomtherr respective turns or from the dateson whi cn they

uctually took the charge of their respcctrve posts, whichever were Iater in
lime. a

B i o
Y. The A G P also contended that accordrng to sub-rule (6) f Rute»

9 of the NWI‘P Civil Servants (Apporntment Promotion and Tronsfe.)

Rules 1989 “actmg charge apporntment shall not confer any vested right for
rcguiar promotron,yto the post held on actrng charge basis.” The appe_ilants
have never ciarmed any vested right for: regular promotron to the post whrCh
N they held on actrng charge basis, on the basrs of acting charge appomtment
In fact, they did not have such a nght They remained silent for a long trme

knowing that they did not have such a right on the basis ¢f acting chargc

i apnorntment They, however had a -vested right, as civil servants"' for

‘ consrderatron for promotron when the authority was to consider someone
.for promotion agarnst the vacancy No other person could be consrdered tril-~
| thn appellants were {e) conqrdered They, therefore had a vested rrght for
ante -dation of therr promotron only when they were reqularly promoted but

from the date when the vacancy became avallable for their turn.

'10: The A G P further contended that, according to the North \vest
-Frqntrer Provmce Provincial- Management Service Rules, 2007, notified on
11, 05 2007 Vlde“No SOE. II(ED)2(14)2007 The NWFP Provincial Civil Sewrce
(Se retanat/Exchtrve Group) Rules, 1997 were repealed. ‘He was of the .
vrew that the N. W F.P Provincial Management Service Rules, 2007 had come
rntg force at once w.e.f. 11.05.2007, whlle the orders of promotion of the
',Jgellants were‘?rssued on 19.02. 2008 He :ubmrtted that the promojion
orders were covered by the new ru!es, theretore the appellants could not |

daun any beneﬂt out of the already rregealed rules -of 1997 In orrar

* r

l
i
H
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‘auies for such mu'mbents are the NWFP Provincial Civil 4

; Vaca”\_ieb were availeb!e for the a

ea/ 1 The North-West Frontzer Province Provincial Civil
ice (Sec etanat/Execut/ve Group) Rules, 1997 shall stang
prepealed afz‘er the retirement of exr.st/ng incumbents of both the
cadres. Separate seniority list of} both the cadres shall be
maintained under the existing ru/es and they shall be promored.
at the ratio ofv50 50 . The existing /ncumbents of PCS (E.G) and
(5.G) in d//?erent pay scales, for the-purpose of their promotrou

shall continue. to be governed under the said service rules w/
the ret/rement of the ast such incumbent.”

»!
It

The above rule, byfrtself, clatifies that the rules of 1997 shall noy stand

repealed before the retrrement of the: exustmg incumbents of both the cadres
of Secretarlat/Exegutlve Groups, and shallsfremam in force till the ret:,ement
pf the last such incimbent. It further clarlﬂed that separate senror:ty list of

both the cadres shall be mamtamed under the existing rules. The existing

aervice
(SeCretanat/Executlve Group) Rules, 1997 It was also clarrﬁed that such

*incumbents shall be promoted at the ratlo of 50:50. It means that out of

- each two vacancies, /one vacancy shall be ‘given to. Secretariat Group, while

another vacancy sh‘m be given to the Executlve Group. Further clarification

is to the effect thci' the existing mcumbents of PCS (E.G) and (5. G) in

- different pay scales shal! continue to be governed under the ruies oﬁ 1997

f(sr the purpose of thelr promotion, and thls process is to continue t;ll the

‘ retrrement of last such |ncumbent Both: the appellants belonged to the
) Egecutrve Group of ! CIVI| Servants. They were to be governed under the

: N’ W.F.P Provmcual C!V1| Service (Secretarlat/Eyecutrve Group) Rules 1997

br fore 11.05, 2007, -»and they have to be governed under the abov;

mentroned rules of 1997 till the retlrement of the last mcumbent of a pr;)st s
Sgcretarlat Group/Executlve Group

The caseq of the appeliants are, therefore, to be governe;d in)
ac.eordance with thC" provisions of Sectron 8 (quoted above) of the . new

dnagement Service Rules 2007. The. record

1].'.
N, W F.P Provincial M

thr. due .time and therr cases fp

wr(hout any fault of d}
' Y, Lherefor

dajuon of their promot ' { e

l
Vaf._aﬂCY on offi

c:atmg/actmg Charge basns

i \
i
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from the official respondents ?5

| AMNOUNCED ¥ ,&/ _'

| 11.03.2009

'
]
i
. “*I
" '
: i
)
,
¢ 1
{
il
§

-’ero 4 .

Tof waryy

O |

1
s
|

;

-~ 4

. !
L *i

Y [}

. i
B
P :
KN
' i:}

1} .
A H
e j
) ?
! 4
!

' j‘.‘ |
o .
il ¢
i
i
I
f
i

o

\

i
5

: J

£ :

o I

NI h

‘Y‘ .

i

.

b

o

{

i

e

s

h

t

Vi

i

!

11 N

[

;

v Y\

Iy

.

i )

..... .'<’

i

AW v o

n the hght of the above, we accept both the appeals, and direct f
he official responcents to ante-date th@ promotion of each of the two

he respective turn of the appellants or from the respective dates of their
aking charge of such vacancy on offoatmg/actmg charge basis, whichever.

s later. The appellants are entitled to the costs of their. respective litigation !f?

N

ippellants to the respecttve dates on whlch @ vacancy became available for e
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IN THE SUPREME COURT DED. \+\_|\_. AR

I (APPELLATE JURISDIF

[J

)

l PRESENT. -

' MRLJUSTICE Diay «
MR.JUSTICE © il o

!

S T || ‘_\‘1D

C. Asi No. 860 to 861 of 20,

{On appeal against the judgmen
1.3, ?009 passed by NWFP &
Trnbunal Peshawar in ﬁpp(,ak Ne
and Q 3 of 2008).

:u~

Govt Of NWFP thi. Secy. {

Muhammad tgbal Khattak.

Ahnjed Khan.
‘1:‘
]
i
Vi

For the appellants:
K

o
[

For {Iliwe respoxwdents:.

i
\
i
4
‘-

i
Date of hearing:
y
i
N

} | EJAZ AFZAL

Caattshent and saother,
!

TR

i \_-‘{1 |

{in both cases)

: CAppellants
‘ yvarsue,
(in CA.860/10)
{in CA.861/10)
5 . Respondents

Mian Muhibuilah Kakakhel, Sr.ASC.
Miss, Tehmina Muhibullah, ASC,

;'\-'i'jr Adam Khan, Aa0&,
(in both)

Haliz S. A, Rehiman, Se.ASC.
ir. Shalkeel Alvned, ASC
{im both). : c

24.05.2012.

[

appeals with 1he leave of the

[

H

I '
Court have arisen out of the judpment daterd 11.3.2009 of the Service
Coul il ,

Tnli:‘ na] whereby appeals f

[

1
0 e s
KETAN, 1. - Tnese
q

f

Al
ited by the respondents were allowed.

2. 4% The points raised and noted while granting leave read as
i |

o
¥

: “We havé‘-heard the learned counsel at some length. We are

:-‘ inclined tO gram Ieave inter-aita on the pomnt as to whether
K] -
e

factuai aspects-of he controversy have been

:

d decnded by the Tubunai in accordance with

"'\.
)

i T

Tz ws
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5
'%f Tehsitdars whee s e Famoton. Since a short
!.;; S P T TN ! Vo
x,'" (fUES'lOﬂ O‘ -J\ SRR o "'iill“, l”EfP.lOle‘ H\e case
L i - . .
& 1<t e HEREI | ot L B N S
o be lisied afier v iy SHECT L limation In the i
o . : 3. 1
i meanwhile  opeian ot - iogied judgment shalt I!;
,' reMain suspencie!” i
¥ Il
; i '
: i, Learned  courizel i G behall of (he appellants 8
\. { ' !

A .
contendeic;l that though the Goveraor of 1y revince in consultation with the
PronﬂCia;”! Selection Board Swae pleasad o aider the promation of the
i .
il

respondents in BPS 16 as Ema Assist

ant Comm |55ion_i3r in BPS-17 in the Fx-

. :
i ’ :
. . . . §
PCS (E. B),' Cadre with immediate effect on purely lemporary basis vide L
it i
y f' . l' (BN
notlflcathp dated Peshawar 6" Maich, 1996, yol it could not earn them any l
| .
T » . : . i
beneflt_orientlt}e them to a vested righi notwithstanding they have been .
' . . . oa - ' ! N
promoted|ion regular basis wiih immediate efiect vide notification dated )
1‘,
LOOB They, the Iearnod counsel.mh*ocl could not have claimed any H
: . .
.l .l
ante- dated promotion even on the ¢ Gecurrenco of any vacancy in such scale .
z, ' i
g
" vnolatld'n of Section 8 of the Ci- 1&1 Services et or Rule 9 of NWFP Civil e
‘ "l N i’l!;
Service (fx(_CthlVO Gioup) Rules, 1197 ac decidedhy promotion is nol a ,’
lsi il
i
vested ”bh' pppa] before the departaental sulhadly, the learned counsel “
|f ' ['
added, or bcforp the Tribunal claun,r.\g anie-laled promotion was, therefore,

m|5conceswed Tne learned Tnbunni the f2amed counsel Mmaintained, ‘could’

not have é:l!owed such appeal whe it tended 19 mar the seniority of many

others inféhe run. The‘ learned counsel io sipport, hisAcontentio'n placed i
reliance (jjun the ‘c'as_es_:; éf ’f‘.\’\’a}al)at H‘"“c‘ﬁh Assisrt‘ant Director, Social 1[
o : - q
J:_others. Vs, - Province of the Punjab, through 'l":;
Secret'aryj €Socia|'w'é ) ;;"7(! Zaka:tf l.«‘:;hovre and 81 others” (PLD 1991 5.C. l |
82), "Sh.!:Anwar H Jn, f;\ssist;.nt Director, Labour Welfare, lahore o
Region, ngi:hor'e. Vé.m‘nent ol’r the Punjaly through Secretary, Labour i
» y

Depattment and: 0 {” (1985-"‘.;50\-“'{ 1201}, “Nazeer Ahmed. Vs,

it
Governmr-:nt of Srndh trough Chief Secretry Sindh, Karachi and 2 others
U i
i H ‘;.
(2007 SC%V\R 352)gfGovernment  of Palistan  through Establishment ;:'
h ATTESTED
gﬁ%ﬁ H
vg{%‘% 3
i d k g
! ) Suyefintandent
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l .
vivision, Islamabad and 7 others. Vs. Flameed Alchtar Niazi, Academy of

I
+ 1

Admumstratnve Walton Training, Lahore andA others” (PLD 2003 S.C. 110).
Adg )

!
1

B Ik 2N

The learned counsel next contended thal
|

4 ¢hange in scale by means of

promotlon s not automatic but.dependent on a process involving selection, '
|§ : "

!
[ .
theréfore, any change in scale wvithou such srocess being violative of the .
relevant law and rules, camot be mamiained. The learned counsel to
i f
' art his contention placed reliance on the case of "Abid Hussain Sherazi. |

VSaSecretary Mlo lndustnes and P:oductlon Government of Paklstan,
| N

‘ lslamabad" (2005 SCMR 1742)

” : As against that; learned counsel appearing on behalf of the
' | i
respondents defended the impugned udgment by contending that where a

L
( :

p N
vacancy occurs. in the next; h|gher scale, the Civil Servant offloatmg or "

i .
l‘; V 5 o
‘l .

qukmg on acting charge bas:s the’eagwmst is not considered for: promotmn '

Jn

4,

B fn

gular promotion is delayed on account of lethargtc |
) 2 :
tént aul;hority or any other exigency so-called, the Civil

I
or ghe process of t

5» i
attltude of the comp

]

u—r—m -.Aa::x‘m SR

Snr{/ant who is subsequently found fit for >U(_h promotion on regu1ar basis |

!
I

annot be deprived of the salary and other consequentla1 benefits attlched to

'suCh post. Learned ¢:oAunsel to support his contention placed reliance on the

A(. ) ! !
cas ? of “Lugman Zareen and others. Vs. Secretary Education, NWFP and !,

t

',.

;yice .(Secretariat Group) Ruies, 1997 have been

"0

St uctuue of the rasme dents or rights accruing thereunder. The learned .
i o

‘ '

judgment is read f the rights of any of the officers mciud:ng t elr /|

v

senlomy has been

P

4



(2006 SCMR 1938) this Court vwhile 11L1||n'! \wlh

'.
‘n‘
r

under|

i
L
it
t'-

|

o
i

;

i

Whlle deallng with the reservat:ons of the nature expxessed by the 1earned

¥

. !
an identical issue held as |
i

T

. ‘ g
19

It is then a positiun Admitted on ol sides that nothing

existed in the gy “l.( the peli [Jonei( on 31.8. 2000 which | ‘
could have d:scnmma them (o vcwular promotion to the ’!
posts in question and that it was on!y the usual apathy, . l}
negligence and bureaucratic red-tapsim which had deprived 1;
the peutioners of- the fruits that they deserved. The ;
petitioners couh‘{ not be permitied 1o be punished for the -
faults and inaction O( others. We.are of the view that where ‘
a post was availabfg agamst which a civil servant could be {:.
promoted; where such a civil servant was qualified (0 be '
promoied (o such a ngh@r posi; where he was put on the ’H
said higher post onjofflc,atmg or acting charge basis only b
because the requisite exercise of allowing the regular .
promotion to the said post was being delayed by the :
competenqauthori(yz‘and where he was subsequently, found 1 . ]
fit for thez,sa‘id.promotion and was so promoted on regular | ':'z P{
" basis then ::e was entitled not only ( the salary attaching to : ;{
the said posts but also to all consequential benefits from the ‘, "yzf
very date: frOm whrch he had been put on the said post on
offfc:atrng or acting. ’charge basis and we hold according{y”. e

‘ H
counsel for the appeliant thzs Court held as under :- e
;,' “A bare pe"rusai of these judgments would thus, show that
i itk
lll this Court ‘
!
iy who wa s%

bgnefi&'
furthe'r‘r

was :'nstea' -‘ on -the said post on officiating basis then on

%‘fion to the said post, he would be deemed

to have bg romoted to the same from the date from:

zm'n‘f




CAs.060-861/2070 ‘ 6

ol
l i .
{which he was allowedi to hold the sar’d'

v

g
;ustrfrable reasons exisicd

ihinga on;_hclual and"i'

. 1'
1
|

When this Q§i|1g the state of

the judgmeht of the learned Service ?ribuna\ is ope

;udgments rendered in the cases of

ore and 7 othe1s Vs. Prova'

Social Welfare Lah

; Soc1al Welfare and Z lfatl Lahore and _,Aothers. , “Sh. Anwar

Secretarxz

. i1
Hussain 'Assistant Director Labour Wel [
I[ . l]
K
1
|
Sindh, Karachi and 2 othcrs f .
Estabhshment Division, Islama bad and 7 others Vs Hameed Akhtar Niazi, L
Academy of Admimstratwe- Walton Training L'ahore and others” and ?‘L‘
il ) 33
“Abid Hussain Sherazi. Vs Secretary MIo industries_and Production, :
i o L
Government of Pakmtan \s‘.amabad : (supra) c1ted%- by the learned counsel ¥

1 . .
~for the, appellants are not -app\i.t':ab1e to the case in hand because of their t
‘ ' i
i
dlstmguxshable facts and features . ?
g. For the reasons dISCUSSPd above, these appeals being without -
I o L .
merit re dismissed. — ‘ ; . :
s I

M %M W% (et

ﬁe ol fottoe.
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T, GOVERNMENT OF KHYBER PAKHTUNKHWA @
7 ‘“{%& - ESTABLISHMENT DEPARTMENT .
RO a}’f ‘ Dated Peshawar the July, 25. 2012
"éﬁf;z@ W S
NOTIFICATION
NO.SOE-TI{ED)Y2(423)/2010/Vol-1I:- In- pursuance of Judgment of
Supreme Court of Pakistan dated 24.05.2012 in CPLAs No. 86072010 and 861/2010
titled Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others versus
luhammad Tgbal Khattak and Ahmad Khan and Judgments of Khyber Pakhturikhiwa
Services Tribunal dated 13.03.2009 & 09.04.2009 in service appeals No. 612/2008,
61372008 & 575/2009 titled Muhammad Igbal Khattak, Ahmad Khan & Latif-ur-Rehrnan
versus Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others, the
competent authority is pleased to ante-date the promotion of following PMS BS-17
officers w.e.f the dates as mentioned against (’dCh with all back b(‘anlts/com( gu ontmt
henefits and re- desxgnate them as PCS(EG) BS-
S.No. , Name of PMS BS-170fficer for ante-dated ‘-..],Qgﬁt_eﬂof ante-dated
-~ __ | promotion as PCS (EG) BS-17 promotion as PCS (EG)
L P Mr Muhammad lghal Mar wat( Retired on 31.07. 2009 27.12.2005
L2 Mr Rlaz Muhammad Baloch (Retired on 2“8“02 .),”011) e <26 01.2000 /-
- 3”._."““1 Mr Muhammad Fatooq ) A 2712, 7005 ‘
4, | Vll Zaarmat Ah (Retired on 05 03 2010) 15.05.20 00~
5. Mr. Muhammad Zaheer-ud-Din (Rwred on S +29.05.200C ~
_.113082011) S - |
' 6, | Mr. Ahmad Khan Orakzai o - 01.06.2000 ¢
"7 | Mr. Muhammad Igbal Khattak L - 07.06. 200(
‘,8_‘:‘_‘__\ Mr. Muhammad Javed _ B | 10.01.200:
. 9. ' Mr. Azam Jan Khalil _ - 10.02.2001 " .
10, | Mr. Ahmad Jan Africi 08.04.2001 ¢ !
| 1_1».} Mr. Nazar Gul Mohmand ~09.04.20017 g
P __1_2_.__; Mr .'_Muha__m_njad Hanif (dmd on 31.03. 2010) - 14.04 120017 :
13. | Mr. Tahir Muhammad 0 27.12.2005
14, | Mr

14. | Mi  Muhammad Rafiq (Retired on 01.03. 2017) /

27.12. /OOJ :
A5 M. Muhammad Fakhruddin B . 113.11.2001
16, '™r. Farzand Ali o 03.03. m_bu
ijﬁ.ﬂ“ Mr. Rehmatuliah Khan Wazir _ 13.11.20€1 7, ;
18,1 Mr. Qaiser Khan | - 13.11.2001°
. 19.} Mr. Abdul Shakoor Dawar ) 26.12.20017
E 20, 'Mi Azizullah Khan Mwhsud o S

- 13.01.2002

ﬁ‘@



' CZ}?
_2_11 Mr. Naeem Anwar Khan o i 4.2002
22 Mr.

[l 22 Mr. Loi Khan (Retired on 02, 11.2010) ¥ | 14.04.2002
723, | Mr. Damsaz Khan . . | 29.05.2004
24, Mr. Habibullah Wazir 23.05.2002 -
I Mr. Zafar All Khan B ‘ ,,,29._,@5 ?004 _
26| Mr. Gul Wahid (Retired on 13.03.2011) / | ©31.08.2002 .-
_ 27| Mr. Abdul Matéen . i 13.11.2002 -
28| Mr, Akbargala1 o B _ 5 04.03.2003
229 Mr Khaista Rehman S 24.03.2003 ';
30,1 Mr Shams ul Alam o o '”,27_.:_12.2005.
310 Mr Fazal Rehmah N D ..29.05.2004
32| Mr.Latif or Rehman (died 0on 25.10.2010) v 27.12.2005 |
| .33.| Mr. Rashid Mehood o o ©29.05.2004 :
34 M Muhammad Jamii . .29.05.2004 - |
35 M. Khurshid Anwar 29.05.2004
36| Mr. Perhezgar P\hah o __“29 05.2004
37,1 Mr. Mushtag /\hmad o ‘ - 29.05.2004 o
38| Mr. Naimatullah (Retired on 24.09. 2010y 7 ©.26.05.2007 :
39| Mr. Momin Khan (F\DLHLd on 14.06. 2010) 27.12. )OOS
_40.] Syﬂd Isma:l Al Shah Crltam 26 05, ?OO/‘
4Ll Mr. Anmad Khan _ ! ‘_Qg___mjzoo@
42, MrJan ' Muhamma - | - 01.02.2005-
‘; 43, | Mr, Saeed ur Rehman - ) 09.01.2006
a4 M Muhammad Israr(Retired on 02.01. 2012) : 27.12.2008
_45 ] Mr Arshad Naveed . : : 26.03.2005
.46 Mr H|dayaturlah _ - 09, 0] 2006
_A7.| Mr. Said Ahmad Jan A . ..17.05.2005
LA Mr Abdul Hamid Jan ._"1"3‘_01,200.5
s Mr Muhammad Tuhab (Rehred on 12. 06 201”.2) 27.04.2006
50,1 Mr Sultahat Khan (Retired on 14. 08. 7010) o ‘ - 13.04.2006 !
oL Mr Subhanullah (I ctired on 12 05. 20]2) o 13.04.2006 j
_.52.| Mr. Muhaimmad Siddique o 25.05.2006 |
53 MrE akhru Zaman N _ A 11.09.2006 :
.54 | Mr. Ibadat Khan 11,09.2006
95, | Mian Asfahdya: _ . 126.05.2007 |
_ 56 | M, Rasool Khan B _AA>2_E§§_..OS.2OOZ_. ;
_ 57| MrFida | a Muhammad (Retired on 30.10.2010) -/ 23.12.2006 ."
28, | Mr. Muntazir. Khan ) 23.12.2006 [
.99 | Mr. Atta-ur- Renman _ 31.12.2006 i
___‘QO_.H__Mr Shah b Hamrd You;afza| 16.02.2007 ;
6l | Mr. Ihsanul!ah : ‘ . 16.02.2007
62, | Mr. Ghulam Habib ‘ o 16.02.2007

CHIEF SECRETARY
KHYBER PAKHTUNKHWA

PPN

$5—
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A copy is forw

. Additiona) ChfefSecretary, J"Jarming & Devy. Department, Khyber Pakhttmkfwva.
2. Additiona Chief Secretary( FATA), FATA Secretan’at. -

3. Senjor Member, Board of Revenye Khyber Pakhtunkhwa.

9, Secretary to Govemor, Khyber r')akhtunkhwa.

5. Principal Secretary (o Chief Minister, Khyber Pakhttmkhwa. g

6. Al Adn‘tinistrative Secretaries to Govt. of Khyber Pakhtunkhwa.

7. Al Divnsmnal C-ommr’ssioncr&; N Khyber Pakhtunkhwa.

8. Al District Coordlnatjon Officers in Khyber Pakhtunkhwa.

9. Al Political Agents in FATA.

10, Accountant (3eneral, Khyber Pakhtmkhwa.

11, Accountant (3c-zneraf(PR) Sub Office, Peshawar.

2. Al District Accounts Officers in Khyber Pakhtunkhwa.

3. All Agericy Accounts Officers in FATA,

4. Officers concerned.

5. PStg Chief Secretary, Khyber Pakhtunkhyg.

0. P.Sto SeCret‘ary EstaDhshn‘atmt, Khyber Pakhtunkhwa.

7. PSto Special Se(:retary(Estt) Establishment Department.

18 PAs to /-\S(E)/AS(J--!RD}/DS(E) Establishment Department ;o
19, Office order file. : ,/’
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SR . IN THI'SUPREME COURT OF PAKISTAN S A
s (Appellate Jurisdiction}. S :

Present:
Mr. Justice Anwar Zaheer ]amah
M. Justice Sh. Azmat Saeed

CIVIL PE’I‘ITION NO.254-P OF 2013

(On appeal from the judgment dated 21.2. 2013
of the' Khyber Pakhtunkinva Service Tribunal,
** Peglurwar passcd in Appedl No. 1358/2019)

Government of Khyber Pakhtunkhwa through ~ " ... Petitioner(s)
Secretary Establishment Department Peshawar and SR
others . .
Versus.
Azam I{han Respondent(s) -
" Tor the;Petitio‘ner (s) | B Mian Arshad Jan; Addl. AG KPK-
Respe‘ﬁdent L . Inperson . |
- Date of heaﬂng- o R »'-'05.3.201.5 -
ORJuR

il .

't
“Anwar Zaheer Jamali, ] After hearing the submissions oE the

: iearued Addl Advocate General, KPK, we are sahshed that the relief grantedl
to the 1e=pondent by the Tribunal in ils ]udgment is in accordance wxl.h Iaw _

Moreover, ‘there is no substant1a1 questlon of law of pubhc unportance

e 1

) 'i'i('hﬁ'eg

yin thxs petmon, which may ]ustLEy invoking the ]urlsdxctwn of uu=

Sd/- Anwar Zaheee Jam:
. Sh. Azwmat Saeed J

v | SR o | Deﬂutym
Peshawar, : \ﬁp/reu:e Court of F.ﬂ(
05.03.2015 . T , fﬂesi:alvan
‘Not ag porling

ed for re
" Safdar/* i . _




Addl. Advocate Genera

#
¥

Appeal No. 1358/2010

Date of Institution. o 19.7.2010
Date of Decision 21.2.2013

Azam Khan son of Azéd Khan, Section Officer (Police-T),
:‘ome Department, Government of Khyber Pakhtunkhwa,

BSNAWSI.. (Appellant)

VERSUS :

I. Government of Khyber Pakhtunkhwa through Secretar\/, Establishment

Department, Peshawar.

. Government of Khyber Pakhtunkhwa through Chief Secretary,
Peshawar..... .

N

............ (Respondents)

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL® ACT 1974 AGAINST THE IMPUGNED
NOTIFICATION ~NO.SOE-III{ED)3(45)2007; DATED 19.2.2008 OF
'RESPONDENT NO.2, WHEREBY THE APPELLANT WAS PROMOTED
TO PROVINCIAL MANAGEMENT SERVICE (BPS-17) ON REGULAR
BASIS WITH IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF
2.12.2003 AND ALSO ORDER DATED 11.6.2010, OF RESPONDENT
NO.l WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED
TO_IN VIOLATION OF RULES AND REGULATIONS.

MR, SAADULLAH KHAN MARWAT,

Advocate For appellant.

MR. SHERAFGAN KHATTAK, . s

For respondents. e
.

, : <,

SYED MANZOOR ALT SHAH,

MEMBER
MR. NOOR ALI KHAN,

MEMBER
JUDGMENT

SYED MANZOOR ALI SHAH, MEMBER.- This appeal has been filed by

, the appellant under Section -4 of the Khyber Pakhtunkhwa Service
Tribunal Act 1974 against the order dated 19.2.2008 of.respondent No.2, whereby

Azam Khan

‘he was promoted to Provincial Management Service (BPS-17) on regular basis with
immediate effect from on 19.2.2008 instead of 2.12.2003 and against the order

dated 11.6.2010, whereby his departmental appeal has been rejected. It has heen

prayed that on acceptance of the appeal, the. respondents may be directed to

anLedaLe and regularize promotion of appellant as Sectaon Officer BPS-17 (SG)

wee.f. 2.12.2003 instead of 19.2.2008.

2. Brief facts of the case as averred in the memo: of appeal: are that the

appellant while serving as Private Secretary in the Civil Sgcretariat was appointed




45/ - :
J {_es s

[ ection Officer. (BPS 17)-on acting charg basis with immediate effect by the

competent authority vide order dated 2.12.2003. He was subsequently promoted
0N reqular basis  vide l‘lOtlfICrathﬂ dated 19.2.2008 with immediate effect instead
of ante-dating his promotion w.e.f. 2.12.2003. The appellant agitated the matter

several times through appeals/applications to higher authorities for seeking his

vested rights regarding anteidation of his promotion from the date when the

vacancy was available in his turn, but in vain. Feeling aggrieved, the appellant filed
departmental appeal on 29.4.2010, before the competent authority, which was
rejected vide order dated 11.6.2010, hence the present appeal.

After receipt of the appeal, pre-admission notices were lssued to the

5
I

respondents. Despite of .repeated adjournments for three times, the respondents

failed to file written reply. On 15.10.2010, the appeal was admitted
nearmg Written reply by the respondents filed on 6. 12 2010 and contested the
appeal,

4, Arguments he_ard and record perused.

S. The learned counsel for- the appellant argued that a large number of

posts of BPS 17 of PCS(Executive & Secretariat Groups) were fallen vacant to the

share of promotion quota since long in the Civil Secretariat even then the appellant . v

alongwith others was appointed as Section Officer (BPS-17) on acting charge basis
vide order dated 2.12.2003. On 19.2, 2008, the appellant was promoted on reqular

© basis with immediate effect ‘instead of ante- datmg his premation when clear i

: vacanCy was available for hlm and deprived hlm of his legitimate rights. He stated
that if a civil servant was asked to hold a hlgher post to which he was
subsequently promoted on regular basis, was entitled to the salary etc. attaching
to such post for the period that he held the same and also entitled to any other
venefits including seniority .etc. because’ it was the duty of the respondent
department to promote.him Oh regular basis against a post available for him. He
relied on '3 judgment of the ‘august Supreme Court of Pakistan as reported in

‘9006 “SCMR- 1938. He further stated that vide consolidated

judgment dated
3.3.2009,

in similar nature cases of Muhammad Igbal Khattak and another in

Service Appeal No. 612/?008 wherein on acceptance of the appeal,

respondents were directed to ante-date promotion of each of the two appellants

to the respective dates on which 3 vacancy became avilable for the respective
turn ol the appellants or from the respective dates of their taking charge of such
vacancy on officiating/acting charge basis, WhICheVEI' is later. Thls judgment of the
Tribunal has also been upheld by the august Supreme Court of Pakistan vide
judgment dated 24.5.2012 in C.As No. 860 to 861 of 2010. The appellant being

to reqular -

the official




-
2
-

similerly placed person 15 aiso entitied to the same treatment. He requested that
the appeal may be accepted as prayed-for,

7. - The learned AGE argued that the appellant was appointed as Section

Officer (BPS-17) purely on temporary basis as well as stop gap arrangement which.

do not accrue any right. Ljnder sub rule-4 of Rule-9 of (Appointment, Promation

and Transfer) Rules 1989 ja'ppointees against a temporary vacant post are liable to

reversion till the return of the lien holder of the post against which he was

Dromoted/appointed. Hence acting charge appointment does not confer any right
for the purpose of regular;;'promot‘ron. Howev.er;, the appeilant was appointed on

acling charge basis against the post resergve_d for initial recruitment. On

promulgation of PMS Rules 2007, 3 working paper was prepared and placed before

the PSB, which in its meeting held on 9.2.2008, considered name of the appellant

and recommended for promotion to the post of PMS (BPS-17) on reqular basis. So

far as the question of back benefits is concerned, the appellant is getting all
financial benefits of BPS- |7 w.e.f. the date of his appointment on acting basis. He
requested that the appeal may be accepted as prayed for.

8. The Tribunal while: agreeing with the arguments advanced by the

learned counse! fgr the appellant bbserves that the appellant was promoted

as
Section Officer (BPS-17)

on.acting charge basis vide order dated 2.12,2003. As per

ru{ing of the august Supreme Court of Pakistan if a civil servant was' asked to

hold a higher post tb whic!‘;& he was subsequently p'r'or"noted on regular basis, was
for the period that he held the
benefits including seniority etc. ‘because it was
department to promote the appellant on regular basis
! ,

against a post available for him at relevant time. Judgment dated. 13.3.2009.in
Service Appeal No. 612/2008 has also been upheld

of Pakistan vide judgment dated 24.5 2012 in C.As No. 860 tg 861 of 2010.

entitled to the satary efc. attaching to such post
same and also entitied to a:]nfy other
the. duty of the respondent]
. ) L L i

9. In view of the above, the. appeal is accepted to the extent that the

respondent department s directed to ante-date. br_o‘motion of the appellant from

the date of availability of post in hig quota. Parties are left to bear their own-costs.

\\\\r

by the august Supreme Court |

File be consigned to fhe record, : ,W : #7184 M |
ANNOUNCED WW “ Ci 4%%; e
021.2.2013. ‘ .o .



W.P No. 26__4/0 — /[ /2012 |

L. Abdul Samad

Deputy Secretary (Budget)'-‘
Fmanre Depautment
Govt. of K. P, .,

Cwil Secretariat, Peshawar.

Ishtiaa Ahmad,

2. -
DPDHW %ecreta-y (IDL)
Go\/t of K.P. KK o
Cvil Secretari at, Pes..hawar. L
3. Muhgmmad Iqmaul QlHPShI
Deputy Secretary : ‘
“Local Govt. & Rural Development Department
Govt. of K. P.K - :
Civil § er__‘,re.t.ailat,_ Peshawar.
4. Red Gyl

Deputy Secretary .

Sports Tourism Arrhology Musem & YOJ h Affans
Department, o

Govt of K.PK.. Co
- Civil Secretariat, Peshawar.

5. T'aj Muhammad,

Deputy %ecretary (Budqet)
Fmance Depaitmer‘:t
Go«t uf K.P K.

' Crvql Sec:etarlat Peshawar

6. Muhammad Raees,
Deputy Secretary LT -“,.f.ﬁ)i |
Home & Tribal Affairg Department . f{.‘"”"”&

Xl Sy .".“;3"*.
Govt. of K.P K, : , - Pﬁrz“

Civil Secreta: !A.nt, Peshawar. ~



/i

'NTHE PESHAWAR HIGH GGBRT

Seoresamat, Prehawar and Atheres Ry

-

,/;:dgrnenl She Vb /

JUDICTAL DEPARTVEN

et Petition No. 264

-
.................

nkhiunkh\:q lhrqugh C I'Sccmtary, Civil
/\__, Sig adiil Ll _AAc -

dhdv e bt v v v v r e v v ww

WAQAR AHMAD SETH. 7. Through this single

Judgment we propose (o dispose Of the instanl W.P

N0.2640-P/2012 as well as the connected W .P.N0.2696-

P/2012, as the question for determination raised. in both the

writ pelitions i< one and the same.

5
<.

serving and  retired employees of the Government of
IKhyber Pakhtunkiwa Civil Secrelari.él. Peshawar.__Their

grievance s thal they ~were  previously serving  as

Superintendent/ Private Secrctaries (BPS-16/17) in the

relevant departments and through notification issued. by

respondent No.3 (Secrefary Establvishme‘nl/ Regulation).

the petitioners were appointed as Sectjon Ofﬂcers on.
current charge basis \\ﬁth imm»eAdiate effect. Acco'rd’i'hg lo
them, vide another Notification dafcd 2.:]2.»2013\.‘th-e_>
Provincial Seleciion Roard regularized the services of the

petitioners as Sccuion Officers (BPS-17) with immediate

The petitioners in these writ petitions are the

Pelaonnrin Al Samad ang athers) Ry _@Jﬂ/'?’) /\/(2—(7/ - 0\7/1/‘(/(0[‘/1'/(} )

Recpmndents (CGavemmenl nf Khober P




/ effect, 11 i«

notificaion  af  (heir

averred in the petitions that allhoﬁgh the

regularization was issued with

immedhale cl’fc‘.c: hut they were performing thcir duties on

the said pecis n nfficiating capac:ty with effect (rom

27042006 and i thisg rc.s‘pcgt; they made several

representations 1o the  competent authority for their

regulanzation of seivices as Section Officers from the date

of thew appointnent on current/ acting charge basis. Tt is

-

further stated in the petitions that some of their cotlogues

had appraached the Service Tribunal for their ante-date

regularization vide ‘Appeal Nos.612 and 613 of 2008,

where their appeals were accepted and the relief asked for

was granted to them. The said judgment of the Service -

Tribunal was challenged before the "Apex Court by the -

respondents” department and lhe Hon'ble Supreme Court

of Pakmlan ai<0 afhrmed the Judgment of the Service

Tribunal through an elaborate and detailed Judgmcnt datcd '

24.05.2012 The above ]udgmente ofthe Service Tnbuna}

as well as the Hon bie Supreme Court with regard. to anle-

date promotion of (hejr colleagues from the date of their

taking acting charge on the relevant posts have been

implemented and a proper notification was issued in this

. regard, however, (he pelitioners were not given the said

relicf despite the judgment of the August Supreme Court of
/  Pakistan reported i|_1‘1996 SCMR 1’1?85,'wh§rein‘ it has -

B

gﬂESTED -



been observed that 1f the Tribunal or the Supreme Court

decides a pamt of Taw relating (o Lhc'ier:ns of service of &
el servant which covers not only the cage of the civil
servant who higated but also of other civil sc;n'vaimts; wlml
mav have not gaken .~\'ny legal proceedings, in such a case,
ihe dictates of stice and rule of good go'vernance dcmand
that the henehit of the above judgiment be cxten&ed lo other
civil M-:rvemi:i who may not be p,anics. to the above
hugation inslead of compelling thgrﬁ 0. approach the
Tribunal or any olher légal.';f‘orum. The petitioners through.
ihese w.ri[ petitions have pfayed':tha:t_' the respond-ents be
direded Lo extend the same 'ben.ef-,'!i of theljudgmem of the
service Tribunal-and the Apex Court to them, ‘ha_ving.mor_c ‘
than 30 years scn'icé at their credit while in the connectcd- |
WAP.N0:2696-P!’20|2 the petitioners are now the ‘re.tirc'd

government servants.

Arguments heard and record perused.

4 Record  reveals  that  petitianers ‘werc

promoted and appointed as Section Officers. on current

charge hasis. with immediate effect and subsequently, vide

Canothér  notification. dated 02.]2.2.003 ‘the Provincial

Government in consultation with Provincial . Selection
Board. appointed the petitioners on acling charge. .basis
with immediate effect. The record is also suggestive that in

the year 2006, all the petitioners alongwith number of




-,

other employees of the same cadre were promoted (o the

Posts of Sectinn Officers PBS-17 on regular hasis. by the.

L amperen Authariy  p consullation  with’ Provingial:

Selection Reard, there is no dispute regarding these facis.

however, he dispuby startegd when petitioners claimed

reulanzatning with erCCl from the date of their initial

cuarrent charee hasye

22NR 2001 and A7 122003, and in this respen( (hey filed
J }’

their departmental app:als which are pending as yct

4\'

5 We have come across thrcc four Judgments of the

KPK, Service Frlbun

colleague and hagel mites of pciltsonels were given effect

of regularizat

On current charge / aumg chargc basis. Even. othch1sc

there are number ol precedents: w1thout any . dewatmn that

Wi civil servant was asked to hold a higher pOSt, (o' which

he wag subsequently promotcd.on regular - basis, was

entitled ta (he salary, qcnmnty etc ahachmg to qald post for

the perod that he held the same, bccause it was {he duty-of -

the department/; ‘espondents to promote the mcumbent on

egular basis AgAast a post available for him at relevant

L

6. The apex court nr the, country while upholdmg the

said ]udgmenls as referred above, of the . coi!caguc and

acling charge ‘i.e with effecy (rom

al upheld by the apex court, in Wthh .'

aton from the date when they were, appointed. -

. R ARSI AT N ARER{E

A



“Therc i< no dig
that the terms and  condit;
fCrvice of the "espondents, in view of the
Droviciag contained in Rule-ﬁ’ of Nwygp
Civir S_crvicg (Secretariaf _Gr‘onp) Rules,
2007, Q]a;t-li-'contfr)l.re fob

€ governed by the
Crstwhije roles,

There ig also no dispute -
“"i”} fhe- Proposition ‘that s

reSpoanden g wvere (o hold a post on acting

thayge hasis, they conlg also hold the

Same gy regular bagig. In_the cage of

Poaman Larcen ang Others Vg Secretary
Eencation NWEB-, 14 others 2004 SCMR
1938,

identical issue has held thay i s _
Positinn admitted on all sides. that nothing
existed in fhe ™y of the petitioners on
31.08.2000 which could hawe di-sentitle.d
them fq regular Promotion to'the poéts.in .
question and that it wyg ohly the usual.
apathy, negligence ang b-u‘.x;-eat.ulcratic red.
tapsim which had d‘epriycd,thcz;-petitioners.
of the {ruits_, that they. deserved. :,-Thg'.
Petitioners ¢oplg not be. permiitteq to’ be.
Punished f[op th}e .

faultg and inaction of
others. Wwe

are of the View 'thig where 2
POST was available against whicl,
Servani wyg qualify

A civi) -
ed to be Promoted tq
stch 5 higher post; wheye he wag put on-
A highe, Dost on ofﬁ-ciati-ri'-g or

acting
charge hasis only becayse the requisite
exercise  pf allowing ¢, regular
Promatiang the said posi
delayed hy the Competent authority "ang
Where e wg subs_gqnently, found fit for
the said Promotion. ang Was so promoted
Onregilar hagis then he wag entitled not
only 1o (he salary attaching to th, said

posts hul_.-also_ to aj) comsequential




;(.

“vide notificaton dated 25"

ts fram the very date from which.he
had been. put on the

henefi

said  post on
officiating or acting charge basis and we
hald accordingly, . . ' i
V\’hiléidealing with the reservations
of the natnre expresses’ by the learned
counsel for the appellant, this court helq
that A haye perusal of thege fudgments

would thus, show that thig court had

ahwayg accepted  fhe - pPrinciple that 4
PErson who was asked to hold a

higher
Post 1o which he wag

subsequently
promoted np regular-hasis, wag entitled to
the «alarv ore, attaching to such g post or
the pering that hcvlleld the same; that he’
would  acn he ey;f(itied

fo any nther -
henefifg w

hich may he assaciated with the

Said post ang further that if 2 v'acanc'y_

existed in g higher cadre {o which 2 civil
Servant was.
regular l)i.\si.v but wag not so. p'romd.ted
without nr'n_x" fault on his - part ang was. ‘
instcad pui an the said post on o'fﬁciating
basis then on his regwlar promotion to the
said post. he would be deemed to have -
been soAp.ro'm'oted to the same from the’
date Mrom which he was allowed to hold

qualified to be. promoted on

the saig higher post unless justifiable
reasons existed to hold otherwise",

“When this being the state of things
on factual angd legal plaiAn..we do not think
the Judgment ' of - the learned Service
Tribunal ig npen to any exception:. ' '

After the «hsmissél' of civil appeal, tlhe,rcspondcnts

July 20 12:regularized the civil:
servant by given antc-date, the prdn'wol'ic_)n of all the civil .
scrvants Who were appointed w.e.f acting charge basis. The

said notification

vas produced by counsel for.the petitioner




7 . 3)’-

At the e of arguments which was available at page 33 of

the writ petition. In addition to above cited Judgments there

Are number of jndgments which clearly show that it has

become a continuous practice that whenever regular.

promolion s given hy the -competcnt authority, the effect is

always given from the date of current /"acting charge basis.

In this respect I_(‘.“ahcc is p]ach on 1998 SCMR‘ 969 &
2006 SCMR 1918

8 I'he only dance of the respondents, argucd al the

-
T

har i cgarding umsdiction in viewsArticle 212 ol the

Constithiion o} fdamie Republic of Pakistan. 1973, In this’

respect s an admilted fact thal there are orders of -

tribunal as well as apex court, deciding the same point of

law_ relating to the terms of service of a civil servant, that

covers not anly the case of civil servants who litigated, but

also for other civil servants, who may have not taken any

legal proceedings. the dictates of justice’and rule of good*

govemance demand that the benefit of such judgme.rﬂ of”

the tribunal or of the apex court be extended to other civil-

Servants, who may not be party to said litigation, instead of

compelling them o approach the tribunal or any other iegal'

forum. Reliance in this respect is méde; on 1996 SCMR

TI8S, 2005 SCMR 499, 2003 SCMR 1030, [n view of

which this court has (he Jurisdiction to entertain the writ
/ ,

petition.
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9 Indeed. the cied judgment of the. apex -court and the

number of judgments of service tribunat KPK annexed and

referred by the petioners shows that it was a question of

law given Ihe regulanzation antedation from the date of

aclng charge. therefore, in view of which petitioners .

cannol he campelled 1o approach the service tribunals.

heme vl senvanis which, in fact 15 a longer and tine

(,(\ul&{unlnf; CNCiCsy

n In vicw ol the above, the writ petition 1s allowed as

praved for  In rhe connected wnt petition, both the

pehtioners stands relived during this time and as such while

extending the benelits of the judgment; they are also

entitted 10 the <amc relief and thereafter, their reliring

e wagan Bt s

benefits. as well 7 7 // i Uﬁtﬁi/ﬂJ%ﬁ
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Muham;ﬁad Jami} S/q Haji Danish,
Deputy Sfecretary, Govtf of KPK,

Home Ddppa rtment, Peshaway . |
by . e

' 0 Versus
| :

/-] . Sec'[ijeta ry, Govt, ofKPK, Establ,ishm'b,ﬁf

andi,_-Admi'nistra tign De[_‘ia rtmen-t_, “Pe-sha.ivar
ey ; :
2. Chief'Secrctary, Govt, og KPK, Peshawar

fem et
- e E A

A with dffect from 3]
RRSE-EoY P ’:"'é:}? i
lile s

/ ' fur;thet\:{orders. The
{ e

| name of'ithe appellant appears In the notific
ak;;,.f[?"Q‘7 at S.N(%»fi.MA (Copy a

3
S anney SAM
Y : |
7y |
/ 1
|

el Appcllant

LI

ed to the POst of Section ()

.05.1995 on temporary/jstaff gap a

apher n i,hc::‘.i_
fhcer BPS-P?%E

4
Tangement ;|| b




§
4 Noo i Date of order/ | Order,ov other pioccedmgs with signature of 11_1_{.1':_'_-'"‘/_ m—g-f:g @/ﬁ.
. o (B
| . A
\1 proceedings ‘| §
, | i
l l \ 20 ; 3
R 1 -' i
Lok i |
| 7 | KHYBER PAKHTUNKHWA SERVICE  TRIBUNAL:
l il | PESHAWAR. | 5
' \ . Appeal No. 1389/201 1 ;
i \ i Muhammad Jamgl Versus Secretary, Government of Khv hL;IF )
| l Pakhtunkhwa, Estabhshmem Deptt. ctc. .
i 1 | S
- o | :
L JUDGMENT
01.09.2015 | ABDUL LATIF, MEMBER.  Counsel lov the

appellam (M1 Saadullah Khan Manvat, Advocaie) ai-‘\d',

b . . . i

} . ' '
: !

i \ R . ¢ .

\Govemmgm Pleader (Mr. Muhammad fan)y lov he

b R respondents préécm.

.2. The lnstanl appeal has been filed by the .11lapd|‘..lu |
Muhammad :J;amil under Section ¢ of the Kh_\';bc'rz

: Lo

Pakhtunkhwa: Service Tribunal Act. 1974 ar__'ai‘..ps\iE
notification No, SOE-2(ED)3(¢3)99. dared nooo'
wheleby serwuces of the appellam were regulanzed E‘:\;‘n\\ E‘;

, i

\mmed\ate effect instead of 10.7. 199\ or fram the dau ol

occurrence of vacancy 10 h\s share and against order d nul :

'

K i | 29.8.201 1 of respondent | \Jo 3 wherehy his represeniation “
'1 :’ | was filed. ' | o - %‘V&‘@
- i :
\ X 5. The b"rroad facts and legal 155U8S rais‘c’d 1 ihis c;x;@: Are
‘ \ the same aé.l in the case in Service Appeal No, (»IZ.’iOH%B

1
- 1
R - W meee e o !



b

d:f.;'c-ided on 13.3,2'009,52/\ppe§|s'No. 37472009, 27y 200y,
5@*?6-597)2009 decided ‘on 09.4.2009. This appeal is also |
| ‘(j!':;izsposed' of with the“ samc directions as issued vide
jlf%iidgﬁwent:-in Service @ppeal No. 575/2009, deciacd on

i

(09.4.2009 with further directions to the respondents io
i-i .

ascertain that the appellant in the instant casc is a person

T
.-

s':iimilat'lyj'placed wi’t/h the appellants of the mentionéd cascs

;
k

a:nd is entitled to the benefits of the judgment in service

f -

appeals cited above and to examine and decide the case of |

: | the appeliant in the same manner as was prescribed and
indicated vide judgment mentioned above. The appeal is
!d-isposed of accordingly‘ Parties are left to bear their own'l

;”;’JStS File be consmncd to the record.
' )
B

o

t)..

k

C. NNOUNCED), L iy
"fr;;;%,ﬁ 91.09.2015. '///‘é// | /

AL S // "

ﬁaf///@/g/a » rch/
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The Chief Secretary,
Govt: of Khyber Pakhtunkhwa .
Peshawar. '

Subject:- APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE DATE
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

‘Respected Sir,

I alongwith other officers of Civil Secretariat héd éubmitted a joint appeal -

on dated 04-04-2013 on the subjeét noted above, but action is still awaited. 1 beg to
submit again as under:- '

i. That the appellant is serving in the Civil Secretariat Peshawar against the
post of Deputy Secretary (BPS-18) on regular basis.

- if. That the appellant has got at his credit a long tenure of service standing
. more than 30 years. ' ‘

iii. That the appellant was previously serving as Private . Secretary
: (BPS-16) in the relevant department. Notification was issued on
10.07.2004 by the Provincial Government ifi consultation with Provincial
Selection Board, whereby the appeliant was appointed as Section Officer
(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said
notification dated 10.07.2004 attached as Annexure-A. ,

iv. That the appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the notification
with regard to the regularizations of the appellant for the  Acting Charge
Section Officers to the Section Officer (BPS-17) in Provincial Management
Service (PMS) was issued with immediate effect -(Annexure-B), after
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

5

P g

V. That right from the issuance of the above said notification, the appé!}é’nt
has been struggling for his right of regularization from the date of his

acquiring the Acting Charge i.e. 10.07.2004.

Vi That in the meanwhile, some colleagues of the appellant being on the
same footings have approached to the Service Tribunal and a detailed
judgment with regard to the regularization of the appellant was issued by

- the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009,
whereby the above said relief was -granted to the appellants by the
Tribunal. Copy of judgment is attached as Annexure-C.

vii.  That, however, the said judgment of the Service Tribunal was challenged
before the Supreme Court by the Establishment Depa_rtment and the
Honorable Apex Court was kind enough to-give an elaborate and detailed

judgment with regard to the same grievance on 24.05.2012. Copy of the
said judgment is attached as Annexure-D.

vii. - That'as a result of the above said judgment of the. Honorable Supreme
Court of Pakistan the notification with regard to the ante-date jromotion of
the petitioners from the dates of their taking Acting Charges on the
relevant posts was issued. Copy of the said notification dated 25.07.2012
issued by the Establishment Department is attached herewith as

Annexure-E. o ) :
| /EYIESTED




Xi.

Xii.

Xiii.

Xiv.

In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, thg
Supreme Court of Pakistan upheld the decision of the Khybe
Pakhtunkhwa Service Tribunal in the service appeal No.1358/2000 an
granted relief to the appellant (Annexure-F). a

In another writ petition No.264048/2012, Abdus Samad and‘others*\/fs‘f
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar

granted relief to the petitioners by extending the benefit of judgments in
the similar cases (Annexure-G). '

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the
Service appeal No.1589/2011 Muhammad Jamil Vs Government of
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service

appeal, cited above in the same manner as was prescribed and indicated
in the above judgments (Annexure-H). '

That in the light of the above noted facts the appellant also did not
approach to the Honorable Service Tribunal as his case being totally
identical to the cases of the Civil Servants who had agitated the above
said matter before the different forums including the Service Tribunal, High
Court and the Honorable Supreme Court of Pakistan, hence the appellant
is therefore, legally entitled to be treated alike and any denial from his.
above said right from the Establishment Department side wili not only be
un-constitutional, discriminatory and also contradictory to their own
notification issued above for the regularization of the other Civil Servants

being on the same footings.

That by not extending the benefit of the judgment of August Supreme
Court mentioned above to the appellant, Establishment Department is also
in clear violations of the directions as issued by the Supreme Court of
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is
reproduced below for the ready reference:-

“we may observe that if the tribunal or this court decides
a point of law relating to the terms of service of a civil
servant which covers not only the case of the civil servant
who litigated but also of other civil servants who may
" have hpt taken any legal proceedings, in such a case, the
dictates of justice and rule of good governance demand
that the benefit of the above judgment be extended to
other civil servants, who may not be parties to the above
litigation instead of compelling them to approach the
Tribunal or any other legal forum. The above view was

_ reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC
(CS).11". _ ' :

That the Establishment Department is under obligation in terms of Article
190 of Co'nstitution. of Islamic Republic of Pakistan, 1973 to act in
accordance with and to comply with the above un-equivo'cal direction of
the Apex Court and extend the benefit of the above said judgment to the
appellant was equally entitled to the same relief and ._refraiﬁ" from forcing
them to individually approach the Service Tribunal for the same relief as

has already been granted by the different"légai forums' including the

LAanAavralla Crimvminnn Moot g Lo TP S PP




extending the same benefit to the appellant which has already ‘been allowed to the
equally placed other Civil Servants of Executive Group/PCS Group and PMS Group'in
accordance with the judgment passed by the different forums mcludzng the judgment off":
August Supreme Court of Pakistan and the appellant may please be given his

‘regularization from the date of the taking of Acting Charge basis and not from the date ‘
of issuance of the Notification i.e. 19-02-2008 (Annexure-B).

Yours faithfully,

Dated:- 20-1}:-2015

(Shah Jeha
Deputy Secretary (BPS-18) - -
Public Health Engineering
Department.




- SUBJECT:

Dear Sir,

same being devoid o

'IMMEDIATE

|

\_,YB:CR PAKHTUNKHWA _
ANT DEPARTMENT T

3 NO.SOE-II(ED)3(610)/2003
dted Peshawar the February 01, 2616

Namg of ofﬁcer

"'I.’Arésentibﬂsﬁﬂg [ Address.

“Mr.Shah Jehan (PMS BS 18)

I 11D.S PHE Deptt

,,?.

Mr L}sman Shah (PMS BS 18)

; i| D.S Health Deptt

- M. Farhad Khan (PMS BS-18) .

D.S Environment Deptt

“+FNir Muhammad Ayab (PMS BS- 1r8) '~"~‘

D.SRR&S Deptt -

Retued Deputy Secrctary

© M Azeel;n Khan Khattak (PMS B S-18 '.“

C/O C&W Depa1 tment 2/

ek Mr Arnwsr-ul-l-laq (PMS BS-18) i: ;

Mr. Muha mmad Naseem (PMS Bo I

: : D S E&SE Deptt v
¥t D.S Fmance Department -

| Mr. Muha mmad Slddlque (PMS BS- ;

9 D.S Finance Departmcnt
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Service Appeals No. 241 of 2016

Shah Jehan

1. Chief Secretary, Khyber Pakhtunkhwa.
2 Secretary to Govt. of Knyber Pakhtunkhwa, Establishment Department.
3. Secretary to Govt. of Khyber Pakhtunkhwa, Finance Department.

................................................................................ (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO.1,2&3

T PR P PP PR PRRPPR (Appellant)

BRIEF

“The appellants have requested for antedation of their promotidn in BS-17 w.ef
the date of their acting charge appointment in BPS-17. These officers while working as
Supdt / Private Secretaries were appointed as Section Cfficers on acting charge basis
against the posts falling under initial recruitment quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants {Appointment, Promotion & Transfer) Rules, 1989. Later
on, they were promoted as PMS BS-17 on regular basis upon availability of vacancies
in their share According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants
(Appointment, Promotion & Transfer) Rules, 1989, “acting charge appointment shall not
confer any vested right for regular promotion to the post held on acting charge basis’.
Hence, plea of the appellants for antedation of théir promotion is not jus"tified. The
judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the
appellants in cases of Mr. Muhammad Jamil and Mr. Abdiﬂ Samad & others

respectively are also challenged by this department in Supreme Court of Pakistan and

are subjudice.

Respectfuily Sheweth,
PRELIMINARY OBJECTIONS:

1. That the appellants have got no cause of action/locus standi to file the instant

appeals against the respondents.

2. That the appeals are not maintainable. .

3. That the appellants have presented the facts in manipulated form which
disentitles them for any relief whatsoever.

4, That the appeals are barred by law/time.

5. That this Honourable Tribunal lacks jurisdiction in the matter.

6. That the appellants have suppressed material facts from the Tribunal.

7. . That the appellants have not come to the Tribunal with clean hands.

8.

conduct.

: That the appeals are bad for non-joinder of necessary parties.

10.  That the instant appeals are hit by Section 4(1) (b) (ii) of the Khyber
Pakhtunkhwa, Services Tribunal Act, 1874,

11, That the appeals are hit by laches.

That the appellants are estopped to file the instant appeals due to their own

&




s/ e /
/P ONFACTS: /
- . .
. / ' 1. Needs no comments / Pertains to record.
7 e
/ ; "
! 2. Correct. Pertains to record.
/ _ 3. Upon availability of vacancy in their share, the appellants were promoted to PMS
:;,’f BS717 on regular basis in 2008 and PMS rules were promulgated at that time.
4

Moreover, as per rules, promotion is always notified with immediate effect.

\-\%\ :

4. incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad
Igbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa
ordered to antedate their promotion and the said judgment of Services Tribunal

was also upheld by the Supreme Court of Pakistan. Accordingly, their promotion
was antedated. :

4 e g Ay

o
~

-

2
™

. As explained above.

SCY
(93}

~N

8. As explained in Para 4 above.

n

7. Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to
antedate promotion-of Mr. Azam Khan w.e.f the date of occurrence of vacancy in
his share. The said judgment of Services Tribunal was also upheld by the
Supreme Court of Pakistan. As the promotion of the officer was made at the right
time, hence a compliance report has been forwarded to Supreme Court of
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

8. The Provincial Government in consultation with Law Department has, filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Peshawar
_ High.Court, Peshawar and the case is subjudice.

9. The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Services
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10.Incorrect. The departmental appeals of the appellants were rejected as they were

devoid of merit and appellants were not entitied for grant of antedation of
promotion.

ON GROUNDS:

A. Incorrect. The letter dated 27.11.2015 vide which the appellants were informed
about rejection of their departmental appeals is justified, according to law, norms
of justice and is liable to be kept intact,

B. Incorrect. The appellants were appointed to the post of Section Officer on acting
charge basis against the posts falling under initial quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1988.
No posts were available in their share for promotion.

C. Incorrect. The case of appellants is not identical to the referred cases of Mr. lgbal
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts

§ were available in their share. Their promotion was antedated as Supreme Court
% of Pakistan also upheld the judgment of Khyber Pakhtunkhwa Services Tribunal 5
& in Service appeal No. 612 & 613 of 2008.

il : . : :

T‘j D. This department in consultation with Law Department filed CPLA in the Supreme -

4 Court of ‘Pakistan against the referred judgment of Services Tribunal and the
case is subjudice. :
3 . .




E Incorrect. The cases of appellants are altogether different from the cases of Mr.
lgbal Khattak & Mr. Ahmad Khan as already explained above. However, the
instant appeais are similar to the cases of Mr.-Abdul Samad & others in Service
appeal No. 2640-8/2012-and Appeal No. 1589/2011 filed by Mr. Muhammad
Jamil wherein relief has been granted to the appellants by Peshawar High Court,
péshawar & Services Tribunal Khyber Pakhtunkhwa respectively. However, this

. department in consultation with Law Departivent has filed CPLA in Supreme
~ Court of Pakistan against above mentioned ‘judgments and cases are still

’ subjudice. : ' - ' '

F incorrect. As explained earlier. SR ',

G. The respondents may also be allowed to forward additional grounds.

In the light of the above mentioned submissions / facts, the instant

appeals being devoid of merits, legal footing and ‘badly time barred may be

dismissed.

e
(Respondents No.1&2) Secretary Finance Departrggnt
(Respondent No.3) i
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 241/2016

oot
Shah Jehan VS Govt: of KPK & others

. .»
| REJOINDER ON BEHALF OF APPELLANT

i

..................

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-11) All objections raised by the respondents are incorfect and
baseless. Rather the respondents are estopped to raise
any objection due to their own conduct.

FACTS:

1. Admitted correct by the respondents as the service record of
- the appellant is present in the concerned department.

2. Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

3. Incorrect. The appellant was appointment as SO (BPS-17) on
acting charge basis in 2004 which means that post of BPS-17 is
available at that time and according to superior - Courts

. Judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge base.

4. Incorrect. The post was also available at the time of promotion
of the appellant on acting charge basis as the appellant was
promoted on acting charge basis at that time and accordmg to
superior Courts judgment that if post is available then civil
servant should be promoted on regu!ar base rather than acting

charge base.

[
ol

5.  As explained above,

o ' e ._.-_--"""'.""":.";r,;}rr t



As explained in para 4 above,

6..

7. Incorrect. While para 7 of the appeal is correct.

: f :

8.  Not replied according to para 8 of the appeal. Moreover para 8
of the appeal is correct.

9.  Not replied according to para 9 of the appeal. Moreover para 9

- of the appeal is correct..

10. 'Incorrect The appellant has good cause of action therefore he
departmental appeal which was also re]ected for no good
ground.

GROUNDS:

A) Incorrect.  The impugned orders dated 01.02. 2016 is
against the law, facts, norms of justice and material on
record, therefore not tenable and liable to be set aside.

B) Incorrect. The appellant was promoted to the post bf BPS-
17 on dated 10.7.2004 on acting charge base 'which
means that post the post of BPS-17 was available at that
time.

C) Incorrect. While para C of the appeal is correct.

D) Not replied according to para D of the appeal. Moreover
para D of the appeal is correct.

E) Incorrect. The case of the appellant is similar to the cases
mentioned in para E of the appeal, therefore the.appellant
is similarly placed person and also entitled for the same

N relief.
F) Incorrect. As explained earlier.
G) Legal.

~ ltis, therefore, most humbly prayed that the appeal
- of appellant may kindly be accepted-as prayed for.
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~ APPELLANT

Through:_

( M. ASIF YOUSAFZAIL )
' ADVOCATE SUPREME COURT,

- ADVOCATE HIGH COURT. .

 AFFIDAVIT

It is affirmed and declared that the contents of :‘iréjoinder

~“are true and correct to the best of my knowledge and belief.

DEPONENT




