- gt May, 2023 1.  Learned counsel for the appellant present. Mr. Fazal Shah =~ .~ ..

, Mohrhéﬁd, Additional Advocate General for -the respbndents
| present.
~ 2. Learned counsel for the appellant present' and .requested for

| édjournment in order to prepare the brief. Adjourned. "To come up

. for arguments on 03.07.2023 before D.B. P.P given to the parties.

(Muhammad Akbar Khan) . (Kalim Arshad Khan)
Member (E) -+ Chairman '

*Kaleem Ullah

3" July, 2023 L Nobody present on behalf of the appeilant. Mr. Asif Masood

‘QQANNE'D - Ali Shah, Deputy District Attorney for respondents present.

T RPST |
war K :

Peghﬁ ' 2. The case was called time and again but neither the appellant

~ nor his counsel ‘put appearance, therefore, the appéal in hand is

- dismissed in default. Consign.

3. Pronounced in open Court in Peshawar given under our hands

and seal of the Tribunal on this 3" day of July, 2023.

o

(Rashida Bano) (Kalim Arshad Khan)-
Member(J) Chairman '

*Adnan Shah=l= :



' /}& , 04.04.2023 Appellant present through counsel.

28.04.2023

@@e@
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*Mutazem Shah*

Asif Masood Ali -Shah learned Deputy District Attorney

alongwith Riaz Khan Superintendent for respondents present.

File to come up alongwith connected Service Appeal

No. 239/2016 utlcd “Muhammdd Siddique - Vs. Government of -

‘ Khybcr Pakhtunkhwa on 28. 04 2023 before D.B. Parcha Peshi . -

given to the parties.

(Muhammad’Akbar Khan) (Rozina Rehman)
Member (E) - S Member (J)

Appellant present through counsel.

. TFazal Shah Mohmand, Additional Advocate General for

respondents present.

File to come up alongwi-th connected Serifice Appeal
No0.239/2016 titled “Muhammad Siddique Vs. Government of Khyber
Pakhtunkhwa on 29.05.2023 before D.B. Parc’ha'Peshi given to the

parties.

(Rozina Rehman)
Member (J) .

N mga,,



01.06.2022

pt

" Mr. Shahkar Khan, Advocate junior of learned ~

counsel for the ‘abpeliant present.. Mr. Riaz Khan

-Paindakhél, As'sﬁis"tant Advocate ‘GehérafalongWith Mr. Riaz

Superintendent a'nd"‘Mr'.ISa‘jid Supé‘rintendenf'for the

respondents-present. -

: Junior of learned counsel for the appellant is again
seeking adjournmeht'as learned counsel for the appellant
is busy in the august Supréme Court of Pakistan.
Adjourned. Lastioppﬂortunity is granted. To come up f@r ~
arguments on befo_re the D.B on 08.08.2022.

(Mian Muhammad) - (Salah-udéDin)

Member (E) . Member (J)




04.02.2022

14.04.2022

The Tribunal is non-functional, therefore, the case is
adjourned to 14.04.2022 beforé D.B for the same.

eade

None for the appellant Mr. Kabirullah Khattak, Addl. AG
for the respondents present Notices be |ssued to the appellant and

his counsel for arguments on 01 06.2022 before DB.

(Rozina Rehman) SRR CHAIRMAN
Member (J)
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Mr. Muhammad Asif Yousafzai, Advocate, for the-appellant
present. Mr. Muhammad Adeel Butt, Additional Advocate General

for the respondents present.
Learned counsel for the appellant stated at the bar that the

h ‘brief of the instant appeal has been misplaced, therefore, time

may be granted to him for arguments. Adjourned. To come up

for arguments before the D.B on 04.11.2021.

_ ‘ —
(ATIQ-UR-REHMAN WAZIR) . (SALAH-UD-DIN)
MEMBER (EXECUTIVE), D MEMBER (JUDICIAL)

: AO4.11.2021 ‘ . Counsel for the appellant and Mr. Kabirullah

Khattak, Addl. AG for the respondents present.

Learned counsel for the appellént requests for
time to prepare the arguments. Request is accorded.
To come up for arguments on 04.02.2022  before the
D.B.

(Rozina ReHman) . Chairman
Member(J)
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13.07.2021

30.03.2021  Nemo for parties. - R |

Riaz Khan Paindakheil learned Assistant Advocate -
General present. I | |
Preceding date 'waé adjodrned on a ‘Reade‘r"s note,‘
therefore, both the partieé be put notice be issued to
both the 'parties for (32 /o7 /2021 for argunﬁ'énts,
before D.B. | |

(Atiq ur Rehman Wazir) - (Rozina Rehman)
Member (E) . - Member (J) -

Clerk of coUnseI for the appellant prese‘nt‘ Muhanﬁamd'Riaz :
Superintendent alongwith Muhammad Riaz Ahmed Palndakherl .
Assistant Advocate General for the respondents present ,

Clerk of counsel for the appellant stated that Iearned
counsel for the appellant is unable to attend the Trlbunal toda_y'-
due to strike of Lawyers. Adjourned To come up for arguments ,
before the D.B.-on 31.08.2021 N -

o

(ATIQ-UR-REHMAN WAZIR) , (SALAH-UD-DIN) .
MEMBER (EXECUTIVE) . MEMBER (JUDICIAL)




03.04.2020 . . Due to pubhc hohdays on account of C0v1d 19 the case . ' .;E-_
is adjourned. To come up for the same on 30.06. 2020 before ‘
"DB. | |

©30.06.2020 - Due to Covid-19, the case is adjourned. To come up for the

“same on 3¢08.2020 before D.B.

19.10.2020 Junior to counsel for the appellant and Addl. ‘AG
alongwifh Naheed Gul, Assistant for the res‘pohc,lenté |
present. :

The Bar IS observmg general strike today, therefore .
the matter is a Jeurned 28.12.2020 for hearmg before the

(Mian Muhamm
Member

28.1.2-.202‘0 - Due to summer vacation, case i a'dj'ourned “to
©30.03.2021 for the same as before.




19.12.2019 Lawyers are on strike as per the decision of ®
o Peshawar Bar Association. Adjourn. To come up for
further proceedings/arguments on 21.02.20%8 before
D.B. Appellant be put on notice for the date fixed.

aember ember

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA
alongwith Mr. Zar Muhammad, Assistant for respondents

present. Arguments heard. To come up for order on

11.03.2020 before D.B.
&L~

Member Member

11.03.2020 Mr. Zia Ullah learned Deputy District Attorney present.
Due to rush of work, further proceedings in the case in hand

could not 'be conducted. Adjourng To come up for order on
03.04.202Q before D.B.

S

Membefr Member




D
L

o En
~

o

2'6.03.20l9' Junior focotiisel for the appellant and l\/lr Zia.

Ullah learned Deputy DlStI‘lCt Attorney alongw1th Mr.
Saleem Superintendent for the respondents presem |
Junior to counsel for the. appellant request for-‘
“adjournment as senior counsel for the appellant is not in
attendance. Adjourned. Tn come up l‘or’arguments on

30.05.2019 before D.B.

M f

(Hussain Shah) (Muhammad Amin Khan khudi)
Member ' \ Member
30.05.2019. Junior to counsel for the appellant present. Asst: AG

s -
: - .
-2

23.07.2019

~ alongwith Mr. Nizam ud Din, Assistant for respondents present.
Junior to counsel for the appellant seeks adjournment as senior

counsel is not available today. Adjourned. Case to’come up for

arguments on 23.07.2019 before D.B.

Clerk tl(\)/I b 5el for the appellant and l\)l‘/I %1a‘llllah Deputy
District Attorney alongwith Mr. Muhammad Saleem, Superintendent
for the respondents present. Clerk to counsel for the appellant

requested for adjournment on the ground that learned counsel for the -
appellant ‘is not available - today. Adjourned to 10192019 . for

arguments before D.B. S N

.\\- 3 . /‘ / '
(HUSSAIN SHAH)- | (M. AMIN’%;\N KUNDI)
MEMBER : MEMBER
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” 26.11.2018 Junior to counsel for the appellant and Mr. Zia Ullah
- learned Deputy District Attorney for the respondents present.

O\ P

Junior to counsel for the appellant seeks adjournment as senior-;'_',. '

- counsel for the appellant is not in attendance. Adjourned by way
- of last chance. To come up for arguments on 06.12:2018° before

. D.B.
elmber , \}\ AN Member
06.12.2018 Clerk to counsel for the appellant present. Mr. Kabirullah,

Addl: AG for respondents present. Clerk to counsel for the appellant
seeks adjourﬁmenf as counsel for the appeal was busy before the
Hon’ble Peshawar High Court. Adjourned. Case to come up for
] arguments on'22.01.2019 before D.B. |

i\
\ | k\ ;
(A]ﬁ%ﬁ-lassan) A (M. Amin Khan Kundi)
Member : ~ Member '
i 22‘.01.2019 Learned counsel for the appellant and Mr. Kabirullah

Khattak learned Additional- Advocate General alongwith
Mr. Saleem Superintendent for the respondents present.-
‘Learned counsel for the appellant seeks adjournment.

Adjourned. To come up arguments /on /26 03.2019 before

D.B g / /- ‘. 1
(Hussain Shah) (Muhammad Amin Khan Kﬁndi)
Member Member

‘\‘ .



28.06.2018 Junior Jto.counsel for the appellant and Mr. Muhammad Jan
" learned Deputy District -Attorney alongwith Mr. Muhamméd

Saleem Superintendent for the respondents present. Junjor to

counsel for the appellant seeks adjournment as senior counsel is

not in attendance. Adjourned. To come up for arguments on

'10.08.2018 before D.B.

(Muhammzid Amin Kundi) {(Muhammad Hamid Mughal)
Member Member
10.08.2018 A . Junior counsel for the appellant and Mr. Zia Ullah learned Deputy

District Attorney present. Junior to counsel for the appellant secks
adjournment as senior counsel is not in attendance. Adjourned. To come

. up for arguments on 09.10.2018 before D.B.

-
(i\/fuﬁammad Amin Kundi) (Muhammad Hamid Mughal)
Member - : Member . .
09.10.2018 Junior to counsel for the appellant and Mr. Zia Ullah

lcarned Deputy District Attorney for the respondents present.
Junior to counsel for the appellant seeks adjournment as his senior
- counsel is not available in today. Adjourned. To come up for

arguments on 26.1 1.2018 before D.B.
N

Member S o Member
N itz
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| 29.09.2.0_17‘; R - Junior to counsel for the appellant and Mr. Ziaullah,
- DDA for the respondents present. Junior to counsel for the
“appellant seeks adjournmcpt as senior éounsel is not in
attendance. Adjourned. To come up for arguments on
29.12.2017 before this D.B. | |

29.12.2017. Clerk to counsel. for the appellant: and Usman Ghani,
District Attorney for respondents present. Arguments could_.not'be

heard due to incomplete bench. Adjourned. To come up for

arguments on 27.02.2018 before D.B.
Meﬁ@

-27.02.2018 Counsel for the appellant and Additional AG for .the
‘ ' respondents present. Learned counsel for the' appellant
requested that the department be directed: to apprise this
Tribunal about the availability of vacancy in the qubta of
appellant with dates. Directions are issued accordingly. To

come up for record and arguments on 13.4.2018 before the

i‘D.B.M/ ¢

Member / (Rairman

13.04.2018 - Appellant alongwith counsel and Mr: Ziaullah, DDA
alongwith Muhammad Aslam, SO (Lit) for the respondents
present. The court time is over. To come up- for arguments on
28.06.2018 for arguments before the D.B.

\

N
ember ngrman
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29.11.2016 : | Counsel for the appellant and Mr. Muhammad .

lrshad SO alongwrth Mr. Ziaullah, Government Pleader :
for the respon‘dents present. Rejoinder submrtted. Learned
counsel for the appellant,requested for adjournment. To

come up for fipal hearing on 20.3.2017 before D.B.

present. Arguments could not be heard due to incomplete bench. To

come up for arguments on 29.06.2017 before D.B.

(AHMSSAN) ‘

MEMBER

29.06.2017 Counsel for the appellant present. Mr. Muhammad Jan, Deputy
' District Attorney for the respondents also present Learned counsel for
the appellant requested for adjournment Adjourned. To come up for

arguments on 29.09.2017 before D.B.

N
%
(Gul Zgb Khan) (Muhammad Amin Khan Kundi)
Mgmber . Member .

20.03.2017 Counsel for the appellant and Addl: AG for respondents



o "29.0‘6.2'017 " Counsel _fdr'th¢ appellant pi‘eéer{t. Mr. Muhanjrhéd Jan, Deputy
o ‘ _ District Attorney for the respondents also present. Learned counsel for
LR | -

the appellant requested for adjournment. Adjourhed. To g:(:)‘m’e‘up for
arguments on 29.09.2017 before D.B.

(Gul Ze

an) (Muhammad Amin Khan Kundi)
~. Member '

—

Member

N -
~ S
ANy’

29.09.2017 Junior to counsel for the appellant and Mr. Ziaullah,

DDA for the respondents present. Junior to counsel for the

appellant seeks adjournment as. senior counsel is not in

attendance. Adjourned. To come up for arguments on
29.12.2017 before this D.B.

MeEber~:.. RN

A haitman

29.12.2017 Clerk to counsel for the appellant and Usman Ghani,

District Attorney for respondents present. Arguments could not be

heard due to incomplete bench. Adjourned. To come up for

arguments on 27.02.2018 before D.B.. .
%@

iy"
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08.08.2016 . ; Coun@! f!01 the appellant, M/S Sultan Shah, Assistant and

[rshad Muliammad, SO alongwith Additional AG for

respondents |present. Written reply on behalf of respondents
. |

submitted, copy whercof hancicd over to Jearned' Additional
. . AG. To COIllle up. for rejoinder and arguments on 29.11.2016 '

* before D.B.

© . 29.11.2016 - | Counsel| for the appellant and Mr. Muhammad
o Trshad, SO alongwith Mr. Ziafullah, Government Pleader
for| the respondents present. Rejoinder submitted. Learned

counsel for the appellant requested- for adjburnment. To

come up for final hearing on 20%3.2017‘bef0re DB

Chairman

pres;ent. Arguments could not be heard due to incomplete bench. To

| | L

‘ 20.03.2017 Counsel | for the appellant and Addl: AG for respondents
! | :

! come up for arguments on 29.06.2017 before D.B.

(AHMAEmN)

L MEMBER




i

13.4.2016 Counsel for the appellant present. Learned counsel for

the appellant argued that the appellant was serving as Section

Officer when promoted as Deputy Secretary on acting charge
basis vide order dated 10.7.2004 and there-after regularly
promofed as PMS officer on 18.8.2008. That the appellant was
entitled to regular promotion w.e.f. the date of availability of
Qacancy i.e. 10."}'.’2004 and -therefore submitted departmental
appeal for retjros‘pective promotion on 26.11.2015 which was
rejected on 01.2.2016 communicﬁtéd to the appelia’nt on
18.3.2016 and hence the instant service appeal on 31.3.2016.
N That 'Similarly placed employees were grantéd
uéWﬁ@LﬁOﬁOﬂS with retrospective effect in appeal No. 612-613 of
2008 decided on 13.3.2009, appeal No. 1358/2000 decided on
(_)5.3\3291\5;\21@ appeal No. 1589/2011 decided on 08.09.2015 aqd

Yy -
that the appellant is also entitled to the similar treatment by

s
R

promoting with retrospective effect from 10.7.2004.

Points urged nced consideration. Admit. Subject to
deposit of security and process fee within 10 days, notices be
issued to the respondents for written reply/comments for

26.5.2016 before S.B.

Ch aél}’a n

26.05.2016 - Counsel for the appellant and M/S Sultan Shah,
Assistant and Muhammad Irshad, SO alongwith Addl. AG for the

respondents present. Requested for adjournment. To come ub

for written reply/comments on 08.08.2016 before S.B.

P X

Chairman

—
A, i ¢ o . . o e A



‘Form-A
FORM OF ORDER SHEET
Court of '
Case No., 334/2016
S.No. Daterf order . ‘Order or other proceedings with signature of judge or Magistrate
Proceedings '
1 2 3
. 31.03.2016 A
o . The appeal of Mr. Azeem Khan presented today by Mr.
@{E‘A‘@NE@ | Muhammad Asif Yousafzai Advocate may be entered in the
T J:Bep
e . SEgp l Institution Register and put up to the Worthy Chairman for
c@l‘-ﬂ‘shaw . ‘ i ’
' TRy proper order please. . \
. REGISTRAR -
2| p/-0h-20lé

‘hearing to be put up thereon _/ 2 011,20[14/

This case is entrusted to S. Bench for P’Feliminary

,.‘
PR
(el




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. BBL( /2016

Azeem Khan ' . V/S Govt: of KPK etc.
INDEX ~!
S.NO. Documents Annexure | Page No.
1. Memo ofappeal | e 1-4
2. Copy of Notification (10.07.2004) A 5-07
3. Copy of Notification (19.2.2008) B. 8-9
4. Copy of Service Tribunal Judgment C 10-15 N
dated 13.3.2009 | "
5. Copy of S/Court Judgment dated D 16-20
1 24.05.2012
6. Copy of Notification (25.7.2012) E 21-23
7. Copy of S/Court Judgment (5.3.201%) F 24-27
8. Copy of High Court Judgment G 28-36
(08.09.2015) ‘
9. Copy of Order sheet dated H 37-39
(01.09.2015)
10. Copy of Departmental Appeal , l 40-42
11. Departmental Rejection Order J 43
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

appEALNO, 23 1016
' 8.%.p g,
o Vice Tribae
Mr. Azeem Khan, Deputy Secretary (BPS-18) (Retd) Blary %«3 éL AL s
| @ated. 2l >-2-0/6
C&W Deptt: Department. Peshawar. ng
(Appellant)

VERSUS

1. The Provincial Govt: trough Chief Secretary KPK, Peshawar.

‘2. The Chief Secretary Govt of KPK, Peshawar.

3. The Secretary Establishment, KPK, Peshawar.
4. The Finance Secretary KPK, Peshawar. ‘
(Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED. 01.02.2@6”
COMMUNICATED TO APPELLANT ON 18.03.2016 WHEREBY THE
DEPARTMENTAL OF THE APPELLANT WAS REJECTED FOR NO GOOD
GROUND.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED.

%@_Qv 01.02.2016 MAY BE SET-ASIDE AND THE RESPONDENTS MAY BE

2|

Hi

DIRECTED 'TO CONSIDER THE APPELLANT FOR ANTI-DATE
PROMOTION ON REGULAR BASIS W.E.FROM 10.07.2004 WITH ALL
BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY
ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.



il

,{‘)\
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RESPECT FdlLLY SHEWETH:

That the appellant has good service record trough out in his long
tenure of 30 years and no compliant has been filed against the
appellant so for.

That the appellant was previously serving as Superintendent (BPS-
16) in the relevant department. Notification was issued on
10.07.2004 by the Provincial Government in consultation with
Provincial Selection Board, whereby the appellant was appointed
as Section Officer (BPS-17) on Acting Charge Basis with
immediate effect. Copy of the said Notification dated 10.07.2004
ils attached as Annexure-A ).

That the appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the
notification with regard to the regularizations of the appellant for
the Acting Charge Section Officers to the Section Officer (BPS-17)
in  Provincial Management Service (PMS) was issued with
immediate effect, after serving in PCS Secretariat Cadre from
10.07.2004 to 18.2.2008. Copy of Order is attached as Annexure-
B.

That in the meanwhile, some colleagues of the appellant being on
the same footings have approached to the Service Tribunal and a
detailed Judgment with regard to the regularization of the
|appellant was issued by the Service Tribunal in Appeal No.612 and
613/2008 dated 13.3.2009, whereby the above said relief was
granted to the appellants by the Tribunal. Copy of Judgment is
attached as Annexure-C.

|

That however, the said Judgment of the Service Tribunal was
challenged before the Supreme Court by the Establishment
Department and the Honourable Apex Court was kind enough to
lglve an elaborate and detailed judgment with regard to the same
grievance on 24.05.2012. Copy of the said Judgment is attached
las Annexure-D.

|'I'ha’c as a result of the above said judgment of the Honourable
iSupreme Court of Pakistan the notification with regard to the
‘anti- date promotion of the petitioners from the dates of their
‘taking acting charges on the relevant posts was issued. Copy of
'the said notification dated 25.07.2012 issued by the

|Establishment Department is attached as Annexure-E.



10.

11.

In another case Government of Khyber Pakhtunkhwa Vs Azam
Khan, the Supreme Court of Pakistan upheld the decision of the
Khyber Pakhtunkhwa Service Tribunal in the Service Appeal
No.1358/2000 on 05.03.2015 and granted relief to the appellant.
(Annexure-F).

In another Writ Petition No.2640-8/2012, Abdus Samad and other
Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court
Peshawar granted relief to the petitioners by extending the
benefit of judgments in the similar cases. Copy of Judgment is
attached as Annexure-G.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in
the Service Appeal No0.1589/2011 Muhammad Jamil Vs
Government of Khyber Pakhtunkhwa to allow the benefits of the
judgments in the service appeal, cited above in the same manner
as was prescribed and indicated in the above judgments
(Annexure-H).

That after the Judgment of the Service Tribunal, High Court and
Supreme Court, the appellant also filed departmental on
26.11.2015 which was also rejected on dated 01.02.2016 and
communicated to appellant on 18.03 2016 from the office of
C&W Deptt: Peshawar, for no good ground. Copy of departmental
appeal and rejection order is attached is attached as Annexure-l &
J).

That now the appellant comes to this august Tribunal on the
following grounds amongst the others.

GROUNDS:

A)

B)

That order dated 01.02.2016 is against the law, fact, norm of
justice and material on record. Therefore liable to be set aside.

That the appellant was promoted to post of BPS-17 on dated
10.07.2004 on acting charge base meaning by that the post of
BPS-17 were available at that time and according to Superiors
Courts judgment that if post is available then civil servant should
be promoted on regular base rather than acting charge base.



C)

D)

E)

F)

That the some colleagues of the appellant on the same issue have

filed Service Appeals No. 612/2008 and 613/2008 in this Service
Tribunal and the Honourable Service Tribunal allowed the appeal
and the relief was granted to the appellant. The judgment of the

| Tribunal was challenged by the Deptt in the Supreme Court of

Pakistan which also uphold the decision of the Service Tribunal

.and the basis of Supreme Court judgment and Service Tribunal

Judgment the Establishment Deptt: issued the notification dated
25.7.2012, whereby anti-date promotion was given to the
petitioners from the date of their taking charge on relevant posts.

That recéntly similar nature appeal No0.1589/2011 was also
decided by this Honourable Tribunal in the favour of the
appellant.

~ That the appellant is similarly placed person and also entitled for

the same benefits.

That the appellant was discriminated as many of his colleague
have given anti-dated promotion, ‘while the appellant was
deprived from the same benefits.

That the appellant seeks permission to advance other grounds
and proofs at the time hearing.

It is, therefore, most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

APP — ‘

Azeem Khan

THROUGH: £ 2

(M. ASIF YOUSAFZAI)

(TAIMUR ALI KHAN)
ADVOCATES, PESHAWAR



GOVERNMENT OF NWFP '@"“"@
ESTABLISHMENT DEPARTMENT

NOT

IFICATION :

NO: SOE.TI(ED)3(122)2003:-

Dated Peshawar the 10.7.2004.

M Competent Authority in consuitation

with the  Provincial Sclection Buard s pleased  to appoint  the  following

Superintendents/Private. Secretaries of

the Provincial Secretariat as Section

Officers (BS-17) on acting charge basis with immediate effect:-

NAME O!F OFFICER

{ Sr. PRESENT POSTING
no. | WITH DESIGNATION
I Mr.Sardar Al Section Officer (Current Charge), E&A Dept.
% .. .|.Superintendent | R ]
| 2. Mr. Abdul Razig Section Officer (Current Charge), Schools &
i | Superintendent Literacy Department.
b3, Mr. Muhammad Yaqoob | Section Officer (Current Charge), Finance
- .| Private Secretary 1. Dept. | e
L4, Mr. Farmanullah | Section Officer (Current Lﬂai’GL) Goveinor's
i Pprivate Secretary | Secretariat (FATA).
5. Mr. Abdul Aziz, Section Officer (Current Chcng(,)/PS to Mmlstu
Private Secretary ~ {for Education NWFP.
6. Mr. Farhad Khan, Section Officer (C urrent Charge) Finance
Private Secretary. Department.
7. Mr. Shah Jehan, Section Officer (Current Cha:geﬁ Agriculture
N Private Secretary Dept. ==
8. Mr. Johar Ali Shah, Private Secretary to Additional Chief Secretary,
Private Secretary. NWFP,
9. Mr. Zafeer Gul, {Private Secretary, E&A Department.
| ...|Private Secretary )L '
110, [Mr. Usman Shah, Private Secretary, Health Department. -
Private Secretary
11 IMr. Samin Jan, Private Secretagy, Food Department.
Private Secretary .
12, |Mr. Muhammad Qasim, Superintendent, Home & TAs Department.
| __.|Superintendent e e
LIS M. Azeem Khan, gupmmtuwduwt ‘Governor's Secretariat
| |Superintendent * (FATA).
14, Mi. Mir Ahmad, Superintendent, Industries, Commerce,
Supenmmdem Mineral Dev. Labour and Tech. Education
Department i
15, {Mr. Jehangir Khan, Superintendent, Industries, Commerce,
Supernntendent Mineral Dev. Labour and Tech. Education
Department
16, |Mr. Ghazi Khan, Superintendent, E&A Department
Superintengent
L7 IMr. Anwar-ul-Haq, Private Secretary, Health Department
"7 |Private Secretary - - _
18, {Mr. Mushtag Ahmad | Private Secretary, Chief Minister's Secretariat.
_ Siddigi, Private Secretary L '
19, IMr. Muhammad Ayub, ‘;Superintendcnt, Education Department
Superintendent o D A
\20. Mr. Qasim Jan,  |Superintendent, E&A DepattmenLJ) 8
) Superintendent L -

NG

Cont'd Daqe-z'




Consequent upon the above the foll
- "héreby ordered with immediate effect:-

2

owmg _ pos'tings/trahsfers are

SNo | NAME OF OFFICER | FROM ) TO B
1. Mr.Sardar Al Section Officer {(Current Section Officer (Acting
U B Charge), E&A Dept.  ~ _Charge), E&A'Dept. -
2. Mr. Abdul Raziq Section Officer (Currént Section Officer (Actmg
LCharge), Schools & Charge), Schools &
: Literacy Department. Literacy Department.
- MroMuhammad Yagoob | Seclion Olficer (Current Section Officer (Acting
i 1 Charge), Finance Depl. Charge), Finance Dopt.
P Mr. Farmanuliah | Section Officer (Current Section Officer (Acting
Charge), Governor's Charge), Governor's
Secrelariat (FATA). Secretariat (FATA).
5. Mr. Abdul Aziz, Section Officer (Current Private Secretary to
Charge)/PS to Minister for | Minister for Education
Education NWFP. NWEP,
6. Mr. Farhad Khan, Section Officer (Current Section Officor (/\c‘l'inr_l
Charge), Finance Charge), Finance
B Departmient. Department. ,
7. Mr. Shah Jehan, Section Officer (Current Section Officer (Acting | .
Charge), Agriculture Dept. | Charge), Agriculture Dept.
8. Mr. Johar Ali Shah, Private Secretary to Private Secretary to
' Additional Chief Secretary, |Additional Chief Secretary,
NWEP. NWFP,
9. M. Zafeer Gul, Private Secretary, ERA Section Officer (Acting
Department. Charge), EQA Depl.
10. M. Usman Shah, Private Sccretary, Health Section Officer (Acling
) Department. Charge), Health Dept.
11. Mr. Samin Jan, Private Secretary, Food Section Officer (Acting
Department. Charge),Health Dept:
12. Mr. Muhammad Qasim, Superintendent, Home & Section Officer (Acting
TAs Department. Charge), Home & T.As
Dept. :
13, Mr. Azeem Khan, Superintendent, Governor’s | Section Officer (Acting
Secretariat (FATA). Charge), Governor’s
‘ , Secretariat (FATA).
L4, Mr. Mir Ahmad, Superintendent, Industries, |Section Officer (Acting
Commerce, Mineral Dev. Charge), Industries,’
Labour & Tech. Education Commerce, Mineral Dev.
Dept. & Tech. Education Dept.
15, Mr. Jehangir Khan, Superintendent, Industries, |Section Officer (Acting
: K Commerce, Mineral Dev. & Charge), Excise &
Tech. Education Dept. Taxation Dept.
16. Mr. Ghazi Khan, Superintendent, E&A Section Officer (Acting
Department Charge), E&A Dept.
17. Mr. Anwar-ul-Haq, Private Secretary, Health-  |Section Officer (Acting
Department Charge), W&S Dept.
18.  |Mr. Mushtag Ahmad Private Secretary, Chief Private Secretary, Chief
Siddqi Minister's Secretariat, Minister’s Secretariat,
NWFP,
19, Mr. Muhammad Ayub, Superintendent, Education |Section Officer (Acting
Department Charge), Information &
. Public Relation Dept.
20. - IMr. Qasim Jan, Superintendent,’ E&A Section Officer (Acting
Department, Charge), E&A Dept.
21. Mr

. Ghazanfar Ali,

;@"”%W

Section Officer, E&A Dept.

Section Officer, Higher
Education Dept.

CHIEF SECRETARY,

N.W.F.P.



ENDST: NO. SOE.II(ED)3(122)2003.
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A copy is forwarded to -

- All Admiinistrative Secretaries to Govt of NWFP, Peshawar.
secretary to Governor: NWEP/FATA Scctt:, Peshawar.

secretary to Chig :f Minister, NWFP.,

Accountant General, NWFP Peshawar.

(Secrnt)/(’«dmn)/E IV/E.O/Programmer/l_ibrarian, E&A Dept

Ofﬁcers concérned. '

P.S. to Chief Secretary NWFP 1

PS to Additional Chief Secretary NWFP. '

P.S. o, Secretary Establishment NWFP.

tU FAL Lo All Addl: secretaries/Dy: Secretaries in E&A Ucpmtmunt

11 rersonal files of the officers concerned.
12.Office Order file.
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Dated Peshawar the 10.7.2004,
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< #.  TOBESUBSIITUTED FOR SAME NUMBER AND DATE

GOVERNMENT @F NWEP
ESTABLISHMENT DEPARTMENT

Dated Peshawar the 19" February,rZO(tS
NOTIFICATION:

No: SOE-I{ED)3(45)2007:

Provincial Selection Board,

The Competent Authority, in consultation with lhe

is pleased to order the promotion of the foliow: ng‘
Superintendents / Private Secretaries to Provrncral Management Servrce (BS- 17)
regular basis with immediate effect -

[1 Sr, #l[ Name of officer |

. ‘ . ] IS A ' -
Mr. Muhammad Sayyar Section Officer, Works & Services Dept.
2. Mr.Masood Pervez
Siddiqui
3 Mr. Rozam Khan

Section Officer Home &Tribal Affairs
Department.

Section Officer, Home &Tnbal Affatrs
Department.

Mr. Muhammad Naseem

. Section Officer, Governor's Secretariat
5 Mr. Akhtar Muhammad

Assistant Director, National Accountablhty
Bureau.

/4 6. | Mr. Muhammad Siddique Section Officer, Firiance Department.

7. | Mrs. Tahira Jabeen Section Officer, Establishment Department.

g. | Mr. Azam Khan Private Secretary to Chief Minister, NWFP.

g. | Mr. Fazl-e-Rahim Section Officer, Industries Department.

10, | Mr. Abdul Aziz Private Secretary to Minister, Law &

Parlramentary Affairs, NWFP

Section Officer, Home &Tribal Affairs
Department.

i1 | Mr. Farhad Khan

12, | Mr. Muhammad Yagoob Additional Private Secretary to Chief

Minister, NWFP,

13| Mr. Shah Jehan,

Private Secretary to Minister for Schools &
Literacy, NWFP.

Private Secretary to Additional Chief
Secretary, NWFP.

Private Secretary to Mrmster Power &
Irrigation NWFP: -

14 Mr. Johar Ali Shah

15 | Mr.Zafeer Gul

16 | Mr. Usman Shah
17 | Mr. Samin Jan

Section Officer, Population Welfare Dept.

Section Officer, Health Dept _
|18, | Mr. Muhammad Qasim Section Officer, Home & Tribal Affairs Dept
49 | Mr. Azeem Khan

Sectron Offrcer FATA Secretanat
/ 20. | Mr. Mir Ahmad Section Officer, Industriés Dept.
21 Mr. Ghazi Khan

% M 22, | Mr. Anwar-ul-Hag Section Officer, Works & Services Dept.

Ca B 23, | Mr. Mushtaq Ahmed Private Secretary to Secretary to Chaef
“,% ‘%«‘" Siddiqui Minister, NWFP.

Section Officer, Administration Dept’




: Sectlon Offrcer Schoois & Literacy Dept J

Assrstant Secretary Benevolent Fund Cell,
| Administration Department. .

1 24 | Mr. Muhammad Ayub
;,lv,,".'25_ Mr. Qasim Jan

26. | Mr. Umar Farooq Sectron officer, Chief Minister's Secretariat,

Secfuon Oﬁlcer Zakat, Usher, Social Welfare |.
& Women Development Deptt.

2g. | Mr. Muhammad Igbal Section Officer, Science & Technology &
Information Technology Dept.

27 Mr. Muhammad Humayuh

2-

On their promotion the above officers will be on.probation for a period .of
one year in terms of section-6(2) of NWFP Civil Servants Act 1973 read with Rule-15(1)

of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall
continue working against their present postings. '

CHIEF SECRETARY,N.W.F.P.

ENDST:NO: SOE-IHED}3(45)2007

Dated Peshawar the 22, February,2008

A copy is forwarded to -

All Administrative Secretaries to Govt of NWFP.
Secretary {o Governor, NWFP.

Principal Secretary to Chief Minis‘rer, NWEP.
Accountant General, NWEP, Peshawar. '
Additional Secretary, Benevolent Fund Cell, Administration Department.

Additional Director (Admn), National Accountabrhty Bureau PDA. Compiex Block-l,
Phase-V, Hayatabad NWFP, Peshawar.

S.0 .(Secret)/(Admn)/E-IV/E. O/Programmer/Lrbranan E&A Dept
Officers concerned.

P.5. to Chief Minister, NWFP.

’10 P.S. to Chief Secretary NWFP.

11.P.S. to Principal Secretary to Chief Minister, NWFP.

12.P.S. to Secretary Establishment NWFP.,

13.P.S. to Additional Chief Secretary, NWFP.-

14.P.S. to Minister, Law & Parliamentary Affairs, NWFP.

15.P.S. to Minister, Schools & Literacy , NWFP.

16.P.S. to Minister;, Power & lrrigation, NWFP.

17.PAs to All Addl: Secretaries / Dy: Secretaries in E&A Department.

18.Personal files of the officers concerned.
19. Office Order file.

20.Manager, Govt Printing Press, Peshawar
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| Afﬂapeal. No. 612/2008,

\

!‘ 1 .
1. Government..of NWFP through Secretary Establtshment Department,
Peshawar, ;t

2. Govt. of NWFP through Chlef Secretary, Peshawar (Respondents) I

Date oﬁ Institution. .. . 16.04.2008 \-\ '
Date cE,Deusron .. 7 13.03.2009 :
w l‘ e
Muhammad Igbal Khattak - ‘ i rlw
Assistant Political Agent Khar Bajaur Agoncy (Appellant)
t i
¢ VERSUS ¥

APPEAL U/S 4 OF THE NWFP SERVI(‘E TRIBUNALS AL,T 1674 | |
AGAINST TzHF IMPUGNED -NOTIFICATION NO.SOE.I1 (E&D) 2 S
(162)2007 D/\TED 19.2.2008 WHEREBY THE: APPELLANT WAS . |
PROMOTED|ON. REGULAR BASIS:W.E.F. 19.2,2008 INSTEAD OF o

30.11. 1999/ AND ORDER NO.SOE; II (E&D) 2(192) WHEREBY HIS
\ S RISMIS :

" MR, SHAKEEL AHMAD
Advocate

For appeliant.
MR. ZAHID KARI#& KHALIL,

For respondents.
Addt. Govemment Pleader,

e e e

t’

MR, JUSTICE (R)ESALIM KHAN,.. |  CHAIRMAN.

MR. BISMILLAN *)1HAH . MEMBER. = - I
4 | ¥
N [
JU_DQ; ENT .;,-v
JUS‘!’IQE (B] SALIM HAN, CHAIRMAN, The present appeal No.

6!2 of 2008 byﬁMuhammad Igbal Khattak and, appeal No. 513 of 2009 by
niad Khan- mvolved similar questions of law, therefore, these are taxen

‘ together for argl?iments and disposal. o | _ gﬁ‘%‘ﬁgﬁ@
Muhammao Igbal Khattak‘was promoted as Tehsildar on regu ar
basis vide order dated 28 12. 1988 He was promoted to PCS(E. G) (BPS-17 )
on-temporary. basxs vrde notlﬂcatlon dated 06. 03. 1996, He contpnt.o that
many posts became vacant, but the appcllant was promo*ed to (BPS-17) on

2.

regular basis on 19 2.2008 with nmmndrate effect, instead of ante-dating of

his promotlon 5 the date on whlch the vacancy fell to his tum in the
. ‘ )N !
'14 ’ !

R ' ’
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g ""éemonty lists of ofﬁcers of PCS (E.G). His departmental appeai was ejected
on 22.03.2008. The pfesent appeal was ﬁied on 16.4.2008 which u;, within

l’i

time. The case of Ahmad Khan (Appe!\ant) is similar to the case of
A 1
Muhammad Igbal Khattak on facts also. His appeat is also within t:me

L

3. The respondents contested the appeal on many ¢ ounds,

including the ground | that no one couid clalrfn a vested right in promobon or

in the terms and condntlons for promotton to a higher post. i

b
:,I

4. We _hearcﬁf'the arguments a-nd perused the record. i
o ! ' . :

-ﬁ / i..

HO
i . L
: L

I] f

5. The 1earned counsel for the appeliants contended that the
appellants were temporanly posted to BPS -17 post on 06 .3.1996, out they

‘remained sﬂent because they did not-have a vested-right for promotion to a
higher post The appe\lants have already been considered for promotion and
have been found ehgub\e and fit for regular promotion to BPS-17 post
therefore, the pnnogles embodied in the Judgment of the August Supreme
Cowt of Paknstan reported as 1990. SCMR 1321 are not apphcable to their
cases. In fact, the vacanczes had become available for the appeilants as -
eariy as on 30 11 1999, "and it was the responsibility of thg ofnc.ai ' i
~respondents to expedntlously deal w;th the cases of the appellants for Lhenr
| regu%ar promotlon ‘fhe appellants cou!d ul)t be punished for no faull on their
~ side, or for delay caused by the ofﬁclal |espondents in processlng lne cpses

of the appellants. He relued on 1997 PLC (C.S) 77, wherein it has been held
in para 3 as under:: E .
;; o ' ' i
"On behalf of the Government it is contended that no cxw/ servant b
has a right to claim that he should be promoted from a back gate : !
. €ven though a vacancy may be exlst/ng on the date from which : ‘
3 the p/omot/on is being claimed. This is no doubt true but there o
M are no orders by the Government that the ' respondenits/ -

" petitioners: shou/d be held up for some time. The:delay in making
the promotions occurred. ent/re/y> due to the reason that the

’:,/ ' simple exera se within.a reasonable period. In.the circumstances
it will not bt‘;& appropriate for this C/w/ Petition to interfere with the
ardar of theiSarvice THbunal, Loave Is refused.’

h!
This judgment. was in. the petutlon for Ieave to appeal agamst the judgment

dated 19.02.1995 .ic;)f the Punjab Service {nbunal. It is worth-mentioning thal .
f . | i

officials of the Education Department could not carry out a fairly ﬁf‘i @f@}é\



/ Z5%wo different aspect:s of the same sub;err |
.- |E

R

' proanotron to that hrgher post, and the;r fi Lness for such promotion dnd

i
Y

B r,ents crted as,’1990 SCMR 13. 71 andr cited as 1997 PLC {C.S) 77 are . AN

h
1

J Ante- datrng of promotion, after. consrderatron of the candidate
rs;arnng for such pro?[wotron after he was found eligible and fit fos sugh ' -
promotron and is promoted is an e.,tablrshed principle of law. Such 3
gandrdate cannot be pumshed for any delay caused by the department In
Hrocessmg his case for promotion. The order of promotion, therefore, pas \0
be ante-dated to the' date on whrch the;. vacancy for his turn bt.came
avarlab!e or to the date on which he actually took charge of the post on

o;ﬁcratmg/actmg charge basis, whichever is later
. v

!&Z

7, The A. G*P contended that the present appeals were miserably i
tiime-barred and both the appellants were estopped by their own conduct to .

ﬂla the present. appgals In fact, the prrncrp!e embodied in the ]udgment '
reported as 1990 S(.MR 1321 was applrcabie to the cases of the appe!lant.s' ¥ ',
from 06.3.1996 to 18 2.2008. They could not claim promation s of fight |
The principle embodred in the judgment: reported as 1997 PLC (C. S) 77 :
became applicable to their case on 19.2. 2008 Cause of action arose to the
appellants for clarm ng ante-dation of therr promotion -as prayed foa only , _
when their ‘cases were considered for promotron they were found ehgrbia [
anp fit for promotno*l and their promotron orders were issued, though wrth.
.mmedrate effect.. They filed their departmental appeals within time frorr the
da;,e of the rmpugned order dated 1912008 and their appeais uere

re)ected on 22.3. 2008 They filed Servrce Appeals on 16.04.2008. The e S?E@
dEDartmentai appeals as. well as the Serwce Appeals were well within time. Al ﬂﬁ '

iy N ﬂ—-——\
gN‘ . ;. .‘
8. - The A.(‘ P further contended that accordmg to the prOJlsO I
contarned in sub- sefttron (2) of Section 22 of the N.W.F.P Civil Sewants Act

19 '3, "'no representatron shall lie on: manErs \elating to the determrnatron of

ﬂrnass of a person | rto hold a particular post pr to be promoted to 3 hrgher @
post or grade.” Judbment cited as 1990 SCMR 1321 was, then, applrcrrble ~
anc. appellants could not file representatwn lhrs stage has already pasr ed

Thr; appellants have been considered for. holulng the hlgher post after tuelr

hoh,lng of post has;already been dcterm]ned The )udnmont clted.as | 997 I
H ,



pellants The queshon in these cases i not the determmatlon qf fitness
“but is the rrght of ante dation of their. promohon The appeliants had vested
tight for conbrderahon of promotion on therr turn, whenever it was, and,
‘ when found fit on |deterrmnatlon of ﬁtnes,s, at any stage they had a ught to

1arm ante- dahon ’of their promotion . to the dates on which the vaeanc;es
were avarlable for therr respective turns or from the dateson whi g.r they

actually took the charge of their respcchve posts, whichever were Iater in

hme ' 3 , a
9. The A {J P also contended that according to sub-rule (6) ¢f Ru[e-
9 of the N.W. I‘P’ Civil Servants (Apponnlment Promotion .and Transfe.)

k Rules 1989 “actlng charge appomtment shall not confer any vested right for

rcgular promohon to the post held on actmg charge basis.”

h:-rve never clarmed any vested nght for’regular promotion to the post whrch

they held on acttng charge basis, on the basis of acting charge appomtment
In fact, they did not have such a nght They remained silent for 3 long tlme
knowing that they did not have such a right on the basis cf acting Cllal’gu

appomtment They, however had a vested right, as civil servants for

gy~ /e

; consrderahon for’promotron when the authority was to consider somcone

ORI

.f01 promotion agarnst the vacancy No other person could be consrdercd tsH-
’ | th-’ appeliants were 50 consrdered They, therefore, had a vested rrght for
'F anre -dation of therr promotlon only when they were reqularly promoted but
" , from the date when the vacancy became avaﬂabie for their turn,
10,

The é\ .G.P further contended that, according to the North \vest
-Frgntler Provrnce,. Provincial Management Service Rules, 2007, notrﬂeq on
11,05.2007 vide ho SOE.II(ED)2(14)2007, The NWFP Provincial Civil Service

vnew that the N. W F.P Provincial Management Service Rules, 2007 had come

mtg force at onc.ie w.e.f. 11.05.2007, while the orders of promotion of the
K

pmllants were | lssued on 19.02. 2008 He bmeittEd that the promo}ron

G ctann any beneﬂt out of the aiready regealed rules of 1997 In ardar
clanry thrs contmversy, It is necessary; 6’ 'eproduce the 1

l :]' i X5

. P
d i ' -

.S) 77 has,become applicable: after deterdmatlon of fitness of the'

The appellants '

(Seeretarlat/Executnve Group) Rules, 1997 were repealed ‘He was of the.

ordvrs were covered by the new rules, therelore the appellants could pot |

1

T
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lepealis The North-West Frohtier Province Provincial Civi
vice (SGC:@?taria‘VExecutive: Group) Rules, 1997 shall stand - N
repealed aft%(j the retirement of existing incumbents of both the ' i
Cadres. Sepafate seniority list of both the cadres shall he H
i maintained ugder the existing rules and they shall be promoted. L
at the ratio of 50:50 . The existing ihcumbents of PCS (E.G) and 8
(5.G)in d/’fferi'c:?nt pay scales, for thé]vpurpose of their promotion, i
| shall continue: to be governed. under the said service rules tyf ¥
the retirement of the Jast such incumbent. | ; b
t o i
The above rule, by] itself, clarifies that the rules of 1997 shal no{ stand 4
i repealed before the fetirement of the existing incumbents of both the cadres 1"
| L i : .
of Secretariat/Exequtive Groups, and shall:remain in force till the reti,ement s
P 1 SRR o b
pf the last such inc¢mbent. It further clarified that separate seniority list of i
; : .t -y - o [
both the cadres shall be maintained under the existing rules. The existing b
“les for such in&'umbents are the N.W.F.P Provincial Civil Service ‘l'-‘
L " l N .E'E
(Secretariat/Executi\{e Group) Rules, 1997;.§ It was also clarified that such i
Ly . H ' :
~ incumbents shall be:promoted at the ratio of 50:50. It means that out of »
- each two vacancies}i{f{l‘one vacancy shall beigiven to-Secretariat Group, while
i 1 ) M.
another vacancy sh"?‘]l be given to the Executive Group. Further clarification :
. ~ ! - . E
- 15 to the effect tha‘% the existing incumbents of PCS (E.G) and (S5.G) in k[
. different pay scales?;‘%shall continue to be %overned under. the rules oft 1997 1
. L 7 L . '
for the purpose of their promotion, and t;:his process is to continue tjli the N
) i , i ' ; b
rétirement of last s:ych incumbent, :Both the appellants beior_lged to t,hg. ]
. Executive Group of |Civil Servants. They were to be governed under the ,’
- NW.F.P Provincial Civil Service (Secretariat/Executive Group) Rules, 1397 AR
bufore 11.05.2007, %ﬁand they have to be governed under the above ) } '
; o S : B e
mentioned rules of 1997 till the retirement iof the last incumbent of a pyst iy e R | A))
;'; ° o P g R
Sgcretariat Group/Exgcutive Group. ‘ ~ i
N s' B 9:' %
i o
1. The casgs of the appellants are, therefore, to be governad ir)

a.ordance with the provisions of Section, 8 (quoted above) of the .new
: i P B i - d

Rules, 2007. The record shows that
Ppeliants. put they were not

1

N.W.F.P Provincial Management Service

H]

. : - HADN
. Vvatandies were avaf!g%ple for the a
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n the I’i'ght of the above, we %ccept both the appeals, and direct
respondents to ante-date thé promotion of ‘each of the two

2. !

he official

ippeliants to the respective dates on which a vacancy became available for
he respective turnuof the appellants or from the respective dates pof their
aking charge of such vacancy on offuatmg/actmg charge basis, wluchever

s later. The appellants are entitled to the costs of their respective litigation
from the official respondents

ANNOUNCED |
11.03.2009 |
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IN THE SUPREME COURT Jf r. EIES A :
. (APPELLATE JURISDI T Y
| T i
. PRESENT: ‘
g MRUJUISTICE S1ai =0 ol i e, : [
; MR.JUSTICE b - WTH0R SALTD. iy
1? ! ’; ’f
C. A3y No. 860 to 861 of 2010, ¥
{On ;appeal against the ]udgm( Ly :
11358909 passed by NWEP Sond g
Tnbmyal, Peshawar in Appeals No. G .l‘;.r‘
and r{é!ga of 20081, b
'4
' {' H
Govti of NWFP thi. Secy. (T ablnbonland sncther.  (in both cases) i
,' ¥ - Appellants
N P Varsus :
Muhammad Igbal Khattak. (in CA.860/10)
Ahmed Khan. l (in CA.861/10) .
| ] ..Respondents .
For tllje appellants: . Ahian Muhibuilab Kakakhel, St.ASC "
' : Niss. Tehmina Muhibullah, ASC.
. Mir Adam Khan, AOR, ,
; S tinboth) - ' v
i ' : g !
Forthe respondents:  MHafiz S0 A Rehman, SraSC,
j : fv\:r. Shakeel Alvved, ASC _
: (i bhothy. I ;
r o
: i
Date of hearing: 24.05 2012, o
."! '!l
FUDGMENT : . 3
b CJAZ AFZAL I(H‘AN, j. - Tnese ;lppeals with the leave of the ‘
,COU}Lt have arisen OUt of IhC ]lICu’Ine“' ([Lﬂ(,r. 11, 3 2009 of the Service '.'I
|, : N
Trlb(mal whereby appeals ||c(J by the resnordents were altowed. '!\'l'
H L
2. i The points raised and notcd wlile granting leave read as i’
i k
X ‘ o L
uncler:- e ! : : ‘
| . . "
"We havé';;heard’lherlearned counsel al some length. We are
:53 inclined to grani Ieave inler-aiia on.ihe pont as to whether
i X - .
o 9(6) of t FP Civil Servanls (Appointment, Promotion
- “and Trapgent Rules, 1989, 1t 1+ also 1o be examined as to
. whethe. std!‘p gap-arrangernent can be equated to that of :
| regular.pLgm] otlon and Lesides that the order passed by the
learned:§etyice. Tribunal could be made applicable lo ﬁ"s
‘ i
“4';;;: _ ‘ &ﬁ 8 @3@@@
f"‘\' '
;-



y

JI Tehsildars wh. o U e g a)l’.‘\",)“(;"ﬂ. Since a short
]1 GUESHoN of favrise v i i v gy iherefore, the case | s,
' be listed aiier v SRR LN S P |lri‘n;lali(}n, in the lf;
"’ meanwhile  aea; g, ; A sirgned udgment shall 'l:,v‘
reMmaEin suspenciedT ,‘A
ﬁ :
: ,
. o Learned  counsel ‘"'if"-’ffi“ii".‘-% givo behall of the ;

appellants {

Contencicd that though the Governor of the rovinee consultation with the

- Provincr’a:i. Selection Board wie peasad oy nider (he promaotion of the

. e et

responde_ﬁits N BPS-16 as Extra Assistant Commissioner in 8PS-17 in the Ex-

PCS (E. B) Cadre with |mmcrlmte IS

nou!lcatron dated Peshawar 6" \'iaarh

ffect on nurely temporary basis vide :

PG, yel it could not earn them any

beneﬁt or entltle them to a vmled tight rml\.\-ithstanding they have been !

> . .’ . .. - s .
promotedj,on regular basis with immediais eitect vicde notification dated

) r K
-19.2.200 ¢ They, the Iearncd counscl anlffocl could not have claimed any

ante-dat

U& Promotion even on the pcct‘nru;nce of any vacancy in such scale
B i
i violation of Section 8 of the Civil Services “ct or Rule 9 of NWFP Civil i
: (i
Service (Executive Group) Rules, 997, as dedidedly promotion is not a
vested night. Appeal before the departmenial authorily, the learned counsel "

o
added, or belore the Tribunal claiming anta.d

miscoiceived. The learned Tribunal, the isar

ned counsel maintained, ‘could’

aled promotion was, therefore,

not have allowed such appeal when it tendec (o m

ar the Senioriiy of many

others in 1he run. The learned counsel io SIIDDOi[ his contention placed
|

reliance on the cases. of “Wajabat Hussain, Assistant Director,
i 5 3 '

Welfare, ,lahore and”“ :

Social

- others. Vs Province _of the Punjab, through

82), “sh.,

Anwar

m,'.Assistafnt- Divector, tabour Welfare, Lahore

Region,

Lr,hore Vs.

“Nazeer Ahmed. Vs,

of Pakistan through Fstablishment




t-.m s “ " : ,.: Sane
UN‘J’SIOH, Isiamabad and_7 olhmc Vs, Mameed Alchtar Niazi, Academy of h?

‘(

Admamstratwe, Walton Tramlnfl, Lahore and nthels" (PLD 2003 S.C. 110). i

i
The Fearned counsel mext contendnd that change in scale by means of ‘ "
progwolion is not automatic but.dependent on a process involving selection,
| i}
theréfore, any change in scale wvithout such process being violative of the
[ : .
1

relevant Jaw and rules, camot be maintained. The fearned counsel to

supdon his contention plac:zr],'l'eiiarwce on the case of “Abid Hussain Sherazi.
[

Secretaiy M/o Industnes and Ploductton Government of Pakistan,

' lslamabad” (2005 SCMR 1742)

e

4, ;‘[ As against that learned counsel appearing on behalf‘ of the
H | { “
res, 0 ndents defended the impugned udgment by contendmg that where a " °

‘l' -
vacancy occurs. in the next htgher sLaIe the Civil Servant off:cnatmg or
b

wokag on acting charge basns thereagmnsi is not considered for- promotmn

i’ ."

. or ﬁhe process  of jrfrfegular dromotion is delayed on account ‘of Iethargics
%- ; . %

attltude of the competent authontv or any other exigency so-called, the Civil
Scrvant who is subsequently found fit for such p;omot:on on regular basis 1

cannot be deprived of the salary and other consequentlal benefits attached to !

'1:

‘such post. Learned ¢bunsel to support his contention placed reliance on the

case of “Lugman Z"'af‘jli‘een add others. Vs. Secretary Education, NWF?-and '

the NWFP  Civil (Secre!arial Group) Rules, 1997 have. been '

o
ai
v

_suB’stimted- by the N .éPrlenciél Management Service Rules, 2007 lbul'the.:-
r|g‘;'1us of the existir

\“
i




wiT

! ' 3
"

oy .

v
”[_uqman Zareen and others. V. Semel.m qucatlon NWFP and others”

g
|

(2006 SCMR 1938), this Court \:'E-'hilr;'- dealing wi‘lhar‘w identical issuc held as

under::.-

‘it is then a posuign admitted onlb.}H sides that nothing
existed in the way of the petitioners on 31.8.2000 which
| could have disentitind them (o regular promotion (o the
| posts in question d;:d that it was only the usual apathy,
E negligence and bureaucratic red-{épsim which had deprived
the _petitioners of:" the fruits that they deserved. The
petitioners could not be permitied to be punished for the
: faults and inaction o‘,rf others. \WWe are of the view that where
l a post was availabféiagamst which a civil servant could be
promoted; where such a civil servani was qualified (o be

4 promoted to such ag higher post: where he was put on the

e
ormse

said ‘higher post on‘% officiating or acting charge basis only
because the requisite exercise of allowing the iegular
promotion to the said post was being delayed by the
competent. authority;and where he was subsequently, found
fit for the 5a:d oromouon and was 50 promoted on rcgul

basis then he was entrtied not only ¢ the safary attachmg to :
l the said posts but a!so to all consequential benefits from the

very date-:from which he had been put on the said post on

Ofﬁdatr‘nébr acting charge basis and we hold atcor‘dir1gly”.

Whlle dealmg with the reser'vattons of the nature explesscd by the Iearned

counsel for the appellant thls Coun held as under -

“A bare perusa! of these judgments would thus, show that

: g;a.s ‘:-bed to h

who was old a higher post to which he was

i

N pevy




i

B
4|

Cl\s.%0~661h0u0 g

which he was allowed 0 Jml(f the said? post unless

[N
e

justifiable reasons ¢ Sisieu to hold otherwrs

e

When this bemg the state of things ol factual and lain, we don't think

J__

the ';udgme';q} of the learned Sel'\’lk.(_ Tmbuna\ i Op&: A;ar:my exception. The B

judgments igendered in the cases of ¢
H i3

S
]“' .
Social We\-'fare, Lah

XSocnal Welfare and Z¢ \fat! Lahore and

Secretar}g[

I
sain Assnstant D1rector
:i . ]
Guvernment of the Punjab’ Thmu h
ll !

"Nazeer Ahmed. Vs

‘t‘others , “Sh. Anwar

Hus

Government of Smdh?'_?' -

others”,

|
!

Sindh, Karachi and 2 others’,
vabad and 7 others‘ \’s‘ifHameed Akhtar Niazi;

Estab\ish;fj\ent Division, Islamaba Vs

Lahore and others” and

Jlton. Trainin

Acaden‘{ of Administfat&ve W

#aAbid Hussain Sherazi. Vs. Sétrétarx Mlo Industries and Production,
c'xted" by the learned counsel

Government of pakistan, \s\.ama.bad”[ (supra) “by th .

for the appellants are not apphcable to the case m hand because of their
!

dlstlngmshabie facts and features .

i

3 L : :
9. i For the |easons discussed above, these appeals being without

mcf,rigf’i;:’are dismissed. — (% éO[.K /7?’26 / ( ’Aézb//(géw f
o\ Mﬁ/«/wm idnny

ot Reﬁ%ﬁing'
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| : .
oot fo o GOVERNMENT OF KHYBER PAKHTUNKHWA
'.-V“j-' ! i R .

ESTABLISHMENT DEPARTMENT .

Dated Peshawar the July, 25. 2012

NOTIFICATION

NO.SOE-TI(ED)Y2{423)/2010/Vol-II:- In- pursuance of Judgment of
supreme Court of Pakistan dated 24.05.2012 in CPLAs No. 860/2010 and 861/2010
ttled Govt. of Khyber Pakhtunkhwa through Secretary Establishment and others versus
Muhammad Tgbal Khattak and Ahmad Khan and Judgmemts/of Khyber Pakhtunkhwa
Services Tribunal dated 13.03.2009 & 09.04.2009 in service appeals No. 612/2008,
61372008 & 575/2009 titled Muhammad Igbal Khattak, Ahmad Khan & Latif-ur-Rehraan
versus Govt. of Knyber Pakhtunkhwa through Secretary Establishment and others, the
competent authovity is pleased to ante-date the promgction of following PMS BS-17

officers w.e.f the dates as mentioned against each with all ‘back bemﬁts/con Sele]l Jmmal
henefits and re-designate them as PCS(EG) BS-17:-

$.No. lI Name of PMS BS-17officer for ante-dated Q\@gof ante-dated
__ ! promotion as PCS (EG) BS-17 promotion as PCS (EG)
L M, Mp_hgmmad Igbal Marwat ( Retired on 31.07.2009 | 27.12.2005 B
L2 { Mr. Riaz Muhammad Balom h (Retired on 28. 07 2011) 126.01.2000v
C3 i M Muhammad Fatooq ) - 27.12.2005
"4, | Mr. Zaarmat Ali (Retired on 05.03.2010) ¥ 15.05. 2000
; 5. i Mr. Muhammad Zaheer- ud-Din (Retired on - 29.05.200C
. 113.082011) o -
. 6. | Mr. Ahmad Khan Orakzai - 01.06.2000 7
7 | ™Mr. Muhammad lgbal Khattak 07.06. 200()/
- 8._| Mr. Muhammad Javed 10.01.200"
9. ! Mr. Azam Jan Khalil 10.02.2001 "
10. ' Mr. Anmad Jan Afridi 08.04.2001 ¢
11, I My Nazar Gul Mohmand 09.04.2001-
| :l_g:"!,“_I\_{ir._.Muhammad Hanif (chcd on 31.03.2010) / 14.04. 20017
13,1 Mr. Tahir Muhammad ”?/ 12.2005
. 14,1 Mr. Muhammad Rafig (Retired on 01.03. 201;) v $27.12.2005
© 15, ) Mo Muhammad Fakhruddin ._13 11.2001 7.
16, M Farzand Al . 03 03.20C5
].__Z_.__l; _I\{]t'j_RehmatLIHah Khan Wazir 11.2001 7,
18. | Mr. Qaiser Khan 13.,‘1..2001
_ 19,1 Mr. Abdul Shakoor Dawar 26.12.2001Y
i 20, '! M . Azizullah Khan Mwhsud . ) 13 01.2002 7 s

A STED

>
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L MlNag_em Ahwar Khan N .

| Mr. Loi Khan (Retired on 02,11.2010) */
Mr, Damsa7__Khah

Mr. Habibullah wazir

Mr. Zafar AI: Khan

: __I\_/]J. Gul \Nand (Retired on 13.03. 2011) ! A

Mr. Abdu' Mateen

Mr. Akbar Jalal

Mr. Khalsta Rehman _
Mr. Shams ui Alam
Mr‘_,“FazaI Rehman

Mr. Latif ur RLhman (d|ed on 23 10. 2010)

Mr‘._Rashld Mehoou )
Mr.__Muhammad Jamil
Mr. Khurshid Anwar
Mr. Perhezgar Khan
 Mr. MushLaq_Ahmad

Mr. Naimatullah (Retired on 24,09 2010)
f\f‘r Momm Khan (f\DLuLd on 14 06. 2010)

Syed Isman Al| Shah (“lliam
Mr. Ahmad Khan
_'_Vlr Jcn Muhammad

Mr, Saeed ur Rehman ;
M. Muhammad Israr(Retired on 02.01 1.2012)
0. | Mr. Arshad Naveed

| Mr. Hidayatullah

Mr. Said Ahmad Jan

Mr. Abdul Hamid Jan

M. V1uhammad Tuhab (Rotned on 12, 06 2012)

Mr. Sultanat Khan (Ratned 0on 14.08. 2010) ~f

| Mr. Subhahuilah ( etired on 12 05. 2012) J
M: Muhammad SIddiCILIO o o

__.Mr Fakhru Zamah

Ar. Jbadat Khan

. _Mlan Asfandyar

Mr. Rasool Khan ‘ o
Mr Fida | Muhammad (R eLire_d 0n 30.10.2010)
M. Muntazir Khan

Mr. /\t“ta ur_lRthan

Mr., Shahab Hamid Yousafaal

N Mr Ihsanullah
.| Mr Ghulam Hab|b

ATTESTED
=

YWY U )

!

09.04.2002 -
14.04.2002 -
. 29. 05. 2004
23.05.2002 -

29.05.2004

31.08.2002 -
- 13.11.2002.
04.03.2003
24.03.2003
.27.12.2005
.29.05.2004
127.12.2005
.22:05.2004

29.05.2004

©29.05.2004
.29.05.2004
129.05.2004
©26.05.2007

27.12.2005
26.05.2007

09.01.2006

01.02.2005
09.01.2006
27.12.2005

.26.03.2005
109.01.2006
17.05.2005

3.01.2006

127.04.2006

13.04.2006
13.04.2006

22.05.2006

11.09.2006
11.09.2006
26.05.2007

126.05.2007°
$23.12.2006
©.23.12.2006
31.12.2006
16.02.2007

16.02.2007

16.02.2007

CHIEF SECRETARY
KHYBER PAKHTUNKHWA




- ENDST:NO. & paTE pygy

P A copy is forwarded to:-

I Additionay Chief Secretary, J-"lmming & Dey. Departmenl; Khyher Pakh[:t.mkm-va.
2. Additiona Chief _Secretary( FATA), FATA Secretariaf

3. Senior Member,-Boar(if of R:s-)vem,Je, Khyber Pakht:unkf‘wva.

4. Secretary to Govemor‘, Khyber Pakm:unkhwa.

h. Principal Secrutary Lo Chief I‘/limster, Khyber Pakhtunkf‘lwa.

6. Al Admmistratlve Secratarips (o Govt. of Khyber Pakhtunkhwa.
7. Al Divisional (Zommiss;.icm.‘rs in Khyber Pakhtunkhwa. !
8. Al District Coordmation Officers in Khyber Pakhturﬂ<hwa, '
9. All Political Agents in FATA.

10, Accountan’t Generar, Khyber Pakhtunkhwa.

11, Accountant Gener'ar(PR) Sub Office, Peshawar.

L2 Al District Accounts Officers in Khyber Pakhtunkhwa.
L3, Al Agency Accounts oOfficers in FATA.
4. Officers concerneq.
150 PStg Chief Secretary, Khyber pakh
6. P.Sto Secretary Establishment g
7. PSto Special Secretary( Estt) £

tunkhwa.
yber Pakhtunkhwa.

stablishment Department. |
18. PAs to AS(E)/AS(}-iRD)/DS(E) Est'abiishment: Department
19, Office order filg,

(TABASSUM )
SECTIONj OFFICER(E—H)
VAN AFRIn i

ATTESTED
-+
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fppacie ~ / -
. INTHESUPREME COURT OF PAKISTAN
o B ‘(Appellate Jurisdiction).

Present:
Mr: Justice Anwar Zaheer Jamali
M. Justice Sh. Azmat Saeed

CIVIL PETITION NO.254-P OF 2013

(Oii appeal from the judgment dated 21.2.2013

~ of the Khyber Pakhtunkinva Service' Tribunal,

SRRRY .+ Pesfunvar passed in Appeal N0.1358/2010)

“me. al .

Governument ofiKhyber Pakhtunkhwa through. : ... Petitioner(s)

Secretary Establishment Department, Peshawar and .
others % ' | "
Versus ?v'-
_Azaﬁ Khan o . A Reépoﬁdent(s)
. For th..ei_'Petitioner ) . Mian Arshad Jan, Addl. AG KPK
; Respd'r!}dent" o :‘ . In person |
. Date 01 hearing . Y '05.3;2015 _
. o %, : R dnoi3 -

z l ~ Anwar Zaliee{ Jamali, ].- After hearing the submissions of the
1eamélc.1 Aadl. Advocale Ge%ﬂeral,— KPK, we are saltiéiﬁed that Lhe. relief granted
to the.llfespondent by the Téribtxnal in its judgment:is in accordance with law.
Moreé;er, there is no sﬁbstan:ﬁial Question of iaw of public importance

e 1 { ' i

o %fylegun this petition, »é/lﬁch.may justify irwoléing the jurisdiction of s

.C‘oagtj.' 0 . rticle 212(255) of &e Constitution of the Islamic Republic o

. o * the peti.i;ioneré. [)Lsrr_ussed Leav'fe '.'ef_{:‘s_gdi,,,,,..,. o

,,,,,, ; / "' ; Sd/- Anwar Zaheer Jam:

8 ; Sh. Azmat Saeed, J
. , \ : i | b {mec.
- ; Deputy Reghied

Pesllayvgr, . o - ‘S\‘Eg"_fme Court of Pak

05.03.2015 _ _ : __‘___,..;&sl:q;wan :

Not appgoged for reporting .
Safdar i i . ' ¢

F
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BEFORE THE KHYBER: PAKHTL!NKHWA SERVICE TRIBUNAL, PESHA

Appeal No. 1358/2010

Date of Institution. 19.7.2010
Date of Decision .. 21.2.2013

Azam Khan son of Azad Khan, Section Officer (Police-T),
Home Department, Government of Khyber Pakhtunkhwa,
Peshawar.. . .o

VERSUS

I Government of Khyber Pakntunkhwa through Secretary, Establishment
Department, Peshawar. ‘

Government of Khyber Pakhtunkhwa through Chief Secretary,
Peshawar

2.

............ (Respon(_jents)

 APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA . |
SERVICE TRIBUNAL ACT 1974 AGAINST THE IMPUGNED i
NOTIFICATION NO.SOE-III(ED)3(45)2007; DATED 19.2.2008 OF _ }
RESPONDENT NO.2, WHEREBY THE APPELLANT WAS PROMOTED 1
TO PROVINCIAL MANAGEMENT SERVICE (BPS-17) ON REGULAR O
BASIS WITH IMMEDIATE EFFECT ON 19.2.2008 INSTEAD OF
2.12.2003 AND ALSO ORDER DATED 11.6.2010, OF RESPONDENT
NO.1 WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED
TO IN VIOLATION OF RULES AND REGULATIONS.

MP. SAADULLAH KHAN MARWAT,

Advocate For appellant.

MR: SHERAFGAN KHATTAK,

Addl. Advocate General For respondents.

SYED MANZOOR ALI SHAH, MEMBER

MR. NOOR ALL KHAN, - . MEMBER ‘

" SYED MANZOOR ALL SHAH, MEMBER.- This appeal has been filed by
Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service
Tribunal Act 1974 against the order dated 19.2.2008 of respondent No.2, whereby
he was promoted to Provincial Management Service (BPS-17) on regular basis.with
- immediate effect from on 19.2.2008 instead of :2.12.2003 and against th‘e order
dated 11.6.2010, whereby his departmental appé_al has been rejected. It has been
prayed that on acceptancg of the appeal, the' respondents may be directed to

antedate and regularize promotion of appeHanf as Section-Ofﬂcer BPS-17 (SG)
wee:f. 2.12.2003 instead of 15.2.2008.

2. Brief facts of the case as averred in the mema: of appeal. are that the

. appellant while serving as Private Secretary in the Civil Secretariat was appointed '




&)
L

i,

- as Section Officer. (BPS 17) on acting charg basis with immediate effect by the

competent authority vide order dated 2.12.2003. He was subsequently promoted

on regular basis vide nohﬁcrataon dated 19.2.2008 with immediate effect instead

of ante-dating his promotion w.e.f. 2.12.2003. The appellant agitated the matter

several times through appeals/applications to higher authorities for seeking his

vested rights regarding ante-dation of his promOtion_from the date when the

vacancy was available in his turn, but in vain, Feeling aggrieved‘, the appellant filed

departmental appeal on 29.4.2010, before the competent authonty, which was
rejected vide order dated 11.6.2010, hence the present appeal.

3 After receipt of the appeal, pre-admission notices were issued to the

5. -

respondents. Despite of repeated adjournments for three times, the respondents
faited- to - file written reply. On 15.10.2010, the appeal was admitted to regular
heanng. Written reply by the respondents filed on 6. 12 2010 and contested the
appeal.

4. Arguments heard and record perused.

5. The learned Counsel for the appellant argued that a large number of

posts of BPS-17 of PCS(

Executive & Secretariat Groups) were fallen vacant to the
share of promotion quota since long in the Civil Secretariat even then the appellant ..
alongwith others was appointed as Section Officer (BPS-17) on acting charge basis
vide order. dated 2.12.2003. On 19.2. 2008, the appellant was promoted on regular

© basis with immediate effect instead of ante- dat:ng his promotion when ciear -‘-fi:-

vaCcﬂC\/ was available for h|m and deprived h|rn of his legitimate rights. He stated ¢ )

\\
v
that if a Civil servant was. asked to hold a3 hlgher post to which he was @1) A
subsequently promoted on regular basis, was entitled to the salary etc. attaching

o such post for the period that he held the same and also entitled to any other

oenefits including seniority .etc. because it was the duty of the respondent

L

department to promote him on regular basis against a post available for him. He

relied on -a ]udgment of the ‘august Supreme Court of Pakistan as reported in

2006- SCMR 1938 He Furthcr stated that vide consohdated
3.3.20089,

judgment dated
in similar nature cases of Muhammad Igbal Khattak and another in "

Service Appeal No. 617/7008 wherein on acceptance of the appeal, the official

respondents were directed to ante-date promotion of each of the two appellants
to the respective dates on which a vacancy became avilable for the respective
wrn of the appellants or from the respective dates of their taking charge of such
vacancy on officiating/acting charge basis, whlchever is later. This judgment of the
Tribunal has also been upheld by the august Supreme Court of Pakistan vide
judgment dated 24.5.2012 in C.As No. 860 1o 861 of 2010. The appeliant being

A }




sinilarly placed person is also entitied to the same treatment. He requested that -

the appeal may be accepted as prayed for,

S 7. The learned AG ' argued that the apgellant was appomted'as Section

Officer (BPS-17) purely on 'temporary basis as wé“,i as stop gap arrangement which.

ue any right. Under sub rule-4 of Rule-S of (Appointment, Promotion
and Transfer)

do not accr

Rules 1989, fé}ppointees against a temporary vacant post are liable to
reversion till the return df the lien holder of the post against which he was
promoted/appointed, Henc'e acting charge appointment does not confer any right
for the purpose df regufargpromotion. However;, tbe appeilant was appointed on
acting charge basis agaihst the post reserévefd for initial recruitment. On
promulgation of PMS Rules 2007, a working papér Was prepared and placed before

thePSB, which in its meeting held on 9.2.2008, considered name of
and recommended for

the appeliant
-prometion to the post of PMS (BPS-17) on regular basis, So

far as the question of back benefits is concerned, the a
fing

ppellant is getting all
ncial benefits of BPS-17 w.e.f. the date of his appointment on acting basis. He

Fequested that the appeal may be accepted as prayed for,

—_————

8. The Tribunal while: agreeing with the arguments advanced by the

learned counsel for the appellant bbserves that the appellant was promoted

as
Section Off

cer (BPS-17) on acting charge basis vide order dated 2.12.2003. As per

rulhing of the august Supreme Court of Pakistan  if a civil servant was asked to

—_—— e

hold a higher post to which he was subsequently p

rorhoted on requiar basis, was
entitled to the salary etc, attaching to such post f

or the period that he held the
same and also entitled to agln:y other benefits including seniority etc. Abecause

it was
the duty of the respondent|
R O

department to promote the appellant on regular basis
against a post available for him at relevant time.
Service Appeal No. 612/20‘_08 has also been up
of Pakistan vide judgment d.ated 24.5

Judgment dated. 13.3.2009 in

t]eld by the august Supreme Court
2012 in C.As No. 860 to 861 of 2010,
9, In view of the above, the appeal is accépte'd to the extent that the

ntment is directed to ante-date. br_omotion of the appellant from -
the date of availability of

respondent depa

postin his quota. Parties are left to bear their own-costs.

o @}‘ 'Fi[I\JeNt;aULogEsEned' Fo éz_?e record. WWM‘@W’%' Zé |
(:',:’1, A {9 . : % !z 2‘7 -

——020.2.2013, - - 4 7.
4;2%. 277 4
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Depury Secreta:v"

‘ -Clv_ll oe rretarlat Peshawa,r

Abdul Samad e
Deoutv %ecrvetaty
Fmanrp Deoa:tm
Govu. of K.P- J<~

3‘ O Ahmad:

(‘,O\A of K. p K
Crvil ¢ \a'crpta:mr« D.

Muhgnim acHs TS
Deputy Secrefaly .
Local Govt & Rur

Qedlhul -f"i
D(‘Dllt\/ Sec:etatv s
Sports Tourem. /-\r( hologyf'j"r;""
Department, & - A

Govt . of K.P. K, :

' Deoutv ‘%e" e ar.y

Fi n‘-f". e

Muh(,mmad ae(‘
Deouu/ﬁeoepmv i e
Home & Tnbal Affasrc Dep.an-t/
Covt of K l< :
Civil's r*cneta-'wt Pe%l\awa'r"'
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' ll '; KHYBER 'PAK‘HT.UNKHWA SERVICE TRIBUANAL,
'=~ i  PESHAWAR. |
"3i1§ l ‘ E
1 '»"1 : 'Appeal No, 1389/2011 ‘
g Muhammad Jamil Versus Secretary, Government of }\h\bL; ;
i Pakhtunkhwa., EstabhshmentDepn cte g
! I ) T
P JUDGMENT
101.09.2005 ABDUL "LATIF. MEMBER.- Counsel o1 the -
| "1 = . :
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| \ respondents présent.
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The Chief Secretary,

Govt: of Khyber Pakhtunkhwa
Peshawar.

Subject- = APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE DATE
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

Respected Sir,

| alongwith o;chér officers of Civil Secretariat had submitted a joint appeal
on dated 04-04-2013 on the subject noted above, but action is still awaited. | beg to
submit again as under:- -

i. That the appellant was serving in the Civil Secretariat Peshawar against
: the post of Deputy Secretary (BPS-18) on regular basis.

ii. . That the appellant has got at his credit a long tenure of service standing
more than 35 years.

ii.  That the appellant was previously serving as Superintendent
(BPS-16) in the relevant department. Notification was issued on

02-12-2003 by the Provincial Government in consultation with Provincial -

Selection Board, whereby the appellant was appointed as Section Officer
- (BPS-17) on Acting Charge Basis with immediate effect. Copy of the said
notification dated 10-07-2004 attached as Annexure-A.

iv. That the.appellant had been serving on the above said post in his
officiating capacity and it was 19" February, 2008 when the notification
with regard to the regularizations of the appellant for the Acting Charge

- Section Officers to the Section Officer (BPS-17) in Provincial Management
Service (PMS) was issued with immediate effect (Annexure-B), after
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

V. That right from the issuance of the above said notification, the appellant
has been struggling for his right of regularization from the date of his
acquiring the Acting Charge |ei/c5—-o7£2}_§5;é foe T Tl

vi. = That in the meanwhile, some colleagues of the appellant being on the
same footings have approached to the Service Tribunal and a detailed
judgment with regard to the regularization of the appellant was issued by
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009,
whereby the above said relief was granted to the appellants by the
Tribunal. Copy of judgment is attached as Annexure-C. '

vii.  That, however, the said judgment of the Service Tribunal was challenged
before the Supreme Court by the Establishment Department and the
Honorable Apex Court was kind enough to give an elaborate and detailed
judgment with regard to the same grievance on 24.05.2012. Copy of the

5

said judgment is attached as Annexure-D.

vili. ~ That as a result of the above said judgment of the Honorable Supreme
Court of Pakistan the notification with regard to the anti-date promotion of
the petitioners from the dates of their taking Acting Charges on the
relevant posts was issued. Copy of the said notification dated 25.07.2012
issued by the Establishment Department is attached herewith as

Annexure-E. N
o s LS B |

(Contd: page — 2)
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" In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the

Supreme Court of Pakistan upheld the decision of the Khyber
Pakhtunkhwa Service Tribunal in the service appeal No.1358/2000 and -
granted relief to the appellant (Annexure-F).

In another writ petition No0.2640-8/2012, Abdus Samad and others Vs
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar

granted relief to the petitioners by extending the benefit of judgments in-
the similar cases (Annexure-G).

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the
Service appeal No0.1589/2011 Muhammad Jamil Vs Government of
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service
appeal, cited above in the same manner as was prescribed and indicated
in the above judgments (Annexure-H).

That in the light of the above noted facts the appellant also did not
approach to the Honorable Service Tribunal as his case being totally
identical to the cases of the Civil Servants who had agitated the above
said matter before the different forums including the Service Tribunal, High
Court and the Honorable Supreme Court of Pakistan, hence the appellant
is therefore, legally entitled to be treated alike and any denial from his
above said right from the Establishment Department side will not only be
un-constitutional, discriminatory and also contradictory to their own

notification issued above for the regularization of the other Civil Servants
being on the same footings.

That by not extending the benefit of the judgment of August Supreme
Court mentioned above to the appellant, Establishment Department is also
in clear violations of the directions as issued by the Supreme Court of
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is
reproduced below for the ready reference:- ’ '

“we may observe that if the tribunal or this court decides
a point of law relating to the terms of service of a civil
servant which covers not only the case of the civil servant
who litigated but also of other civil servants who may
have not taken any legal proceedings, in such a case, the
dictates of justice and rule of good governance demand
that the benefit of the above judgment be extended to
other civil servants, who may not be parties to the above
litigation instead of compelling them to approach the
Tribunal or any other legal forum. The above view was
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC

(CS)11”.
That the Establishment Department is under obligation in terms of Article
190 of Constitution of Islamic Republic of Pakistan, 1973 to act in
accordance with and to comply with the above un-equivocal direction of
the Apex Court and extend the benefit of the above said judgment to the
appellant was equally entitled to the same relief and refrain from forcing
them to individually approach the Service Tribunal for the same relief as

has already been granted by the different legal forums including the
Ho ble Supreme Court of Pakistan.

Contd: page - 3
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KNT DEPARTMENT
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:?ecl Peshawar the February 01, 2016

Namc of ottlcer ; ' | Present posting / Address

Mr.Shah Jehan (PMS BS 18) | | |[DSPHE Depit

Mr.Usman Shah (PMS BS-18) | {4 || D.S Health Deptt

Mr.Farhad Khan (PMS BS-18) ; ' {1 D.S Environment Deptt
[V Muhammad Ayub (PMS BS-18) if || DS RR&S Deptt

Mr. ,\/eem Khan Khattal\ (PMS BS-1 5’: A C/O C&W Department

]{uucd Depuly Secretary ! .' 1 '

f
l

Mr. L\nwcu ul-Haq (P\/[S BS-18) ;

e

i {| D.S E&SE Deptt

Mr. \/Iuhammad Naseem' (PMS BS lE:f‘. :

D.S Finance Department

M. I\iulﬂmmad S;ddlque (PMS BS-I§ ¢

D.S Finance Department

API‘L“LS FOR PROMOTION ¢
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR

Service Appeals No. 334 of 2016

Azeem Khan ... {(Appellant)

Versus

1. Chief Secretary, Khyber Pakhtunkhwa. :
2. Secretary to Govt. of Khyber Pakhtunkhwa, Establishment Department.
3. Secretary to Govt. of Khyber Pakhtun‘khwa, Finance Department.

................................................................................ (Respondents)
PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 1,2 & 3

BRIEF

The appellants have requested for antedation of their promotion in BS-17 w.e f
the date of their acting charge appointment in BPS-17. These officers while working as
Supdt / Private Secretaries were appointed as Section Officers on acting charge basis
against the posts falling under initial recruitment quota under rule 9(3) of Khyber
PakHtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989. Later
on, they were promoted as PMS BS-17 on regular basis upon availability of vacancies
in their share. According to rule 9(8) of Khyber Pakhtunkhwa, Civil Servants
(Appointment, Promotion & Transfer) Rules, 1989, “acting charge appointment shall not
confer any vested right for regular promotion to the post held on acting charge basis”,
Hence, plea of the appellants for antedation of their promotion is not justified. The
judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the
appellants in cases of Mr. Muhammad Jamil and Mr. Abdul Samad & others

respectively are also challenged by this department in Supreme Court of Pakistan and’

are subjudice.

- Respectfully Sheweth,

PRELIMINARY OBJECTIONS:

1. That the appellants have got no cause of action/locus standi to file the instant

appeals against the respondents.

2 That the appeals are not maintainable.

3. That the appeliants have presented the facts in manipulated form which

disentities them for any relief whatsoever.

That the appeals are barred by law/time.

That this Honourable Tribunal lacks jurisdiction in the matter. '

That the appellants have suppressed material facts from the Tribunal,

That the appellants have not come to the Tribunal with clean hands.

That the appellants are estopped to file the instant appeals due to their own

conduct,

. That the appeals are bad for non-joinder of necessary parties.

10 That the instant appeals are hit by Section 4(1) (b) (ii) of the Khyber

Pakhtunkhwa, Services Tribunal Act, 1974,

PN oA

11, That the appeals are hit by laches.
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® ONFACTS:

Needs no comménts / Pertains to record.
Correct. Pertains to record.

Upon availability of vacancy in their share, the appeliants were promoted to PMS
BS-17 on reguiar basis in 2008 and PMS rules were promulgated at that time.
Moreover, as per rules, promotion is always notified with immediate effect.

Incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad
lqbal Khattak and Mr. Ahmad Khan, who belonged to PCS (EG) cadre. As posts
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa
ordered to antedate their promotion and the said judgment of Services Tribunal
was also upheld by the Supreme Court of Pakistan. Accordingly, their promotion
was antedated.

. As explained above.

As explained in Para 4 above.,

Incorrect. The Service Tribunal, Khyber Pakhtunkhwa had only directed to
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in
his share. The said judgment of Services Tribunal was also upheld by the

- Supreme Court of Pakistan. As the promotion of the officer was made at the right

time, hence a compliance report has been forwaided to Supreme Court of
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

. The Provincial Government in consultation with Law Department has filed CPLA

in the Supreme Court of Pakistan against the referred judgment of Peshawar
High Court, Peshawar and the case is subjudice.

The Provincial Government in consultation with Law Department has filed CPLA
in the Supreme Court of Pakistan against the referred judgment of Services
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10.Incorrect. The departmental appeals of the appellants were rejected as they were

devoid of merit and appellants were not entitled for grant of antedation of
promotion.

ON GROUNDS:

A.

Incorrect. The Iétter dated 27.11.2015 vide which the appeliants were informed
about rejection of their departmental appeals is justified, according to law, norms
of justice and is liable to be kept intact.

Incorrect. The appellants were appointed {0 the post of Section Officer on acting
charge basis against the posts falling under initial quota under rule 9(3) of Khyber
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989,
No posts were available in their share for promotion.

. Incorrect. The case of appellants is not identical to the referred cases of Mr. Igbal

Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and' posts
were available in their share. Their promotion was antedated as Supreme Court
of Pakistan also upheld the judgment of Khyber Pakhtunkhwa Services Tribunal
in Service appeal No. 612 & 613 of 2008.

This department in consultation with Law Department filed CPLA in the Supreme
Court of Pakistan against the referred judgment of Services Tribunal and the
case is subjudice.
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E. Incorrect. The cases of appellants are aItogether different from the cases of Mr. ,

lgbal Khattak & Mr. Ahmad Khan as already, explained above. However -the

instant appeals are similar to the cases of Mr. Abdul Samad & others in Service

appeal No. 2640-8/2012 and Appeal No. 1589/2011 filed by Mr. Muhammad
Jamil wherein relief has been granted to the appellants by Peshawar High Court,
Peshawar & Services Tribunal Khyber Pakhtunkhwa respectively. However, this
department in consultation with Law Department has filed CPLA in Supreme

Court of Pakistan against above mentioned Judgments and cases are still
subjudme ~

F. Incorrect. As explained earlier.

1

G. The respondenfs may also be allowed to forward additional grounds.

in the light of the above mentioned submissions / facts, the instant

appeals being devoid of ments legal footing and badly tlme barred may be
dismissed. . - '

(Respo,nmdents No.1&2) ' Secretary. Flnanlce Departmgnt
(Respondent No 3} %

7,
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR. i
| }Eg
s
~ Service Appeal No. 334/2016 th o
Azeem Khan VS Govt: of KPK & others i

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-11) All objections raised by the respondents are incorrect and
baseless. Rather the respondents are estopped to raise
any objection due to their own conduct.

FACTS:
1.  Admitted correct by the respondents as the service record of
the appellant is present in the concerned department.

2. Admitted correct by the respondents as the ‘service record of
the appellant is present in the concerned department.

- 3. Incorrect. The appellant was appointment as SO (BPS-17) on

acting charge basis in 2004 which means that post of BPS-17 is
available at that time and according to superior Courts
judgment that if post is available then civil servant should be
promoted on regular base rather than acting charge base.

4.  Incorrect. The post was also available at'the time of promotion
of the appellant on acting charge basis as the appellant was
promoted on acting charge basis at that time and according to
superior Courts -judgment that if post is available then civil

. servant should be promoted on regular base rather than acting
charge base. -

5.  As explained above.



6. "As explained in para 4 above.

Incorrect. While para 7 of the appeal is correct:

Not replied according to para 8 of the appeal. Moreover para 8

of the appeal is correct.

Not replied according to para 9 of the appeal. Moreover para 9

of the appeal is correct.

10. Incorrect. The appellant has good cause of action therefore he
departmental appeal which was also rejected for no good
ground. :

A

B)

9

D)

- E)

F)

G)

GROUNDS:

Incorrect. The impugned orders dated 01.02.2016 is
against the law, facts, norms of justice and material on

- record, therefore not tenable and liable to be set aside.

Incorrect. The appellant was promoted to the post of BPS-
17 on dated 10.7.2004 on acting charge base which
means that post the post of BPS-17 was available at that
time. |

Incorrect. While para C of the appeal is correct.

Not replied according to para D of the appeal. Moreover
para D of the appeal is correct. 4

Incorrect. The case of the appellant is similar to the cases
mentioned in para E of the appeal, therefore the appellant
is similarly placed person and also entitled for the same
relief.

Incorrect. As explained earlier.

Legal.

It is, therefore, most humbly prayed that the appeal
of appeliant may kindly be accepted as prayed for.



" APPELLANT
Through:
( M. ASIF YOUSAFZAI )
ADVOCATE SUPREME COURT,
&

( TAIMUR REFKHAN )
ADVOCATE HIGH COURT.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder
are true and correct to tt;.%gest of my knowledge and belief.
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