
■ 29^'^ May, 2023 . 1 Learned counsel for the appellant present. Mr. Fazal Shah

Mohmand, Additional Advocate General for the respondents

present.

Learned counsel for the appellant present and requested for2.

adjournment in order to prepare the brief. Adjourned. To come up

for arguments on 03.07.2023 before D.B. P.P given to the parties.

^ (Muhammad Akbar Khan) 

Member (E)
(Kalim Arshad Khan) 

Chairman
*Kaleem Ultah

3''^'July, 2023 1. Nobody present on behalf of the appellant. Mr. Asif Masood 

All Shah, Deputy District Attorney for respondents present.

2. The case was called time and again but neither the appellant 

nor his counsel put appearance, therefore, the appeal in hand is 

dismissed in default. Consign.

3. Pronounced in open Court in Peshawar given under our hands 

and seal of the Tribunal on this 3’'^' day of July, 2023.

(Rashida Bano) 
Member(J)

(Kalim Arshad Khan) 
Chairman

’^Adiian Shah*

D
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04.04.2023 Appellant present through counsel.

Asif Masood All Shah learned Deputy District Attorney

alongwith Riaz Khan Superintendent for respondents present.

File to come up alongwith connected Service Appeal

No.239/2016 titled “Muhammad Siddique Vs. Government of

Khyber Pakhtunkhwa” on 28.04.2023 before D.B. Parcha Peshi

given to the parties.

(Muhamma<^kbar Khan) 
Member (E)

(Rozina Rehman) 
Member (J)

28.04.2023 Appellant present through counsel.

Fazal Shah Mohmand, Additional Advocate General for 

respondents present.

5
File to come up alongwith connected Service Appeal 

No.239/2016 titled “Muhammad Siddique Vs. Government of Khyber 

Pakhtunkhwa on 29.05.2023 before D.B. Parcha Peshi given to the 

parties.

$

(Rozina Rehman) 
Member (J).

*M)iiozem Shah*

II
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Mr. Shahkar" Khan, Advocate junior of learned 'V-^ 

counsel for the appellant present. Mr. Riaz Khan 

Paindakhel, Assistant Advocate General alongwith Mr. Riaz 

Superintendent and Mr. Sajid Superintendent for the 

respondents present.

01.06.2022

Junior of learned counsel for the appellant is again 

seeking adjournment as learned counsel for the appellant 

is busy in the august Supreme Court of Pakistan. 

Adjourned. Last opportunity is granted. To come up for 

arguments on before the D.B on 08.08.2022.

K
A

(Mian Muhammad) 
Member (E)

(Salah-ud-Din) 
Member (J)

. i
'.I

\



7
!■

I
t .

i' ■ %

The Tribunal is non-functional, therefore, the case is 

adjourned to 14.04.2022 before D.B for the same.

:• 04.02.2022

Reade

14,04.2022 None for the appellant. Mr. Kabirullah Khattak, Addi. AG 

for the respondents present. Notices be issued to the appellant and 

his counsel for arguments on 01.06.2022 before DB.

*.

'V;

-
(Rozina Rehman) 

Member (J)
CHAIRMAN ‘K
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Mr. Muhammad AsifYousafzai, Advocate/for the appellant 

present. Mr. Muhammad Adeel Butt, Additional Advocate General 

for the respondents present.'

Learned counsel for the appellant stated at the bar that the 

brief of the instant appeal has been' misplaced, therefore, time 

may be granted to him for arguments. Adjourned. To come up 

for arguments before the D.B on 04.11.2021.

31.G8.2'021.

nr-..
If\

:

■i'

K—^ 9

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE^vy'

.)
V.

T..

'r

Counsel for the appellant and Mr. Kabirullah 

Khattak, Addl. AG for the respondents present.

04.11.2021

Learned counsel for the appellant requests for 

time to prepare the arguments. Request is accorded. 

To come up for arguments on 04.02.2022 before the

D.B.

;•
/

(Rozina Rehman) 
Member(J)

\

V .

r
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v.30.03.2021 Nemo for parties. M.
Riaz Khan Paindakheil learned Assistant Advocate 

General present.r'w

Preceding date was adjourned on a Reader's note, 

therefore, both the parties be put notice be issued to

• j

both the parties for /2021 for arguments,

before D.B.

\

(Atiq ur Rehman Wazir) 
Member (E)

(Rozina Rehman) 
Member (J) ^

w

13.07.2021 Clerk of counsel for the appellant present. Muhamamd Riaz 

Superintendent aiongwith Muhammad Riaz Ahmed Paindakheil,, 
Assistant Advocate General for the respondents present.

Clerk of counsel for the appellant stated' that learned 

counsel for the appellant is unable to attend the Tribunal today 

due to strike of Lawyers. Adjourned To corne up for arguments 

before the D.B. on 31.08.2021

(ATIQ-UR-REHMAN WAZIR) 
MEMBER (EXECUTIVE)

(SALAH-UD-DIN) 
MEMBER (JUDICIAL)
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.'V,Due to public holidays on account of Covid-19, the case 

is adjourned. To come up for the same on 30.06.2020 before 

D.B.

03.04.2020

■;\

• \

Due to Covid-19, the case is adjourned. To come up for the 

same on ^^0^.2020 before D.B.
30.06.2020

■ '-T ’ i'' .

.er'

19.10.2020 Junior to counsel for the appellant and Addl. AG 

alongwith Naheed Guf Assistant for the respondents 

present.
The Bar is observing general strike today, therefore, 

•te
the matter is adjenjrned 28.12.2020 for hearing before the
D.B.

jf

\

(Mian Muhammad 
Member

Chairman

, Due to summer vacation, case is adjourned to 

30.03.2021 for the same as before.
28.12.2020



Lawyers are on strike as per the decision of ^ 

Peshawar Bar Association. Adjourn. To come up for 

further proceedings/arguments on 21.02.20JJB before 

D.B. Appellant be put on notice for the date fixed.

19.12.2019

V
"^^ber

lember

21.02.2020 Appellant with counsel present. Mr. Ziaullah, DDA 

alongwith Mr. Zar Muhammad, Assistant for respondents 

present. Arguments heard. To come up for order on 

1 1.03.2020 before D.B.

Member Member

11.03.2020 Mr. Zia Ullah learned Deputy District Attorney present. 

Due to rush of work, further proceedings in the case in hand 

could not be conducted. Adjourn^To come up for order on 

03.04.202m)efore D.B.

C
Member Member

I



m
Junior te' cGiinsel for the appellant-and Mr. Zia 

Ullah learned Deputy District Attorney alongwith Mr. 

Saleem Superintendent for the respondents present. 

Junior to counsel for the. appellant, request for 

adjournment as senior counsel for the appellant is not in 

attendance. Adjourned. To come up for arguments on 

30.05.2019 before D.B.

26.03.2019

-1^

• .y

M/-
(Muhammad Amin Khan khudi) 

Member
(Hu&ain Shah) 

Member

Junior to counsel for the appellant present. Asst: AG 

alongwith Mr. Nizam ud Din, Assistant for respondents present. 

Junior to counsel for the appellant seeks adjournment as senior 

counsel is not available today. Adjourned. Case to come up for 

arguments on 23.07.2019 before D.B.

30.05.2019

Clerk t^®counsel for the appellant and ]vM®^{Mlah, Deputy 

District Attorney alongwith Mr. Muhammad Saleem, Superintendent 

for the respondents present. Clerk to counsel for the appellant

23.07.2019

requested for adjournment on the ground that learned counsel for the

available today. Adjourned to IQ. 10-2019 forappellant is not

arguments before D.B. A

•v. N KUNDI)(M. AMIN(HUSSAIN SHAH)\: 

MEMBER
i

MEMBER

1
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Junior to counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant seeks adjournment as seni^\, 

counsel for the appellant is not in attendance. Adjourned by way 

of last chance. To come up for arguments on 06.12.2018 before 

. D.B.

26.11.2018

Member

Clerk to counsel for the appellant present. Mr. Kabirullah, 

Addl: AG for respondents present. Clerk to counsel for the appellant 

seeks adjournment as counsel for the appeal was busy before the 

Hon’ble Peshawar High Court. Adjourned. Case to come up for 

arguments on 22.01.2019 before D.B.

06.12.2018

f' 1

(M. Amin Khan Kundi) 
Member

(AhiTjad Hassan) 
Member

22.01.2019 Learned counsel for the appellant and Mr. Kabirullah 

Khattak learned Additional Advocate General alongwith 

Mr. Saleem Superintendent for the respondents present. 

Learned counsel for the appellant seeks adjournment.

Adjourned. To come up arguments^om/26.03.2019 before

'I
(Hussain Shah) 

Member
(Muhammad Amin Khan Kundi) 

Member

• ir ■
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28.06.2018 Junior to counsel for the appellant and Mr. Muhammad Jan 

learned Deputy District '•Attorney alongwith Mr. Muhammad 

Saleem Superintendent for the respondents present. Junior to 

counsel for the appellant seeks adjournment as senior counsel is 

not in attendance. Adjourned. To come up for arguments on 

10.08.2018 before D.B. . .

(Muhammad Amm Kundi) 
Member

(Muhammad Hamid Mughal) 
Member

10.08.2018 Junior counsel for the appellant and Mr. Zia Ullah learned Deputy 

District Attorney present. Junior to counsel for the appellant seeks 

adjournment as senior counsel is not in attendance. Adjourned. To come 

up for arguments on 09.10.2018 before D.B.

O-
(Muhammad Amin Kundi) 

Member
(Muhammad Hamid Mughal) 

Member

Junior to counsel for the appellant and Mr. Zia Ullah 

learned Deputy District Attorney for the respondents present. 
Junior to counsel for the appellant seeks adjournment as his senior 

counsel is not available in today. Adjourned, fo come, up for 

arguments on 26.11.2018 before D.B.

00,10.2018

MemberMcinber
' <1

\\k /
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Junior to counsel for the appellant and Mr. Ziaullah, 

DDA for the respondents present. Junior to counsel for the 

appellant seeks adjournment as senior counsel is not in 

attendanee. Adjourned. To eome up for arguments on 

29.12.2017 before this D.B.

29.09.2017

Member

29.12.2017, Clerk to counsel. for the appellant^ and Usman Ghani, 
District Attorney for respondents present. Arguments could not be 

heard due to incomplete bench. Adjourned. To come up for 

arguments on 27.02.2018 before D.B,.

•j I

27.02.2018 Counsel for the appellant and Additional AG for -the 

respondents present. Learned counsel for the appellant 

requested that the department be directed., to apprise this 

Tribunal about the availability of vacancy in the quota of 

appellant with dates. Directions are issued accordingly. To 

come up for record and arguments on 13.4.2018 before the 

'D.B. f

Member man

13.04.2018 Appellant alongwith counsel and Mr. Ziaullah, DDA 
alongwith Muhammad Aslam, SO (Lit) for the respondents 
present. The court time is over. To come up for arguments 
28.06.2018 for arguments before the D.B.

on

V

I
ember haHiTian
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Counsel for the appellant and Mr. Muhammad 

Irshad, SO alongwith Mr. Ziaullah, Government Pleader 

for the respondents present. Rejoinder submitted. Learned 

counsel for the appellant requested for adjournment. To 

come up for final hearing on 20.3.2017 before D.B.

29.11.2016
p

r

;

r

Member

i

Counsel for the appellant and Addl: AG for respondents 

present. Arguments could not be heard due to incomplete bench. To 

come up for arguments on 29.06.2017 before D.B.

^ 20.03.2017
i

]; I

J 1

A
(AHMAD HASSAN) 

MEMBER

'j

1

Counsel for the appellant present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents also present. Learned counsel for 

the appellant requested for adjournment. Adjourned. To come up for 

arguments on 29.09.2017 before D.B.

•i

29.06.2017

I. f

(Muhammad Amin Khan Kundi) 
' ' Member

1

ii

'h
•

c.
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29.06.2017 Counsel for the appellant present. Mr. Muhammad Jan, Deputy 

District Attorney for the respondents also present. Learned counsel for
-1

the appellant requested for adjournment. Adjourned. To come up for 

arguments on 29.09.2017 before D.B.

(Muhammad Amin Khan Kundi) 
Member

(Gul ZeyKhan) 
Member

\

/'J
i

29.09.2017 Junior to counsel for the appellant and Mr. Ziaullah, 

DDA for the respondents present. Junior to counsel for the 

appellant seeks adjournment as senior counsel is not in 

attendance. Adjourned. To come up for arguments on 

29.12.2017 before this D.B.

ber

29.12.2017 Clerk to counsel for the appellant and Usman Ghani, 

District Attorney for respondents present. Arguments could not be 

heard due to incomplete bench. Adjourned. To come up for 

arguments on 27.02.2018 before D.B

Meml
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Counsel for the appellant, M/S Sultan Shah, Assistant and 

'rshad Muhammad,'. ^:SO alongwilh Additiona AG for 

respondents present. Written reply' on behalf of respondents 

submitted, copy whereof handed over to learned' Additional 

AG. To come up. for rejoinder and arguments on 29.11.2016 

before D.B.

0T08.2016 .
;!•
5
1
1
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Counsel for the appellant and Mr. Muhammad 

Irshad, SO alongwith Mr. Ziaullah, Government Pleader 

for the respondents present. Rejoinder submitted. Learned 

counsel for tfe appellant requested for adjournment. To 

come up for final hearing on 20i3.2017 before D.B.

.. 29.11.2016

illii:mi'll,-' ^
iiiit a^11
I!

d
§■ Membert'!

i: Id;.'M-1 t\ i: *1u-

%N

ill

I Counsel for the appellant and Addl: AG for respondents 

present. Arguments could not be heard due to incomplete bench. To
I I •

corrie up for arguments on 29.06.2017 before D.B.

2C.03.2017
si 'I-.1 iiii •i!

;

(AHMAD HASSAN) 

MEMBER
1^:
i'.i.

MNt • I
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Counsel for the appellant present. Learned counsel for 

the appellant argued that the appellant was serving as Section 

Officer when promoted as Deputy Secretary on acting charge 

vide order dated 10.7.2004 and there-after regularly 

promoted as PMS officer on 18.8.2008. That the appellant was 

entitled to regular promotion w.e.f. the date of availability of 

vacancy i.e. 10.7.2004 and therefore submitted departmental 

appeal for retrospective promotion on 26.11.2015 which was 

rejected on 01.2.2016 communicated to the appellant on 

18.3.2016 and hence the instant service appeal on 31.3.2016.

• 13.4.2016

;
.T

basis

: ;
:

i

J That similarly placed employees were granted

in appeal No. 612-613 of 

2008 decided on 13.3.2009, appeal No. 13'5'8/20002deeided on 

N^^05,3^>.2015^nd appeal No. 1589/2011 decided on 08.09.2015 and 

that the appellant is also entitled to the similar treatment by 

promoting with retrospective effect from 10.7.2004.

•4
V-

^ i

e g !
\

: .

.ii

Points urged need consideration. Admit. Subject to 

deposit of security and process fee within 10 days, notices be 

issued to the respondents for written reply/comments for 

26.5.2016 before S.B.w

t:

Cha^i^lin•;

i

. ■ •:!

■; -

26.05.2016 Counsel for the appellant and M/S Sultan Shah, 

Assistant and Muhammad Irshad, SO alongwith Addl. AG for the 

respondents present. Requested for adjournment. To come up 

for written reply/comments on 08.08.2016 before S.B.

N

V

Chairman

I

i> .
■rA> 4 c .‘-“r
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Form- A

FORM OF ORDER SHEET
Court of

:?34/2016Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

31.03.2016
1 The appeal of Mr. Azeem Khan presented today by Mr. 

Muhammad Asif Yousafzai Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

proper order please. I
REGISTRAR

2 /This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon /? oh^

t

I

_"-'V •^*^U >«jUi>i. Ill
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR,

.334 /2016APPEAL NO

V/SAzeem Khan Govt: of KPK etc.

INDEX

S.NO. Documents Annexure Page No.
Memo of appeal1. 1-4
Copy of Notification (10.07.2004)2. A 5-07
Copy of Notification (19.2.2008)3. B 8-9
Copy of Service Tribunal Judgment 
dated 13.3.2009

4. C 10-15 Vs

Copy of S/Court Judgment dated 

24.05.2012
5. D 16-20

Copy of Notification (25.7.2012)6. E 21-23
Copy of S/Court Judgment (5.3.201$)7. F 24-27
Copy of High Court Judgment 
(08.09.2015)

8. G 28-36

Copy of Order sheet dated 

(01.09.2015)
9. H 37-39

10. Copy of Departmental Appeal 40-42
11. Departmental Rejection Order J 43

Vakalat nama12. 44

APPELLANT

THROUGH:

(M. ASIFYOUSAFZAI)

&

(TAIMUR ALI KHAN) 
ADVOCATES, PESHAWAR

4

I
k
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

/2016APPEAL NO

S Trjfe'
Ke 3/Mr. Azeem Khan, Deputy Secretary (BPS-18) (Retd)

C&W Deptt: Department. Peshawar.

(Appellant)

VERSUS

1. The Provincial Govt: trough Chief Secretary KPK, Peshawar.
2. The Chief Secretary Govt of KPK, Peshawar.
3. The Secretary Establishment, KPK, Peshawar.
4. The Finance Secretary KPK, Peshawar.

(Respondents)

APPEAL UNDER SEC- 4 OF KHYBER PAKHTUNKHWA SERVICE 

TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED. 01.02.2^$ 

COMMUNICATED TO APPELUNT ON 18.03.2016 WHEREBY THE 

DEPARTMENTAL OF THE APPELLANT WAS REJECTED FOR NO GOOD 

GROUND.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL THE ORDER DATED. 
01.02.2016 MAY BE SET-ASIDE AND THE RESPONDENTS MAY BE 

DIRECTED TO CONSIDER THE APPELLANT FOR ANTI-DATE 

PROMOTION ON REGULAR BASIS W.E.FROM 10.07.2004 WITH ALL 

BACKS AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY 

WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND PROPER THAT MAY 

ALSO BE GRANTED IN FAVOUR OF THE APPELLANT.

j



RESPECTFULLY SHEWETH:

That the appellant has good service record trough out in his long 

tenure of 30 years and no compliant has been filed against the 

appellant so for.

1.

Tihat the appellant was previously serving as Superintendent (BPS- 
16) in the relevant department. Notification was issued on 

10.07.2004 by the Provincial Government in consultation with 

Provincial Selection Board, whereby the appellant was appointed 

as Section Officer (BPS-17) on Acting Charge Basis with 

immediate effect. Copy of the said Notification dated 10.07.2004 

is attached as Annexure-A).

2.

That the appellant had been serving on the above said post in his 
officiating capacity and it was 19^^ February, 2008 when the 

notification with regard to the regularizations of the appellant for 

the Acting Charge Section Officers to the Section Officer (BPS-17) 
in Provincial Management Service (PMS) was issued with 

immediate effect, after serving in PCS Secretariat Cadre from 

10.07.2004 to 18.2.2008. Copy of Order is attached as Annexure-

3.

B.

That in the meanwhile, some colleagues of the appellant being on 

the same footings have approached to the Service Tribunal and a 

^detailed Judgment with regard to the regularization of the 

appellant was issued by the Service Tribunal in Appeal No.612 and 

613/2008 dated 13.3.2009, whereby the above said relief was 

granted to the appellants by the Tribunal. Copy of Judgment is 
attached as Annexure-C.

4.

That however, the said Judgment of the Service Tribunal was 
^challenged before the Supreme Court by the Establishment 
Department and the Honourable Apex Court was kind enough to 

give an elaborate and detailed judgment with regard to the same 

grievance on 24.05.2012. Copy of the said Judgment is attached 
as Annexure-D.

5.

That as a result of the above said judgment of the Honourable 

jSupreme Court of Pakistan the notification with regard to the 

anti- date promotion of the petitioners from the dates of their 

.taking acting charges on the relevant posts was issued. Copy of 
the said notification dated 25.07.2012 issued by the 

Establishment Department is attached as Annexure-E.

6.

1

■ j;
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In another case Government of Khyber Pakhtunkhwa Vs Azam 

Khan/the Supreme Court of Pakistan upheld the decision of the 

Khyber Pakhtunkhwa Service Tribunal in the Service Appeal 
No.1358/2000 on 05.03.2015 and granted relief to the appellant. 
(Annexure-F).

7.

In another Writ Petition No.2640-8/2012, Abdus Samad and other 

Vs Government of Khyber Pakhtunkhwa, the Peshawar High Court 
Peshawar granted relief to the petitioners by extending the 

benefit of judgments in the similar cases. Copy of Judgment is 

attached as Annexure-G.

8.

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in 

the Service Appeal No.1589/2011 Muhammad Jamil Vs 

Government of Khyber Pakhtunkhwa to allow the benefits of the 

Judgments in the service appeal, cited above in the same manner 

as was prescribed and indicated in the above judgments 

(Annexure-H).

9.

That after the Judgment of the Service Tribunal, High Court and 

Supreme Court, the appellant also filed departmental on 

26.11.2015 which was also rejected on dated 01.02.2016 and 

communicated to appellant on 18.03 2016 from the office of 
C&W Deptt: Peshawar, for no good ground. Copy of departmental 
appeal and rejection order is attached is attached as Annexure-I &

10.

J).

That now the appellant comes to this august Tribunal on the 

following grounds amongst the others.
11.

GROUNDS:

A) That order dated 01.02.2016 is against the law, fact, norm of 
justice and material on record. Therefore liable to be set aside.

B) That the appellant was promoted to post of BPS-17 on dated 

10.07.2004 on acting charge base meaning by that the post of 
BPS-17 were available at that time and according to Superiors 

Courts judgment that if post is available then civil servant should 

be promoted on regular base rather than acting charge base.



;V'
That the some colleagues of the appellant on the same issue have 

filed Service Appeals No. 612/2008 and 613/2008 in this Service 

Tribunal and the Honourable Service Tribunal allowed the appeal 
and the relief was granted to the appellant. The judgment of the 

Tribunal was challenged by the Deptt in the Supreme Court of 
Pakistan which also uphold the decision of the Service Tribunal 
and the basis of Supreme Court judgment and Service Tribunal 
Judgment the Establishment Deptt: issued the notification dated 

25.7.2012, whereby anti-date promotion was given to the 

petitioners from the date of their taking charge on relevant posts.

C)

That recently similar nature appeal No.1589/2011 was also 

decided by this Honourable Tribunal in the favour of the 

appellant.

D)

E) That the appellant is similarly placed person and also entitled for 

the same benefits.

F) That the appellant was discriminated as many of his colleague 

have given anti-dated promotion, 'while the appellant was 

deprived from the same benefits.

G) That the appellant seeks permission to advance other grounds 

and proofs at the time hearing.

It is, therefore, most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

APPELANT

Azeem Khan

THROUGH:

(M. ASIFVOUSAFZAI)

(TAIMURALl KHAN) 
ADVOCATES, PESHAWAR
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ESTABLISHmENT DEPARTMENT
s

Dated Peshawar the 10.7.20Q4.
NOTIFICATION :

NO. SQE.II(ED)3(122UQQ3:-
wil:h the Provincial Selection iioarcl i 
Supenntendents/PrivatO' Seci'etanes of the Provincial Secretariat as Section 
Officers (BS-i7) on acting charge basis with immediate effecte

rim Conipetent Autliority in consLiltation 
ideascd to appoint the following

Sec NAME OF OFFICER 
WITH DESIGNATION

PRESENT POSTING
NO.

Mr.Sardar Ali Section Officer (Current Charge), E&A Dept.
Su iDerintendeigt 
Mr. Abdui Raziq 
^iiperintenden_t
Mr. Muhammad Yaqoob Section Officer (Current Charge), Finance 
Private Secretary 
Mr. Farmanullah

7 Section Officer (Current Charge), Schools & 
Literacy Department. ______________

i Deot.
Section Officer (Current Charge), Governor's
^cretariat (FATA). _ ______.____
Section Officer (Current Chargej/P'S' to Minister
fo_r Education_NWFP^____ ^________ '
Section Officer (Current Charge), Finance
_Depa rtment.__ ’ ____________
Section Officer (Current Charge), Agriculture 
Dept.
Private Secretary to Additional Chief Secretary, 
NWFP,

! Private Secretary 
' M.r. Abdul Aziz, 
Private Secretary 
Mr. Farhad Khan, 
Private Secretary. 
Mr. Shall Jehan, 
Private Secretary 
Mr, Johar All Shah, 
Private Secretary.

5.

6.

7,

8,

9. Mr. Zafeer Gul, 
Private Secretary 
Mr. Usman Shah, 
Private Secretary

Private Secretary,E&A Department.

Private Secretary, Health Department.10.

Private Secreta^-, Food Department.Mr. Samin Dan,
Private Secretary 
Mr, Muliammad Qasim 
Superintendent 
Mr. Azecm KImn,
Superintendent "___
Mr, Mir Ahmad, 
Superintendent

11.

Superintendent, Home SlTAs Department.12.

113. Liperinlendent, Governor's Secretariat
(FATA). ___________________________
Superintendent, Industries, Commeime, 
Mineral Dev. Labour and Tech. Education

c:
O

H,

Department
Superintendent, Industries, Commerce, 
Mineral Dev. Labour and Tech. Education

Mr, Jehangir Khan 
Superintendent

15.

Department___________________
Superintendent, E&A Department16. Mr. Ghazi Khan, 

Superintendent
Private Secretary, Health DepartmentMr, Anwar-ul-Haq 

Private Secretary
,17.

Private Secretary, Chief Minister's Secretariat.Mr, Mushtaq Ahmad 
Siddiqi, Private Secretary

18,

Superintendent, Education DepartmentMr. Muhanimad Ayub,
5u]sei-mte_ixlen_t_____
Mr, Qasim .'Jan, 
Superintendent

J9
■/..

O'
Superintendent, E.TA Departniei^,^ ^20, - •.n'.n A.'■■.V

D '

Cont'd Qaqe-2
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Consequent upon the above the following postinqs/transfers 
hereby ordered with immediate effect:- 

NAHE OF OFFICER

V.
.».are

S.No FROM/ TO

1. Mr.Sardar All Section Officer.(Current 
Charge), E&A D,ep_t.^ '
Section Officer'(Current....
Charge), Schools & 
Literacy Department. 
Section Ollicer (CuiTcnt 
Chaigc), Finance Dept, 
Section orheer (Current 
Charge), Governor's 
Secretariat (FATA). 

Section Officer (Current 
Charge)/PS.to Minister for 
Education NWFP,
Section Officer (Cui rcrit 
Charge), Finance
Departrhent-________
Section Officer (Current 
Charge), Agriculture Dept. 
Private Secretary to 
Additional Chief Secretai^, 
N\A/FP.
Private Secretary, E&A
^p_ai'tmen_t_^___
Private Secretary, Fiealth
Department.________
Private Secretary, Foo’d~
Department.______
Superintendent, Home & 
TAs Department.

Section Officer (Acting 
Charge), ESiAyDept_ 
Section Officer (Acting ' 
Charge), Schools & 
Literacy Department. 
Section Oificcr (Achng 
Charge), Finance Dopt. 
Section Officer (Acting 
Charge), Governor's 
Secretariai.(FATA). 
Private Secretary to 
Minister for Education 
NWFP.
Section Officer (Acting 
Charge), Finance
Department.___________
Section Officer (Acting 
Charge), Agriculture Dept.

Mr. Abdul Raziq

3. Mr, Miiiiciinmacl Yacioub

'-1. Mi'. Farmanullali

5. Mr, Abdul Aziz

G. Mr, Fai'had Khan

7. Mr, Shah Jehan

8. Mr. Johar Ali Shah Private SecretaiY to 
Additional Chief Secretai7
NWFP.________
Section Officer (Acting 
Charge),. EM Dept. 
Section Officer (Acting 
Charge), Health Dept.
Section Officer (Acting
Charge),Health Dept,-___
Section Officer (Acting 
Charge), Home & T.As
Dept.__________
Section Officer (Acting 
Charge), Governor's 
Secretariat (FATA).
Section Officer (Acting 
Charge), Industries, 
Commerce, Mineral Dev. 
&Tech. Education Dept. 
Section Officer (Acting 
Charge), Excise &
Taxation Dept._________
Section Officer (Acting 
Charge), E8oA Dept. 
Section Officer (Acting 
Charge), W&5 Dept.
Private Secretan/, Chief 
Minister's Secretariat, 
NWFP,____________ _
Section Officer (Acting 
Charge), Information & 
Public Relation Dept.
Section Officer (Acting 

- Charge), E&A Dept. 
Section Officer, Higher 
Education Dept.

9. Mr, Zafeer Gul,

.10. Mr, Usman Sliah

11. Mr, Samin Jan,

i.T Mr. Muhammad Qasim

13. Mr. Azeem Khan, Superintendent, Governor's 
Secretariat (FATA).

Hi, Mr. Mir Ahmad, Superintendent, Industries, 
Commerce, Mineral Dev. 
Labour & Tech. Education 
Dept.
Superintendent, Industries, 
Commerce, Mineral Dev. & 
Tech. Education Dept. 
Superintendent, E&A 
Department
Private Secretary, HGaith~
Department____________
Private Secretary, Chief 
Minister's Secretariat.

15. Mr. Jehangir Khan

: *
16. Mr, Ghazi Khan

17. Mr. Anwar-uLHaq

18. Mr, Mushtaq Ahmad 
Siddiqi

19, Mr. Muhammad Ayub, Superintendent, Education 
Departmient

20. Mr. Qasim Jan, Superintendent,'EFxA 
Department,
Section Officer, Dept.21, Mr, Ghazanfar Ali, 

PCS(SG) BS-r;

N.W.F.P
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A copy is forvvai’ded to

All Administrative Secretaries to Govt of NWFP Peshawar 
Sccietary to Governoi; NWFP/FATA Sectt:, Peshawar 

d. Secretary to Chief K/inister, NWFP.
4. Accountant General, NWFP, Peshawar.
5. S.O. (Secret)/(Adrrtn)/E.IV/E.0/Programmer/Librarian
D. Officers concerned.
7. P.S. to Chief Secretary NWFP.
8. PS to Additional Chief Secretary NWFP.
9. P.S. Secretary Establishment NWFP.
10. PA'.,to All Adcll: Secretaries/Dy: Secretaries 
]. 1. personal files of the officers

P. Office Order file.

. I.

E&A Dept

in EtkA Department.
concerned.1

'A
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Bated Peshawar the 19*'' February, 2008

No: SOE-li(ED|3(45\2QQ7! The Competent Authority, in consultation with i.he 

is pleased to order the promotion of the foilowmg 
Superintendents / Private Secretaries to Provincial Management Service (BS-17) 

regular basis with immediate effect:-

Provincial Selection Board

on

Sr # Present posting

1. Mr, Muhammad Sayyar

Mr.Masood Pervez 
Siddiqui
Mr. Rozam Khan

Section Officer, Works & Services Dept.

Section Officer Home &Tribal Affairs 
Department.

Section Officer, Home &Tribal Affairs 
Department.
Section Officer, Governor's Secretariat.
Assistant Director, National Accountability 
Bureau._____ _

Section Officer, Finance Department.

Section Officer, Establishment Department,

Private Secretary to Chief Minister, NWFP,

Section Officer, Industries Department.

Private Secretary to Minister, Law & 
Parliamentary Affairs, NWFP,
Section Officer, Home &Tribal Affairs 
Department._______■ ,
Additional Private Secretary to Chief 
Minister. NWFP,_______

Private Secretary to Minister for Schools & 
Literacy, NWFP.
Private Secretary to Additional Chief 
Secretary, NWFP,
Private Secretary to Minister, Power & 
Irrigation NWFP; ■

_Section Officer, Population Welfare Dept. 
Section Officer, Health Dept 

_Section Officer, Home & Tribal Affairs Dept 
Section Officer, FATA Secretariat.
Section Officer, Industries Dept.
Section Officer, Administration DepL 

Section Officer, Works & Services Dept. 
Private Secretary to Secretary to Chief
Minister, NWFP.

2,

3.

Mr. Muhammad Naseem 

Mr. Akhtar Muhammad
4,
5.

Mr. Muhammad Siddique6.

Mrs, Tahira Jabeen7.

Mr. Azam Khan8.

Mr. FazLe-Rahim9.

Mr. Abdul Aziz10.

Mr. Farhad Khan11.

Mr. Muhammad Yaqoob12.

Mr. Shah Jehan.13.

Mr. Johar Ali Shah14.

Mr.Zafeer Gu!15,

Mr. Usman Shah
Mr. Samin Jan

Mr. Muhammad Qasim
Mr. Azeem Khan
Mr, Mir Ahmad ~
Mr. Ghazi KTian

Mr. Anwar-ul-Haq
Mr. Mushtaq Ahmed 
Siddiqui

16.
17.'

18.
•19,
20.
21.
22.
23.



>
/

Mr. Muhammad Ayub Section Officer. Schools & Literacy Dept
Assistant Secretary, Benevolent Fund Cell, 
Administration Department..__________ ___
Section officer, Chief Minister's Secretariat.

Mr. Muhammad Humayun section Officer, Zakat, Usher, Social Welfare
& Women Development Deptt.____________
Section Officer, Science & Technology & 
Information Technology Dept.____________ _

24.yj

Mr. Qasim Jan>•25.

Mr. Umar Farooq26,

27.

Mr. Muhammad Iqbal28,

On their promotion the above officers will be on. probation for a period of 

terms of section-6(2) of NWFP Civil Servants Act 1973 ,read with Ru!e-15(1)
2-

one year in
of NWFP Civil Servants (Appointment, Promotion and Transfer) Rules, 1989. They shall

continue working against their present postings.

Dated Peshawar the 22, February,2008ENDST:MO: SOE-IUED)3(45)2007

A copy is forwarded to

1. All Administrative Secretaries to Govt of NWFP..
2. Secretary to Governor, NWFP.
3. Principal Secretary to Chief Minister, NWFP.
4. Accountant General, NWFP, Peshawar.
5. Additional Secretary, Benevolent Fund Cell, Administration Department.
6. Additional Director (Admn), National Accountability Bureau, PDA.Complex Block-Ill 

Phase-V, Hayatabad NWFP, Peshawar.
7. S.0.(Secret)/(Admn)/E-iV/E.0/Programmer/Librarian, E&A Dept;
8. Officers concerned.
9. P.S. to Chief Minister, NWFP.
10. P.S, to Chief Secretary NWFP.
11. P.S. to Principal Secretary to Chief Minister, NWFP.
12. P.S, to Secretary Establishment NWFP.
13. P.S. to Additional Chief Secretary, NWFP,-
14. P.S. to Minister, Law & Parliamentary Affairs, NWFP.
15. P.S. to Minister, Schools & Literacy , NWFP.
16. P.S. to Minister, Power & Irrigation, NWFP.
17. PAs to At! Addl: Secretaries / Dy; Secretaries in E&A Department.
18. Personal files of the officers concerned.
19. Office Order file.
20. Manager, Govt Printing Press. Peshawar,

( KHALID ILYAS ) 
SECTION OFFICER (E-ll)
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BEFORE THE! NWFP SERVICE TRIBUNAL. PESHAVm)* c/
■

t 5 m u;;
iV ■:

1
Appeal No. 612/2008 :, \t' \ *I '

i
;; *

Date of/lnst'itution. 
Date d&Decision

.. ; 16.0^.2008 
.. 13.03.2009

1'7^-V

iii‘u ‘ r"Muhammad Iqbal l^hattak,
Assistant Political Al^ent, Khar Bajaur Agency.

VERSUS

(Appellant) ' i.

rl
!:!

*

1. Governmentliof NWFP through Secretary Establishfnent Department
Peshawar. |j I

2. Govt, of NWFP through Chief Secretary, Peshawar.

I

(Respondents)
li
i-,

^ APPEAL U/S ■I OF THE NWFP SERVICE TRIBUNALS ACT, 197-1 
^ AGAINST tIhE IMPUGNED NOTIFICATION NO.SOE.II (E&D) 2 
^ (192)2007 jOATED 19.2.2008 WHEREBY THE APPELLANT WAS 

^ PROMOTEdIIoN regular BASISjW.E.F. 19.2.2008 INSTEAD OF 
^ 30.11.19991 AND ORDER NO.SOE-II (E&D) 2(192): WHEREBY HIS

DEPARTMENTAL APPEAL WAS (DISMISSED.:'

a
<

\

m i!

!■

MR. SHAKEEL AH^IAD 
Advocate ;l . For appellant.

For respondents.MR. ZAHID KARI|^ KHALIL,
Addl. GovernmeofePleader,

■

MR. JUSTICE (Ri^ALIM KHAN, .. 
MR. BI5MILLAH

CHAIRMAN.
MEMBER. ;

-'l! 1 ;

l;

JUDGMENT ■4 ,1

JUS^niCE fR^ SALIM KHAN! CHAIRMAN.-The present appeal No.
I! •; ,

6l2 of 2008 bV"[Muhammad Iqbal Khattak and,appeal; No. 613 of 2009 by
l:

Ai'.niad Khan involved similar questions of law, therefore, these are tuKen 

together for arguments and disposal.

I

:

1,

MuHamma(i Iqbal Khattakiwas promoted.as Tehsiidar on regular 

basis vide order^iidated 28.12.1988. Hd was promotedyto 'PCS(E.G) (BPS-17) 

on temporary .b;cisis vide, notification dated 06,03.1.9.96. He contended that 

many posts became vacant, but the appellant was prompted to (DPS-17) uii
r ‘ 1 , .

regular basis orivl9.2.2008 with immf:diate effect, instead of ante-dating of 
his promotion & the date on whiclr the vacancy fell to his turn in tl'.e

2.

vS
•*

...L.'i
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2
y.s

■M

/ seniority lists of officers of PCS (E.G). His departmental appeal was .ejected 

on 22.03.2008. The |a|esent appeal was filed on 16.2008 which within 

time. The. case of ^iihmad Khan (Appellant) is similar to the case' of
I'i ’ ■ '

Muhammad Iqbal Khattak on facts also. His appeal is also within timA.

!■ 1r /j

,1
■I
i i

;n4l n
f;'
ii -I

The respondents contested tfie appeal on many Cjiouqds
ii ■ ' / _ : .

including the ground lhat no one could claim a vested right in promobon or
11 * j

in the terms and conditions for promotion td a higher post.

'.C
3. I ::

n t
'! ■

I I-

We hearcl^ the arguments and perused the record.4.

i }

The learned counsel for thei appellants contended that the
» I • ■ .

appellants were temporarily posted to BPS-17 post on 06.3.1996, out they 

remained silent, because they did not have a vested right for promotion to a 

higher post. The appellants have already been considered tor promobon and 

have been found e'ligible and fit for regular promotion to BPS-17 post 

therefore, the princ;i|les embodied in the judgment of the August Supreme 

Couit of Pakistan r|ported as 1990 SCMR 1321 are not applicable to tf.cir 

. In fact, thelyacancies had become available for the appellants as 

early as on 30.1lil999, and It was the responsibility of the^ official 
respondents to expeditiously deal wjth tj,\e cases of the appellants for (heir 
regular promotion. Ihe appellants could ijot be punished for no fauH on their
side, or for delay caused by the official lespondents In processing tne c^ses

M ■ . .1.1 ' '

of the appellants. He relied on 1997, PLG (C.S) 77, wherein it hbs been held
I \ *

f

in para 3 as under;t'

"On behalf the Government it is contended that no civii se/ vant 
\ has a right claim that he shoulctJ^e promoted from a back pate,^
\ even thougti\a vacancy may be existing on the date from wpich

< the promotion is being claimed. This is no doubt true but there
5 \i5 are no orders by the Government that the; respondents/

rti petitioners dhouid. be held up for some time. Theidelay in making 
p the promotions occurred entirety} due to the reason that (do

___ ' officials of the Education Department could not carry’ out a fairly
simple exercise within a reasonable period. In the circumstances 
it will not bisppropriate for this QvH Petition to interfere with the 

ardifr of tti^ttvlee Tribunal, LaaUfi Is rsfussd.

This judgment. waS in the petition tor leave to appeal , against the judgment 
dated 19.02.1995tof the Punjab Service Tribunal. It is worth-mentioning that

5.

f

:

cases
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1

(
t

I

I
1

1
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W 'I ■I
fffts cited asill990 SCMR 13,21 and cited as 1997 PLC (C.S) 77 are

ii
#FtWo different aspects of the same subject..

51*

J »»■■■'•

iM :i
ri
( '

Ante-dating of promotion, after^consideration of the candidate
ijspiring for such promotion, after he was found eligible and fit fo* suc.h
"i ^ '
promotion and is pro;moted, is an established principle of law. Such a 

candidate cannot be tjunished for any dela^ caused by the department in 

processing his case for|promotion. The ordeij of promotion, therefore, pas lo 

be ante-dated to the,! date on which thgi vacancy for his turn bucam.e 

B'/ailable or to the date on which he actually took charge of the post on
V 1,

officiating/acting char^ge basis, whichever is iMer.

[I I
The A.Gif? contended that the ;present appeals were miserably

|‘l
tune-barred and bothyjthe appellants were estopped by their own conduct to 

file the present appeals. In fact, the principle embodied in the judgment 
Imported as 1990 ScItlR 1321 was applicat^e to the cases of’ the appellants 

from 06.3.1996 to 18.2.2008. They could 'not claim promotion as of tight. 

The principle embodied in the judgment "reported as 1997, PLC (C.3) ^7. 

became applicable tp| their case on 19.2.2008. Cause of action arose trj the 

appellants for claiming ante-dation of their promotion as prayed fovonly
when their cases w^re considered for promotion, they were found eligible

‘1 ■ ^ ■ 1'
an’;] fit for promotion,and their ipromotiom orders were issued, though witli

immediate effect.-Tiiey filed their departmental appeals within time froa, the
i i ' ' ' '

da^e of the impugned order dated 19.2.2008, and their appeais vyere 
» ' ' '' •'

rejected on 22.3.2008. They filed Service Appeals on 16.04.2008. .The
> '■ Kl

departmental appeals as.well as the Servjcd Appeals were well within time.

J. 1-

i.;'

■7,

!•
T

i
I

I

>1

(
?

•I

1 i; I!

JU)' i
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I The A.it3.P further contended that, according to the proviso
;it-t -ii '■ ,v

colitained in sub-section (2) of Section 2t of the N.W.F.P Civil Servants.Act / 

19/3, "no representation shall lie onimatt.ers ^.elating to the determinatioti of 

fiiness of a person jto hold a particular post pr to be promoted to a higher c , 
grade." Judbment cited as 1990'isC^lR 1321 was, then, applicijble ^

I appellants coulliii not file representatijin. This stage has already passed.

Th(^ appellants havd been considered for holding the higher post after tiieir 

promotion to that jhigber post, and thejr fitpess for such promotion jnd

holi|lno of no!!! hfls; already been determined. The judgment dted.as l\)07

8. i. \
;■

:j;
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I KSI ‘S^
r:'ii^i P‘(C.S) 77 hasi'become applicable: after determination of fitness of the- 

;i|»ppellants. The question in these eases-is not the determination of fitness
- 'i! ' '

M" but is tile right of ante-dation of their promotion. The appellants had vested
’ j'■ *

iicjlT for consideration of promotion on their turn, whenever it was, and,

rM w r'
■;

'■£^a \f/'
0’* nwhen found fit on determination of fitne^, at any stage^they had a i ight to 

claim antc-dation lof their promotion To;: the dates on which the vacancies

were available for;,their respective turps or from the dateson which they
' ' • >

actually took the charge of their respective posts, whichever were later in 

(ime.

;
'!/l

i

■I

■/<

A r’■-.V

ic( ) :
The A^G.P also contended that according to sub-ruie (6) of Ru|e

i of the N.W.F.|| Civil Servants (Appointment
. hi '■

Rules, 1989 "acting charge appointment shall not confer any vested right for

regular promotiorl,ito the post held on acting charge basis." The appellants
I'' j

have never claimdci any vested right for|regular promotion to the post which 

tliey held on actihg charge basis, on the basis of acting charge appointment. 

In fact, they did ribt have such a right, they remained silent for a long time
fl ■ . •' i

knowing that they did not have such a right on the basis of acting cliarge 

appointment. .They, however, had a vested right, as civil servants, for

consideration forlpromotion, when thC; authority was to consider someone
A c' ‘ ' r

r ■ .

for promotion against the vacancy. No '.other person could be considered till 

I thi'i appellants we're so considered. They, therefore, had a vested right foi 

arije-dation of theiir promotion only whdn thqy were regularly promoted,' but
s

frgm the date when the vacancy became available for their turn.

{7-

Promotion and Transfer)t

\

!
, I
■.0

I
I

t

1.

7
V.;'

(1

I 11 '•
i

W:

5.

10 The'A.G.P further contended that, according to the North VVest
I ■ ■

i.i Frontier Province|; Provincial Management Service Rules, 2007, notified on
■; '■’'r i' • *

11.05.2007 vide fj5o. SOE.n(£D)2(H)2d07, The NWFP Provincial Civil Seryice 

(Se:retariat/Executive Group) Rules, 1997 were repealed' He was of the
I

i 'i;
view that the N.vy.F.P Provincial Management Service Rules, 20U7 had come
intc^ force at ontje w.e.f. 11.05.2007, ivhile the orders of promotion of .the

appellants wereijissued on 19.02.2008. .He submitted that the promojion 'JP.y.

I orders were covered by the new rules, therefore, the appellants could /lot 
'' *' *" ' •; 

claii'p any benefit out of the already ref^ealed rules of 1997.
I clarify this, contrtliversy, it is^ necessaryT^’if^ptoduce the.r
I ’• • • ’ ‘inn

ft. fl.W,F.R uncial

, , -.u -.J ■
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I
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i /c J^^ ^orth-West Frontier Province Provmda! Civil 

«eref/re/77e/7^ o/e>r/5*>7^ incumbents of both the
miint'- seniority list of both the cadres shall be
^^fetamed under the existing rules and they shall be promoted

^’('sting incumbents of PCS (E.G) arid 
(5 G) ;n differ^ent pay scales, for the-purpose of their promotion, 
shall continue to be governed under the said service rules till 
the retirement of the last such incuiiibent "

[ • • • ir

!■ •
■»

Wi n
W!w

i
S' ■

K
'.■f

"'h'
•4.

The 3bove rule, by||itself, clariHes that the rules of !(•'■

1997 shall not stand 

repealed before the |i|etirement of the existing incumbents of both the cadres
Iii
i

y.:(
of Secretariat/Exei;ufSive Groups, and shalliremain in force till the retijement 
j)f the last such incijmbent. It further clarined that separate seniority list of 

[rath the cadres sh^l^l be maintained under the existing 

iules for such incumbents
I •'.

i

rules. The existing 

are the N.W.F.P Provincial Civil 
(Secretariat/Executiye Group) Rules, 1997| It was also clarified that such 

incumbents shall b^|promoted at the ratio of 50:50. It means that out of 

each two vacancies,"l one vacancy shall be!given to Secretariat Group, while 

another vacancy shil be given to the Executive Group. Further clarification

/•ijervice

;
S!.

IS to the effect that the existing incumbents of PCS (E.G) and (S.G) in 

different pay scales^i'^hall continue to be governed under the rules of 1997 

for the purpose of tjheir promotion, and tliis process is to continue till the
iC.

r^'tirement of last s^gch incumbent. Both; the appellants belonged 

Ei<ecutive Group of [pvil Servants. Th^y 

if.W.F.P Provincial Civil 

byfore 11.05.2007, Ijand they have to he

Ii;tjj thp
vyere to be governed und^r the

1 •

Service (Secretariat/Executive Group) Rules, 1997 i

I

governed under the abovy 

rrientioned rules of i;^97 till the retirement-of the last incumbent of a pi^st iii 

Secretariat Group/Executive Group.

ii'

a
,!•ir. The ca5^:s of the appellants ate, therefore to be governt^d in

provisions of Section 8 (quoted above) of the
I

accordance with the urj •ne\y
Management Service pulbs, 2007. The record shows'th,t

:x :;:ra i
aafon 0, ,„5i, «! " ■

” "W=»n94i„g chane ba. "

N.W.F.P Provincial

■■Tv; .

unnecessarily ^
entitled to ^Dte- • u.

''3<:ancy falling to the
'^3tancy over ttie charge of that

SIS, wh|jchever is later
> '4. ' *

..M'.1' ' r^i\• r MM^4.-iiI
1■;x; . I • ;; : .
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l! i'.2. In the Ijipht of the above, we kcept both the appeals, and direct 
he official respondents to ante-date th^

iii i- i

promotion of each of the two 

ippeiiants to the r^kective dates on which a vacancy became available for

he respective turn||of the appellants or from the respective dates of their 

making charge of su(-h vacancy

U'
. i

(h
ai !■

i officiating/acting charge basis, wliicfiqver 

s later. The appellants are entitled to thd^ costs of their
oni

e?

respective litigation
hHi from the official respondents.

announced 'I
11.03.2009 II
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IN THE SUPREME COURT N'INaKINV■'■ ■ 
(APPELLATE JURISDUAA'-''■"

/
. 'iLy \

iA
!■■;■(

PRESENT:
MR, JUSTICE
MR. JUSTICE .Ul;Vi.

’ !

C. A:k';No. 860 lo 8G1 of 2.1)K).
(On ,;3;pne^l Sgflinsl [he iudgmer,!
'R3.C!p09 passed by NWFP 
TnbiinU, Peshavvnr in Appeals ^’o. 6' 
and of 20001.

CovCof NWFP (hi. Secy. ;nv-i ,

,-j

■ <i

iiLR S.aElD

iC'

•!/

(in both cases) 
.. Appellants

inoC'icr.! -'1
J

v'Cisn:-
Muhanirnad Iqbal Kiiattak, 
Ahmed Khan.

(in CA,060/10} 
(in CA,061/10) 
...Respondents

I

For the appellants: Mian MuhibuHah Kakakhel, Si.ASC 
Rhss. Tcl'iniina .L-luhibullah, ASC. 
Mir Adam Klvuy .AQR.
(in both) ■

For the respondents: UblW S. A. Ri.d'inian, Sr.ASC. 
Mr. Shakeel Alnned, ASC 
(in both). (' ; I

r i,
ici

Dale o( hearing; 2d.05 2012. vi.l

i
1 U D C5 E N T

i
■I 1EjAZ-AFZAL KHAN 1,-- Tne.tr appeals with ihe leave of the 'i;1,

■%

■A
■; 1

i
Cob^h have ansen out of the jndgmein dated 11,3.2009 of the Seo/:ce 

Tribunal whereby appeals filed by tis;' re.sooi-ide.nts vvere allowed.
. ;

J/
The points raised and noted while graniing leave read as j.2.

IF
. d

u ncler;-
i !; •

"We havejheardThe learned counsel at some length. We are
)

inclined to. grant leave inier-niia cjn.tl'iC pomi as to whether^ I

!
the legab%!^d, factual a-spects oi the controversy have been

in accordance withdilatedrucpM^hci decided by the Tribunal

relevant^-files. i.e. Rule 0 oi thCiMWFP,- Piovuicial Civil 
■

Service ;{5£%etariat/Execulive Group) Rules, 1997 and Rule 
iV;"' •

9(6) of ®ii;!<JWFP Civil Sewanls (Appointment, Promotion 
. :•

pRules, 1989. It !'• also lo be examined as to 

l^stop-gap-arrangernent can be equated to that of

: ! I

and Trar
I

whethenm
1 mreguiar.im

t, ;
y..

bti'on and besides that the order passed by the5 ('•
learned'.'^ffie.^nbunal could be made applicable to

i w ';■

U'

:m - r.Q Q
■I’ ,1

3upr«mfl &ourt of.Pikflta* 
isCauabao i

r j.0u,
.:ill

/ ‘

!



1

i J 1 U ■IK (n)'U;
s:

Tehsildars wl-. 

quesiion oi lav- 's' : • 

Msicd ai'ici !.••,• 

meanwhilp

i'i'.

" ■ '■ Since a short

'■ " '■■ -her, liiprefore, i.he case

'i''iiaiion

!ii
i ■(

i

I in [he 

judynicn; shall
’n

O;.'"-;; .1; I

>r6nv.;in SLisperM':':;.-|''

3, '.i-!r*Learned cou^isrl 

contended that though the Governor oi ; 

Provincial Selection Board

behalf of the appellants

I''-'' I'ro'v'ince in consultation with the

win: pleased Older the promotion of theI; ;
ir

respondents ,n BPS-16 as Extra Assistani Commissioner 

PCS (E.B).| Cadre with . immerliaie , ruffed

in GP5-1 7 in the Ex­

on iHjrely lemporaiy basis vide

notification dated Peshawar 6." /vlarch, o.rif, ,, 

benefit or entitle them to

not earn them any

vested light nohndhstancling they have beena.
1,

promoted, on regular basis wHh iriimcdiain .effect vide notification dated
;

'(
d 9..c,^008i;’ They, the learned

r '
, 'i

ante-dated} promotion

counsel.arlriecl, could not have claimed
I

even on the occurirnce ,-,f

any

i

any.vacancy m such scale i

h'l

olatibn of Section 8 of the Civil Seiviccs Act or Rule 9 of NWF'P Civil 

Service (ihxecutive Group) Rules

m VI i
II,,j99.-, as dct idediv promotion is not a 

vesled right. Appeal before the tleparlmeniai aulhoniy, the learned counsel

;;i

a(Jded, or belore the Tribunal ciainii vxiiiing an'e-,!,-lied ip-omotion was, therefore,

misconceived. The learned Tribunal, the iearned counsel maintained, IcouC -Tfi^

it lendecl to n'lar ll"ie seniority of many 

inijhe.run. The learned counsel to support his contention placed 

reliance

not have allowed such appeal when fTAii!

1

t.

on the cases., of ^AVajaliat Hussa Assistant Director^ SocialI n,

Welfare, ,Lahore andbcT others. Vs. Ih-Qvlncc of tlie Punjab, through
A Am:

^cretary/Social Zakat, Lr.hoi-c nncl 01 others" (PLD 1991 5,C.
02), ^Sh., Anwar nj^h,A Assistant Director, labour Welfare, Lahore 

Region, bWiiore. Vs.

1

m
/jernment of the Punjab fhroLigh Secretary, Labour 

Oepartmept and' ott»f'■ (1905 -SCMR . 1201)
Co_vernmbnt of Sindj^'^pugh Chief Secrehx' .Sindh, Karachi and 2 others"

V

a;
"Nazeer Ahmed. Vs,/

i
■ I

(2001 SCMR 352)/ |i0;6vernment of Pakistan through. Establishment f.

ATTEST)ED
■!

C'

S'..

J of Pakls;i»it!
I

A

.S'!-



■; '•J

ugsion, isi^mapad and 7 cflUers. V;. R.imecd Akhtar Niazi, Academy of ll'l
i!. . . ^ , ■ ~ ^

Administrative, Walton TraininR, l.ahoia; and others" (PLD 2003 S.C. 110). 'f! 

The' learned counsel

■i

\ ■

next contenf.ln[,l il'iai ..i ciiange in scale by means of [i
promotion 15 not automatic but .dependent on a process involving selection, 1 

therefore, any change in scale '.vitiioui such process being violative of the

;\
i

!
\ I

relevant law and rules, camaot iae inrsiniained. The learned counsel 

support his contention placed;l elmnce on ihe case of "Abid Hussain Sherazi.

to

Vs.;'Secretary M/o Industries and Production, Governn-ient of Pakistan /
i

, isiamabad.” (2005 5CMR 1 742).

As against thaHearned counsel appearing on behalf- of the

. -I . ■ - !
respjondents defended the impugned judgment by contending that where a ' 

HI ■ ■ ■'

vacancy, occurs in the next higher scale, the Civil Servant officiating

.! •
i I

V
I I

4. iii

or
11
i.d'i

working on acting charge basis thereagainst is not considered for-promotinn 
1; . ^ ' 

or iihe process of regular promotion is delayed on account ,of lethargic

attitude of the competent authority or any other exigency so-called, the Civil ;

Servant who is subsequently found fit for such promotion on regular basis {

caimot be deprived qf 'the salary .and other consequential benefits attached to )„

such post. Learned counsel to support his contention placed reliance .on the

I
case of ''luqman Zareen and others. Vs. Secretary Education, NWFP and 

others (2006 SCMf^-1,S38). The learned counsel next contended that though

I •

-r
■■r

the NWFP Civil 'Sefvice -ifSecretariat Croup) Rules, 1997 have, been
4SrI i.: )

subsliluled- by the Pro.Vincial Management Sewice Rules, 2007 but the

rigljits of the existiri!

h
R .! e 8 of the latter
sthucture of the .r^Sp^enls or rights accruing thereunder. The learned j

cojiljnsei next cont$^^d':tha't.if the concluding paragraph of the impugned',".;

i:
judgment is read^ 

seniority has beerii^Sted. r

mii 3%

.c.umbents of both the cadres have been protected by - 

|:fore,’;the change m rules would not affect the serviceIfeiii

V

i
i:i-'df the .rights of any of the officers including theirjy,'

,0ATT
H- i

i
;

ii I,

> -rn

!| r
I:;

I
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r
I :

I
Zareen and otlier5. vj. Seci-cl.n v Education, NWFP and ntb.pn"

•’i . - ‘ -

(2006:SCMR 1938), this CouH v'duK, dealing 

under

nh. an tdenhcai '55uc field as

f;l( is (hen a posK/on .idni/Pi.'c/ on .fll sides (ha! nolhing 
existed in the 'vay r,( :!,e pcinioners on 3 1.8.2000 which

could have disentitled them to regular promotion to the 

posts in question and that it was only the usual apathy, 

neg//gence and bureaucratic red-tapsim which had deprived 

the petitioners of-the fruits that they .deserved. The 

petitioners could not be permuted to be pun/shed for the 

faults and Inaction o'f others. t-Ve are of the view (hat where 

a post was avahab/e! aganist which a c.ivi! servant could be 

promoted; where such a civil servant was qualified to be

promoted to SL/ch ai'/u'g/ier post; n.'/iere he was put on the

said higher post on; o/fic/ati/ig or acting charge basis only 

because the requisite
t

of allowing the legularexercise
}

promotion to the said post as being delayed by the 

competent, authontyjand where he was subsequently, found

: !
1 :;9^

■?
fit for the/jaid proniotion and was so promoted on regular 

basis thep he was entitled not on/y t the salary attaching to ■ 1- 

the said posts but also to all consequential benefits from the 

very dategfrom which he had been put on the said post on
V

officiating-pr acting charge basis and we hold accordingly",

it;

!
; ■■■

I■

While;^ealing with thetreservations of the nature'expressed by the'learned

9
counsel for the appellant, this Court held as under •-

i -c
■ I \

"A bare perusal of these /udgments would thus, show that 

this Court|ii;^d always accepted the-principle that 

who waj|^^ed:to;, hold a higher post to which he 

subsequeii

a person

was

Ipromoted on regular basis, was entitled to the

salary etc||^lching to such a post for (he period that he

held theus 
'd ri 

benefits'm
furcherth^:i,,dncy ex,sled >n e h.gder cedre to wh,ch a 

civil serva

i>7.that.:he would also be entitled to any other 

itnsa'/ be associated with the said post and

9'

ill
.'■'I

^as qualified to be promoted on regular basis 
but was n,^^,promoted witl)oui any lault on his part and

I;
I :

■r. 'x.hi
I

was tnstea^^^fxon the said post .on officiating basis then 

his regulai£

: to have b

on1

II 19■■V. mnotion to t/ie said post, he would be deemed
SSs I'-promoted to the same, from the date from- 

fiW ■ ATTBiT
t

' »■

irr’i ji»o«Uml-------mr
g;: -

.. ..rt.

liilin ilil ^9^IS
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6:i
CAs.060-561/20'0

-:''1A-
cMe^POS' unless:•■

,vhich he was ailo.vesi lo ;hoM ihe sae
„,tif,able reasons exmecMp hold otherw* . ^

\flactual and le'Sbp'a'
- * •ilVS'W^EV .

V'
I .

•:
don't think ;•;.n, we

When this being the state of ihmgs oi 

the judgment of the learned Sennce
■^l©.:anY exception. TheTribunal is pp:i

/j,ssistant_Directori
nf "Waiahat Hu'js®i

P.nwinrmthe Punjab^JhlgH^
the casesjudgments h|endered

Social wJareAihore^anO^ner^

in

iHLahore andllbth^, i .

■iSocial Welfare 'm .Welfare, Lah^L^egion
Tr ^

0ur Departm_e^

Secretary Ih ’11 ahore. Vs.■ ; -JDirectotuiaboqrj^ssistanj 

r.ovprnmfent of thj.

i and
Puniab_thlPiia!l^^

of ttindhfi'throuRh1. AhmedJA^CpveimiTeni
others", "Nazeer

Pakistanthrp^, ^^covemmen^^
^Indh. Karach

Vs’;-'Hameed Akhtar__N2T^
E5tablishiHPl^i:®ii^^

\A/'attnn’. Training,
and others" andLahore

of Administrative,Academy.

learned counsel 

in hand because of their

M/o Industriesi Vs. Secretary"Abid HuS5ain_.Shera^

pplieable to the case mare not afor thei appellants 

distinguishable facts and features i

appeals being withoutthesediscussed abovea;. For the reasons;i:9. Vi!
t’ '

menh'are dismissed

Cj\iPR|/J; '

h
/■ iJ *01. h

^8La5>^Su92oy.c^
prov^yor Reporting•T

■t;
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1
■:j GOVERNMENT OF KHYBER PAKHTUNKHWA 

ESTABLISHMENT DEPARTMENT .
'• .Adir:-

MA Dated Peshawar the July, 25. 2012

NOTIFICATION

NiO.SOE-IirEDU(423V201Q/Voi-II:- In- pursuance of Judgment of 
Supreme Court of Pakistan dated 24.05.2012 in CPLAs No. 860/2010 and 861/2010 
titled Govt, of Khyber Pakhtunkhwa through Secretary Establishment .and others versus 
Muhammad Iqbal Khattak and Ahmad Khan and Judgmentd^of Khyber Pakhtunktiwa 

Services Tribunal dated 13.03.2009 & 09.04.2009 In service appeals No. 612/2008, 
613/2008 & 575/2009 titled Muhammad Iqbal Khattak, Ahmad Khan & Latif-ur-Rehman 
versus Govt, of Khyber Pakhtunkhwa through Secretary Establishment and others, the 
competent autbonty is pleased to ante-date the promotion of following PMS BS-17 
officers w.e.f the dates as mentioned against each with all back benefits/consequential 
benefits and re-designate them as PCS(EG)B5-17:-

; S.No. j Name of PMS BS-17officer for ante-dated 
■ i promotion as PCS (EG) BS-17
, _ l._ 1 Mr, Muhammad Iqbal Marwat ( Retired on 31.07.2009 ^' 

Mr. Riaz Muhammad Baloch (Retired on 28.02.2011) ./ 
Mr. Mjjhammad Farooq 

4, I Mr. Za_aj'mat All (Retired on 05.03.2010)
: 5. I Mr. Muhammad Zaheer-ud-Din (Retired on
; ..... ._..i..i3:P^20n)^............................
: 6._ Mr. Ahmai^Khan Orakzai
iIduhammacl Iqbai Khattak 
i ^ 8._ Mr, Javed

■ 9^ ; Mr, A^am Jan Khalil 
10. ■ Mr. A_hmad Jan Afridi 
.11, I Mr. Nazar Gul Mohmand 

; ■ .12, i Mr. Muhammad Hanif (died on 31,03.2010)
1_3. 1 Mr. Tahir Muhammad
14. I Mr, f^hammad Rafiq (Retired on 01.03,2012) A 

' Eakhruddin
: _ 16. ’ Mr. Farzand All

17. Mr, R_^matullah Khan V4/azir
18, Mr. Qaiser Khan

: 19. Mr, Abdul ShakoorOav^ar

Date of ante-dated 
prornotion as PCS (EG)

..27.12.2005
26.01,2000-M ■■ ■■■ 
27T2.2005

..15.05.2000C
■ 29.05.2000

2,
u.

y

01.06.200(1 / 
07.06.200oT/ 
10.01.2003 
10.02.200 1. ■ 
08.04.2001"^" 
09.04.200 E^'" 
14.04.2001'-^''
27.12.2005
27.12.2005
13/11.2001

"03.03.2005 
13.11.20 c 1
13.11.2001
26.12.2001 

"13,01.2002

y

/

/

20. Mr, Azizullah Khan Mehsud



'V

21. ^'■.-.Na^em Anwar Khan
09.0^1,2002 ■■"1 
,14,09.-2002 - '1 

.. 29^05.2004 
23.05.200,2 ■ 
29.05,2004 
31.08,2002 
13.11.2002.' 
:04.03.2003 
24.03.2003

.27'12.2005
29.05.2004 

..27.12.2005 
.. 29.05.2004 

29.05.2004 
■ 29.05.2004 

29.05.2004 
29.05,2004 

...26.05.2007 
2^12.2005 

.A'05,2007 
..09.01.2006 

■ 01.02,2005 
09,01,2006 
.2.7,12.2005 

...26.03.2005 

...09.01,2006
... 17,05,2005

..13,01,2006 
27.04,2006- 
..1.3.04,2006 
1X04,2006 

.25.05,2006 
..11,09,2006 
11.09,2006 
26,05,2007 
26.05,2007 ■

. 23.12,2006 
. .23.12,2006 

31.12,2006 
16.02,2007 
1X02,2007 
1X02,2007 '

22. ■y' ■

V23. ..Mj: Dajiisaz Khan 
tiaM.buijah VVazir 
Zafaj Ali_Khan
GuJJVahid (Rehreci on 13.03.2011) 3 

Mr. Abdui Mateen 
-^.1.-. Akbar Ja_[al 
-Mr. Khaista Rehman 
_ M_r. SlT^s id Alam 
_ Mr. Fa^l Re h man

Latif ur Rehman (died 
Mn Ra^cl Mehood 

- %x..^R!iammad Jamii 

Anwar
__.Mr. Perhezq^r Khan 

Mu^ta£_Ahmad ■
Mr, Najmatullah (Retired 

--^.'1- Momjn Khan (Retired 

^Syed I^ail Ali Shah Giliani 
...Mr. Ahmad Khan 
Mr Ja,n_Muhamma{:[

...Mr, Saeed ur'Rehnian
Muhamm_ad Israr(Rer!reci on 02.0} 2012) 

Mr, _Ar_^_ac! Naveed 
. .Mr, Hi^yatullah 
-..Mr., Said Ahmad Jan 

...Mr, Abdul Hamid Jan

24.
25.

m.26.
27, ag

i;28,
29.
30.

. 31,
32. 25,10.2010)on
33.
34.
35.
36.
37.
38. on 24,09.2010) '3 

on 14,06.2010) >/39.
40.
41,
42,
43.
44. ./
45,
46,
47,
48,

i49. Mr. Muhamrnad Tuhab (Retired on 12.06.2012) 
Mr, Sul^nat Khan (Retired on 14.08,2010)
[3.1:. SubhanuHah (Retired.... ..............................

Muhamniad Siddique 
Mr Fa^ru ^aman 

_Mr. Jbadat Khan

• 50.
51. 12.05.2012)on

■vA ,52. Mr.
5 oo,

54.
55. ar
56. .Mr, Rasool Khan
57. ired on 30.10,2010)
58. ■J)lS...Muntazir__Khan 

-Mo Atta-ur-jRehman
Shahab Hamid Yousafzai 

__Mr. Ihs^nullah 
. Mr. Ghulam Habib

i

59.
60.
61.
62.



/
■ /

^-yAIE_jyEN
IS forwarded toA

c2.,
Oev.c Departmepj-

-^^^cretariat.
3, vj

, f-'A'l-A C
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IN THE SUiFREME COURT OF PAKISTAN/\ (Ap^6lJatc Junsdiction)
:

Present:
Mri Justice Anwar Zaheer Jamaii 
Mr. Justice Sh. Azmat Saeed

..f.

crVlL PETITION N0..254rP OF 2013
(0)1 appeal from tfv fud^nent dated 21.2.2013
of the Kh\/ber Pakhtunkirwa Service Tribunal

. ■ Pe^uiwar passed ill Apjxal hlu.l^8/201O '

; ! ;

... Petitioner(9)Government ofi-Khyber Pakiitunkhwa through 
Secretary Establishment Department, Peshawar and ,. 
others - '

c

■-
tl

Versus
i,

.. Respondent(9)
Azam Khan !

:

: Mian Arshad Jan, Addl. AG KFKFor the Petitioner (s)

: In personRespondent
)

05.3.2015Date ol; hearing

ORDER.»
Aixwar 7nh..pr lamali. T.- Alter hearing tire submissions of the

atisfied that die relief granted

to tlte respondent by the THbnnal in its judgment lis in accordance wiUt law,

substantial question of law of pubUc importance

7

learned Addl. Advocate General, KPK, we are s
i

Moreover, there is no
4

I

y justify invoWng the jurisdiction of mir 

uih^^rtide 212(3) of the Constitution of the Islamic Republic o 

vj the petitioners, t^imssed, Leave lefusesl

I this petition, Yluch ma

a •1

y’ ■

I
o SJ/- Anwar Zaheer Jam:

Sh. Axuiat Saeed, J
i'

&
c

'X

fC
deputy Registf^, 

Svpreme Court o/PaUPeshawar,
05.03.2015
Not appixT^ed (or reporting ^
Siyaar/* i

T

• :
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..•fc .
BEFORE THE KHYBEf^" PAKHTUNKHWA SERVICE TRIBUNAL PESHA

Appeal No, 1358/2010
l-crj ;

r'ft\(Oate of Institution. 
Date of Decision

19.7.2010
21.2,2013 #

■ ..?•■

Azam Khan son of Azod Khan, Section Officer (Police-I), 
Home Departnzent, Government of Khyber Pakhtunkhv^/a 
Peshawar..............•........... (Appellant)

VERSUS

.1. Government of Khyber Pakhtunkhwa through Secretary, Establishment 
Department, Peshawar.'

2, Government of Khyber Pakhtunkhwa through Chief Secretary, 
Peshawar (Respondents)

. APPEAL UNDER SECTION ^ OF THE KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL- ACT l'974 AGAINST THE IMPUGNED 
NOTIFICATION NO.SOE-III(ED)3(45)2007; DATED 19.2.2008 OF 

.RESPONDENT NO-2, WHEREBY THE APPELLANT WAS PROMOTED 
TO PROVINCIAL MANAGEMENT SERVICE (BPS-17) ON R£GUU\R 
BASIS WITH IMMEDIATE EFFECT ON 19'.2.2008 INSTEAD OF 
2.12.2003 AND ALSO' ORDER DATED 11.6.2010, OF RESPONDENT 
NO.l WHEREBY HIS DEPARTMENTAL APPEAL WAS NOT ACCEDED 
TO IN VIOUTION OF RULES AND REGlJlWnONS'.

m ■■Hi .)
Hz .u.lMR. SAA0ULL7\H KHAN MARWAT, 

Advocate
'iri

l:For appellant. C'-'i ^54

MR; SHERAFGAN KHATl'AK, 
Addl. Advocate General For respondents. -.1

A-'

SYED MANZOOR ALl SHAH, 
MR. NOOR ALI KHAN, •

MEMBER
MEMBER

JUDGMENT

SYED MANZOOR ALI SHAH, MEMBER.- This appeal has been filed by 

Azam Khan, the appellant under Section 4 of the Khyber Pakhtunkhwa Service 

Tribunal Act 1974 against the order dated 19.2.2008 of.respondent No.2, whereby 

he was promoted to Provincial Management Service (BPS-17) on regular basis.with 

immediate effect from on 19,2.2008 instead of :2.1.2,2003 and against the order 

dated 11,6.2010, whereby his departmental appeal has been rejected. It has been 

prayed that on acceptance of the appeal, the respondents may be directed to 

antedate and regularize promotion of appellant as Section Officer BPS-17 (SG) 

w:e:f. 2,12,2003 instead of 19.2.2008,

Brief facts of the case as averred In the memo; of appeal, are that the 

appellant while serving as Private Secretary in the Civil Secretariat was appointed

2.

-A
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vi|F as Section Officer. (BPS-17) on acting charg basis with immediate effect by the 
competent authority vide order dated 2.12.2003. He was subsequently promoted 

on regular basis vide notification dated 19.2,2008 with immediate 

of ante-dating his promotion Iw.e.f, 2.12,2003. The appellant agitated the matter

-------- -r"

effect' instead7

several times through appeals/applications to higher authorities for 

vested rights regarding ante-dation of his promotion from
seeking his 

the date when the
vacancy was available in his turn, but 

departmental appeal on 29.4,2010, before the 

rejected vide order dated 11,6.2010, hence the present appeal.

in vain, Ffeellng aggrieved, the appellant filed 

competent authority, which was

3. • After receipt of the appeal, pre-admission notices were issued to the

msponuents, Despite of repeated adjournments for three times 

failed'-to ■ file written reply. On 15.10.2010, 

hearing. Written reply by the respondents filed

the respondents 

the appeal was admitted to regular

on 6,12.2010 and contested the
appeal.

4. Arguments heard apd record perused.

The learned counsel for' the appellant argued that a large number of 

posts of.BPS-17 of PCS(Executive & Secretariat Groups) were fallen vacant to the

share of promotion quota since long in the Civil Secretariat even then the appellant 

alongwith others was appointed

5. •

If
as Section Officer (BPS-17) on acting charge basis

vide order, dated 2.12.2003. On 19,2.2008, the appellant was promoted on regular
basis with immediate effect instead of ante-dating his promotion when clear y

\vacancy was available for, him and deprived him of his legitimate rights. He stated fZ \ 
that if a civil servant was- asked to hold 'a higher post to which he was ^ • /'■

subsequently promoted on regular basis, was entitled to the salary etc. attaching 

same and also entitled to any other 

it was the duty of the respondent 

a post available for him. He 

as reported in 

judgment dated 

and another in 

on acceptance of the appeal, the official 

promotion of each of the two appellants 

a vacancy became' avilable for the respective 

respective dates of their taking charge of such 
vacancy on officiating/acting charge basis, whicheyer is later. This judgment of the 

Tribunal has also been upheld by the august Supreme Court 

judgment dated 24.5.2012 in C.As No, 860 to'861 of 2010. The appellant being

to such post for the period that he held the

benefits including seniority .etc. because

department to promote him on regular basis-against 

reiied^o.n a judgment of the' august Supreme Court of Pakistan

........ 'W

2006-SCMR-1938,' He further stated that vide consolidated
1-V3.2009, in similar nature cases of Muhammad Iqbal Khattak 

Semice Appeal No. 612/2008, wherein 

respondents were directed to ante-date

/'A •

to the respective dates on which 

corn of the appellants or from the

of Pakistan vide



. V

r

entitled to the same treatment.
/ the appeal may be accepted He requestQd that

as prayed for,
:/

/ 7. The learned AG[j[ argued that the 

Officer (BPS-17) purely

do not accrue any right. Under sub

appellant was appointed as Section
temporary basis as wellon

as stop gap arrangement which.

Rple-g of (Appointment, Promotion
and Transfer) Rules 1989, appointees against a temporary vacant post 

reversion till the return of the lien holder
are liable to

of the post against which he was
promoted/appointed, 

for the purpose of regular: promotion, 

acting charge basis against the

Hence acting charge appointment does not confer any right
However, the appellant was appointed on

post reserved for initial recruitment. On
promulgation of PMS Rules 2007, 

the’PSB, which
a working paper was prepared and placed before 

Its meeting held on 9.2.2008, considered name of the appellantin

and recommended forj 

far as the question of back 

financial benefits of BPS-17-

promotion to the post of PMS '.(BPS-l?) on regular basis. So 

benefits is concerned, the appellant is getting all
w.e.f. the date of his appointment on acting basis. He 

requested that the.appeal may be accepted as prayed for.

8. The Tribunal while 

learned co.unsei for the 

Section Officer (BPS-17) 

ruling -of the august Supreme Court

agreeing with the arguments advanced 

appellant observes that the appellant
by the 

was promoted as
acting charge basis vide order dated 2.12.2003 

: of Pakistan

on
. As per

if a civil servant was asked to
hold a higher post to which he 

entitled to the salary etc, attaching 

same

was subsequently prorhoted on regular basis, was
to such post for the period that he held the 

and also entitled to any other benehts including seniority 

duty of the respondent! department to
etc. because it was 

prompte the appellant on regular basis 

Judgment dated-13.3.2009-.in 
612/2008 has also been upfjeld by the august Supreme Court

the

against a post available for him at relevant 

Sen/ice Appeal No.
time.

C.As No. 860 to 861 of 2'010.in

9. In view of the above 

respondent department is directed to ante-date.
the appeal is accepted to the extent that the

promotion of the appellant from ' ' 

. Parties are left to bear their own costs.Pile be consigned' to
Trie. ANNOUNCED 

•-0^-^21.2.2013.

be record. TO
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obscl■^■cd ih.li if Ihe Tribunal or the Su.preme Courl 

'-il huy relating to the- terin,';: oT\*^ei'v.iGc. of adccKic..':

(. IS'I covers- not only: the caS.e..'or ihe. civil

1111 .■>1 c < t bvl also'nf olher civil \vl\(>< I'' .ml w K •'

t. iv'i ini c 1 my legal proceedings, m <^uch a ca.se, 

('u.iaic- of III'.:ICC and rule of good, governance demand 

:hai ihc'hencfii of (he above judgment',b.e'extended to other

;u';

civil .sci-v,iiu,s.. who may not be -piiTies' to^ the above 

Iiiigaiion m.slcad of compelling iKem .■.lo-'..approach the 

I nbunai oi any other legal'torum, The'petitioners thrr^ugh 

ilie.se wni petitmn.s have.'prayed .that';„the..;;respon.dents be

directed to exicnd ihe same;benefit‘'.-d|-Lh;e';;iu"dgmen-Lo.f'th;e- ■ 

Service tribunal andithe Apex GouFt-to-tberil; haying 

(ban .10 ycais .sc.imce at the.ir credit vy-bile-'i.n.Ihe connected

more.

W p NJn 209b-PTn t 2 the pelitioners-'are now the retired

govern 111 cm .'scr-'A-'l.s

Areunienis heard and-record/peru.sed.3

j Pcc.i'i Cl reveals that, petitioner,s were

ii"ninolcci and .ipnomled as Seclio.ri',.Officers
• V ,

charge Ivi.si.s, Willi immediate effect,an.d s'ub.s.equGntly. vide ■ 

another noiificaLion. dated' OT.i 2':|bG3h ■rjie Provintial ■ . ‘

on • current

Oovernmeni In corisult'ation ^Wfthi^^^p.rrjy'idcial ■-Selcdtion 
• '-A:-;' ' '

Board, appointed' tbc-petit:ionb^^v xrt, acting charge, basis 

wiiii immediaie effect. The record 'is,als6isuggeslive that-in 

ihc year 2^0^. all the, p;etit'ionerd’;al’Ofi'gsyith number of

/

. V
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•’'c number of •J'lflguicnls- \>^hich. clearly .s'how (.hai. " ha,';
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'Appeal No, 1589/2011 
Muhammad Jamil Versus Secretary. Gpvernmeni of Kln bcj. 

PakhlunkJawa. Establishment Depti. etc
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■1 JUDGMENT
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Comtscl Id Ok'ABDUL LATIF. MEMBER_i! 01.09.201 5

A(L'Ocaic) and iappellant '(Mr. Saadullah Khan Mammal. 

Govemmeni Pleader (Mr. Muhammad Jan)
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respondents present
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The instant appeal has been filed Lm ihc appcllani 

under .Section d ol the lvlt>|u''

0
i

Muhammad Jamil

1 974,' againstPakhtunkh^va. Service Tribunal A\ct.

S0E-2(ED)3T45)99, dated lO.TZOlO}. i
!

w'Ci'C rcgulavi/dd TfiiP :
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i whereby services .of the appellant
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immediate efjfect instead of 10.7.199a or irom the day.

his share and against order dated
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1 occurrence of vacancy to
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To,

The Chief Secretary.
Govt; of Khyber Pakhtunkhwa 
Peshawar.

Subject:- APPEAL FOR PROMOTION ON REGULAR BASIS FROM THE DATE
OF OCCURRENCE OF VACANCIES / ACTING CHARGE BASIS.

Respected Sir,

I alongwith other officers of Civil Secretariat had submitted a joint appeal 
on dated 04-04-2013 on the subject noted above, but action is still awaited. I beg to 

submit again as under:-

That the appellant was serving in the Civil Secretariat Peshawar against 
the post of Deputy Secretary (BPS-18) on regular basis.

ii. That the appellant has got at his credit a long tenure of service standing 
more than 35 years.

iii. That the appellant was previously serving as Superintendent 
(BPS-16) in the relevant department. Notification was issued on 
02-12-2003 by the Provincial Government in consultation with Provincial 
Selection Board, whereby the appellant was appointed as Section Officer 
(BPS-17) on Acting Charge Basis with immediate effect. Copy of the said 
notification dated 10-07-2004 attached as Annexure-A.

iv. That the appellant had been serving on the above said post in his 
officiating capacity and it was 19*^ February. 2008 when the notification 
with regard to the regularizations of the appellant for the Acting Charge 
Section Officers to the Section Officer (BPS-17) in Provincial Management 
Service (PMS) was issued with immediate effect (Annexure-B), after 
serving in PCS Secretariat Cadre from 02-12-2003 to 18-02-2008.

That right from the issuance of the above said notification, the appellant 
has been struggling for his right qf^regularization from the date of his 
acquiring the Acting Charge y.- -A 4

That in the meanwhile, some colleagues of the appellant being on the 
same footings have approached to the Service Tribunal and a detailed 
judgment with regard to the regularization of the appellant was issued by 
the Service Tribunal in Appeal No. 612 & 613/2008 dated 13.03.2009, 
whereby the above said relief was granted to the appellants by the 
Tribunal. Copy of judgment is attached as Annexure-C.

vii. That, however, the said judgment of the Service tribunal was challenged 
before the Supreme Court by the Establishment Department and the 
Honorable Apex Court was kind enough to give an elaborate and detailed 
judgment with regard to the same grievance on 24.05.2012. Copy of the 
said judgment is attached as Annexure-D.

vili. That as a

I.

V.

Vi.

result of the above said judgment of the Honorable Supreme 
Court of Pakistan the notification with regard to the anti-date promotion of 
the petitioners from the dates of their taking Acting Charges on the 
relevant posts was issued. Copy of the said notification dated 25.07.2012 
issued by the Establishment Department is attached herewith as 
Annexure-E.

(Contd: page-2)
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In another case Government of Khyber Pakhtunkhwa Vs Azam Khan, the 
Supreme Court of Pakistan upheld the decision of the Khyber 
Pakhtunkhwa Service Tribunal in the service appeal No.1358/2000 and 
granted relief to the appellant (Annexure-F).
In another writ petition No.2640-8/2012, Abdus Samad and others Vs 
Government of Khyber Pakhtunkhwa, the Peshawar High Court Peshawar 
granted relief to the petitioners by extending the benefit of judgments in 
the similar cases (Annexure-G).

Recently the Khyber Pakhtunkhwa Service Tribunal has decided in the 
Service appeal No.1589/2011 Muhammad Jamil Vs Government of 
Khyber Pakhtunkhwa to allow the benefits of the judgments in the service 
appeal, cited above in the same manner as was prescribed and indicated 
in the above judgments (Annexure-H).

That in the light of the above noted facts the appellant also did not 
approach to the Honorable Service Tribunal as his case being totally 
identical to the cases of the Civil Servants who had agitated the above 
said matter before the different forums including the Service Tribunal, High 
Court and the Honorable Supreme Court of Pakistan, hence the appellant 
is therefore, legally entitled to be treated alike and any denial from his 
above said right from the Establishment Department side will not only be 
un-constitutional, discriminatory and also contradictory to their own 
notification issued above for the regularization of the other Civil Servants 
being on the same footings.

That by not extending the benefit of the judgment of August Supreme 
Court mentioned above to the appellant, Establishment Department is also 
in clear violations of the directions as issued by the Supreme Court of 
Pakistan contained in 1996 SCMR 1185, the relevant partition where of is 
reproduced below for the ready reference:-

“we may observe that if the tribunal or this court decides 
a point of law relating to the terms of service of a civil 
servant which covers not only the case of the civil servant 
who litigated but also of other civil servants who may 
have not taken any legal proceedings, in such a case, the 
dictates of justice and rule of good governance demand 
that the benefit of the above judgment be extended to 
other civil servants, who may not be parties to the above 
litigation instead of compelling them to approach the 
Tribunal or any other legal forum. The above view was 
reiterated in 2005 PLC (CS) 368 and followed in 2006 PLC 
(CS)ir’.

IX.

X.

XI.

xii.

XIII.

p

That the Establishment Department is under obligation in terms of Article 

190 of Constitution of Islamic Republic of Pakistan, 1973 to act in 

accordance with and to comply with the above un-equivocal direction of 

the Apex Court and extend the benefit of the above said judgment to the 

appellant was equally entitled to the same relief and refrain from forcing 

them to individually approach the Service Tribunal for the same relief as 

has already been granted by the different legal forums including the 

ble Supreme Court of Pakistan.

XIV.

Ho

Contd: page - 3
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II fNamp of officer Present posting / AddressA

Mr.Shah Jehan (PMS BS-18) D.S PHE DepttI
Mr.Usman Shah (PMS BS-18) D.S Health Deptti
Mr.Farhad Khan (PMS BS-18) j D.S Environment Deptt
Mr.Muhammad Ayub (PMS BS-l|S) fl

Mr.Azeem Khan Khattak (PMS BS-ljl},
Keiired Deputy Secretary

D.S RR&S Deptt
C/0 C&W Department

Mr.Anwtir-ul-Haq (PMS BS-18) i 1;:| D.SE&SE Deptt
Mr.Muhammad NaseenV (PMS BS-18| i D.S Finance Department

I I

Mr.Muhammad Sicldique (PMS BS-TS) ! D.S Finance Depaitment
1 ____________________ . __________________ [______ ' i' I___ I___________________________ ___ ________________________

appeals for promotion ( ►Ni REGULAR BASIS FROMSUE.! ECT:
THE:date of occurrence biF VACANCIES / ACTING

.1CHARGE BASTS

Dear Sir.

I am directed to refer to your appeal o i|the'siibjeci and to inform that the

tame being devoid of merit has been regretted byithei bmpetent authority.
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^5* BEEOREIHE KHYBER PAKHTUNKHWA SERVICES TRIRIINfll 

Service Appeals No. 334 of 2Q1fi
PESHAWAR

.6

Azeem Khan......
........... (Appellant)

Versus
1. Chief Secretary, Khyber Pakhtunkhwa.
2. Secretary to Govt, of Khyber Pakhtunkhwa; Establishment Department.
3. Secretary to Govt, of Khyber Pakhtunkhwa, Finance Department.

............  (Respondents)
PARAWISE COMIVIENTS ON BEHALF OF RESPONDENTS NO 1. 2 & 3

BRIEF

The appellants have requested for antedation of their promotion 
the date of their acting charge appointment in BPS-17.

Supdt / Private Secretaries

in BS-17 w.e.f.
These officers while working as

were appointed as Section Officers on acting charge basis
against the posts falling under initial recruitment quota under rule 9(3) of Khyber 

- I & Transfer) Rules, 1989. Later
Pakhtunkhwa, Civil Servants (Appointment, Promotion

on, they were promoted as PMS BS-17 on regular basis upon availability of 
in their share. According to rule 9(6) of Khyber Pakhtunkhwa, Civil Servants 

(Appointment, Promotion & Transfer) Rules, 1989, "acting charge appointment shall not 

confer any vested right for regular promotion to the post held 

Hence, plea of the appellants for antedation

vacancies

on acting charge basis”, 
of their promotion is not justified The 

judgements of Services Tribunal and Peshawar High Court, Peshawar referred by the 

appellants in cases of Mr. Muhammad

respectively are also challenged by this department in Supreme Court of Pakistan and 
are subjudice.

Jamil and Mr. Abdul Samad & others

Respectfully Sheweth,

PRELlIVliNARY OBJECTIONS:

1. That the appellants have got 
appeals against the respondents.
That the appeals are not maintainable

That the appeals are barred by iaw/time.
That this Honourable Tribunal lacks jurisdiction in the matter 

7 Tha he enne '^T ^^PP'^ssed material facts from the Tribunal

conduct.

cause of action/locus standi to file the instantno

2.
3.

4.
5.

8. estopped to file the instant appeals due to theirare own
9.

That the appeals are hit by laches.

410. f:f
11,

t

li.
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^ ON FACTS:

// 1 Needs no comments / Pertains to record.

2. Correct. Pertains to record.

3. Upon availability of vacancy in their share, the appellants were promoted to PMS 
BS-17 on regular basis in 2008 and PMS rules were promulgated at that time. 
Moreover, as per rules, promotion is always notified with immediate effect.

4. Incorrect. The referred appeals i.e. 612 & 613/2008 were filed by Mr. Muhammad 
Iqbal Khattak and Mr, Ahmad Khan, who belonged to PCS (EG) cadre. As posts 
were available in their share, hence Services Tribunal, Khyber Pakhtunkhwa 
ordered to antedate their promotion and the said judgment of Services Tribunal 
was also upheld by the Supreme Court of Pakistan. Accordingly, their promotion 
was antedated.

7

0
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5. As explained above.

6. As explained in Para 4 above.

7. Incorrect. The Service Tribunal. Khyber Pakhtunkhwa had only directed to 
antedate promotion of Mr. Azam Khan w.e.f the date of occurrence of vacancy in 
his share. The said judgment of Services Tribunal was also upheld by the

. Supreme Court of Pakistan. As the promotion of the officer was made at the right 
time, hence a compliance report has been forwarded to Supreme Court of 
Pakistan as well as Services Tribunal, Khyber Pakhtunkhwa.

8. The Provincial Government in consultation with Law Department has filed CPLA 
in the Supreme Court of Pakistan against the referred judgment of Peshawar 
High Court, Peshawar and the case is subjudice.

9. The Provincial Government in consultation with Law Department has filed CPLA 
in the Supreme Court of Pakistan against the referred judgment of Services 
Tribunal, Khyber Pakhtunkhwa and the case is subjudice.

10. Incorrect. The departmental appeals of the appellants were rejected as they were 
devoid of merit and appellants were not entitled for grant of antedation of 
promotion.

S'

r
■!

.!
\

ON GROUNDS:

A. Incorrect. The letter dated 27.11,2015 vide which the appellants were informed 
about rejection of their departmental appeals is justified, according to law. 
of justice and is liable to be kept intact.

B. Incorrect. The appellants were appointed to the post of Section Officer on acting 
charge basis against the posts falling under initial quota under rule 9(3) of Khyber 
Pakhtunkhwa, Civil Servants (Appointment, Promotion & Transfer) Rules, 1989, 
No posts were available in their share for promotion.

C. Incorrect. The case of appellants is not identical to the referred cases of Mr. Iqbal 
Khattak and Mr. Ahmad Khan as both belonged to PCS (EG) cadre and posts 
were available in their share. Their promotion was antedated as Supreme Court 
of Pakistan also upheld the judgment of Khyber Pakhtunkhwa Services Tribunal 
in Service appeal No, 612 & 613 of 2008.

norms

D. This department in consultation with Law Department filed CPLA in the Supreme 
Court of Pakistan against the referred judgment of Services Tribunal and the 
case is subjudice.

'"var
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E, Incorrect, The cases of appellants are altogether differenf from the cases ofMr,
Iqbal Khattak & Mr. Ahmad Khan as already,explained above. However,-the 
instant appeals are similar to the cases of Mr. Abdul Samad & others in Service ' 
appeal No. 2640-8/2012 and Appeal No. 1589/2011 filed by Mr. Muhammad 
Jamil wherein relief has been granted to the appellants by Peshawar High Court, 
Peshawar & Services Tribunal Khyber Pakhtunkhwa respectively. However, this 
department in consultation with Law Department has filed CPLA in Supreme 
Court of Pakistan against above mentioned judgments and cases are still 
subjudice. . ;

F, Incorrect. As explained earlier.

G, The respondents may also be allowed to forward additional grounds.

m
IIri:iL
fL

■

i;

. In the light of the above mentioned submissions / facts, the instant 

appeals being devoid of merits, legal footing and badly time barred may be 

dismissed.

r; (Respondents No.1&2) Secretary-Finance Depart 
(Respondent No.3)

i
I

t
I-
f.'
r

/
I
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BEFORE THE KPK. SERVICE TRIBUNAL. PESHAWAR.

#
. k

. V

i ^

Service Appeal No. 334/2016

i’

i

Govt: of KPK & othersAzeem Khan VS

REJOINDER ON BEHALF OF APPELLANT

RESPECTFULLY SHEWETH:

Preliminary Objections:

All objections raised by the respondents are incorrect and 

baseless. Rather the respondents are estopped to raise 

any objection due to their own conduct.

(Ml)

FACTS:

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

1.

Admitted correct by the respondents as the service record of 
the appellant is present in the concerned department.

2.

Incorrect. The appellant was appointment as SO (BPS-17) on 

acting charge basis in 2004 which means that post of BPS-17 is 

available at that time and according to superior Courts 

judgment that if post is available then civil servant should be 
promoted on regular base rather than acting charge base.

3.

Incorrect. The post was also available at the time of promotion 
of the appellant on acting charge basis as the appellant was 

promoted on acting charge basis at that time and according to 

superior Courts judgment that if post is available then civil 
servant should be promoted on regular base rather than acting 

charge base.

4.

5. As explained above.

a.' .,
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c. 7
/

As explained in para 4 above.6.

7. Incorrect. While para 7 of the appeal is correct.

8. Not replied according to para 8 of the appeal. Moreover para 8 

of the appeal is correct.

9. Not replied according to para 9 of the appeal. Moreover para 9 

of the appeal is correct.

Incorrect. The appellant has good cause of action therefore he 

departmental appeal which was also rejected for no good 

ground.

10.

GROUNDS:

Incorrect. The impugned orders dated 01.02.2016 is 

against the law, facts, norms of justice and material on 

record, therefore not tenable and liable to be set aside.

A)

Incorrect. The appellant was promoted to the post of BPS- 
17 on dated 10.7.2004 on acting charge base which 

means that post the post of BPS-17 was available at that 
time.

B)

Incorrect. While para C of the appeal is correct.C)

D) Not replied according to para D of the appeal. Moreover 
para D of the appeal is correct.

Incorrect. The case of the appellant is similar to the cases 

mentioned in para E of the appeal, therefore the appellant 
is similarly placed person and also entitled for the same 

relief.

E)

F) Incorrect. As explained earlier.

G) Legal.

It is, therefore, most humbly prayed that the appeal 
of appellant may kindly be accepted as prayed for.
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APPELLANT

Through:

( M. ASIF YOUSAFZAI ) 
ADVOCATE ^REME COURT,

&

(TAIMUR^KHAN ) 
ADVOCATE HIGH COURT.

AFFIDAVIT

It is affirmed and declared that the contents of rejoinder 

are true and correct to th^est of my knowledge and belief.
/

c DEPONENT


