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3"1‘" July, 2023 - -1. - Nobody. present on behalf of the appellant. M'tj. Asif 1\’1&1!3’()0(1#'3 '

~ Ali Shah, Deputy District Attorney for respondents present.

2 The case was called time and again but neither the appellant

nor his counsel put appearance, therefore, the appeal in hand is =~ = -

dismissed in default. Consign.

3. Pronounced in open Court in Peshawar given under our hands

| and seal of the Tmbunal on this 3" day of July, 2023.
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?eé’»“"  (RashidaBano) . (Kalim Arshad Khan)

o Member(J) ' Chairman
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14.03.2023 Junior to counsel for the appellant present: Mr. Syed
Asif Ali Shah, Députy District Attorney for respondents
present.
Junior to counsel for the appellaht requested _ for .
-adjournment on the ground that senior counsel is appointed
as Addvitioﬁai Advocate General ahd he wants .to"éubllnit
fresh Wakalatnama. -Adjourned, To come up for -
-a;'guinents on 30.05.2023 before D.B. P.P given to the
‘ G\ B }Siénies. S | . |
n Qo -
8 <y
%%‘;-:\’z{“ | ; ' | | .
" 3 o) (_Salah-Ud-Din)l " (Kalim Arshad-Khan)
, Member (J) ‘ Chairman-
b
30" May, 2023 1 ~ Junior to counsel for appellant present. Mr. Fazal Shah
sC AﬁNED" Mohmand, Additional Advocate General for resp_ondents present.
KPST o . . :
Peshawar ) - Junior to counsel for appellant requested for adjournment as

senior counsel is not available today. Adjourned. To come up for

&

-arguments on 0 7.2023 beforg_D.B. P.P given to the parties..

O

(Muhammad Akbar Khan) - (Kalim Arshad Khan)
Member (E) : Chairman
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01.02.2023

~

Clerk of learned counsel for the appellant present. Mr.
Muhammad Jan; District. Attorney for the respondents present.

Tﬁe appeal injharid-was heard by é bench comprising one of us
(Mr. Saiéh—ud-Din) and Mr. Mian Muhammad the théﬁ learned -

Membeér (ExecutiVe); whb has riow been transferred, therefore, to

e@

- @G 6’5 "’33 come up for re-arguments on 02.03.2023 before the D.B.

WP
?9‘*"“3

02.03.2023

.  BCANNED
. KEST
Peshawar.!

T

(Fareeha Paul) (Salah-ud-Din)

Member (E) Member (J)

Learned counsel for the appellant present. Mr. Muhammad Riaz
Khan Paindakhel, Assistant Advocate General for the respondents

present.

Learned counsel for the appellant requested for adjournment on
the ground that he has not made preparation for arguments.
Adjourned. To come up for arguments on 14.03.2023 before the D.B.

Parcha Peshi given to the parties.
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. 05.01.2023 ~ Learned counsel for the appellant present. Mr. Naseer-ud-Din

Shah, Assistant Advocate General for the respondents present.

Mr. Salah-ud-Din, learned Membe.r (Judicial) is on leave,

’% $% therefore, order could not be announced. Adjourned. To come up
LAY : . S -
: % z..% for order on 12.01.2023 before D.B.
XL |
(Mian Muhamrftad) N
"~ Member (E) &
12.01.2023 Learned counsel for the appellant presént. Mr. Muhammad Jan, -
: .bAf District Attorney for the respondents present.
Kphéw;;_sbg’] ' |
CShaw,. Case law relied upon by learned counsel for the appellant

ag

produced today, which require time for its perdsai, therefore, to come

up for order~qn 20.01.2023 before the D.B.

(Mian Muhammad) (Salah-Ud-Din)
Member (E) ' Member (J)
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22.12.2022

03.01.2023

Junior of learned counsel for the appellant pres‘ent. Mr. ‘
Muhammad Adeel Butt,” Additional Advocate General for the

respondents present.

Junior of leamed counsel for the éppellémt requested for

adjournment on the ground that learned counsel for the appellant

.. is busy in the august Peshawar High Court, Peshawar.

Adjourned. To e up for arguments on 03.01.2023 before D.B.

e

(Mian Muhammad) | (Salah-ud-Din)

Member (E) _ Member (J)

Learned counsel for the appellant present. Mr. Arshed Ali,
ADEO alongwith Mr. Naseer-ud-Din Shah, Assistant Advocate
General for the respondents present.

Arguments heard. To come up for order on 05.01.2023 before

* , _ E f
‘ .

~ (Mian Muhammad) (Salah-Ud-Din)
Member (E) ‘Member (J)

the D.B.
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Learned counsel for the appellant present. Sved
Naseer Ud Din Shah, Asst: AG lor respondents preSent,
Learned  counsel “for the appellant sceks
adjournment on the ground that he has not prepared the
case. Last opportunity- 18 granted tor arguments. To come
up or arguments on 16.11.2022 before DB alongwith |
connected appeals. .
e
- o "'.
(Farecha Paut) “(Kalim Arshad Khé’a’n) cLen
~ - [P I
Member (k) . S Chatrmadh*

2022 Assistant to counsel for the appellant present.

Mr. Muhammad Riaz Khan Paindakhel, Assistant Advocate
General = alongwith Arshad Ali, ADO (Litigation). for the

respondents present.

This appeal was heard by a Bench consisting- of - learned
Member Judicial Mr. Salah-ud-Din and learned Member Lxecutive
Mr. Mian Muhammad. Therefore, this appeal be tixed before the

concerned Bench and to comé up for arguments on.22.12.2022

N
f

"+

hefore the concerned Bench.

(FAREISHA PAUL) - (ROZINA REHMAN)

Membér(k) | : ~ Member (J)
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03.06.2022 Miss. Rabia Muzafar, Advocate (Junior of learned
o counsel for the appellant) preéeht. Mr. Riaz ‘Ahmed Paindakhel,

Assistant Advocate Genéral for the respondents present.
AL SRTINE

Junior of learned counsel for the appellant requested for
adjournment on the ground that learned counsel for the abpellant
is busy before the other D.B. Adjourned. To come up for

remaining arguments on 13.06.2022 before the D.B.

(Mian Muhammad) ‘ (Salah-ud-Din)
Member (E) Member (J)
13.06.2022 . ' Clerk of counsel for th-e.ap‘pelllant present. Mr. Kabirullah

: Khattak, Additional Advocate General for respondents present. -

Clerk of counsel for the appellant stated that learned
- counsel for the appellant is uriable to attend the Tribunal today

. due to strike of Lawyers. Adjourned. To come up for remaining

arguments bef the D.B on 0'7.99.2022.

(MIAN MUHAMMAD) (SALAH-UD-DIN)

MEMBER (EXECUTIVE) MEMBER (JUDICIAL)

T
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01.06.2022

Mr. Fazal Shah Mohrhand, Advocate for the appellant

present. Mr. Muhammad Riaé Khan Paindakhel, Assistant

Advocate General for the respondents present.

Partial arguments heard. To come up for remaining
argumehts 0 .06.2022 before D.B.

(Mian Muhammad) (Salah-ud-Din)
Member (E) Member (J)




28.07.2021  Clerk to counsel for appelle'nt‘p"r"é‘sent.'jf' f"' T vf/f

Muhammad Adeel ,Butt learned Additional '_'AdVooat'e Genetal

for respondents present.

Lawyers are on general stnke therefore, case is ad]ourned

To come up for arguments on 02 12.2021 before D B.

02.12.2021

(Rozina Rehman) ] ‘ Ché%én/ .

Member (J)

Counsel for the appellant present.

Mr. Muhammad Rasheed, Deputy District Attorney anngwnth

Mr. Touseef Ahmed ADO, for respondents present

Former made a request for adJoumment as she has not -

prepared the brief. Adjourned. To come up for arguments'on
09.12.202¢:before D.B. | ‘

09.12.2021

- -
. ’
.

e )

(Atiq Ur Rehman Wazir) - (Rozina Rehran)
Member (E) ' Member (3)

Counsel for the appellant and Mr. Asif Masood, DDA
alongwith Arshad Khan, ADEQO (Litigation) for' the
respondents present. | - R

Learned senior counsel for the appellant seeks
adjournment in order to further prepare the brief.
Request is accorded. Case to come up for arguments on
08.02.2022 before the D.B.

(Salah-ud-Din) . .
Member(J)
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."2‘?.1‘(‘5';2020 - Junior to counsel for the appellant and Addl. AG for
o 4the respondents present.

The Bar is observing general strike, therefore, the

matter is adjourned to 01.01.2021 for hearing before the

D.B.
(Atig-ur-Rehman Wazir) Cha&r an
Member
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0..01.2021 e €T Smmer Ja‘éat‘i’én, case is adjourned to
13.04.2021 *‘or the same as before.

a

Ueader

13.04.2021 Due to demise of the Worthy Chairman, the Tribunal is

non-functional, therefore, case is adjourned to

28.07.2021 tor the same as before.

R/eader
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31.07.2019

24.10.2019

03.01.2020

j

and Mr. Riaz Khan Paindakheil learned Assistant Advocate

General present. Junior to counsel for thzs appe]lant seeks

s _ o ' 0
Wali Khan Advocate junior to counsel for the appellant

adjournment as senior counsel for the appellant is not in

attendance. Adjourn. To come up for arguments on 24.10.2019 -

before D.B.

M;mber

Junior counsel for the appellant and Mr. Kabirullah Khattak,

Additional AG alongwith Mr. Arshed Ali, ,ADO for the"

respondents present. Junior counsel for the appellant requested fof‘-.

adjournment on the ground that learned senior counsel is busy
before the Hon’ble Peshawar High Court, Pesaawar. Adjourned to
03.01.2020 for arguments before D.B. .

(Hussain' Shah) (M. Amin Khan'Kundi)

Member . . Member:

Junior to counsel for the appellant present Ml
Mr. Riaz Paindakhel learned Assistant Advoeate General '
for the respondents present. Junior to counsel for the
appellant seeks adjournment as semor counsel for the
appellant is not available on record Ad_jOLll’n':,d To eom?

up for arguments on 09.03.2020 before D.B.

(HuRQgﬁlah) (M. Arcin Kaan Kundi)
Member Member =
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04.2.2019-
27.03.2019
.
31.05.2019 - .

AJu_nior to counsel for the appellant and Addl. AG
glongwith Arshad Ali, ADO for the respondents present.

RepresentaitiVe of respondents requests for
adjournment as requisite reply has thouéﬂ:i“been prepared.

but is yet to be signed by the respondenté. Adjourned to

127.03.2019 on which date the: reply shall positively be

submitted. . ' \

‘Chairman
“-.

~ Appellant in person present. Mr. Kabir Ullah Khattak

learned 'Additional Advocate General alongwith Arshid

Ali ADO present. Representative of the respondent
department submitted written reply/comments. Adjourn.

To come up for rejo}hjgef/arguments on 31.05.2019 before

DB ‘ i . @“/

Member

Clerk to learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned Additional Advocate General present. Clerk to counsel

fbr the appellant submitted rejoinder which is placed on file and seeks

adjournment as learned counsel for the appellant is not in attendance.

- Adjourn. To come up for arguments on 31.07.2019 before D.B.

| Mﬁrﬂaer
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Member
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10.12.2018 -

Appriinnt Ceposited

.

iy & Process Fee -

Gt S v

."f(_;c}ur’isel for the épﬁ'éllant'Muhammad Amid present.

Preliminary arguments heard. It was contended by learned

“counsel for the appellant that the appellant was serving in

Education Department. It was further contended that the
appellant was terminated from service by the competent
authority. It was further contended that on the basis of
Government of Khyber Pakhtunkhwa Sacked Employees
(Appointment) Act 2012 the appellant was entitled for

appointment but the respondent was reluctant to

appointment the appellant on the basis of said act therefore,

NS éthe appellant filed Writ Petition, the Writ Petition was

accepted and the respondent-departmerit ' appointe& the

appellant on the basis of judgment of Worthy Peshawar

High Court but the appointment order of »tl,}q;aﬁpﬂevllanjg‘ was

issued with immediate effect. It was ﬁir%ﬁér{bontended that
the Sacked Employees (Appoini:mént) Act was passed on
20.09.2012 therefore, the respondent-department was
required to aj)point the appellant with effect from
20.09.2012 therefore, the appellant filed departmental
appeal but the same was not décided, hence, the present

service appeal.

The contention raised by the learned counsel for the
appellant needs cénsideration. The appeal is admitted for
regular hearing subject to all legal objections. The
éppellant is directed to deposit security and process fee
within 10 days, thereafter, notice be issued to the

respondents for written reply/comments for 04.02.2019

before S.B.

MA 7
Muhammad Amin Khan Kundi
Member

FTy Bl "";f':‘
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Form- A
FORM OF ORDER SHEET
~ Court of
Case No. - 1408/2018
S.No. | Date of order Order or other proceedings with signature ofjudge
proceedings :
1 2 3
1 19/11/2018 st The appeal of Mr. Muhammad Amjid presented today by Mr. B
‘ Fazal Shah Mohmand Advocate may be entered in the Instltutlon
Register and put up to the Worthy ChalrmX\ for proper order pIease q >
. £
@.a.e_(
REGISTRAR ~ ¢ \n 119
2_ o/ —>o/B This case is entrusted to S. Bench for prehmmary hearing to

be put up thereon __ /@ =/ 2 —do/%

/

CHAIRMAN

ST R,

P
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No ‘ “Dg/ZOIS

Muhammad Amjad....eecceeereeeeereeeeieereree e eeeeeeeeeeennnnns Appellant
' VERSUS :
DEO and Others...cccovveeenrennnenn... reetererretrsaransonaes Respondents
INDEX
S No | Description of Documents - Annexure | Pages
1. | Service appeal with affidavit -3
2. Copy of KPK Sacked Employees (Appomtment) Act | A _ H-:j__
3. Copy of Application & titled page of WP No& B
Judgment dated 20-09-2017 R- (8-
4. Copy of COC No 56-P/2018 & Appointment Order cab
| dated 26-06-2018 19.-0
5. Copy of departmental appeal dated 19 07-2018 E lau .
6. Wakalat Nama A
Dated:-16-11-2018 . Appellant

‘Through

Fazal

Email:- faza!fhahmohmand@gmall com

ah Mohmand
Advocate, Peshawar
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No /2018

Muhammad Amjad Drawing Master, (General) BPS-15, Govt. High

School Haji Muhammad Noor Killi Peshawar.......ccce....... Appellant
K
VER A g
. S U S Pinry No‘_%é.gﬂf_
1. District Education Officer (Male) Peshawar. mwd,‘]ﬁ(//'%fg

2. Director, Elementary and Secondary Education, Govt. of
KPK Peshawar.

3. Secretary, Elementary and Secondary -Education, Govt. of
KPK Peshawar...eeeecmcriecimiienniineicirnennianenen Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974 FOR
THE MODIFICATION OF APPOINTMENT ORDER DATED 26-
06-2018 PASSED BY RESPONDENT NO 1 WHEREBY THE
APPELLANT HAS BEEN APPOINTED AS DRAWING MASTER
(BPS-15) WITH IMMEDIATE EFFECT INSTEAD OF 20-09-2012
AND FOR WHICH DEPARTMENTAL APPEAL OF THE
APPELLANT HAS NOT BEEN RESPONDED SO FAR DEPSITE
THE LAPSE OF MORE THAN THE STATUTORY PERIOD OF
NINTY DAYS.

PRAYER:-

On acceptance of this appeal the impugned Appointment Order

dated 26-06-2018, of respondent No 1 may kindly be modified
edto-day and the appellant may kindly be ordered to be appointed as
- Drawing Master (BPS-15) w.ef 20-09-2012, instead of 26-06-

pilstyay 2018 with all back benefits

tqinle -
Finl Respectfully Submitted:-

1. That the appellant was appointed against the post of Drawing
Master on 05-12-1996 and was posted at Govt. Middle School
Charkha Khel and after performing duties for about two years,
when the Govt. changed, the services of the appellant along with
others were dispensed with. -

2. That in the year 2009 the Federal Govt. promulgated Ordinance
for the reinstatement of the employees of the Federal Govt. who
were appointed from 1°' November 1993 to 1% day of November
199 and were terminated during the period from the 1% day of
November 1996 to 12-10-1999 and i

3. in the year 2010 the Federal Govt. enacted the Sacked Employées
(Re-instatement) Act 2010 to provide relief to sacked empicyees
and accordingly the provincial Govt. of KPK enacted the KPK
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Sacked Employees (Appointment) Act on 20-09-2012. (Copy of
Act is enclosed as Annexure A).

That the appellant accordingly approached respondents for his
appointment in the prescribed period of 30 days but of no use
where after the appellant along with others approached
Peshawar High Court Peshawar by filing Writ Petition No 1901-
P/2013 which was finally allowed vide Order and Judgment dated
20-09-2017. (Copy of Application and titled page of Writ
Petition and Judgment dated 20-09-2017 is enclosed as
Annexure B). ‘

. That even then the respondents were reluctant to appoint the

appellant where after the appellant filed Contempt of Court
petition No 56-P/2018 and consequently the appellant along
with others was appointed vide Appointment order Dated 26-06-
2018 instead of 20-09-2012. (Copy of COC Petition No 56-
P/2018 and Appointment Order dated 26-06-2018 is
enclosed as Annexure C & D). '

That the appellant submitted Departmental appeal before
respondent No 1 on 19-07-2018 vide Diary No 4324 of even date
which_has not been responded so far despite the lapse of more
than the statutory period of ninety days. (Copy of Departmental
appeal is enclosed as Annexure E).

That the impugned order dated 26-06-2018 of respondent No 1
is liable to modification thereby appointing the appellant w.e.f.

20-09-2012 on grounds inter alia as follows:-

GROUNDS:-

A.

That thé impugned order is liable to modification as per the KPK
Sacked Employees (appointment) Act 2012 with effect from 2012.

. That the appellant has been punished without any omission or

commission on his part and he has been denied appointment for
no fault.

That mandatory provisions of law have been violated by the
respondents which could not be attributed to the appellant.

. That the law as well as the principles of justice favors that no one

should be penalized for the fault of others.

. That even as per the dictums of the Superior Courts, the

appellant is entitled to be appointed from the date of his
application. -

.‘That the appellant timely approached respondents for his

appointment but they were not ready to shoulder their
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responsibility and the appellant finally had no alternate remedy
but to approach the High Court for his appointment, thus the
appellant on one hand litigated and on the other hand has been
deprived of his.seniority for no fault.

G. That there is no omission or commission on part of the appellant

and as such he is entitled to be appointed from due date with all
benefits.

H. That the omission of the respondents has resulted in mlscarrlage
of justice besides fmanaal and semonty loss.

I. That the commission and commissions of the respondents have
resulted in making him junior to his colleagues which fault is
liable to be corrected.

J. That the appellant seeks the permission of this honorable
Tribunal for further/additional grounds at the time of arguments.

It is therefore prayed that appeal of the-appel'lant may kindly be
accepted as prayed for.

Any other remedy not specuflcally asked for, may also be granted
in favor of the appellant. '

Dated:-16-11-2018 | . Appellant

Through- 3 E E a
Fazal Sha ohmand

Advocate, Peshawar

AEFIDAVIT

I Muhammad Amjad Drawing Master, (General) BPS-15, Govt. High

Schioc! Haji Muhammad Noor Killi Peshawar, do hereby solemnly

affirm and declare on oath that the contents \af this-A ppea are true

and correct to the best of my kn wledge;an elue(\imd nothing has
been concealed from this honor \

{.
,, DEPOﬁEN

3«
%
%




ORDINARY ., REGISTEREDNO.RN '
GOVERNMENT f o GAZETTE :
North-West-Frontier-Province
L Published by Authority... T ]
L ; PESHAWAR, SATURDAY, 20T September, 2012 - ]
v PROVINCIAL ASSEMBLY SECRETARIAT ’ .
§ THE KHYBER PAKHTUNKHWA |
|  NOTIFICATION '+ .~
Dated Peshawar, the 20t September, 2009

No. PA/Khyber Pakhtunkhwa/ Bills/2012/6077:- The ‘Khyber Pakhtunkhwa Sacked
Employees (Appointment) Bills,2012 having been passed by the Provincial Assembly of
Khyber Pakhtunkhwa on 10w Seplember, 2012 and assenled Lo by the Governor of the
Khyber Pakhtunkhwa on 17 Seplember, 2012 is hereby published as an Act on the
Legislature of the Khyber PakhtunKhwa, -- | S~

THEKHYBER PAKHTUNKHWA SACKED EMPLOYEES (APPOINTMENT) ACT, 2012
KHYBER PAKHTUNKHWA ACT NO. XVII OF 2012)

1
BN

: (First published after having reczived the nssent of the:Governor of the Kiyber
Pakitwitklnwa in the Gazette of the Khyber Pakhtunkhwa (Extraordinary). . ‘
Dated the 20 September, 2012 G .
AN . .~ V_:*"" ’_ - e

ACT

To provide réﬁ'ef to those sacked employees in the
Government service; who were dismissed, removed or
terminated from service, by appointing them into the

' - Government service -

WHEREAS it is'E’expediént to érdv;‘de relief tc{)_b those sacked employees who w,iere
appointcd on regular basis 1o a civil_post in the Province of the Khyber Pakhtunkhwa

and who.possessed the prescribed qualification and: experience required for the said .

post, during the period from 1stday of November 1993 to the 30thday of November, BRI
1996 (both days inclusive) and were dismissed, removed, or termingted 'frogl service 3 |
during the period from Istday of November 1996 to 3lstday of Dcce‘q;bcr [99S on ¥ iigi

various grounds;

e

WITEREAS the Federal Governmenit has also given relief to the sacked om ployees by

. ;
hachmend; N
;_,1 . . 0 ‘ i ¢
bl
¥ g
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AND WHEREAS the Govignmment of the Khyber Pakhtunkhwa has also decided
lo appoint these sacked employees on regular basis in the public interest;

It is‘hereby enacled as follows: ;::;

1. -, Short tile, extent and commencement.—-—(l) This Act may be called t%
. Khyber Pakhtunkhwa chkcd Em ployees (Appomlment) Act, 2012 |

SE

~ civil posts during the period from 1stday of November, 1993 to 30thday of
November, 1996 (both days mcluswe) 4

\ N

: T3 It shall come into fq’rce at once.
2. ;- Definitions.—In this Act,"unless the context otherwise requires, the follow"mg
expressnons shall have the meanmgs hereby respectxvely assigned to them that is to
say,- " '

(@)  “civil post” means z{‘fpost created by the Finance Department’
. of Government for the metnbers of civil service of the Province;

A
)

- (b)  “Department” means the Department and the attached Department as..
-~ defined in the Khyber Pakhtunkhwa GovernmentRules of Business, 1985,
including the Divisional and District offices working there under;

o ()  “Government’ means the Government of the Khyber -

Pakhtunkhwa; - : : | f\TTES ;: i

(d) "Prcscr_ibed” means prcscribed by rules; | . {— "
« (@)  “Province” means tt‘;e Province of the Khyber Pakhtunkhwa_,:\ i
(f “rules” meaz;‘s the rli;ies made under this Act; and | |
(g)  “sacked employee” means a person who was appointed on regular ba31s

" to a civil post in the Province and who possessed the prescribed qualification and
experience for the said post at that time, during the period from 1stday, of
- November 1993 to the 30thday of November, 1996-(both days inclusive) and was
~ dismissed, removed, or terminated from service during the period from 1stday, of
November 1996 to 315tday of December 1998 on the ground of 1rregular

appomtmenls

3. . Appointment of sacked employees——-Noththstandmg anything conhamed in
.my law or rule for the time being in force, on the commencement of this Act, all sacked
employees subject to section 7, may be appointed in their respective cadre of their
concerned Department, in which they occupled civil posts before their dismissal,
xcmoval and lermination fromrservice:

“Provided that the sacked employees shall be appointed against thirty pcrcent of
the available vacancies in the said: Department:

“Provided further that the appointment of sacked employees shall be subject tb |

the medical fitness and verificaton of theLr character antecedents to the sabsfactlon of
the concerncd competent aulhonty : - '

N _

V) It shall apply to all those sacked employees, who were holding various (( ‘

g AP e e S T 3 ~ - e+ .. -
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4. Age relaxation.—The period during which a sacked employee remained .
dismissed, removed or terminated from service, till the date of thoir appodintment shall
be deemed to have been automatically relaxed and there shall be no further relaxation
under any rules for the ime being in force. - : o

5. Sacked employees shall not be_entitled 1o _claim seniority and other back
benefits.—A sacked employee appointed under section 3, shall not be entitled to any
claim of seniority, promotion.or other back benefits and_his appointment shall. be

R

. considered as [resh appointment, *’”

[ S,

6.~ Preference on the_ basis of age—On the occurrence of a vacancy in -the
respective cadre of the concernéd Departmerit of the sacked employee against the thirty
percent available share, preference shall be given to the sacked employee who is older
in age. R ‘ b )

7. Procedure for appointmént—-(l) A sacked employee, may file an application':, to
the concerned Department within a - period of thirty days from the date: of
commencement of this Act, for his appointment in the said Department: :

Provided that no application for appointment received after the due date
shall be entertained. o , : :

(2)  The concerned Depariment shall maintain a list of all such sacked
employees whose applications are received under sub section (1) in the respective
cadres in chronological order

’ ' . ~
v (3)  Ifany vacancy occurs against the thirty percent available share of sacked

employees in any department, ‘the senior age from such sacked employee shall be |

considered by the concerned department Selection Committee of the District Selection
Committee as the case my as to be constituted in the -prescribed’” manner .for
appointment ' '

Provided that no willingness of response is received within a period of
thirty days the next senior sacked employee shall be considered for appointment -

(4)  The concerned Department Selection Committee of District Selection
Commiittee as the case may be will determine the suitability or eligibility of the sacked
employcees. :

(3)  If as sacked employee is available against thirty percent vacancy reserved
in respective cadre in Department then the post shall be filled through initial
recruitment E T :

8. Removal of difficulties.—If any difficulty arises in giving effect to any of &e '

provisions of this Act, the Chief Minister Khyber Pakhtunkhwa may issue such order
not inconsistent with the provision of this Act, as may appear to him to be necessary for
the purpose of removing the difficulty: '

| Provided that no such power shall be exercised after the expiry of one year form

coming into force of this Act. N k> 5
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"Act.to override other laws:-

Notwithstanding anything to the contrary containes

inany other law or rule for the time being in force the provision of this Act, shall have
rules Lo the extent of

overriding effect and the ‘provision of any other law or
inconisistency to this Act, shall.cease to have effect.

.' . ~ ‘. .
9. Power to make rules:- . Government may make rles for carrying out the
purpose of this Act. :
o ‘, " BYORDEROF MR SPEAKER
.- PROVINCIAL ASSEMBLY OF KHYBER
) : - PAKHTUNKHWA

. (AMANULLAH)
. . Secretary -
. Provincial Assembly of Khyber Pakhtunkhwa -

é




To,

Thé Executive

District Education Officer
Kliyber Pakhtunkhwa
Peshawar.

Subject: APPOINTMENT OF SACKED EMPLOYEES

RECRUITED DURING 1993-96 AND REMOVED
DURING 1996-98 AGAINST 30 PERCENT VACANT
POSTS.

" Respected Sir,

As per the Act approved by the Khyber Pakhtunkhwa
Assembly during the second week of September 2012 for the °
adjustment / appointment of sacked employees appointed during
1993-96 and removed during 1996-98 without a % reason. The
adjustment / ‘appointment is required to be made against 30
percent vacant post irrespective of age.

I offmer my services for appointment as a Drawing

- Master according to the above sacked employees under the said

Act passed by Khyber Pakhtunkhwa Peshawar Assembly.

1 was remained in a Govt. Service w.e.f 05.12.1996 to
1998 as Drawing Master in Govt. Middle School Charkha Khel
Peshawar. My appointment order was issued by Divisional
Director of Education (Schools) Peshawar Division Peshawar vide ‘
Endst: No. 22655-58 dated 24.11.1996 and later on my services were
discontinued in 1998 without assigning any reason.

The particulars of my qualification are as under:-

1. I have passed Matric Exam in 1992 securmg 578
~marks out of 850. .

2. T have passed Diploma of Associate Engineer in
Electronic Technology in 1995 securing 1843 marks
out of 3350 from Govt. College of Technology
Peshawar.

3. Thave passed B.A in 1998 obtammg 264 marks out.
.of 550.

4. Tam permanent Domicile of DlStI‘lCt Peshawar with
date of Birth 05.05.1977. |



-

It - is, therefore, requested to kindty make my .
. appointment as Drawing Master against 30% vacant posts lying
under your control. 3

, . I have also applied to the Secretary Establishment
Department Khyber Pakhtunkhwa Peshawar on 21.11.2011 and
my name is on the record in your office as well as on the record of

- Secretary Education Khyber Pakhtunkhwa Peshawar.

Yours Sincerely,

(32/7%/ Do-ol-/)
v ’ﬁ-"-‘

MUHAMMAD AMJAD
S/O
MUHAMMAD YOUNAS
Village Ghari Qamar Din
Kohat Road Peshawar

A T e s e e T
LD WTEETIED
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vs
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‘Shah Hussain s/0 Abdur Rahman (Ex- CT) R/o Vx !t Mashai Gul .

~lo~

u
s

Wri; Petition No.
: /

i

Ah Akbar s/o Gul Akbar, (Ex -CT),R/lo V 1llage
Daaman Afgham District Peshawau

Bala Dlsmct Peshawal

Abdul Shaﬁ s/o Muhammad Karim, (Ex- CT) R/o Wazir Bagh
Peshawax :

Jahanullah s/o Haji Awal Khan (Ex- CT) R/o Village
Daaman Afghani, District Peshawar A

Imtiaz Ah s/o Abdu Ghani, (Ex CT) R/o Village Mian Guj ar
Peshawar

~ Jjaz Ahmad s/o Allah Bakhsh, (Ex-PET), R/o Village

Daaman Hindki, District Peshawar.

Muhammad Shakirullah s/o Muhammad Wasxfu lah, (E\~PET),
R/o Vlllage Mian Gujar Peshawar.

Ihsanullah s/o Muhammad Rehan, (Ex-TT), R/o Village
Daaman.;‘Hindki District Peshawar. '

Muhammad Amjad s/o Muhammad Younis, (Ex-DM),
R/o Galhx Qamar Din Kohat Road, Peshawar.

ETITIONERS
' . Versus o
Govemmem of Khyber Pakhtun!\hwa through Secr etar),
]:lementary & Secondary Educatlon (E&SE), Civil Secxetanat
Peshawa1
Sec1etary, Liementaw & Secondaiy Education (E&SE) Civil
- Secretariat, Peshawar. - ,

i Deputy Registfar

AAN-

Dlrectm blementaly & Secondaly Educatlon (E&SE) KPK, -
Daboan Ga) dens Peshawar.”

District Education Officer (Male) District Peshawar.

e
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©  INTHE PESHAWAR HIGH COURT B
4 e e e s s P R 2 :
s PESHAWAR, -
iJudxcagl Department | ’

ert Petltlon No.1901-P/2013

Date of hearing:- 19.09.2017

Petitiori?r(s):- Ali Akbar & eight others by Mr. Ibad ur Re
Q. ' Advocate

Respondent (s):-Govt of KP through Secretary Elementary &

. Secondary Educatlon and others bv Syed Qaisar Ali

Shah, AAG. - ‘
JUDGMENT o '

~ ,L‘,' )
ROOH-ULAMIN KHAN, _J:- Through this common

_;udgment we, propose to decide the instant constitutional
petl‘tlon under Article 199 of the Constitution of Istamic ,
| Repubhc of Paklstan 1973, filed by petitioners Ali Akbar - '
a.nd exght others and identical connected Writ Petition
| No;§449~P/2014, filed bj{ petitioners Sheraz Badshah, the
| que;tions of law and facts are involved therein are one and * '

théjsame. One Naseer ud Din O.T., has filed C.M.

No.1070-P/2016, for his impleadment as petitioner in

confle'cted W.P. No.3449-P/2014, on acceptance of which :
lcaroed AAG has no objection. The application is allowed

and%}md petitioner Naseer ud Din is impleaded as petitioner

’-‘/ in the connected writ petition. i
5 ~
2. % In essence, the grievance of the petitioners is that

duri;ﬁg the period, since 1993 to 1996, they were appointed

‘as teachers against the vacant posts of CT/PET/DM/O

{"gl\ b‘ﬂ"ﬁ: '
$EP 2017
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and T.T. fully described in. their respective writ petiition, in -
the ﬁducation Depanmeﬁt Peshawar and Charsadda, ‘
respectwely, aﬁer observu;g all the codal formalities, but
later on, with the change of Govemnment, on the pretext of
alleged irregularities in thClI‘ appointment, were terminated
from . the service. The petitioners agitated thelr grievance
before dlfferent levels, but with no fruitful result. In the
year 2010 the Federal Government enacted ‘the Sacked
Employees (Re-Instatement) Act, 2010° (the Act of 2010)
to prov1de relief to persons in corporation service or
autonomous or semt autonomous bodies or in the
Gover."n.ment‘ service who were dismissed, removed or
termmated from service. The Provincial Government of
Khyber Pakhtunkhwa while following the Act of 2010, |
also e]pacted ‘the Khyber Pakhtunkhwa Sacked EmployeesA
(Aﬁpé%intment) Act, 2012’ (the Act of 2012) so as to
provicé'e relief to those sacked employees who- were

appointed on regular basis to a civil post in the Province of

the. “_I:{hyberA Pakhtunkhwa and who possessed the

P .
o <i o presc"fibed qualification and. experience required for the-
‘ \, e VT

»  said post dunng the penod from 1* day of November 1993
P/ to the 30lh day of November, 1996 (both days inclusive)
Jé and were dxsmxssed, removed or terminated from service

duriné the period from 1* day of November, 1

day of December, 1998 on various grounds.



-extended benefit of the Act 0f 2012.
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3. Respondents have filed thejr Para-wise comments,
wh'gerein it is averred that under the Act of 2012, sacked

employee is a person who was appointed on regular basis

to a- civil post in the province and who possessed the
prescribed qualification and experience for the said post at
that:_.;time during a period from 1° day of November, 1993

to 3_0‘“ day of November, 1996 (both days inclusive) and

[ " . . . .
was. dismissed, removed, or terminated from service during

the jéfériod from 1% day of November, 1996 to 31* day of
DCC;h]bCr, 1998 on the ground of irregular appointments.
Sbm}? of the petitioner petitioners  being lacking the
prescribed academic qualification and criteria laid down by
the Act of 2012, and some being untrained, cannot be
~

4, Having heard the arguments of learned counsel for

the parties, it-appears from the record the contrO\%ersy of -

re-instatement of sacked employees cropped up before this

 Court in “Writ Petition No.]662-P/2013, titled “Hazrat

Huss{i}zfn ete Vs the Govt of Khyber Pakhtunkhxjva and
others %’ which was decidedé on 24.12.2014, in the following

way:-

" “It is worth to note that persons similarly, placed

with the petitioners have been re-instated by the « <

department while giving effect to the judgments
given by the Khyber- Pakhtunkhwa Service
Tribunal. Moreso, one’ Mst. Gul Rukh whose
services were terminated by the respondents
along with the petitioners, has been appointed
under the Act vide order dated 09.05.2013. It is
cardinal principle of law that similarly placed

persons should be treated alike and no different ..
yard stick should be used while redressing their
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. grxevances Itis the hall mark and grundnorm of
“our constitution that every person is entitled to-
; equal protection of law. Not only similarly placed
scolleagues of the petitioners have been appointed
by the respondents but the petitioners are alsow
“entitled to the relief glven to the sacked
eraployees under the Act.
For what has been discussed above, we admit
and accept both the writ petitions and direct the
‘respondents to consider the petitioner for their

appointment in accordance with the provision of
the Act.”"

Subsequently, W.P. No.sgé-A/zols, titled, “Iftikhar Khan

ete Ys Govt of Khyber Pakhtunkhwa etc” and 50 many

othcréwrit petitions' were filed by the sacked employees
with’ regard to relief of remstatement before Abbottabad
Bench of this Court, whlch were dlSpOSCd of through a
common judgment dated 24052016, placed in W.P.
No. 516-A/2013 in the followmg terms:-

i A'i That the perznoners rhough eligible  for
. appointment but not equipped with training
- certificate, shall be considered for re-instatement
| against their respective posts under the Khyber
.. Pakhtunkhwa Sacked Employees (Appointment )
" Act, 2012 immediately;
ii. . The concerned District Education Officer shall
. Scrutinize the case of each individual petitioner .
7 . independently;
-~ Hi. . Thereafter the department shall arrange and
’ . manage the requisite training course for. them and
~ the petitioners shall be provided opportunity to
¥ acquit the requisite training certificate;
e ' iv. "+ In case the petitioner failed to acquire the requisite
: training certificate within the stipulated period,
R ~ specified by the department, their services shall
" stand terminated automatically. '
\3# / " Needless to remark that the respective EDOs of

"3 each district shall complete the process of re-
.- instatement of the petitioners within one month,
i positively.

The, aforesaid judgment of this Court was impugned before

the Hon’ble apex Court in C.P. No401-P/2016 by the

Govicmmcnt of Khyber Pakhtunkhwa through Secretary
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Elgmentéry and Secondary Education, Peshawar, and the
Hon’ble Supreme Court while maintaining the judgment of
thi§ Court vide judgment date& 24.05.2017 observed as -
under:- |

" “We have been apprised by learned counsel for the
respondents that according to the advertisement
and appointment letters issued to the respondents,
two kinds of candidates could be appointed (i)
those who have the requisite academic

~ qualifications and training (ii) those who have the
requisite academic qualification but do not possess-
the necessary training. As regards the second
category, such persons would be provided with an

. opportunity to complete the training within a

-, specific period. This is exactly what the learned

 High Court as allowed in the relief granting

portion of the impugned judgment. Undoubtedly,
this is in consonance with the Department’s own

. advertisement and ‘the terms and conditions of

" service, therefore, the learned High Court did not
fall into any error by requiring the Department to

. allow the respondents to complete training within .
a specific period of time and to take action against -
them in case of failure to do so. No exception can
be taken to the impugned judgment, which is
upheld. Resultantly, Civil Petition No.401-P/2016
is dismissed on merit. The connected petitions are
also dismissed on the above score and for being

~ time-barred as no sufficient cause has been shown

¢ for condonation of delay.”

5., In section 2 (g) of the Act of 2012, sacked

ATY ESTED ernployee has been deﬁned as under:-
~
“Sacked employee” means a person who was
» appointed on regular basis to a civil post in the
" provice and who possessed .the prescribed
qualification and experience for the said post
¢ at that time, during the period from 1* day of
. November, 1993 to the 30" day of November,
/ * 1996 (both days inclusive) and was dismissed,
- removed or terminated from-service during the
- period from 1% day of November 1996 to 31
day of December 1998 on the ground of
irregular appointments.”

The petitioners having been appointed during the period

sin‘éé 1993-1996, do fall within the meaning of section2”




~ / 5 -~
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(8) of the Act of 2012. Section 3 of the Act (ibid), provides’
niechanism for appointment of the sacked employees,
according to which on commencement of the Act, all
sz;ckcd employees subject to section 7, may be appointed
in their respective cadre of their concerned Department, in .
wiﬁich they occupicd civil posts before their dismissal,
re:moval and termination from service. Proviso attached to
séction 3 provides tﬁat the sacked employees~shall be
a;%:ointed against thiréy percent of the available vacancies
inithe said Department and according to secoﬁd ﬁroviso
a@ched to section 3 provides further that the appointment
ofl'jsackfl:d efnplpyees shall be subject to the medical fitness
an:d verification of their character antecedents to the |
sa}isfaction of the concerned competent authority:. The case
of‘ the present petitioners is not on different foéting from
thé other sacked emplo:,}ees who have already been granted
the: relief of re-instateiment in their service in light of
de:‘cision of the Service Tribunal as well as the judgment of
thi;'s Court and the Ho?n’ble Supreme Court (supra). The -
regpondents have not jspeciﬁcally mentioned as to what
kmd of the academic; qualification the petitioners‘ are
laeking. So far as the: objection of the respoﬁents that
so'li':ne of the petitionerls are untrained is concerned, suffice

to';say that objection has exhaustively been dealt with by

the Hon’ble apex Court in the judgment (supra) that

according to the advertisement and appointment letters
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issj_;ed to the petitioners, two kinds of candidates could be

7

ap;i?ointqd (i). those wﬁo have the requisite academic
quahﬁcanons and trammg (if) those who have the requisite
academ1c qualification but do not possess the necessary
tra%mng‘ As regards thg second category, such persons
woﬁld be pfovided w1th an opportunity to complete the
tra:iniing within a speciﬁc'éperiod‘

6. The argument (f)f learned AAG that since the
petlit:ioners have not ;ﬁled applications before the
rcspondents department for thelr re-instatement Enh.m 30
days as contemplated under section 7 of the Act of 2012,
therefore, they cannot claim any benefit under the Act

(1b1d), if prevailed before this Court would amount to

technical knockout of the petitioners. whose rights

" otherwise have been established, therefore, the same is

rej.jelled‘

7 It is golden principle of law that alike shall be
trééted alike which has further been elaborated by the apex
Court iﬁ the 'case of “Hameed Akhtar Niazi Vs the
Secretary Establishment Division, Government' of
Pal;istan and others” reported as (1996 SCMR 1185) .

and again in the case of “Government of Punjab through

Secretary Education and others Vs Sameena Parveen

& others” reported as (2009 SCMR 01), in the~following

words”-

“If a Tribunal or this Court, decides a point of .
law relating to the terms and conditions of a civil )
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servant, who litigated and there were other civil

. servants, who may not have taken any legal

- proceedings, in such a case, the dictates of justice

and rule of good 8governance demand that the

benefit of the same decision be extended to other

- civil servants also, who may not be parties to that

litigation instead of compelling them to approach
the Tribunal or any other legal forum”,

8 ‘For the reasons discussed above, this and the
‘ cd&mected writ petition are allowed and the respondents are
dxrccted to consider the case of the petitioners strictly in
accordance with the mode and manner set out by this Court

m'xts Jjudgment dated 24.05.2016 in W.P. No.516-A/2013, ‘

and upheld by the august ape Coun in its judgment dated .
. W/// &L 1 '—/ /.,wf)”. /c'

)il J\,//;M%” 5

24.05.2017. ‘
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il Present: - :

Mr. Ibadur Rdhman, auvomte for the petlitioners.
P

CMLMuahid | A Khan, ARG for the oificial
.respondents, '

~ AL m o
~ NI

MQA&AE&AAD;SED:LSEJ;: When the c.::f*bse was

taken up for r‘earmﬂn learned AAG produced cooncs of

'"'f: |'appo:ntmcnt orders dmcd 26.06.2018, issued by

Deputy
4 iDastnct Eclucat:on Oﬂnccr (Male), Pcfhawar and avertcd

| that grievance of the’ petitioners have been rcd'essed
as they have been appointed on their respccn-w posts |
'.Iwﬂvith immediate . effects.  Learned counsel fér the
petrtioner whcn confronted with the ”uatJon ho also
showed his saus:acuon over the appomtmﬂm\muers.

) Thus this contempt petmon ‘has served itg purposc.

1 'Hence disposed of as such.

SENIOR " PUISNE! JUDGE

Awrmdt Daside A;\'ln, Cour Sm“a(lx‘/.
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District Education Officer (Male) Peshawar D
PH/Fax No. 091-93319337, 9225397, ) O

. - l
/ |

. e
g N

APPOINTMENT.,

~

In compliance of _}udgcmcnt dated 20-09-2017 passed by the Honorable Pes;zmuar

rt Peshawar in Writ Petition No. 1 901-P/2013, appointments of the falfou, ng candzda[e

nder diryber Pakhtunkhwa Sacked Employees (Appiontment) Act, norz is hereby ordered

g Gular basts against the post of DM in BPS-15 (R5.16120-15330-56020)@ Ks. 161.:!0/- in Teaching
Jadre on terms and conditions given below with immediate effect:~

SNo . Name FATHER Name CNiCH# Name of School Remarks
- GHS Haji o
( 1. Mu.hammad Muhammad Younas | 17301-9994683-9 Meuhammad Against Vacant
Amjad | Noor il post

El

1. Thee %ﬁ: tate lacking the requisite qualification for the above mentioned posi, suall aequire the requisite qualification

iree years of the issuance of this appointment vrder as per colirt dircetiony Juiting shich their appoiniment
\ Aﬁﬁmwf“"d cuancelled,

R (Té.g“ggﬂﬂa!e having third division in BA/BSc and DM shall also required (o obvain: second division in BA/BSc and D
rayn the recognized Boards, Universities and histitutions within three s yewrs of the issuance of this apnom(menr order as

conrt directivns failing swhich their appoiniment order L};"un’! stand cancelled,

3. MNTA/DA is allowed .
Xe repert should be submitted to all concerned,
5. A ke is subject to the condition that the certificates/documents shall be verificd from the concerned authorities
vone found producing bogus certificates or degrees his appointment shall be cancelled forthwith: and he will he
ted to the concerned law enforcement department for appr“ap;ime action. :
6. M services are liable {0 termination on one month prior notice from either side. In case of resignation without notice ;

his are month pay shail be forfeited to the Government treay ey,
7o Pay shall not be draven until and unless a certificate issied by this office that his decuments are ywified,
8. He will be on probation for period of one year extendobile to another year,
9. He shall join his post within 15 days of the issuance of this notification faiting which chei¥ appointment shall $tend

canceiled/expired automatically and no subseq.xent appeal etc. shall be entertained.

- | A ﬁW'QSTEG
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; BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

SERVICE APPEAL NO.1408/2018

Mr. Muhammad Amjid V/S DEO and Others

REPLY ON BEHALF OF RESPONDENTS 1, 2, & 3.

Respectively Sheweth:

The Respondents submits bellow:

PRELIMINARY OBJECTIONS:

o0

. That the Appellant has got no cause of action /locus standi.

That the Appellant has concealed material facts from this Hon,ble Tribunal.

. That the Appellant has been estopped by his own conduct to file the instant

appeal before this Hon’ble Tribunal.
That the instant Appeal is badly time barred.
That the instant Appeal is not maintainable in its present form.

That the instant Appeal is bad for mis-joinder and non-joinder for the necessary
parties.

That the Appellant has not come with clean hands to this Hon’ble Tribunal.

. That the instant Appeal is barred by law.
. That the Appellant does not fall within the ambit of aggrieved person.

ON FACTS.

L.

2.
3.

4.

That in reply to Para No.l, it is submitted that the Appellant was illegally
appointed without any test, interview and advertisement, Moreover, the
appellant was also appointed on fixed pay therefore, the Department terminated
them from their services and the stances of the Department also upheld by the
Apex Court on his judgment dated 11-10-2018.

That Para No.2 pertains to record.

That Para No.3 is incorrect, misleading and against the facts. The Appellant
doesn’t fall within the definition of Sacked Employee ACT-2012 section 2(g).
Moreover section 2(g) says that “Sacked Employee means a person who was
appointed on regular basis to a civil post in the Province and who possessed the
prescribed qualification and experience for the said post at that time, during the
period from 1* day of November 1993 to the 30" day of November, 1996
(both days inclusive) and was dismissed, removed, or terminated from service
during the period from 1% day of November 1996 to 31% day of December
1998 on the ground of irregular appointments”

(The said Act is already been annexed as A page 4-7 of the instant Appeal)
That in reply to Para No.4, it is submitted that the appellant did not fall within
the ambit of definition of “Sacked Employee Act-2012".



v
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5.

| 4

That reply to Para No.5, it is submitted that the appellant was appointed without

» codal formalities on fixed pay and he did not fall within the ambit of definition

of Sacked Employee Act-2012. In this context the Hon’ble Supreme Court of
Pakistan issued judgment dated 11-10-2018 in Civil Petitions No. 210,300 in
which the Hon’ble Supreme Court of Pakistan issued directions “We have
heard learned ASC for the Petitioners it was admitted before us that the
Petitioner are séeking relief under the Khyber Pakhtunkhwa Sacked
Employees (Appointment) Act, 2012. It was also admitted by the learned
ASC for the Petitioner that none of the Petitioners was regular employee
and that they have been appointed on temporary basis by the Education
Minister Nawabzada Muhammad Khan Hoti. The Sacked Employee, as
defined in the Act, required that the employee has to be regular employee
to avall its benefit. Admittedly such not the position of the petitioner, thus
their case does not fall within the ambit of the said Act”

(The Judgment is attached as Annexure: A)

That Para No. 6 is misleading and against the facts. The appointment letter
which is issued to the appellant terms and conditions No.13 clearly mentions
that “According to section 5 of the Khyber Pakhtukhwa Act: a Sacked
Employees (Appointment) Act: 2012 they shall not be entitled to any claim of
seniority, promotion or other back benefits and his appointment shall be
considered as fresh appointment”. Moreover the appellant was appointed in
compliance of Contempt of Court Petition not reinstated. Therefore the
appellant is not entitled for back benefits.

That Para No.7 is misleading and against the facts. The appellant has no cause
of action to file the instant appeal in this Hon’ble Service Tribunal.

GROUNDS

O

. That Ground-A is incorrect and misleading and against the facts.
. That Ground-B is also incorrect and misleading the detailed reply has been

given in the above Para.

. That Ground —C is incorrect, misleading and against the facts. The appellant

was appointed not reinstated. Moreover he didn’t come in the ambit of sacked
employees Act-2012 Section 2(g).

. That Ground-D incorrect and misleading.

That Ground-E is incorrect misleading and against the facts the appointment of
the appellant has already declared null and void by the Apex Court in his
judgment  dated:  11-10-2018  which is already annexed as
Annexure A. '

That Ground ~F is incorrect and misleading. The detailed reply has been given
in the above Para.

. That Ground-G is also incorrect and misleading,.
. That ground H is also incorrect and misleading the appellant was appointed not

reinstated.
That Ground-I is also incorrect and misleading. The detailed reply has been

given in above Para.




R |

; J. That the respondents have also seeks the péfmission of this Hon’ble Tribune
Y for further / additional grounds at the time argument.
It is thérefore, very humbly prayéd that on acceptance of fhis‘reply, the

instant appeal may very kindly be dismissed with cost.

4

Al |

Di;%'i f Educatiyh Officer - _ ~ - [Director, A
ale) Peshawar - (E &SE) KPK Peshawar

M
retary, -

(E &SE) KPK Peshawar
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e Present
; ¢ Mr, Justice Guidar Ahmed
' Me, Justice Qazt Faee 1sa .
{L . M, Justice Mozhor Alam Khan Mlankhel
CPNQS, 210 8 300 ot 2017
[ O sppeal agalnst common judgment dated 28.11.2016 '

, oas':ed Ly Whe Beshawar High Caurt, Mingoro Bench (Oar-
h W-Qo23), Swal, in W,P Nos. 145142015 & 176-01 201))

Muhammad Azom Khan {(CT) & others + [in CP.210]) ; -
; Talas Khan & others {in CP.300]  Petitioner(s)

VERSUS

Government ‘of Khyber Pakhtunkhwa through Secretary  [in CP.210]
Elementary & Sccondary Education, Peshawar & others .

Government of Khyber Pakhtunkhwa through Chicf {in CP.300].
Sccrevary, Civil Secretariat, Peshawar o iRespondent(s)

.
-

For the Petitioner(s) ' o '

{in C.P.N0O.210]) . . Mr. Zulfigar Ahmed Bhutta, ASC

fin C.P.N0.300) . Mr. Muhammad Amcen K. Jan, ASC
For Govt. of KPK . Barrister Caslm Wadood, AddLA.G. KPK
. Dote of Hearing 1+ 11.10.2018

 ORDER.

) . e
GULZAR AHMED, ). — We have heard lcarned ASC for the petitioners.. [t wa:

. 1 - admitted before us that the petittoncrs are secking relef under the Khybér
- ;’akhtu'niihwa' Sacked Employees (Appolntrent) Act, 2012. It was also
f.stimittct-i by thé: learned ASC for the petltglo'ne;rs that nonc of the petitioners
was reqular employee and.that.they have bcc‘n app‘o.lntcd‘on temporary pas‘ls

. b\; the Gducation Minister Nawabzads Muhammad Khan Hotl. The-sacked

R eroployec to aval|.||.5 beneflt. Admittedly such balng not tha position of the

. - . . N . o
. petitloners, thus thelr case does not fall within the ambit of the said Act. Tl?_e

ESTED

e

. Scan

cmployee, as deflned In the Act, requlred that the employee has to be regulir
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.
Service Appeal No 1408/2018, |

Muhammad AmJ|d...................................................-,.;....Appellant‘.; -

' DEO & Others............~......................................;.....;;.Respondents: ]
* REPLICATION ON BEHALF OF THE APPELLANT,

REPLY TO PRELIMINARY OBJECTIONS.

All the objectiqns raised by the respondents are incorrect and as - such o
denied. The appellant has got a valid cause of action and locus: standi to -
' bring the present appeal, the appellant has come to this honorable tribunal

with clean hands, the appellant has concealed nothing from this honorable

Tribunal and instant appeéal is maintainable in its present form. All_,necessary |

parties have been impleaded, the appellant is not estopped by his conduct

to bring instant appeal, the appellant is aggrieved person, and mstant .f |

appeal is well within time and is not bared by law.

REPLY TO FACTS/GROUNDS:

Comments of the respondents are full of contradlctlons rather

amounts to admissions and are based on malafide. Respondents have_ -
failed to show that the version of the appellant is incorrect. Even

respondents have failed to show and substantiate their version referring to. -

any’law and rules. In the circumstances the appellant has been depnved of ©
his rights without any omission or commission on his part and he has been - " :
deprived of his rights guaranteed by the Constitution and law of the land.
‘The issue whether the appellant falls within the honorable High-Court which .
is a past and closed transaction and respondents have no authority to repel

the judgment of learned High Court. The appellant duly applied within the -

stipulated time and the respondents were required to have appointed the

appellant timely but they failed to discharge their duties which resulted in -

depriving the appellant of his due rights of pay and Seniority,'the appellant '

could not be punished for the fault of respondents; Further the: appellant
never refused such appointment, thus no fault could be attnbuted to him.

In the curcumstances the appellant has not been treated accordmg to- Iaw .
and rules being his fundamental right and he has been derived. of his legal




rights without any omnssuon ‘or commission on his part in V|olat|on of the‘ a

principles of naturaIJustlce

- Itis therefore prayed that appeal of the appellant may kmdly be,f.

‘accepted as prayed for.

'Dated:-31-05-2019.
Through

Fazal Shah a"‘mand

Advocate Peshawar iv-l_f..‘;b.aff}':.i.i o

AFFIDAVIT

I, Muhammad Amjid, Drawing Master (General) (BPS-15) Govt. ’Fligh'Scf'heol" oy
Haji-Muhammad Noor Kali Peshawar, (the appellant),-do. hereby’ solemnly o
~ affirm and declare on oath that the contents of this. Replication are true:”
and correct to the best of my knowledge and belief and nithmg has been

concealed from this honorable Tribunal.

Identified by, |
- Fa’zal Shah Mohniand

Advocate Peshawar.

DEPoNEN’Tf} I




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR
" S.A.No. 1408/2018

Mohammad Amjad............ ceerens Applicant/Appellant.
: VERSUS
DEO and others.....cccccceveininnnnnnnn.. cessescens Respondents.

Dot wp b W a Wit

Ao xw‘t
$PLICATION FOR EARLY HEARING OF THE TITLED
SERVICE APPEAL.

Respectfully Sheweth;

) coctin

1. That the above titled service appeal is pending
adjudication before this August Tribunal, fixed for
13-04-2021.

—

2. That the titled appeal was filed in 2018 and the same

- is ripe for arguments, however the same has been
delayed on one or other pretext, thus needs to heard
and fixed on early date.

3. That fixing an early date is in interest of justice and
there is no hurdle in fixing an early date in the above
titled appeal, besides if any early date is not fixed in
the titled appeal, the service appeal ‘would lose its
purpose and would become in fructuous.

IT IS THEREFORE, PRAYED, THAT ON ACCEPTANCE OF
THIS APPLICATION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BE FIXED FOR AN EARLY DATE.

DATED: w;:)f—Ol -2021 APPLIC@.I’\IT/ APPELLANT

/ ,ﬂ“ﬁ%"‘s 0»&3 M VK,.L/THROUGH ‘ : |
),15/. [ FAZAL SHAN MOHMAND

M ADVOCATE SUPREME COURT

aﬂf% \«w »

M"‘M LDIVAT Slde
I, Mohammad Amjad, (Applicant/ Appellant} do hereby
solemnly affirm and declare on oath that the contents of this

Application are true and correct to the best of my knowledge
and belief and ps _*_', has been concealed from this

Honorable Court/4/
QONENT




| |
BEFORE THE! SERVICE TRIBUNAL KPK PESHAWAR
I N i ‘ .

S.A.No. 1408/2;018 |

Mohammad An!lj‘ad ............ .......Applicant/Appellant.

DEO and others.............cuonne...... sseeesee.. Respondents.

o

APPLICATION FOR EARLY HEARING OF THE TITLED
! SERVICE APPEAL.

Respectfully Sl{meweth;
| ' , .
1. That the! above titled service appeal is pending

adjudication before this August Tribunal, fixed for
13-04-2021. ‘

|
| .
2. That the t}itled appeal was filed in 2018 and the same

is ripe for arguments, however the same has been

delayed on one or other pretext, thus needs to heard
and fixed on early date. |

3. That fixiné an ‘early‘date.'is'in interest of justice and
there is no hurdle in fixing an early date in the above
titled appeal, besides if any early date is not fixed in
the titled ,appeal, the service appeal would lose its
purpose and would become 'in fructuous.

IT IS THEREFORE, PRAYED, THAT ON ACCEPTANCE OF
THIS APPLICATION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BE FIXED FOR AN EARLY DATE.

DATED: -06-01-2021 : APPLIC@N T/ APPELLANT

THROUGH,

‘} . l v . ~
‘ FAZAL S}-AXAﬁ MOHMAND
|

ADVOCATE SUPREME COURT

AFFIDIVAT

I, Mohammad iAmjad, (Applicant/ Appellant) do hereby
solemnly affirm and declare on oath that the contents of this
Application are true and correct to the best of my knowledge
and belief and pfRupg>has been concealed from this

Honorable Coqrt:_ 2 1\ . \
3 o Vi\\ /é@o«e// .
N S S S DEPONENT .
L2 f © ! '




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

S.A.No. 1408/2018

Mohammad Amjad................... Applicant/Appellant.

DEO and othprié‘. ................ evernesrereionens ..Respondents.

APPLICATION FOR EARLY HEARING OF THE TITLED
o SERVICE APPEAL.

Respectfully Sl!leweth;
1. That thei above titled service appeal is pending
adjudicatipn before this August Tribunal, fixed for
13-04—2021.1.- ‘ o -

2. That the tiitled appeal was filed in 2018 and the same

i1s ripe f01|' arguments, however the same has been

delayed OIil ‘one or othelj pretext, thus needs to heard
and fixed on early date. '

3. That fixing an early date is in ‘interest of justice and
there is no hurdle in fixing an early date in the above
titled appeal, besides if any early date is not fixed in
the titled jappeal, the service appeal would lose its
purpose and would become in fructuous.

IT IS THEREFORE, PRAYED, THAT ON ACCEPTANCE OF
THIS APPLICATION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BE FIXED FOR AN EARLY DATE. -

DATED: -06-01-2021 . APPLIC&NT / APPELLANT

THROUGH,

o FAZAm MOHMAND

:
i ADVOCATE SUPREME COURT
AFFIDIVAT | | | ‘ |
I, Mohammad | Amjad, (Applicant/ Appellant) do hereby
solemnly affirm and declare on oath that the contents of this

Application are true and correct to the best of my knowledge

and belief and R as been concealed from this
Honorable Court/g&» £\ - '
eTd g7A " oot ,

: 'iij} | DEPONENT
i
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BE P 0 RE THE srRVIC[: TRIBUNAL KHYBER
| PAKIITUNKHUWA PESHAWAR

I3
l

Q\um F\PM‘@
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{
i Ny

trrammad Haroon son of Khalil ur Rehman, GPS Phulra District Mansehra.

~APPELLANT

! u-‘h\'f‘r'r Takheulohiva
i Ha s LIRSS TP
l VERSUS riney t; é_ﬂ/
i
i o bedd 5’7"-‘5?_/&{/*%9]0
|
e Government: of KPK through Secretary Elementary and Secondary
[:ducation, Peshawal
2 Director E.iemental}'& Secondary Education K hyber  Pakhtunkhwa
Peshawar,

District E-duciation Officer (Male) District Mansehra.

| | ,

B ~RESPONDENTS
i ‘ , _
A |

"7 SERVICE APPEAL UNDER SECTION 4

KA ‘\.,)«[ \u (7 N ,

I\ . SERVICE -~ TRIBUNAL  ACT 1974  rog

DECLARATION TO THE FEF FLCT THAT THE

N e s rm s s

APPELLANT  WAS REINSTATED IN  SERVICE

| Re-sizbhriMted so —day !

04712/2017
nad “T‘- ‘ APPOINTMENT ORDER ENDST NO. 20672700
A BN -
e - DATED 047122017  UNDER

THE  KHY BER

PAKHTUNIGHW A SACKED EMEPLOY TS

- APPOINTMENT ACT 2012, AS WELLAS IN TH

JI,
S
\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

i

e

v

Service Appeal No. 572/2019

Date of Institution
* Date of Dec1snon

22.04.2019
©18.03.:2021

Muham nad Haroon son of Khalil -ur Rehman G.P.S Phulra '

Goverﬁment of - 'Khyber |

_ Dlstrtct Mansehra.

VERSUS

(Appellant)

Pakhtunkhwa ~ through Secretafy

Elementary & Secondary Education Peshawar and two others.

Muhammad Arshad Khan Tanoli,
Advoeate

- Riaz Khan Paindakheil,

Assistant Ad\io’téte General

ROZINA REHMAN
ATIQ UR REHMAN WAZIR

JUDGMENT

(Respondents)

For appeliant.

~ For respondents.

MEMBER (J)
MEMBER (E)

ROZiNAEREHMAN, MEMBER : This judgment is intended to dispose of

04 coﬁnetted sewice appeals which are:
1.
2.
3.

4,

Serwce Appeal No.572/2019
Servnce Appeal No. 573/2019

Serylce Appeal No. 574/2019

i

}

Service Appeal No. 575/2019



Ranoy BER]

R

2
In view of common: Qu.estions of law and facts, the above

captioned appeals are being.disposed of by this order.

2 The relevant facts leading to filing of instant appeals are that

~appe\\ants were appointed 3s CTs in the year 1993-94 and were
terminated from gervice in the year 1997- -98. After the announcement
of Khyber Pakhtunkhwa‘ Sacked Emp!oyees (Appomtment) Act, 2012,
they were required to be reinstated in service but the appellants were
not appomted accordingly, therefore, they filed Wnt petition before the
Hon'ble H|gh Court for the\r appomtment under the said Act and it was
durirg the pendency of the Writ Petition when appountment orders
were accordlng\y 1ssued on 04.12. 2017 Some of the employees under
the said Act were appointed in 2012-13 but the appellants were
appo'\nted on 04.12. 7_017 therefore, they filed departmental appeal

which W'as;not reSpo‘ﬁded to, hence the present service appeal.

3. We 'have heard Muhammad Arshad Khan Tanoli Advocate for
appel\antc and Riaz Khan paindakheil learned Assistant Advocate
‘General for the respondents and have gone through the record and the

proceedings of the case in minute particulars.

4. Muhammad _ Ars_had Khan Tanoli A_dvocate learned counsel
appearmg on behalf of appellants, inter-alia, argued that the
respondent No.3 was supposed to appomt appellants under the Khyber
Pakhtunkhwa Sacked Employees (Appointment) Act, 2012 when the
~ said Act was promu\qated in the year 2012 but their appomtment order

temnA an N4 12.2017 WhiCh is against law and discriminatory.

AEE S P

Al JN IIIE



Learned counsel further argued that some of the employees who were:

juniors to appellants: were app'ointed, whereas, appellants were

" reinstated later on which act is against the principle of equality and

natural justice. He submitted that appellants are o be treated at par

with other employees in the said Department and lastly, he submitted
that similar employees were given benefit by the Apex Court by
- counting of their service for the protected period for payment of

_pensionary benefits, therefore, request was made for the stated relief.

5. As against that, learned AA.G SUb"mi’tted that appellants were
appolnt_eﬂ as P.S.Ts but later on, their appointments. were declared
il\ec;ai and they were terminated. The Government Qf Khyber
Pakhtunkhwa promulgated Khyber pakhtunkhwa Sacked Employees
\Appomt'nent) Act, 2012 and the ‘appellants were appointed as P.5.Ts
nder Kh\/bEI Pakhtunkhwa Sacked Empioyees (Appomtment) Act,
2012 as well as upon the direction of august High Court Abbottabad
Bench. He submitted that as pér -Secfion-S ~of the Sacked Employees
(Appointment) Act, 20.1‘,2', sacked employecs shall not be entitled to

seniority and other back benefits and that such nature cases Were

dismiésed by the Service Tribunal. He, therefore, requested for

dismissal of instant service appeals.

6. From the. record -it=is.evidentzthat appenants and others who
-—— -

were appomted back in 1994-95 were termmated in 1996-97. Sacked
<

Employees (Appomtment) Act, 2012 was specnf cally promuigated to
. ﬁ;,.,— - - ' o e

e ae e ESAbadd” amnlnvppq Appellants  were " not



4

considered for the reason best known' to the respondents. The

- respondents however, considered other similar cases just after

promuléa\ti\_g‘g\'—cif' the Act ibid whi¢ch was discriminatory on the part of
respondents. It w;s 'up'on the intervention. of the Hon'ble Peshawar
High Court that appellants were reinstated at a belated stage in 2017
but with immediate effect. The main concern of the appellants is that
such employees would reach the age of superannuation before earning
qualifying service for pensionary benefits. We have observed that
appellants had pc'>ssessed all the qualifications as prescribed in the Act
like others. It is also on record that co-employees tried their level best

~

for-back benefits ;;;d their cases were dismissed by this Tribunal as
their earlier stancet:gg get all service benefits. Feeling aggrieved from
the jpdgment of this Tribunal CPLAs were filed in the Apex Court and
're-lief of b’ack benefits to co-employees was refused by the Apex Court
too. However, Apex Court allowed counting of their service for the
protectecL period for payment. of ‘pensionary -benefits. The present
appellants have a strong case as they had every right to be reinstated .
just after promulgation of the Act as they were. hayjng requisite

qualification as prescribed in the Act. Their claim was accepted by the

august High Court and reinstatement was ordered.

7. The present .appellants have also prayed for ail service back
benefits with a request for counting of their service for the protected
period in the light of judgment of the Apex Court which was passed in

the case of ccremplo_yées. So, from the record, it is crystal clear that



5.
despite promulgatron of an Act in the year 2012 appomtment order of
. the appeliants were. |ssued in the year 2017 and that too, on the
directions of the aucust Hrgh Court No doubt srmrlar appeals of the
sacked employees were dlsmlssed regardmg the back benefits but the
Apex Court allowed the co employees countmg of therr service for the
plotected period for payment of pensronary benefits only. Case of the‘ :
' _present al )peliants is at par with those sacked employees who were
granted thrs beneﬁt by the Apex Court therefore these appeals are
accepteci to the extent that appellants are allowed counting of their
services from the date oforomulgation of the Khyber Pakhtunkhwa
Sacked Employees (Appomtment) Act, 2012 only for oayment of
‘pensionary benef ts. No order as to costs. Flle be consigned to the

record room.
©; ANNOUNCED.
! 18.93.2021 /

, »‘1 .
l\\
(Atig ur Rehman Wazir)
Member (E)

Camp Court, Ab'botta'bad

!v . PR TVl
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R alioadng

Service Appca‘. Mo. 1.17713015

Date of Institution” 10.12.2015
S Daté ofDecision . 20.02.2019
3y ed anc.ﬁd Shah son of’ Muazzam Sl‘dh PST, Govt: Pumary Schoolmmrﬁ
Iwrmm District Mansehra. , . (Appenant)

\

S _V:ERSUS_‘

huml of - Khyber I’Al\munlxhwa
' rdLILZTIOFl ‘Peshawar and two others..

s mmm———

MR MUl[[\MMAD ARSHAD KHAN T. xNOLi

{\Ll vocate

MK MUI‘/\MMAD BILAL
l)u.. aty District Attorney

Ml\ AH MAD HAS‘:AN e
M. MUi LAMMAD AMIN KHAN I(UI\ DI’

CHUDGMENT

AHMAD HASSAN, MEMBER -

/ parties heard and record perused.

ARGUMENTS

Toay l‘S"l on 2

!\Itu pmmulcatnon of Khyber Pc\l\hlun h\\'d de\

-~

g .1il> the meluygcs who were. :Lppomluo in the

\\llL mmtated As the appellant was. not rmnstqted :.o he ﬁled wnt pa.utmu ao. 4- )1--' '

'\/’Ql" betore the Pu.ahaw.u ngh Cm it, Abbomlmd Lench Judgmcm of the Pusi.var,

il h ‘Couirt Abbouabad bcnch dated
|

T C 0.C no. 70- A2013 was hled R mltanuy, wde 1mpumed o1dcx dwtcd 01 07,44 15,

“the annelant was wmstatcd in service mlh rmmematc effect. Teulmw

throv g~ Scmct'\-*y Eluncntary and SCCOD.(.’L:LI}

Arguments of. th; le'urncd co }@f‘c{

, V |2
2. Le‘ﬂméd counsel for the appellam ar_gued.'that ;he joined the Educanon Dt.pdl n nt -

([/\/
2.11. 1994 That’ hut:g servxc § were tcmunatcd vxde 01d31 dated 13 U; 9 7.

ycm 1993-96 and temnnatcd m L9 17 )3 » .

l

0) 2013 'Was not unplemc‘ucd by the respe. v

e e

(}'{espoudbnu)

For ap pellzfnt';-
Fm lcspondcms ’

IVU—JIV}:BER(E\CLUUVL, E
MEMBER(Ju dicial)”
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Member |
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