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The appceal of Mr. Fazal Dayan resubmitted today

'by Mr. Kabir Ullah Khattak Advocate. 1t is fixed for

preliminary hcaring before Single Bencli at Peshawar on

By the order of Chairmen -
,/"\

REGISTRAR
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i _The appeat-of Mr. Fazal Dayar Ex-P50 son oi Saddar uddin GFY Gulbns San Lo
‘ -v*'mhn“mn'i orewﬂd today be on 05.06. 2023 s incomplete on the following sooid b

coubimissinn

'-?!nt‘rned to the counsel for the appv'im't for comple Viesrmapsil,

‘J 10 Annexures of the appeal are unatlested:
2o AnnexuressB, I, F and K of the appeal are illegible which mav be ropiascc! oo
“ legible/better one.
o 3~ The authority to whom the .e;partrnental aggpeai was made/proforred nnt nnt bogn
v ~ 0 Tarrayved a necessary party.
o 4- - In the heading of appeal there are only 3 respondents but List of respanniosts whinh
© .- . arepgiven on page no.8 the nuimber of respondents are four, the same be rogides
: - 5 Ineach and every document the name of the appellant hc highlighted.
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- REGISTRAR
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Mr.Kabir Ullah Khattak Adv.
Hngh ‘Court Peshawar. . %
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BEF ORL THE KHYBER l’AKH'I UNKHWA SERVIC
PESHAWAR.

Appeal No. lﬁg’ot 2023

Fazal Dayan bx PST S/o Saddar Ud- Dm R/o GPb Gulbaz- Safi
lemct Mohmand :

TE TRIBUNAL,

R L e —, {&) Samn 1 e e e, e v

......... Appeliant
- VERSUS H
1. Di rector qucatlon New Merge Arca KPK Peshawar.
2. District Education Officer at Ghalanai lema Mohmand.
3. District Account Officer District Mohmanq

Cneeiens Respondents
L _INDEX = o
S.No | Description of documents | Annexure i Pdv\.s ' 7
1. _»E Memo of Appeal R T : :
2 Addresses of the parties -
3. JAfidavit R
4 i Application for condonation of |
delay =~
5. Copy of appointment order
6. Copy of order
.| Copy of Judgment
8. Copy of reinstatement order
N ' 9, Copy of order
f 0. Copy of Judgment dated 28/11/2018
<L Copy of the Judgment of the Writ
Petition No. 2498/2012 dated |
3 1 22/01/2019
12, I Copy of Judgment dated 28.01. 2092
- 13. 1 Copy of impugned order i
14, | Copy of Deparnmental Appedl
15, Cupy of Judgments B
16. i Copy ol Jb‘damt.nt of Suprcmc
| Cowt
| i8. Wai\ala‘ N ma

Through.

Rowd‘l i{h a0
Advocates, High Court, Peshawar.
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BEF ORE THE KHYBER PAKH [‘UN KHWA SERVICE
S TRIBUNAL PESHAWAR :

Appeal No. 4'70*7 of 2023

Gulbaz Saﬁ Dlstrlct Mohmand -
evevenes vAppbella‘nt
VERSUS
1. Dlrector Elementary and Secondary Edueatlon KPK
~ Peshawar."
2. District. Educatlon Ofﬁcer at Ghalana1 District

. Mohmand. .
3. District Account Ofﬁcer Dlstrlct Mohmand

..... Respondents

APPEAL UNDER SECTION 4 OF THE KPK
SERVICE TRIBUNAL ACT, 1974, AGAINST

. THE IMPUGNED ORDER DATED 04.10.2022
'WHEREBY. _THE__SERVICE _OF _THE
APPELLANT. HAS BEEN WITHRAWN.
AGAINST WHICH THE APPELLANT FILED
DEPARTMENTAL APPEAL ON 03.11.2022
WHICH HAS NOT BEEN DECIDED WITIN
THE STATUTORY PERIOD.

| On aeceptance of the '.ir’st'an‘t sel'vic‘e appeal "
‘the 1mpugned order dated 04. 10 2022 ‘may kindly
be set aside and the appellant may kindly ‘be
reinstate on his serv1ce OR pensmnary benefits
may kmdly be granted n favor of - the appellant
| alongw ith all back beneﬁts

P AFazal Dayan Ex-PST S/o Saddar Ud—Dm Rfo  GPS |
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" Respectfully Slheweth:

FACTS =

D

3)

l
|

The appellant respectfully submlts as under: "'

That the appellant was appomteél as PST (BPS-07)
on 06/03/2003 as community base school teachel |
after recommendatlon of Selecupn Commlttee and
also fulfillment the required criteria for the said
post. (Cppy of appointment order is attached as
Annexure-Aj. - t ‘
That efter appointment the appel'lant performed his
duty “with' full devotion and hard work and 1o
complaint whatsoever‘ has 'beer,l;‘m'ade against the

appellant. | B U

'l‘hal the appellant performed hlS official duty till
31/ 1'2/20 10 with respondent Départment and after

‘that due to closer of commu_h[iti school the service

- . of 'the_ appellant has been q%Sperlsed vide ‘the

4)

impugned notification dated 13.7{‘1.2/2010. (Copy of

order:i$ attached as Annexure-B).

rit Petition No.

Thél— the appellant submitted §
2498/2012 for remstatement and tegulamatizon ol

hlS servwe which has been acce; ted on 15.06.2016.

v




3)

6)

7)

L e 2 0 -.m-'n;w

That jnon-implementat.ion of JLfdgrnent pass:ed in
Writ Petition No. 2498/2012 the appellant filed
COC No. 330-P/2016 on response of Wthh the
appellant has been reinstated onj19/04/2017 by the

respondent Department on com{numty project for
a perlod of one year. (Copy of remstatement order

is attached as Annexure-D).

e —

X

}

- That the appellant has been 'adjn'sted:.'on permanent

post and nas been regularized in 30.04.2018 and

' performed his duty with respond nt Departmeént on

regu]ar basis. (Copy of order is attached as

Annexure-E).

That the respondent Department filed CPLA No
450-P/2016 against the said} Judgment dated
15/06/2016 whereby the }judgment dated
15.06.2016 are set aside on 28/11/2018 and the
matter iis remanded to the learned High Codrr for
decrsror a fresh of the Writ Pentlon filed by the
resnonient (Copy of Judgment dated 28/1 112018
of thejiSupreme Court of Pakutan is attached as

Annexure-F).

t




8)’

9)

10)

That after remand the case to learned High Court
Writ Petltron No. 2498/2012 da’ted 22.01.2019 the
verdlct of the Judgment of Peshawar High Coun
Peshawar ParaNo 21 of the Judgment accordingly,
this. end all the connecting - peutlons are allowed
and reSpondent are rssued wnt{ directing them 1o
treat the Petitioners of this end o}f all the connecting
petitions as regular permanent esmployees from the
law came into force, as discusstaboxre or from the
date‘ofofﬂciatin.g service as stated and the relevant
prov1310n of law. (Copy of the Judgment Sf the
Wrrt Pet1t1on No. 2498/2012 dated 22/01/12019 IS

attached as Annexure-G).

LS ]
t N - 3

That, the respondent Department filed CPLA
against the -Judgment "order idated 22.01:2019

| wliieh"" was rejected on 28.01.2022. (Copy of -
: Judgment ‘dated  28.01.20221 is attached  as

Annexur e-H).

That“,o‘n 04.10.2022 the impugried order has been
whereby the appointment order of tlle appellant has
been ‘withdrawn without -full} ﬁlmg the COd’l]
formalmes (Copy of 1mpugned Drder IS attached as

Ann_exure -1.




12)

A).

B)

Q)

D)

E)

)

G).

h appe]lant

‘1' -*‘

i

statutory perlod (Copy of Departmental Appéal is

attached as Annexure-J). - ki

That’fce'ling aggrieved the app

’
L
+

, |
cllant prepares the

instant Service Appeal ‘before this Hon'| able

Tribunal inter alia on the following grounds. |

]
<~

GROUNDS

i

!
i ;
i !

That the impugned order dated 04/ 10/2022 is conle

undér the definition of void order because it has

been passed  without fulfilling the codal

formalities.

That no charge sheet and state

has been issued or served to the

That no show cause notice has

: J

1

ment of allegation

appellant.

Jbeen 1ssued to the

That no Departmental or regillar inquiry has been

conducted against the appellant 7

Thatf:ho Acpportunity of pérs

defc'nsc has been provided.to the appellant.

¢

anal hearing and

'

r
1

That there is no illegality on part of the appellant

That similar, nature Service Appeal No. 1371/2017

o}

~
.

e



H)

, dlctates of justice and rules.

Hon" able wibunal on 31/01/2022. (Copy of

Judgments are attached as Annc‘-Xur_e-K).

That accordmg to the Judgment of Supreme C ourt

reported on 2009 SCMR page 11 if a tribunal 01 the
suprerne, Court-decide a point OE law relating to the
terms and condition of a civil aervice who litigated
and there were other civil ser\gant -who may not
have taken any lecal proceedmgj! in such a case, the

1

demand that the beneﬁt of the sald demsm}m be

extended to the other civil serva.-nts also who may,
k

not be partle, to -that lltlgfatlon mstead of

of good governance

| compellmg them to approach the tribuna! or any

other legal forum. All citizen arte equal befmc law

if entltled to 2qual protection oﬁ law as per Atticle

25 of the construction. (Cop,y of Judgment of

Supreme Court is attached as Aanexure-L).

That:.any ‘other ,will be raised at the time of
arggments with the prior perm.i;tj sion ‘of this Hon' n

It S: thcrefoxe most humbly prayed that On

-

acceptance of the -instanf serwce appeal the

-1mpug,ned order dated 04. 10 4022 may kmd y be

set: -aste and the appellant may ?l<1ndly be temstate
t

J’

WA
SE L wam [
o, - te e ta et
: 4 -
P 5 . L. . . e
- cm——— e — AL
- e . '
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o Heires e g

An g other remedy Wthh th1s august trlbunal

deems ﬁt that may also onward "lranted m fav01 of
: W 3
3 ! -

abir U?;lah Khattak:
- & ;
oceda T}(han
Advocates, High Court
Peshawar

' appellant

Through

- em e e A
e A i i




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

Appeal No.

1y

2)
3).

4)

TRIBUNAL PESHAWAR. i i
-, : !

| .

!

of9023 | : ,

Fazal Dayan Ex-PST S/o Saddar IUd Dm R/o GPS
Gulbaz Sah District Mohmand _

§

T Appellant
VERSUS ;

1. Director Education New Merge ArPa KPK Peshawar.

2. District Education Officer at aqhalanal District
Mohmand. ' .
3. Dlstuct Accouﬂt Officer D1str1(:t Mohmand. )

Respondents

ADDRESSES OF THE PARTIES
Appellant -

1

Fazal Dayan S/o Saddar Ud-Din R/o Shamlr Khan Abad
Shamsha DlSt! ict Mohmand o

Respondents | ' I

The Addmonal Chief Secretaryl New Merge IArea
Secretanat Peshawar :

Director Educatnon New Menge Area Peshawar
District Education Officer District Khy ber

Political Ag‘ent District Khyber. 7}
o 3

- L

b Appellant . .
i gl

- Through
o

Ra ir U]lah Khattak
‘ Av'?} \roeﬂh

* -
n ar—tttime o it v

- s ol .o T A e
R R S - - P . -
A . . -
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE

~ TRIBUNAL, PESHAWAR. }

3
T

Appeal No. - of2023

Fazal Dayan E\( PST S/o Saddar Ud-Din R/o . GPS

Gulbaz Saﬁ District Mohmand ' ;
....... . A;ppellant
. YERSUS = . i :

0

1. Dnector Education New Merge Anea KPK Peshrawan
2. District Educatron Officer at a*Ghalanal District

Mohmand

i
i

3. Dlstrlct Accounf Officer Dlstrnct Ntiohmand

. Re__,spondeqts

R

. " AFFIDAVIT i

I,-Fazal Dayan'S/o. Saddar Ud-Din R/o

1GPS Gulbaz Safi

District-Mohmand. do hereby solemnly zi*rd 'oath that the

contents of the, mstant appeal are true and coi'rect to the best of

my kno wledge and behef and nothmg has be,n' concealed!from

this Hon' able Court A | SN o
l.t. .t .,v. . ..-:?.. ,{ by ‘
i ' ' 3
A i
i. - «f
v ¥
1. e
:‘ ‘ v‘;’. :
. |

: >

Ao
N
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BEFORE THE KHYBER PAKHTUNKHW:!

R ot

vy, ——
f et
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A SERVICE;

?

. TRIBUNAL, PESHAWAR:

Appeal No. "0f2023 N

Fazal Dﬁ.'a)_/lan Ex-PST S/o° Saddar
Gulbaz Svaﬁ District Mohmand

VERSUS

\ppellant

{

Ud-Din R/o | GPS

H
A
i

!

1. Director Education New Merge Afea KPK Peshawar.

2. District- Education Officer at

Mohmand. ::

3. DlSll 1ct Acsount Ofﬁcex DlStI’lCt I\

- f” ReSpondents

Gha]anai

ohﬂland. !

District

IF ANY

Réspectfully Sheweth:

" Petitioner submits as under;- -

APPLICATION FOR CO\IDINATION OF DELAY }

1. 'That thle"a‘)ove mentioned appeal is fi lirig before this Hon'

. “able Coun in Wthh no date is fixed for. tlxed for heanng

l
- so far. ",

G o v
‘.,.__ai!f..'f:‘."... trae




e

recommendatlon of Selection Comm1ttee and also

fulﬁllment the requnred cr1ter1a fox‘z’ the said post

|

. That after appomtment the appellant performed his

“duty W1th full devotlon and hard work and no

complalnt whatsoever has been jmade against the
. T . . ) i 1
appellant. - : SR

£
¥
¢
l
'

: That on 04.10.2022 the lmpugni{d order has: been

| whereby the appointment order of the appellam has

P

been W1thdxawn without  full iﬁlmg the codal

'formalmes

. That there is no number. of precede;nts of the Supreme

Court of Paklstan which prov1des that the cases shall be

‘ de01ded on merlto rather than techmcalltles 1 :

. That a}ly other grounds will be raised at the time of

arguments with the prior permission of this Hon' able
AN 2’ .

court.

1
!
C Itis thererore requested that the limitation period (if

l T
any) may kmdly be condone in the mterest of jUSllCC

E Zal

ti

: ~
‘e Aaers e mm— A
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i Cunseguent upon tlie recommendation of lhe m,lcclmn commitlee .nnl-,i.n dninithae o L)

Politicai-Agent Mohnad Agency videdis oltice Nu J68S 89 Dated. m/m/mm ’

camdidaies are here by appointed against:PEC Postsin. th wmu.uml/ schools undu president, -

speciai development packige in Khwaizai 7 Baizai hrceessible arcas i BPS, 7 plux Ustial
attowinees as admissible under the - rules on contraet base for the project period in the .

. the Jotiow m--

schools noted azainst their names witli immediate eftect. = Y
Sl Namie ol'c::mﬁl!:llc with F;uhcr name School where :lppoin!'égq ) ;
l Mohammad-Shah S/O Musa Yar I\inn C.S Bad Muanai Gha I’o;ii' ' o
2 Muair Khan S/0 Ali: Rehman + C.S Sham Shah Yousafihan’ <
3+ I Noor Utlak: Khsn S/0 Mukaram Khan Do § '
4 Dawood SEah'S/0 Sadrud Din .S Shab, Mir Kore Khin Abad .
3 Qadair Khat: $/0 Shah Jchan - - Do -~ & - '
0 Syyar Khai $70 Amir Zada-Khan C.$ Badmanai Gulzar £
7 Ajmal Khar /0 Pir Ghulam Cog C.S Ghair Dhand Akray <
i 8 Fazal-1- Subaan S/C Abdul Latit C.8 Manzari Cheena Fagir . 5
. 9 Mohanuwd Israr /O Mir Zada ihan - -« | C.8 Badniima Qiiufnm;’ _ ;;_
.10 Abdul Samad S/0 Mohammad R: alig 1 C.S Lakhkar Klli Gul ‘wali - &
B Abdub Matil: $/0 Feroz Khan - ° C.S Landi Sh.nh Zann § S
f\ 12 Bashir Ah nad S/0 Suid Akram . C.S Lukhkar Kili Gul ¥ ali %
! 13 Shad Ali" Lian $/0 Husham Kifan C.S Bad Manai GulZug - o !
» |14+ | Saadullah £ T Haji Dawa Jan <+ C.S Muama Zai Sckanclu_ . v
. |15 - P Nazir Gidd 3 Mawab Khar | Do % :
fo - | Zouta Kha Lk Syed ! C.S Manzari Cheena S‘l'n"' ::i
7 Tajawal K, T T |: Mohamma C.S Jarobai Fazal . . I
18 Ahmad K& o 40 Miaz Din i C.S Masti Korc Gulab § = . P
19 uzfat She. 7 Sanib hma_l t .S Kang Mehrab Gul , i
s {200 [ANAkbar irvr Mobamera 08 Heha Jewara Naik Brokd
L[2] Szjjad S/ 0 nmad Gul © C.S Kuny Mchrub Gul
22 Sultan Mot mad $/O Haji Mohamimad Shah | C.8 Khan Baig Kore IJ.I, at
123 Haleem Kbz 370 Zzrif Khan Do AN ¢
24 Samar Ahm... $/0 .1%“mad Gul C.S Kuzu Kass Ghulam %a...m X ¥
25 Daflar Khar /O Mohammad Akbar C.S Khan Baig Korc Faziai Manan [t
26 Khaista Zar /G thearutah, 'C.S Khan Baiy Kore Fa;;\;n Mannan i
| 7
‘l
. ‘ . . 1
- - .~' . % .
Haham Kisan (10,80} T ) | o % ) -
Matinumd’Apvaey w Ghallana : . o . s g Nead gy
Y b
o ' ' !
' }:"‘ :?
. N g 1
. . | )
5
. : ' Jf !
3 ‘ ’ :
%
T |
{ i
. = f ‘s
i 3
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Migab Khan $/0 Khan Sharit
A Saddi Khan 80 Maweez Khan
IV Khyali jan o Joor Jan

40 PAmir Khan S/0 Hamid Khan
<L Shah Nazir Sfo Arsala Khan -
42} Sultan Marad S70 Gula Dad
431 Tahic Al $/0 Gula Khan &

4 Masvad Gul $/0-Hayat Gul

45 | Mohd Raz S/0 Zarghun Shah
40 | Siyar S/O Dosl Mohammad

4 Azmat Gul S/0 Rahat Gul

4 Lagat Ali /0 Mumtaz Khan -
19 Khuzair Khan'S/Q Noor Jamal
50 | J: mal-Shah S/o Habib Khan K
St Khanadap S/O Wazir Khan

52 | Azaz Ullah S/0 Itbar Khan

53 {ls:a Dad Khan S/o Dula Dad
34 L Atbar Khan S/O Sher jun
Yjaz Ali S/O Wd.{l!‘ Khan
Hussain'Shah'S/O Sycd Mzstan Shah -
'57 J:mnl Gul $/0 Zulfan S
58 zzullah S/0 Najecm Khan

59 S.nd Ahmad S/0 Mohammad Afzal

60 | Mohammad Khan $/0 MohammiadWalj
Gl | Irfany Ulah S/0 Algash Khan

62 - | Paccer Khan S/0 Mohammad lIam{'

63 | Ali Gohar $/0 Ajmir Khan .

64 | ZehinS/O Bashir Khan | Ch
65 | Sa:hi Jan $/0 lzzat Gul

0G| Zul. o Utlak /0 Najeem: Khan

67 " Gh.oam Said S/0 Noor Stad

08 | Bacl ‘kah Massan S/O Ibrahim Shah

69 [ Sh, ichan $/O Shamroz Khan

70| Lig s Al Sio tkean Khan .

71| Asi 3 [_un;]“-S/o Jamal Khan 7. 7

(B

R "l":\':unc of Candidiie with l:illll‘:i';-f-\":l;.).\::
27 { jamil Shah 870 Hokeem Kian -
28 wslam Khan $/0 Hazral Molmmm.nl/ :

Y120 ] sohammad Quraish $/0° Moh.lmn ! Akbar

30§« chammad Khan $/0 Ghulam S: ni\h
31 21z Méliarmad S/0 Shal. Rasool
a2 ' SANED SI0° Lal Said’

33 Az Shamim $/0 Ahmad Gul
3 Thal Zin /0 Khan Said
35§ Fida Mohammad $/0 Arsala Khan
16 Sas Mobamnirl 870 Shah R-‘ISOQL

School wheresappoitited
- > by A

1¢.8 Kuzu I\.u{.thu .lm B.lslm }
. . ? ":',
.8 Kika Kore “lll].l Jan

1 C.S Spinki 'I‘an;,i Nagle .}

. C S Gulma Hajl Almas

* | C.S Atam Kiili Mohdl Gul -

i O

C.S Nazar Kore Aslgm
C.8 Ueha sewara Nijik lul'.d
C.8 Nazar Korg A llm *

C.S Soor Dagi \uqtb}\h'}

C.$ Kaka Korg FHundt Jan } N
C.S Soor Dayi Yd(]l:b- -

ey v

.S Sam (.uh.ll\lmt Sl & l\h.m .
Do 3 3

e et p——

( S Kuny Subzali
Do ..

2 e el me

Do E
(.S Spinki l.le Slk.mdar
Do .
¢S Bad Manai Bakh, J.lm.ll
Cs Toora Khwa Shcnn s
Do :

P e Us B R

[T

Do o
C.S Atam Killi Ghuiam Sarver

L

C.S Bad Manai BakhHama)

1 C.8 Baidmani Yad Mo, 1d L

~
A .

C.S Atam Kili GhulaT Sanvar
C.S Sham Shah Bilan I
C.S Atam Kili Moluh?Gul {i
C.S Landi Shah ZarinfKhan =i - N
C.S Badmanai Yad. Mghd Jjhassaiis
C.S Maizari Cheena Bagir =}
C.S Ghair Dhund Akr: ?n [

S |
A N
o s el Sty YT

C.S Munzari Chgclnd Shi nwau
C.S Toor Khel Ahm.vl Noor 3 - !
Do - H
C.S Khanjar 1\1!!1 M.111 Abld
C.S Yara Khel, H:Ul M dar
-C.S Khanjar Killj Mnlu y Abidy
C.S Jarobi Fazal= ¥
(.S Sham Shah Biland§
-C.S Jarobi Abdullahy  §
Do ' )
C.S Shumrad Khel Noo Zada, s
[ DO . i
C.S Maim Khel Mnlll\ !s}am Bacha

1

I

1hikun Khan g trg, .0
Mudusand Apens, 2 Ghallasa

;
1 Cant Neat page
‘1
"-
ol
. :
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b ;
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Nr ren s

. . -
o R SLC SN Piabdd

I R Ty U
. .

S Name of Candidare Wil T “athers Nam ,bclmoﬁvhcr"c"/\ppoinwd '
T S St S/0 Mir Zaman Kian _ C.S Maim-Khel Malik Iskin Bachs
73 Surtaj S/o Mahboob Khan : C.S Yaru l\hEI Haji n\rhd fir_
74 Mohammad Naseer $/0 Ghani Khan'+ .S Mula i\lu.l Toora: l.mg,l /\yul)
LS ‘\b.l] Khan §/0 Saidan Khan - o Do - i
¥ 170 Fayaz Khan $/0 Badam Khan .S Shakur Khat l\!ml i J.m !
77 \;m il Khan $/0. Hullfull.lh : . .. {Do t '7
78 Darwaish Khan $/0 Gul Said ¢S LJn-h.v.uI kliel I farooq “
79 Mustafa Khan $/0 Wasil Khun : Do - '
1 80. Aril'Shath S/0-Rahil Shah ¢ S Al)dl!l I\jcl lhng,.u M. /‘\Jm 'y
"S1 Shah Bad Shah S/0-Hazrat Bad Shah. o .0
32 Wioh: wnmad-Hazoor $/0 Fazrat Bad Shaly’ C.S Snnu-l(th Yauqub ' I
83 | Sultbat Shah $/0 Amir Khisro - Do .
)84 thsan Ullah S70 Gul Alam C.S /\h(lul l\ht! Siced Uliah.
8S Kiramat Shah $/0 Musharal Shah 'Jo »
S0 Dawocd Shah S/0 Sulm.mShih ) C:S Matina Malik .+ 1 " : t
87 Fazkai Dayan.$/0 Suidlvud Din C.S kankar Kif i M. Farid Ull.xh o
.fi8s Muzatar Khan $/0 Zaman'Klian {1C.S Day’ Kini Sycd Q.rh.u o
189 Fazlai Sublan $/Q Mirza Hukeem Sadrud’ Din |.C.$ Matsti Kord: Musahib l\han ; ‘
0 Yousa' Khan $/0 Syed Rahmar | ‘. C.S Zoor l\:!l|§ U y
91 Abdul Malik $/0 Said Mohammad Shah C.S Lakhka Klgl Fuiz Ah 1
i . 1

70 - o~ ‘.3

U

TERMS/CONDITTPONS.-

- T
withou! ...y notic: 2assigning any reasons.

. 2 The should produce: their Health and :'50 certifi
CAgeney

ha . spointrients of the Tcauf.

Shallanag,

3= Cherye repont should be submitted (o llns office in duplicate with in a :.pccmc pcnod

Gndst No, 4993- 5089
Copy of the above is forwarded to the:-

!
2
3
4,

A

0,
7-97

Hahus Khan

Mahnuat Apeney 2t Ghatluns

"Agency Educa!lon Officer
Mohnnnd A;,any al Ghgllanai.

_Dated.__06 /0;/20 3.

Director of Education,FATA.NWFP. Peshawar, ; 3,
I'olitical Agent Mohmand Agency at Ghallanai w/r his office memag';
Agency Surgeon Mohmand Agency at Ghallanai,
Assti:Political Agent(Upper Mohmand)at Ghallanai.
Agency Accounts Officer, Mohmand Agency at Ghillani,
AnctPay Clerk in local office.
Candidates concerned.

leited.

[{eNIXe]]

/?' )

s arc made on lemporary basis and h?‘{lblc o, lcnnmauon :

cales l'rom the Ag,cn;:yStr gcon Mohmami

R TR E ...mfltdnlcs/lc.lchcw failed to report of their arrival to the .concericd schcols within
. filleen o ;s\lb) weir orders will be automatically considered as cnncciicd qewet T
S Actdemic qualification js mus( to be vumcd - . \I '
(I 1Al GUL RAI LVIAN)

R
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ND.8878-87 dated 13.12.2010, Services of the |

’

On the basis of Ietter received fram Jirectorate of Education [FATA) via

schools are hereby terminated with effect fram 31.12.2010

rs N;:; ngg:gusggam- " _1 Past TRemans
N : HASMAT Arn F Y C TPAGHR .
[ 2 354188 | PALWASHA BB/ | BT C TEACHER .
[ .3 354992 ’ aumRAywl . lprcieacrer .
)4 355168 ! sam A GuL BICIEACHER |
5 355182 | srazia usGum — i BYCTeACHER ] _
8] 355198 | SEEMA GuL lprcmEackern | B
N 355202 © NIGAT PARVEEN . P1C TEACHER o
8 355220 | SANOOBAR KHAN P * C TEACHER — -
’ [, 9 355330 | LiagaT AL P 1.C.TEACHER i
10 356588 | SHONAIR SHANAZ P TCTEACHER .
L1 356679 | SADA 3EGLM : P T G.TEACHER .
. | 12 359864 | $ADAGAT 5cGLM P 1€ YEACHER %
Jt_ 13| 359868 | suUSHRA BCGLM P T CTEACHER !
14 360122 | sHAMIv ARA PTC TEACHER -
| s 360124 | sAura TAs P C.TEACHER -
. 16 360248 | sHAHZ:A BEG P I C.TEACHI 1
. 17 361858 | rath DA gl P Y C TEACHER "i
i .18, ’__ 362002 | sHAMM BEGUM P T.C.TEACHER -
L 19 362003 | SHAGUFTA BEGUM P.J.C.TEACHER o
P20 362017 | RAHIA 214 P Y C.TEACHSR
; 21 367533 | BUSHRA BEGUM | P.T.CTEAGHLR o
{ 22 373973 | NEGATE nANO L P C.TEACHER _
- 23 373996 |- WASKAT 8.8 | PTCIEACHER -
24 393168 | musumA sccLY | PTC TEACHLR
o | 25| 384812 | smAHiDa&a . P T.C.TEACHER .
! 26 401355 { AisHAH B4 PA.C.TEALHER j
. 27 402521 | MAURINA P.T.C TEASHEER
"] | 28 402641 | nasiza | PY.CTEASHER .
i 29 402652 | zennp PT.CYEACHER n
i 30 435756 | sanioA 581 P.T.CTEACHER ,'
. 31 444190 | sama P 1.C TEACHER
i 32 354955 | SAA) KHAN P 1.C TEACHER
L 33 355164 | sari2 BEGUM P.Y.C YEACHER ‘% )-b -
; 34 355208 | naGINA 1 2GUr P.L.C.TEACHER \/ Q
35 360123 | rikmaT uLian P.Y.C.TEACHER_ \
38 352020 { rina GuL P.1.C TEAGHER
37 362021 | TAM:RA GUL P.L.C.YEACHER
_38 ATTSE0 | Upwil KALSOOM P Y.C.TEACHER
39 381703 | A5 xran P.1.C.TEACHER
40 354798 | ANWAR KHAN P.T.C.TEACHER
3 354812 | Nioas Khay PYC.YEACHER | -
i 42 _ 334822 [ AYZUMAH P.Y.CTHACHER
o _43 354867 | #arsaieas sa0i P.1.C TEACKER
43 Lesodtied ___ Tere YERGER
SMEERR ey B T.C.1EAC ER
- 20| MOHAAD AT EICIFSCAER ]
{ S0 LT P.I.CTERCHER ]
L Yo L . . i
— TS SO - N A >

-t

g

uuowu}g teachery/chowkidars of tommymty
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W.P.No_-____

/"??“/ .

1. Nazir Gul SIO Nawab Khan R/O v1llage Lakary uppar
_ Agency. ~ L .
2. .Tahir-Ali S/O Gula Khan R/O Tangl Distnct charsadda -,
3.. Muhammad. Israr. 8/O Mir Zada Khan R/O Ghazi Kor P.O' Ghaiaqga Tehsll’blaﬂ'r;
Zai Mohmand agency. ) '
4. Muhammad Khan $/0 Muhammad Wali R/O Yousaf Khel Tehsel U par Mohmand

Mohmand Agency
5. Muhammad Hozoor Badshah S/0 Hazrat Sadshah R/Q Gari Sher dad Warsak
Road Peshawar. . : 4’&« )

8. Sehat Badshah SIO Ameer Khusro R/O Shaghaiy Bala Tehsel & D:strlct Peshawar

Jamal Shah S/O Habib Khan R/O Ghazi Beg Uppar Muhmand Mohmand Age'\cy

8. Syed .Ahmad Shah S/0 Muhammad Afzal RO Ghalanai’ Hatlm
Agency.

=~

iZai* Mohmand

9, ‘Mazull’lh S/0 Na|eem Khan R/O Ghalanai lv‘lunm"anri Ageney. . 3 ¥
10. Fayyaz Khan S/O Badam Khan R/O zanf Kor Yaka Ghund Mohma.? Agency ’,;
1 1.Hussain. Shah S/0 Sayed Mastan Shah RIO Mian gan H'mm Z' A Tehsel Uppar ;
Mohmand Mohmand agency. .- . :}E." ;
12.Hazrat Wali S/O Sher Wali Shahga| Khyber Agency. ,- 2.
13.Gulab Khan S/O ‘Sher Wali Khan R/O Yakka Toot Peshawar C:ty 4 : §
14.Asghar Khan S/O Feroz Khan HIO Akram Abad Sarki Gate Peshawar City *"-

1A. Samandar Khan /0. Khatam Jaw R/O Beroon Yakka Toot Peshaw*r . -
£  Khyber |

< |

20. Murad Ali S/O Ali Rehman Mosa Khel uppar Mohmansl, Mohrand Agenu/
21 Taj Muhammad S/O Haji lal Marlan R/O Yaka Toot Zurgar Abad quh'uwar
22 Nasruilah S/O Zerat Gul R/O Mohllah Khan Mast Colony-Peshavarg A'r)'ﬁs‘ D
23.Bakhtiar Gul $/O Muhammadi Gul R/O Zargar Abad Pesinawar Cny Pesbﬁ, or &4 N,_. 3~

vomt

i

24.Sanobar Khan S/0 Sarkari Kl'-an P.O Hoti District Mactan. . -~ & " 7oy
" 28, Wali Khan S/0 Jan Abad R/O Nhhallal1 Shenmankhel Shinwii La*ldl e Ll.al PO -
. Agency.

26. Mukamil Shah S/O Haazrat Muharnmao R/IO ¥Yaka \‘th.u;d' Gh Rk -{r{/l;}:m.n‘.‘c!

[3

27.Hikmat vlizh S/O Abdur Rahim RO Lakary Uepo ks .:"|‘L!,l§\|(3"\ Jand AGney.

P
-~ “
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« R2aistrar, hat Petmoners had been a

o SR Q.:a/\
‘8 Drrawar Khan S/0 Hakim Khan R/O. Ghaiam Uppar Mohmand Mohman B

d Agen y.
49 Fazal Amin $/0 Fida Muhammad R/O Koki Khel Jamrud Khyber Agen

cy.
30. Attah Ullah S/O Rozi Khan R/O Mola Ghori Khyber Agency. o
31. Akhtar Munir S/0 Janas Khan R/O ka: KhelJamrod Khyber Agenc" kO
32.Khyal Zada S/O Aslam Khan R/O Yar Gui Khel Bara Khyber Agency E r;'~ s

33. Mst. Samrna Anwar' D/O Anwar Khan HNo1GO Street Noa Mur{allah
majecdAbad District Mardan. S

* 34.Mst.Hashmat Ara W/O Qabel Shah R/O Sawal Dher District Mardan b

35.Mst. Shah Niar Shehnaz W/O Shklr Ullah R/O °hah thi Kor Hallm Zai Muham‘nad
-Agency : )

36. Niaz Muhammad S/0O Noor Muhammad R/O Hap Takht Bai’ Dlstnct Mardan

37. Muatter S/0 Sher Rahman R/O Post offuce Mian Mandi Tehsul
Mohmand Agenoy

Haleem Zai D|=t||ct~
38. Navid Ullah S/0 Muhammad U{Iah Khan R/O Sher Khan Malak Abad .'O Jarrrod

<hyber Agenc . < /‘ %
.,n ' e/ g:s/cy 2 g 5 o _'9//5 077'4(.(’:6& dpe /é/a'S/f‘-’ ‘S'i‘”f
. whe

o 7. (PETITIONERS); <
x/w/éc- (//l/( JIL( L //l "'7}’t{”(( /ﬁ i (/ . v ” > s
/é . ﬁ‘,écé(, /.)f‘/ FIan ‘J"‘/" . ')’CI el i lu’l\_li h'{ﬁ (’v// L ,~~-.
ot ‘/'/L ERSUS - 3 ‘
&t - e & ‘&""" R R Qj//‘ " 7 3 :
! 1’/'/“. /v/‘-(’u)" 'c’( 3 /é' et . 5
- / JL '. f ‘.;‘.‘._. -
1. \ The Addmonal Chief Secretary FATA Secretariat Peshawar 7 SN e
2. iDirector Education FATA Peshawar - . ./ : B
i { Agency Education Officer Mohmand' Agency f C E
Agency Educau?n Officer Khyber. Agency. | N ¢
d ‘ olitical Agent Mohmand Agency " ix
g . B
1,{ £ poiitical Agency Khyber Agency _ _ b i
S / : R (RESPONDENTS)
Wit Petiion Uider Aricle 159 of . i
Constutut;on of Islamic Repubhc of -

Pakustan, 1973 As Amended Upto Date o ?;\TT??EE - I
' ]

iEr

ich Ceurt

FexK
. Peghavn

. . ||m‘nr

Resnectfully Sheweth DK :

B

" B
]

risf facts of the’ case giving rise to the :nstant writ petmon are as unc‘er } 3

Y A

R -,
Lo

_/1‘

'Thaf Pntmoners rs are loyal cnl;zens of Pakxstan and beiong to lnbai area i .

ppomted as the Pro;ect Posts (Commun ly. base

AUG 2012 o
***Sehool BPS. -07) in FATA (Mohmand and Khyber Agency) S
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' BLFORE PESHAWAR HIGH COURT
: | _ PESHAWAR. ‘

J ud1c1aI Department

Writ Petition 2498-P 0£-2012. ;

- Nazir Gul & another..'...‘..:-.'.'.'.'_.‘..: ....... e enesansescn Petmoners

Additional Chief Secretary F'A'TA and others............ R_gs.pon(i.ents.:' :

Dmeofhearmg.........j....‘...'..f.... S"‘June 2016.. s

™

Peutloner(s) by M.s I_|az Anwar & Muhammad Asxf advocates
Rcspondent(s) by Mr. Lateef Khan standmg counsel &

e . N - )
. .

WAQAR AHMAD SETH. J:: . This &

R

.:iudgment shall also‘disﬁose’cl of connected writ petition’ befirfng .

- No. 2515-P.of 2013, as commén question of law and facts jare

SR K o

involved therein. ;2

Nazir Gul & other'.;;, hereinafier called the petifione’ré, N
have knocked the door of this -Court, under Article 199 of— he
Constitution of Islamic I_{'epublic of Pakistan, ]973, foi‘fissua_hce 3
of an appropriate writ directing the respondents to re-instant. %

and regularize their services alonéwith outstanding salaries. ‘

.2 The genesis of the casc is that; petitioners were appoin e¢

* . e . ' .. ¥ 3
. B NN e, T
L . 4 o . . B ool

-as Printary School Teacher (PST) BS-07 on contract basis %n
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' Civil Servants (Amendment) Act, 2005 (NWFP Act No. Df_.of

" lurnished accordingly, denied (he assertion of petitioners

project period in the- Community - base School's;’-qﬁerfﬂ]ev o

rec_ommendatioﬁ of Selectiqir Conunittee and nomixiatibi;;of

"

concerned political agent at Mohmand & Khyber .&éericn, Lin '

2o

the years 2003, 2004, ‘2006'& 2007 respectiifely. That initiglly *
e o -
petitioners were appointed on project post, and after initial 7. .

.
L

ey

~
R

- B <) . <
B E

appointment on contract basis their contract were rgnewed_:till

the promulgation of O\f:W.F.P) now Khyber Pakﬁtu ;.vva, oo

2005) and (N-W.F.P) now Khyber Pakhtunkhwa, Employzes -

(Regularization of Services) Act, 2009 (NWEP Act No. XVi of - "
§009) whereby all contractual & adhoc employees have ?en.

regularized by opératioﬁ of law, but despite it, respondents vide ~ ,

impugned notiﬁcatioﬁ‘-‘ dated “13.'1212010, terminéted‘ eir ¢
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services with effect from 3.1.12.2010. [enee, having-no. {;z:flici' 00
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- adequate & cfficacious remedy petitioners have approached },f'\i_S

% ’ . ¥ s

Court through the instant writ petition.
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z.nd '
stated that they were appointed as PTC project- teachers in 4

community based project schools in FATA, and all commnpity h
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school teachers: were terminated on 31.12.2010 by-‘gﬁe'
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school teachers, who_ qualify to be passed againét re
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© 7 pages
Competent Authority through letter No. 8878-87 ’dated .
13.12.2010. Further stated that at all FATA level infeach
agency, a scrutiny committee was constituted by the competent ;- ‘.
. ‘ S ! ! la . »' ’ .

-authority to carry out meaningful scrutiny vetiﬁcati?\: of o
community schools all over the FATA. The scrutiny ’E;om}litlec o |

- has identilied functional and non functional i.c ghost schogls in

o . . 3
FATA. The teachers of non functional / ghost schools;
] . . P

ordered as closed and services of teachers of those schoolsjvere

. o
v,

stand dispensed with.. A)X_[i'.‘petitioners_ in Khyber anc‘l:Mo'hgmd B

i

agencies were: project .employees and their services - ithnd

dispénsed with on 31, 1,2'.2010, after expiry of'_ prdject ‘pgﬁod “

P ;

and closure of conunuml)(-schoo]s. It is pertinent to mention ;. ' d
here that only those community schools were ordered to bere-" - -
P D S ,

opered which were-functional and in the arca where schn%hng.-.-i;- i
were required and possible after scrutiny verification of scn'giny Ny i
. . . . T e R 1

committee. ‘A notification has been issued by FATA Secretgriat " - i

i

wherein the Governor Khyber Pakhtunkhwa being 'compétept
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authority has approved the “re-appointment of communi
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4.  We bave heard learned counsel for the petitionerjand e

&

learned AAG appearing on behalf of responderits and penised -

’ ' * -0
5. Record is suggestive that petitioners .were appointed in .-
_ R
&,

>
2

the prescribed inuqner aRer -observing all codal fpnnalrt:x"'f:s,‘-.'

=

such as test and i/n}e.rview, recommendations  of ‘the
CN 47 N - . i A

. : -— gz

Departmehtal Selection Committee -and appointmeqﬁ_;ordéi'by :

"~ * e ﬁff}h

the competent authority.A._Admittedly the appointment orders oo

placed on record reflects that petitioners were appointed‘on -

contract basis for the project period in the sehools.

appointment letters are for the years ranging‘ from 2001'< to 2009.

It is also an admitted fact that since there initial appointzient -

e

their contracts were renewed from time to time and tifljthe -~

(Amendment) Act, 2005 (Act No. IX of 2005) and éimlgl'ar

legislation made by Khyber Pakhtunkhwa, emplo%qes :

(Regularization of Services) Act 2009 (KPK Act No. X¥] of ..

.promulgation of ;Khyber" Pakhtunkhwa Civil Sen;ﬁnt; '

2009) vide which the services of all adhoc and cc;ntra(;tual . -.,'

employees were regularized by the Provincial Legislaturs,"ii_he
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petitioners were in scrvice. The petitioners scrvicc‘s were'”

terminated aflegedly due (o closure ol ull community schocl§ in
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committee,. 50 constituted has identified ﬁmctioné'l-‘-!audﬁ n

said closure order is ghost schools in FATA and the tcnn
n
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functional community schools. *

6. One thing is admitted and clear from record that before -

o1

termination no notice was given to the petitioners and all othier .~

.

“employees whose services ‘were . terminated. Nothing iskon- -

record to show.that.the scrutiny committee check which reék;rd

and from where they declared functional and non functional

schools and s (o whether any student, may be just oné student,

was studying in that school are not, a that time. One thing is

& J

more clear than crystal that once a school has been gstablis: ied -

 that can never be a project nor it can be closed down, if evén &

single student is studying over there.

7.0

T There is ‘nothing on record showing that affer theyso -

e . 3

" called revival of 67 commumty schppls wherein 68 mg}p and,

female community teachels were adjusted vide order No. 6018-

619 dated Ghallam 9"’ December 2011 whether all 'tihe
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Hussam and others Vs Federatlon of Pakjstan, report ed 'in.-"=<~

PLD, 2012 SC-224, (3) (b) (c)‘& (d) it has been held as unér:

. n).

" b)

- 25-

4 -
-

-—Art. 25-A~Right to education—Education }-
plays an important role in the successful life ¥
of an mdlvulu'll-—Gencrally, educatlon is -

«.omndcrtd to be thc foundation of soclcty i

w!nch brmgs cconomic  wealth, socnl

prospcut‘y, polmc'\l stability and maintaining
health popul.ltlonml"urthcr progress. of
. socncty ‘is?-stopped in case of deficit. of
. cducqted pcoplc---lldumted people enjoy '
ruput. :llll(i}lb their colleagues and - can !
cl'fcctivclyI c:mtributc to the development of 3 : .

their countrv "and soclet) by mventmg new "

279
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dewccs -md dnscovenes---lslam isa scxennﬁc ;

religion. unplmsnzmg on the need ofsclcnt:ﬁc"‘.-" SE
mquu’g—-Need .purpese and lunds csf ':-:-~
education .md as under the mandate of
Qur:m and Ahadith, elucndated ‘ '

—Afts. 270AA(8), ()), 254, 7, 37(a).&n)

184(3)--—C9nsntunouali petition—-Right  to
education—-Duty of State---Definition—-By
virtee * of ~ Art.  270AA(8)(9) of - the

Constitution as substituted by Constitutional ¥ '

(Eighteently 'Amcndmcnt) Act,” 2010 . the N

current . Leéklative* list - was omitted .in

pursuance whereof projects being run by the

federal Government in the Provinces, .

including Basic Edupcation Coemmunity -

Schools were decided to be wound up while
assailing the proposal-of such winding up

prayer of the petitioners (fathers of students

and employces of the projects) was tlmt the' i

proposed action on therpart of nuthontws of

closmg down “Eshbllshmcnt and Operatmgx

of Basic Edue: lthl’l commumty Schools be B
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declared to be without lawful authority and" :

of no legal effect and be also declared to be in
violation of Art. 25-A of the Constitution and

the proposed act";:’f"'winding up of the )
‘.Nntxoml Comm:ssnon of Human Resources
may.be held to be enhrely unconstltutxonal
.and of ' no legal effect - so as to allow basic .

human rnghts ‘to be citizens of Pakistan, '

undcr Art. 7 ‘of -the Conshtunonnl and thnt

provmclal Government therefore, under Ar

25-A of the,Constntunon and pnrhament in . %

view of the definition of the State had uot

absolved the Federal - Government from -

conferring thc Fundamental rights upon the " ¥

children ---State in terms of Art. 37(a) of the
Constitution, shall form such policics on the

hasis of \\luch slnh. shail pr(nuutc, wnth

special clrc, the cduc.lt:oml and cconomic "°f-

interest ol lmd&w.lrd classes or areas---Ield,

under. Art. "' read with Art. 25.A of thF

Constitution thc Fundamental Rn;_.,hts wu'c 3
required -to. be enforced by the Sntc-—-.. g
Especially in- view of Art. 25-A of . ;l;c 3

Constitution, ‘it had-been m ade mandatory

upon the State to provide the education to - ,

the children of the age of § to 16 years.

-~Preamble—National Commission  for
Human Dcyclopmcnf Ordinance (XXIX of

2002), preamylemCoﬁstitution of Pakistan

Arts. 270AA, 25-A, 29, 7 & 184(3)— .

Consti(uiioun'l peiitions---Riglits - to

educatmn—-Pnncaples of pollcy---Wmdmo ’

up of Basic ‘Education Community Schools

established ;under  National Education

Foundqtion':Ordin:mcc, 2001 and thcn'

Commlss:on under Human Deu[opmcn.

Ordinance,” 2002 .md the Comm:ss:onm
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R Lt -—
= 217 .
. .,

3

. the . State mcludu:g the Federal and:the.
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+ Validity--National Education  Foundation;

Ordm'mce, 2002 ‘and- national Commlsswn,

- Human l)cvclopmcnt Ordinance,: 2002,'?. o

hnvmg been promulg‘ntcd much prior to thc :
introduction of Constltutwn (Elghtcehth :
Amendnu.nt) Act, 2010, whereby Art. 270AA a3

‘was suhstltuted
pursuance - wh’ereo’f- the

legislutive list cunt:lining entries relating to_

_ education were abolished werc protected---

Educahon was Fundamentals Rights of an. :

§

A
X, -

1.
4
r
M

individual, therefore, the Directive Pnnczples
of Statcs pelicy being subsidiary to ‘the
. Fundamental. Rnghts guaranteed under the-

Consntutlon were required to-be protected !

_ under the hw, W luch were holding the field-- -.;
<In’ presence of said two laws, and for the ¥
reasons that the Basic Education Community ” g
Schools were function‘ing under the control
of Government agencics and by the NGOs " :
despite repealing of Concurrent legislntive“

. list,  the '-'G:Jvcrn-meu{ of Pakistan and
Techmcal Training Dms:ou, whicl Ind been _
authortzed to deal w:th all the matters relmnt-.f

“to NCHD and NEF-—Provision which had - A
brought pl‘otcctnou to both the Ord:nauce,'

Concurrent %"

“the Constitution . in £*°

]
J

could only ‘be repealcd by the rcpeahng !

statute and, jnerely by issuing any letter- or’
the’orde; as in the present casc to close dawn,

the project of establishment and operatioii of

basic education community schools W‘ls.

contrary to laws.

-~Preamble--National Commission ' .for- -}
Human Developmcnt Ordinance (XXL\ of -

2002), Preamble-—-Constntunon of Pa!ustnn,

" Arts. 270A4, 25-A, 29, 7, 70 read with

Federal Legislative list part-1, eatry 16 &

© 184(3)—-Constitutional petitions---Right to
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" Legislative List of the Constitulion and’the -

“accordance with the Censtitution and so long .' SRS
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cducation—-ﬁinciplcs of Policy-—-Winding u .
ub of Basic. Education Community Schools §
estabhshed - under 'National Education }
found'\twn Ordlnance, 2002 and the i
Commission under Human Deve!opment

Ordinance, 2002---Question " for #.

cons‘ider:lliou was  wheiher or not al'ln.r"-‘"

.1bol|ahmg the comurrmt ncl,lsl.mw: List, thc

l"cdu.mon " was " empowered  to mul(e~

Lol N (
LT
gt 4 Ayt & .

Iegxsht:on relating. to the mattes d:rectly,

md:rectly or -mclllary to the suchct to

—d

Vo ey, e s—

cduntlonal particularly by mtroducmg
informal cduc'ltnon, as prcsently was -bcmg
impar tcd * through ~  Basic Education §

Commuluty Schools in  the country

Ear

established - “ under  National Education
Foundation .‘Grdin:illcc, 2002 and Natienal

Commission: for Human - Deve!opmcnt ‘¥
Oltlm nu.t.,.zll(lz--(hldcr Altu.lc 70 n..ltl

s
B i ot

with Entry 16 of part-1, of the I‘edenl

-

Constitutional Amecndments, both < the |

e

Ordinances ~y§/ere fully protected and ‘shall

remain, operative  unless repealed . in }

both the Ordinances were holding the field, A ?m,

the Bas:c Educntnon Community Schoo!s.\f

gt —ri b, mbgam—— - =

prowdmg informal  education to’ “the .-
baclovard classes or the arcas shall continue .

to function-—Proposed action on the part.of

¥
T s —

authoritics of “closing down establishment

and  Operation of Basic Education

Community Schools was without lawful © 3 / s
. . Af}/ﬁ gTEw
authority and of no legal effect and was in ot

] . ) . E .‘. é{l: M " gourt‘
violation of Article 25-A of the Constitution-- " Fpeshaypriiie .
) o C% ,.]UN Mmé

-Proposed act’ of winding up of ..the .'§

Commission svas unconstitutional and of. n K
legal effcct .md the Commnssmn was al!owed B N
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to continue to perform the positive duty off '..\f
providing bus'ic hum:m rights to the citizens}

ofP'llustan—-orderaccordmgly . A .’.:l."

q,

8. Thxs Court in 1ts Judgment delivered in writ petmon No
(R
3157 of 2009 decxded on 15 9.2011, has held that reguianzatlon o

Act No. IX of 2005 and Act No XVI of 2009 are apphcable to "

‘1

/) ".“‘, .

the FATA employeas The said’ judgment was upheld by the -1

apex Court as weil and in vnew .of the said Judgment l the :

24

petitioners are regular employees of the community schools

‘which under no law can be closed down and be termedjas a-

project, if a single student was studying there. There is no .
on record showing that the scrunny committee who dec B
lunumn.\l and non luncuonal commumly school% had t kcn §
into account that by lhat'timc students were there or n‘or. -

P . ‘ u
9. The Govemor, Khyber Pakhtunkhwa, " issuedf-a .

et

notification No. SO (E)/SSD/CSTR/99-108 dated. 1.1 5.2012
which reads as under:- - Ry~
The Covcrnor Khyber Pnkhtunkhwa, in fh:s ;

capacity as the Cnmpch.nt Authority has been’ plmscd' to ;r
approve the u-.lppoumncnt ol Commumty School ’ =

Teachers who quality to be posted against the regular
posts of PST (BS-7) in. plmsed manner at the refpcc?vc r
Agencics & I‘Rs, pur ely on merit basis in accordance w:th b

the e\lstmg rccruutment criteria but in rdamtlon 0f upper

age limit with nmmctlmc cffcct as specified bclow, : % "_'
T
- N~
-3 i
K ': 1‘
R SR
% 4 “
1 ¥
) . S
i ‘;—
‘\.. N . ..:' »- - %
‘ IS T
4
-
']

+ e mm——r et

- -

POV T

Ceeny

IEIUENPE

s ~ i e

-




e m e e

" Court confirming that no employee could be terminated without

e

saons sl

t

ol L -L%o»{--”

\!
.

i The avmlab[e regular vacant PST (BS-
: posts in: the Primary / Middle Schools mU

FATA wnll be filled up from amongst thé :

commumty school teachers and no fresh'_:'_
candidate-considered for recruitment till all
“the eligible community Schools Teachers arew

absorbed against ‘regular .posts in. {hem_-v::

"rcspcctwe ‘Agencics./ FRs. JE

-k The non loeal cligible Community Schoo.}”'

Teachers : shall be considered for red .

.. ‘ 'lppomtmcnt agmnst the regular vacant postsff

of PST’ .(BS-7) after adjustment uf loc.l
qualified teachers.

iii.  The services of the un-qualified tenchcrs

shall be dispensed with.
iv.  The Community Schools whose teachers ar
’ appointed- and shifted to other schools
against regular posts, would be closed down. 3
.v. The respective Community Schools students}:
.would be shifted- to nearby regular schools't"

and no further recruitment of Commum
School te'u.her will be made.

3

implemented. There are plcthora of judgments of the apexg:

AR

1

‘' A

issuing proper ‘show cause and- regular-inquiry. Reliance isg

: @ P
placed on 1997 SCMR-1552 (b) whilch reads as under:- "0 r 1§
---Termination of se'rvic'le—-Misconduct--':": - \'é .
Civil Servnnt’s servnces were on temporaryﬂ :
basis lmble to be termmatcd on 30 dqys’. . Z
notice or pny in lie thereof on cither side— B
~ Service of civil servant were to be gover.ned'; . 1‘
by statute and Iiulcs/lnstruction/chulations '

framed thereunder—-If a person is ewnployed:
on contract basis and terms of employment

provide the-manaer -of termination of his

. / services the same can be terminated in terms |
48 thercof—Where, however, a persea is to be, = .4
3 [,
¥
¥

e

Page |u

10. Record suggests® that: cvén. this notilication wg'ts: noth -
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. condcml_léd _.1‘6r misconduct, in that cvent,
even if he is a temporary employee or a
bersoﬁ‘ employed- on contract basisi or
probationer, ;h‘e' is cntitled to a [fair
opportut‘litx'to .clear his position which
means thatifliére should be a regular enquiry

in terms of Efficiency and discipline Rules

before condemning him for the nlle'_ged'nf'.‘

misconduct, .. -

“Likewise in the case of Director General Pakistan

2 :

o syt

Rangers Sindh and another Vs Abdul Rashid. reported in 2300,

angers Sindh and another Vs Abdul Ras

SCMR-643 it has been held that:- B

B

--8.4-—Constitution of Pakistan'(1973), ‘Arfl ¥
212(3)---Termination of service—Service of . §
. civil.servant was terminated without issuing -

him any show-cause aotice and assigning any’ '

reasons for spch termination---Civil servant

~whose services. were ' being governed .by

Service -Ru.le_s had completed probation -

period of four years—-Sérvice Tribunal in the

circumstances, .had rightly found that

termination ‘of service of civil servant

without ‘issuing him any show cause notice

and without ho}digg inquiry against him, was

illegal and  thus had rightly directed . re-

instatement of ‘eivil servant treating

intervening period from date of termination

to his re-instatement as cxtr:wrdiunry leave
without pay.
."Al

ther¢ are allegations against the petitioners that the

fs e p e
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hid, reported in 2300,
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.+ perform their duties as’the cornmunity schools were ghost

. 15" June, 2016

e
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« schools and as such when there- is " an allegation,” the law

- T . . . . ) )
- 'demands show cause notice which i§-lacking in the instant case,

i
.

~ admiittedly, On the other ‘hand when 67 community.schogls,'

were made functional whether any notices were issued to the

locals, previous emplb)}eeﬁ as per notification dated _:11.5.‘2:0.12 . '

~ o

of the worthy Governor KPK. Since, all the petitioners are

locals therefore, they have been discriminated.

.:5*

12, Tn view of above, this writ petition is 'alldvyed and

respondents are - directed, to adjust the petitioners. in ! _ie’

.

community schools by revival of the non functional schools:by.

-+ making the circumstances;,_s_o that the Education flourishesjin -

. o .
3 '

‘the tribal area. The exercise be done within one moiith afier

4,

recéipt of the judgment...Since petitioners have not‘_w(c\)rl';ga :

Se -

gage |13

weor SRR oy [ A s 2

against the posts, }herefo're,,mey are not entitled to the wages

for intérvem'ng period and their said period be weated as leaye
without pay.

Announced.

Tariq Jan
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OFFICE OF THE AGENCY EDUCATION OFF!L.ER
MOHMAND AGENCY AT GHALLANAI.
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schools are “hereby re-appointed with- immediate

b gt oo
b

. e

-

v S.No | Name
; : .I . -
| Nazir Gul
2 “‘-filnr As
R w—
¥ 3 Muhammatl Israr
e i Muhammag Khan
5 ! Muhammad Hizoor
R ; Badshah
i
- J
iB Senat Bad shah
' .
7 Jamal snah
g | Syed Ahimad shah
i .
o S |'MaazUliah
'
) I T
10 | Fayazkhan
I Hussair shih
: (12 | Samandar khan
13 | Murad Al T T
‘ 15| BakhtiarGul
i "'T's—""
I o . Sanoba- khan
) E- rs Mukamil shah’
ff _ 17 -"H;'kma'l_ullah
l ave— . e - . mer

. —— )

- ] Fathgr's‘Name
- ' N-aw‘é.b..khan
Suta khan
o Awwr Zad khan

"Arvlohammad Wal

- — 1 - - -

3 i’ Hazrat Bad shah

- Anur Kiwses L«
’ Hanh rhins

o Muhammons Alzal

1 N ’

* Najeem khan

' Fiadam khan

—— 7.

" Syed Mastan shah

PR |

" Khatam Jan’

f Al 'R'éhma:*.

" Mohanimac Gut
‘ ,Sarkan?lﬁan

" Hazral Mohammad

1

T P

implementation of Peshawar high Court order dated :15-6-2016 in COC. No 330- PI2016'in wip )
! No 2498/2012 subject 1o final deciston m CPI A No 450-p/2016 filed by‘dqpad ent gn'supreme

‘ cougt of Pakistan. The. fotlowing Ex- commumly .schools teacher of non Iuncf:)nal commumly
effect in schools menho 2d agamst the
names on project basis subject 1o the-1lerms ang condilions menlroned lhereln '

¢ ~

"Place of pOstin? wherere- |

,appointed - %
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N il
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' .S Shahje Bedmanai - - )
. ? oo i

tdé‘"f-“ T
. . . !
ics Khanm Jan Jarobe Darra |
R s
=S Ma:eena Kodg djkhel ok
T :
. ] :
"~ ' CS Jarobi Darra Abdu!lah‘{' |
. [ -
““““ do§ :
. -, 1
€S Golono sheikhfBab .
' & CS Anargai Payan) 1 l‘
: Abdur Rahim <§Q$J) . ,j:s Golons shaiknigas S
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kS
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i
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r
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: RE-APPOINTMENT OF MALE EX COMMUNITY SCHOOL TEACHERS" :,

Consequent upon recommendalion’ of ‘Scruimny commitee conslituled 'i‘lcompiiénce of 3§

. Direclorate o Education FATA ietler No  6854- 15 dated 2732107 ‘lor condlhonai '
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18 ] Dilwar khan ' Hakim khan . C§ Anargdi-Payan PR
,L'. - — i . ’ FELRRTE NP '- - -
19 ! Hashmat Ara * Qabill shan FCS Zanawar China '
20 7Nz Muhamimag T " Noor Mohimmag ' CS'varkhel Bedmanar :
S . : . DI ST :
21 i Muattar Sher Rahman b 3 -do- :
TZ_I_Rﬁaus—tE Zar T T linganUliah . T TTCSSi) chr Samghaha T
- ] .. e X i -1
| Fazal Dayan ' Sadar: Oin CS Shahmi khan Abad
. i . . shamsha o
24 Dav00o shah T Sadaru Dm T M'mf;_:d‘é- T °
1 R - /j .
25 IAsif'khan T " Jamal T CsTsia) KogSamghahi o
T meem—e e I - :“‘" «['_"“:"‘ -
TERMS &CONDITIONS . R S .
1. The re-appoiniment order shall he mide purely ori project basis for project pencg” i
2. The appoinimen order will be subject 1o further verdication oJ.lheir educationkl i

and professional testimonials from concerned boards/instilulionf,. _

3. Ther salaries will be paid after approval of revised PC} or u der the approveo
scheme by competent fojum liled Re-opening of non functional _community
schools in Mohmand agency, , RS T

— 4. In case the decision in' ubdve biled CPLA luimed oul to be otherwise their
regulanzation will be subjeci to Not:hcavon daled 11-5-2012. &

N
da
W

5. Alested copics of Charyc: report & estimonials shall be submi ted lo the quarter ¥
concerned in prescribed period of lune in tripiicate : & .
4 : . o1 R ) .
R ' (Khaista Rahman)'§ 1
. " Agency Edycation Ofﬁcer.‘g‘
%’27 , : : Mohrpand Agency, -
EndstNo3© ? . . - /Estabili/Re-appt Con T(MF) datisa Ghallanai ?&f/oazzow;'
Copy l0:- . : L. 1 B )
1. Director Education FATA Secretaria Peshawar . R 4 . ;
2. Political Agent Mohmand Agency. S | o :
3. PS o secretary SSD FATA Secretiriat, - : ~ S )
4. AAEO (Dev) local office. . o cl § :
5. AAEO Female local office o ‘ : : ' I
8. Accountant lacal office. ‘ & i
. 7. Teachers concerned. ’ : i - : !
"Note: Unattested photocopies of relevant documents are not au:t:e-pJ able. l
r - . ’
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Diknwar Khan 30 Hakeem Nhan

¢ US Anargi Puyvan
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{ Shuimisha
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~ | Khaista Zar S/O Thsanollan - | CS Samghakhi ?‘rPSéAli‘Z;éx@an ’ fAave |
. 1 : i ' |
I8 | Fayaz Khan $/0 Badaam Khan 1. CS Khatim Jan Jarobi Dura. GPSiTurangzai Baba. G - AVP _j
191 Murad Ali S/O Al Rahman - | CS Jarobi Dara Abduilah .:GPSE\.'I;ilkana i Avp :
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£ Asif Khan 3/0 Jamai .. | €S Samghakhi 1- GPSfAdam: Sauy, ! WV ,
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£ 21 | Mukammil Shah S70 Hazrar | ©S AnargiPayan TGRS Iam Kin Ve
' __ 1 Muhammad L e : P f
722 1 Zahir Shah /0 Abdul Wahid C8, Sheikdy tsahs j; LV
S T T T R L EL e o b ,
25 il A 5.0 Gula Khan FCS Mamasai Mir Alam PGPS Ehamarkand No.o | [ Wi ’
! ’ ‘ S 8y " :
i . I % S
24 Mazallah SIO Najeem Khan o ] 6% Khatim Jan Jarobi i")-:u'.:f__!_(‘-l‘sgandqn Zarmn T TAVP
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TERMS CONDITIONS 5 ;
Lo Charge report should be submitied 10 :ll concerned, : £
2 Appaintment of the candidates is made purely on wemporary bists and iy’

without assigning any reason. T

liable 10 terminanon ai any urnae
. 3
k]

S0 Al kinds ol documenis would be verified from the concerned !ioarcls-‘Un';\_'crsilj'“.h_c|‘nn.- the draw] of 1.0,

salaries if found fake/bogus the order will be considered as vincetled. © & T ;
4. Al thuse candidates who are matriculaied should pass their F.A within % vears after the issuance ol 1.
arder, o . E
S They should produce their Health and Age certificates from il Agenes Surgeon Mohnan ‘
Ao Hiahey failed 1o report of their arrival within 13 Jays. ulier tie ssuance OIS Appuimnicr « Mgl o
awomatically considered as cuncetled. : ER . R B
Arany weehnical legal Naw is pointed v, the appoINE Wit <t s sangelled. | 1'
N Their age should be according w the Gevi.Policy. K k! e !
s "
: L

{Jarid U lah Mehsuud)
i\g'tcncy Education Qrficer,

‘ o~ : : }Inhmu}gld .-\gcm)] :
Fadst: No, Pé/ .’(17, ?(S JtCommunity File) Datedr 3015201 8 S

K . ) ks
3 R
L 3 .
Com o the.- . ] ) : .
L. Dircctor of Bducation (FATA) FATA Seéretariat Peshawar ¥ ; i
2. Political Agent Mohmand A gcnc}'w ‘ 3 ) : ‘
3. PS 1o Additional Chief Secretary FATA for perusal of the A dditional G !ﬁef’Sécrelzu'y FATA
4. PS1o Seeretary SSD FATA Secretariat, : 3 . )
3 Ageney Account Otficer Mohmand Ageney at Ghadena, , _ 1
6. Agency Surgeon Mohmand Agaiey, t
7 AALO Concerned., . T .
8. Accounnil’ay Clerk Local Otlice! 1
Y Otficials Concerned. n . 3
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' {1 THE SUPRERE C COURT ogrr.;gs'g;g: A 3
(APPI.‘.LM'I'B SURISDICTION) L
‘."A ARG )
€. :«
: 2@3&"1 :
MR-JUSTICEUMARATA BANDIAL
\ - MR JUSTICE MUNIP AXKET AR
Civit Petitions No.624-P, §6]-P/25, 264-P to S o
266-P! L6,446-P, 459-?, 527-F to 530-P of 2016, - " ' g
{Oa appeal from Gmcd 252015, 27.102015, : %
14.42016, 43,620!6 5. xozoxs nsscd by Peifiawar High <o ' F
Cowt, Poshawar In WP No.l‘lﬁﬁ-l'll WP No1601P, - k3
© . WPAYG-P-4264-P/15, Wp2S15- /13, WP2490-F/A% coy C
b Nod\10-/15, W.P.A1E-PNS, nas.nzns-ms) . ;
f;:_, C.P.No.624- 0f2015 Add.\noml Chief Seaemry FATA, ‘FATH
. o . ‘Secretariat, Worsak Road Peshawar Yo, M. [
:‘ Hussain and others. X
L.+ cpNog6lPofzols ~ Gov GxPK through Admuonnl Chicf Secreuxr}f
PATA, FATA Swewnat, Wersak Road- Paha
yg‘Syed Zahid Hussain and nnmhcr .
. CPNo26&Pof2016  Additional Chief * Sccretary FATA, }‘FATA
) ) e * Secretariat, Warsdk Rand Peshawar _g, Aliph
Khan- ) ,,._ {
rmzes-g’ of di6 o '-~Addxtinai Cht e FA‘I‘A. rA'qA
R Secreumnt, Warsale Rm!d chhawar Vs Qimat
C.P.Ng.266-F of 2016 ddrtmnnl Clnef Secrelary FATA, FA‘{'A
- Secretariat, Warsak Road Pcshawar Vs. Shcr
\/ and othcrs
C.P.No.446-F of 2016 Additional Chief Secretary FA]‘A. FATA
Secretariat; Wnrsnk Rosd Pcshnwar Vs. Mst.
/—ﬁ Narges and others ) o
/‘ No.
‘\g ‘5‘ \\;' .
B “)\ CP No.SZ'I-P of2016 ~ Addmonnl Clncf Sccremry FATA, FATA
* Sccretariat, Wersak Road Peshawar-Ys. Naikdar

~o Lt GRNeSIER of2016
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Additional Chicf Sccretary
Secretariat, Warsak Road Pahawar

Khan and another.
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€5 NO624-TI15 e 2 - . - e
C.P.No.529-F 0f 2016 Additional  Chief Secretury  FATA, . FATA i .
- Sacumriat, Warsal Road Peshawar Vg, Wali Khan - . 2 t
. ) I
C.P.No.530-P 02616 - Addxtlonnl Chief Secrctary  FATA, FATA -,
- Secretariat, warsak Road Peshawar Ys. Salfur . \
~ ‘Khan and another * .. % . >
. _‘: .1 E : "i‘
For the Petitiosiez (5) M#:"Zahid Yousuf Qureshl Addl. AG. uxcj .
(in all cases) . a/w Mr. Saifulish, ADEO and Jnved., CI[.D 4 B
q- -4
For the Respondent (s) © : Mr K,I;ahd Rehmeon, ASC. ) ] .
. M, Ghulam Nﬂ‘{l, ASC. | e i ’
Date of bearing ;¢ 28112018 -/ N | !
. is . A:‘ 3 ' “:. . If
_ ORBER A 'r
Umar Ata Bandial, J- C.P.No.624-P of 2015 is barred by 30 days. The dclny : 3
is condoned as the qumtlons raised in this petition ure the’snmc as in £he '
i
connected petitions which are filed within the- time allowed Rctc:enci [ .
H ¢
‘made 10 the case ofmmwmawmm Ty
; 34
ngM(PLD.IQ'IS SC387). ' t
A' 2. Leamed Addmo-'al Advocu.tc Qeneral, KPK states ﬂmt the xmou med ‘}
judgment was rendered by the leamed High Court wuhout considenng thc o
jurisdictignal objection 1o the mmntmnabnllty of the Wnt Penuons d er ,
. \’. r '
- Article 247 of the Constitution. Thc said objecuon is not, pusscd pnfe.mly [ Y .
X :
view of the 25% Amendment to the Cénstitution whereby Aticle 247 bas been < '
" omitted. As a result theylgafed Peshawar High Court aow is v'asu:d AT E
‘jurisdiction in relation 1o (ke matters that arisc in cho cmtwlnlc FATA u:mtory : \
.1n this behalf he has also placed on record an order by & Lnrgcr Bmch of this * -
- Com‘t dated 10.7.2018 ‘passed in CPs 'No.?.$3-P and 134—P of 2017
" Accordingly, lcarned Additionat Advocate General and lcumcd counsc] fog thc R
b ; oot
respondents pray thiat the impugned judgmeats be st aside and the inanm‘ be ! " "
ATTESTED LD . .
gy - . A o
- Assoclale: ; : ¥ . : .. !
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C.P.No.§24-P/i5 el . 3 : : ' B { .

. iL : "

rcm'xndpd to tlx" Icarned High Coun for decision afresh § m the W/rit Pedtions . :
. ' 4
filed by the respondents, o : e T ? .
- : IR - " » ' } . ?

3 . Accordingly by consent the impugacd judéi"nems are set aside,

R

the petitions dre copveried into sppeals and ullowed ‘and the matier is;
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JUDGMENT SHEET § "&r T
IN THE PESHAWAR HIGH COURT - i
PESHAWAR

(Judicial Department)

W.P.N0.2483.P of 2012

—"

- Dale of heunng: 22.01.2019.

M/s Ghulam Nabi and Mr.Muham
advocates for petitioners. "'é

Mr. Mu1:1h1d Ali Khan, AAG for respo j .
JUDGMENT .. b A
MUHAMMAD__AYUB.  KHARN, .r Th!s !
1udgrnenl in the instant peulion snall also t E
d1§pose of W.P.N0.2515-P ’o;i 2012, L,
“N.P.NG.3766-P of 2014. W.PlNo.,f 01-P.of ' e

Fro3 :
2015,  W.P.No.4062-P % of & 2015,

: W.P.N0.4083-P of 2015, W.P:N0.4034-P of
j 2015,  WP.No4110P © of .f 2015,

B[ - W.P.No.4182-P of 2015, W:P.N:;.?:SS-P of

2015 and 4206-P of 2015 as .g:ommqn

T

|

question of law and fact is involved in all

éi ) ‘ " these petitions.

2. Petitioners in all the petitiors were

ot 0 st Sipa 1521

appointed on contract basis agaihét against
the posis of PST,” PTC, ln§tructo|"s‘
Chowkidars and Field Cz;nle A{@endangs
through different orders by §he reTéndeqt»

department in the erstwhile FATA. In

W.P.N0.2498-P of 2012 (instant] petition) 3
-3 A] 2 EQ’TE/}
.‘ (‘%/Cm iry
;l" ~-u/ '
) §Rf
— _'é . f R
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.’

o

and W.P.No. 2515 P of 2013, pel llloners
g N

.have sought relnstatement/regula |zat|on

whéreas in the remaining writ petitions only‘
regulanzauon of service has been so!;ghx In.
W.P.No. 2515? of 2013, afler ser*mg for
“ome time, petitioners recf_wed a%’. notice
vide _which their serviceg have beer;

lerminated -since 31.12.2010. and inslcad

respondents No.7 to 1.'7.. have been

. appomled without any adverllsemem This

.;\\

court . vide 1udgmenls/orders daled‘,
29.09.2015,  27.10.2015, - 14?4 2016

15.06.2016 and 05.10.2016 ;:lloweds the said

U] .
L

writ petitions as prayed for. Th;é above
judgments/orders of this court wereéassailed

by the Government/ responpenlsf fore the

Hon'ble apex Court in Civil jPatitions

No‘sz4p 611-PI2015, 264-P §lo 266
PI2016, 446-P, 450-P. §27.P w'ssop of
2016. - Sald pcmlons were! all‘wed on .
‘28112018 by setting asnde te above

}quments/orders and the 'mafier w_(as

- ) 1

-

"

(dh pprmsin i gmar

-t

. . £ ]
remanded back to this cour _(o?- decision i
. S T ¥
afresh. - R )
{4 R ,
3. In view of changed circhmstances .
‘ T & .
introduced in 25" amendment, Arjicle 247 of .
the Constitution was omitted and. this court . -
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&
provnso added (herelo, it was dlracled lnal a

on or after- the 15l day of July 2001 I the _

Wi

-\&

is- vested with the powers/]urisdlcuo.;\“to

It

entertain matters relaling to erstwhila FATA.

"

"14“'-"" ‘JMM-
‘ .

4 Througl{ sub-section (2) of:Sectlt’on 2

of the (Amendment) Act of 2005,§.vide.‘

-

person though selected for appomtmenl in

Spem P

the prescnbed manner to a servi e og pOSI

5

commencemeni of -the said’ At:zt buk

appomted on contract basis, shall waih effect
from the commencemem of the said Pct. be 7
deemed lo have been appointed on $gular'

basis. All such persons and the persons

S ek

appomled on' tegular basis lo a seTce org

h

post in the prescribed manner, af{er the :

-

commencement of the said Acl shalt; for all

intants & purposes, be a civil servanb«except

3

for the purpose of pension or graluw Such

7.3

. 73 civit servant in lieu of penston & graluity

be entiued lo receive such mounl

contnbuted by him towards the Con nbutory

Mqﬂpwm Lot

'Provadent Fund along with cop .nbuhon

e

made by Government to his accou .t in the
prescribed manner. Funther prov:ded {hat in’
the evemt of death of such civil .servan!.

o .
whether before or afier the retirement, hls
. R ""' 1 33 .

family shall be entitled to feceive%&he said

D
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4 ',“Lli-

amount, if it has already not been recgived
by such déceased civil servant.

5. Once again, through the then I\,WFP
now KPK (Regularization of Servicesf) "Act
No. XVl of 2009, on the strengL‘E\ of
provisions of Section 3 thereof‘ all
amployees including the recommendge of
tho High Courl appolnted on conlricl or
adhoc basis holding that on 31* Decefmber,

1
2009 or till the commencement of thls Acl .

y

shall be deemed lo have been yalidly"

I m o an

appointed on regular basis having thefsame
-, ’ *
(24

qualification & experience for ”_a___regul r postg

subject to exception that the
] 4
service/promotion quota of all service

3
cadres shall not be affecied.

. $
8. Through the provision of Seclipn 4-A
of the Amendment Act, overriding effec was
given to the provision of this Act over all
other laws & rules for the time} being
enforced and it w-as funther provided that
any law or rule, coming in conflict with the
provision of Amendment Act or Enco. sistent
thereto, shall cease to have effeét. This

clause of overriding & superimposing nature

has equipped the provision of Amendment ,

1?—)

Lo
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Act No.XLI of 2009, with ever lastiag effect

over all other iaws & rules then in v' gue.

i ) 3

T Leam d counsel for the p tmoners

'-lnvned attention of the Court to the eamer

;udgments of the Bench mvolvmg 'same &

' s!mnar lssues which were rendered in tha

" case of Dr.Rizwanuilah etc Vs. Gozemme_nt

of NWFP etc (W.P.No.1510/1897) and.in
many other writ petitions, who ¢ ntractual
services were regutanzed by the strength of

the said judgment, elaborately defhng wnlh

_ each & every provision of Iaw relevant to the

s‘ubject ‘matter promulgated from: time‘to

time and it was further stated at t_t{e bar that

-thls judgment of the Court wasj,acce_pted

énd actad upon by varlous depénmants of

the Provincial Government and sarvices of

.. contractual  employees . wére duly

regularized, issuing ofﬁce oraers at d1fferen1
occasions and no grudge.of grl vance was
shown-against it by the Government to take‘
the matter lo the Hon'ble Apex ¢ bart. -

8. Le;jsrned counsel‘ for thé{:ietitioners
further invited our»artenqonllo 'diffete'nt éfﬁce .

orders, issued in light of the judgment cited

‘above by various Heads of _the

7

v

Institutions/Administrative Secréia rles of the

- . i

menr
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o

Provlnqial_Governrrient comblylng igyith the
.

said judgmeﬂt In full. o g,

" 9. .The learned oounse! also ingited the

Court attenuon to the c?se qf

,Mst Shagufta Syed Vs. Govarn ent of

KPK etc WPNo 17312006 * alongwlth

W.PNoA475/2006  dated -] 11*09 2007,
extending the benefit of the provnsion of
Regularization of Service' (Amendment) Act
2005. to varlous employees, who wer:a

appointed . on contract basis. The leamed

counse! produced copy of ‘the 1udgment of.

the Hon'ble apex Court ‘givens in Ci\al

: Appeals No. 150-P & 151-P of 20C9 decuded

2

k|
on 24 03. 2011 where the above 'nentioned

]udgment of this court was srnpu]gned ‘[he

Hon ble apex Court after elaborately &

: extenswely dealing with each & every Iagal

& factual aspect of the casé, not only _upheld
the*view taken by th-is. Cour‘t; but also

r-ferred to its own judgment gt 2n in Clvll

Appeals No. 834-P to 837 P of 2%10 declded

on 01.03.2011, wherein, It was heid 1hat the

cases of contractual employees though

appomted on project are squar ly covered

by the provision of Sectlon 19 (2) of NWFP -

Civil Servams Act, 1973. Accormr.g!y. _both

e

£
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the appeals filed by the Government in the
éaid case were dismissed. - l
10. - Confronted with the abovs’ fronclad

legal position, the Iqamed Additional

;Hb-—

Advocate General was repealedly asked to .

draw line of distinction befween tPe case of

the petitioners and of thoge to wh‘om benefit :

of the sald provision of law wa “extended

and their contractual services were

regularized, however, he was found

defenseless having no ’anS\'ver\r'nuch iess
A .

plausibie to offer, We: have on Jecord -the

%

copies of the appointmeri 6rder§fissued by

the Competent Authority - appointing “the

_ petitioners at different oc{:asions "on.diff_e{ent

)

dates as contract empldyges against the
posts in question. _ :
1. An ironclad pr°oo_% in the"ishape‘ of
docu;néntary record is a:vailable on file t'hal
the peiitioners were apFoipted on contract

basis by the Competent Authorityj which is a

fact undeniable in nature .znd - their

. contractual services were renewed and

extendgd from time to time.

12,  The undeniable legal position is that

the petitioners are contract ?employees

because they have not been; absorbed

—— .

-t
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S ‘ ,
permanently in the depanmams ccncemed

where they have been appomt d after

adopting procedurs, therefore, tpey are

“ entitled to protection of the Igeneﬁci;-zl

. : i
provision of sub-section (2) of Seg{tion 2 of

. - 1
the therr NWFP now Khiber Pak?tunkhvga

Civil Servants {Arnendment) Act, 2005 and
thelr rights are further protected n a more
effectwe mannar by provisions of: Section 3
of the then now Khyber Pakhtunkhwa
Employees (Regulanzatton of Ser\'ices) Act,

2008 10 which superimposing &__!ovemdlng

) 2
- effect was given on all the rules &’law to the

contrary. The latest enactment came Into

force on 24" October, 2009 when it was .

published in the official gazetle of “the

Province extra ordinary.

43, Vide  Notification

$SD/CSTR/99-108° dated; 1'1 05.2012,

" protection was extended to employees of

Commumty School 'Teachprs . For )

convenignce said Notuﬁcatton Is, :eproduced

as under; o .,

“No. SO(E)ISSDICSTRISS-wBI- ) The
Governor, Khyber - Pakhtunkhwa in his
.capacity as the Cornpetent Au{horny has
been pleased to approve the re-appomtmem
of Community School Teachersiwho qualify

CAts ad hn adh oo

e e ol

No.SO(E)/

promessmecs
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- below.”

to be posted against ﬁ}g regq‘jar posts of

3
!

ERRAS L §

t

PST (BS-7) in phased" manper at- the
respective Agencies & FRs, purely on merit

basis .in accordance with the existing

recruitment criteria but Iri frelaxa%on of upper

age limit with immediate efiectas specified .«

»

1. The avallable ;égular

"~ their respective Agen ies/FRs..

K

(BS-7) posts in the Primary/Middle
Schools In FATA willtbe filled up
from . amongst - the ! ,Comrriqnity
School Teachers and no fresh
candidate  considered ? for
recruitment fil_ all jhe eligible

" Community School Teachers are

absorbad against regular pqégs in

The non-local,:eligi'b!:e Cpninfsunity

- School Te:-{'chers 1 ] shallf be

considered for rq’-appoiniment

of PST (BS-7) aiter gajustmgnt of
local qualified teachets. .

" against the regutarlyacantbosls

The services of thé}hn—qu’aliﬂed

teachers shall be disgensed with.
. The Commut'_lity Sg'ools whaose

. i - s
teachers arg. appointed: . and

_shifted to other sct;gols against

regular posts, would be closed

down. . .
The  respective 4 Community
Schools studejnts wégld be_shitied
to nearby regular sé’)ools and no

. further recruitment of Community

Schoot teache:r_s will be madé.

R

e

o

A

%’\jacam.:PST ’

-t

R L




) reproduce Section 3 of the Act

P

i

sd-
Secretary
Social Sectors: Depar&ment
FATA Secretariat,
Pesha\uar‘

RN S

14. Quesiion is whether petiuoners are
governed by the provisions o.{{the North
West. Frontier Provincée. (naw Khyber
Pakhtunkhwé) Employees (RegLi arization of

Services) Act, 2009 (herelnaﬂer referred to-

.as' the Act). It would - be 'Irelevant to

“3.Regularization of - Serw'ces
" of certain employees -All
employees = lncludmg
recommendees> 6! th High
Court appomted on contracl or
adhoc basis snd holding that
post.on 31% Dacamber, 2008,
or till the commencement of
this Act shall be deemed to
have been valldly appointed on
regular basis hgvmg u‘}e_ same
qualification ancg experience.”

15. .The aforesaid Section.-of the Act

" reproduced hareinabov& clearlyjprovides for

the regularization of tha'.

) appointed either on coqtact basas or adhoc

bams and were holdlng, contract

appointments on 31st December, 2008 or till

empioyeeé ‘

o e r—— ——

o
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i

the petitioners were appbinted on contract

- excludes the application o{ any,

H

basis, which period of fheir ap’boinlments
was extended from time to tim_e' and \;«ferq
helding thelr respective ﬁosts or% the cizt-of

date provided in section 3 ibld as they

(petitionars of W.P No. 2488-P/2012 &

2515-P/2013) were terminated from service
on3t.122010. .

16.- Moreover, the Act contalns a non

obstante clause in section 4-A which reads

as under: ‘
“4-A.  Overriding aﬁl'gct. :
Notwithstanding anything to
. the contrary coritainedtin any
‘other law or rule for the time’
being in force, the pro: isions
of this Act sh'qﬂ have an
"ovgm'ding effatj;*( 313 the
provisions of any suchilaw or
the -extent of
- {nconsistency to.thi's Aé; shal_[

rule to

- cease to have effect.” §

17. ‘The above Section 3

K

|

and declares that the provl‘sionsr.of the Act

will have overriding effect, being a special

" enactment. In this background, t$e cases of

the petitioners squarely fall within the ambit

; expressly

other law |

;o e s

)

LT | Y,
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of the Act and their sarvicés wére majidated}
to be regulated by the provisions of t);e Act.

Funhermo;e. relavant to the subjact is ietter
No. 8878-87 dated 13.12.2010 (Annex Dl1
in W, P N0.2515-P/2013) -1t h33J been
mentioned in It that regutar vacant pgsts bq
adve:tiséd immediately . aﬁd- rec;uitmer;t‘
process be completed as pet! prascribed
procedure ‘on pnonty It shows that there are
reguiar posts against whnch ‘the petmoners
were: worklng Some appomtments nave
been made by the respondents in
pursuance of the above Ietter wh:ch are

mentioned as respondents in WP No 251 5» '

J PROV.. : S A
(\/é . 7> 48, Prov:dlng cause of acnon!gnevance.
- 0~ " to the petitioners, the Governrnent of NWFP

..F {now Khyber Pakhtunkhwa) preser%ted a bill

in the Provincial Assembly through whlch
Section 19 of the NWFP Civil Saryants Act
was to' be amended. The said ‘,bill was
passed by the Provincial Aséémbly of
NWFP on the 5% July, 2005 and agsented to
by the.Governor of NWFP on j12% July,
2005,'Which was notiﬁedlpublisl;”ed' in the
” Gazette of NWFP, extraﬂﬁrdingy on 23"

July, 2005,

~

e A ——— e s s
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Sub-section 2 of Section#42 of the

Amendment Act IX of 2005 is to the

" following effact:-

2. Amendment of Secuon 19 of
NW.F.P. Act No.XVill of 1973‘- in .the
North-West Frontier Province Civnl Servants
Act 1973 (NW.F.P. Act No. XVII‘ of 1973)
for section 19, the foilowing: be

substituted:-

19 (1). Pansion and gratu:ty —-Not

relevant. . . k

. (2) A person thoubh 'sélec’ted for
apponntment in the prescribed manner o
servlce or post on or after the ist day of Juiy,

© 2001 till the commencement of the said Act

‘but appointed on contract basxs Ishall, w;th

) effect from the commencement f the said

Act be deemed to have been appomted ona
regular basis. All such person "and the

-persons appointed on regular_basis toc a

service or post In the brescribe_d manner

" after the commencemant of the. said Act, for

all intents and purposes be ci\{il servant,

'except for the purpose of penszon or
- gratuity. Such a civll servant shall in lieu of

pension and gratuity, be entltled to receive
such amount contributed by him towards the
Contributory Provident Fund, alongwith ' the
cont'ributions made by Government to his
account In the said func%. in thpiprescribed
manner”.

18. Through the above provision of iaw,

the employees appo[ntegi on cqntract. basus

— r

ke

TPy

1 .
Peos 3, igh Count ’

FEB 2019
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SN,

but in the prescribed mannerWere frovnded
protectuon by regularizing their semges The
%.proviso added thereto states that a person.

who is selecied for appointment; in. the

prescrnbed mannes to a service orypost but

. appointed on contract basig, shall with effeqt_-

k &
the commencement of this Ordiri'ance'or

f

- from the date of his. cc?{tlnuous.

appo:ntment whichever may be- later be

. deamed to have been appointed o; regular

. ,entltled to the benefits of the Co mbutory .

basis in the department concemed Such

employee shall, for all lntents & purposes,

St

B

be regular employees of the {{nsmutiq'_n
concemed except for the pu?'ose "61
* pension or gratuzty All such eglployeas

shall in liey of pension & gragu:ty be

Provtdent Fund scheme tn the prescnbed

" manner.

20. For the detailed 'reasoPs ’dlscussed
above, we entertain no amount of joubt that

the petitioners are entitied: ‘to lh prayed

relief because services of, ‘s_,smlia_ plag:ed
. u"

employees  of. different |n?l|tutlonst

-departments, ‘who were appolnted on ‘

contract basis,. were held to havq,been

regularized through the prbvision 6f'various

Y
2w ade
PR 1
B

P

. T -




N same and similar benefit was extended by k '

this Court. Even otherwigel onge the';ia\'u “\

Bench, in view of the. longf chain: of

—a——
.

l15 - - bl\..

o

enactments, discussed "above§ moreso,
&

when the main judgment of thisgoun was

not impugned befors the Hon'ble pex Court

¥ J o

‘ by the Provincial Government, thérefore." no

of the petltioners and of thcse'.t‘ »Twhom:the R
. - ’ [l

B

9]

has been interpreted in tfe earlier
judgments of this Cou.nt..i_n favour of..f:,the

employees, then the sybsequéﬁt Divisjon
: ;
authorities/dicias of the Hon'ble apex Court,
: ; iy

P

. distinction can be drawn b'etwee-t the case /

cannot deviate from t?g previous - view,
X BN

H H

moreso, when we have no reaéén tq'czi;biffer
with the earlier view. .. ‘
21.‘ . Accordingly, this: and% all ithe
conpected pelitions  are allljcéwed " and
respondents are issued a wiit diresting them

to treat the petitioners of this and of all the

- connected petitions - as: regui;¥pennahent . '
amployees from the law came i}to fo}ce. as ,
discussed .above or from the date of p
ofﬁciati'ng service as stétéd in '.316 relevant l 1

provisions of law. Formal office order be
immediately Issued in this regard ‘by the
competent authorities in fégard to the above

P

T T Y e

e m————- A

. 3 2 epesas - e -
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3

'legal posmon the servicg books;record of all

the petitioners be duly arranged ‘and .

- prepared, however, the(r inter

<

8’ semonty

- be det(_ermined by the competeﬁt; authorities

subject.

. in accordance with law.and riles on the

. 8 22, Itis added that as respc dents Nd.?

-t0 12 have been apponnted whe

the petitioners in W.P. No 251

3servtces of

P of 2013

s 14
were temminated, therefqre.'p'ue §1att'er‘is; leR -~

to tt;e respondents to dgél withjthe fat;a of

2

respondents No.7 to 12 in accofdance with

" taw and rules on the subiéct/

A

/‘(2
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; IN THE SUPREME CG#RT OF PAKISTAN § v\ ;
. (APPELLATE J1. JISDICTION} , ¢ v
PRESEN'Y: d
“MR. JUST{CE GULZAR AHMED, CJ
MR. JUSICE IJAZ UL AHSAN i
MR. JUSTICE MUNIB AKHTAR | ' -
HER D) 3 i ;
CIVIL APPEALS NO.231, 233 _235, 2365 233! 241i 242, +
243, 256, 260, 2B2, 263, 26+, 266, 278. 279, 281, 286, !
287, 290, 291, 292, 293, 294, 295, 296, 222, 299, 300,
. 304 & 306 OF 2020 i
! AGAIN____QUDGMEN—LQATED 14.10.2014 OF PESHAWAR
HIGH COURT, PESHAWAR, FI8SED IV WRIT PETITIONS
! NO.390-P OF 2012, ETC.
. Deputy Dircctor, Fina.ice & fin CA 231/2020}
Administration FATA through Additonal
Chief Secretary, FATA Peshawar % others
! Additional Chief Secretary F:-TA, FATA fin CA 235/2020)
. Secretariat, Warsak Road, Peshawar &
others -4 -
i Secretary, Govt. of X.P. /auriculture, {in CA 235/2023)
Livestock & Dairy D .elopment :
: Cooperatives & Fisheries, Prihawar &
i others .
! Govt. of KPK through Chief Sec: : tary, Civil (in CA 236/202()
i Secretariat, Peshawar and other-
; * Govt. of K.P. through Chief Secretary, fin CA 238/2020, :
. Peshawar & others
Province of KPK through Secrenu'v Health (in CA 24172020,
Lepartment Peshawar & others
: Govt. of KPK through Secret:y Health, tin. CA 242/2020)
. Peshawar and others )
Govt. of KPK through Secretié.y Health, {in CA 2437202
. Peshawar and others . i} t
Govt. of KPK through Chief Secretary, fin CA 256/202 g;. |
Peshawar i )
Govt. of KPK through Secret ry Higher fin CA260/20 3} '
Education, Peshawar & others
Additional Chief Secretary FAFA, FATA (mCA"ﬁ"/i’Oi’f i
Secretariat, Peshawar & others
Govt. of KPK through Chiel Secretary {in CA 263/2029)
Peshawar & others i ‘
Additional Chief Secretary F: TA, FATA fin CA 264/2020) '
Secretariat Peshawar & others ;. l i
Govt. of KPK through Chief Secretary fin. CA 266/2029) .
Peshawar & others . '
Directorate of Livestock :% Dairy {in CA 278/2020f
Development FATA through it«: Director, ' !
FATA Secretariat, Peshawar & ¢ aers
Additional Chief Secretary' F/'TA, FATA ﬁnm279/2021)
Secretariat, Peshawar & others . '
ATTESTE '
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—p— b e v e



L el

3

k0

ey

——

S [ R
I . " = .
: m‘.m.ammmm:<, <2 4z sm%z.g.z:f_.a.d._—‘b : ’2 .-.:j r
f [
/o Additiona.l Chief Secretary F."s.TA, FATA : (nCA281/2020) - -~
/ Secretariat, Peshawar & others , ] . It
/‘ Govt. of K.P. through Chief Secretary, {in CA 286/ 20?0%
, Peshawar & others _ ' , .
/ ‘Govt, of KPK through Chief Secretary : (nCA287/20204 .
3 Peshawar & others - i -
’ Additional Chief Secretary, FATA , FATA {in CA 290/2020) -
Secretariat, Peshawar & others " C '
_Additional Chief Secretary, FATA , FATA fin CA 291/2020
Secretariat, Peshawar & others ) ’ g
Additional Chief Secretary, FATA , FATA ' : (inCh 202/2020p. . '
.Secretariat, Peshawar & othiers ,_=:
_Additional Chief Secretary, FATA , FATA {in CA 293/2020) :
Secretariat, Peshawar & others . :
_Additional Chief Secretary, FATA , FATA {in CA 294/2020) )
) Secretariat, Peshawar & others .
: Additional Chief Secretary, FATA , FATA : (in CA285/2020) .
: Secretariat, Peshawar & others . ST v
: Additional Chief Secretary, FATA , FATA : (inCA296/2020) -
! -Secretariat, Peshawar & others .- . SR | :
\%‘mmﬂ Chief Secretary, FA; “A FATA : (inCA297/2020)f .
‘ ] retariat, Peshawar & others.. - R -
< Additional Chief Secretary FATA, FATA : (inCA399/2020) "]
: Secretariat, Peshawar & others~- . L4
; Govt. of KPK through Secretary Health : ¢4 300/2020)3.
Department Peshawar & others. ’ -3 . :
_ Secretary Health Service, FATA Secretanat (in CA 304/2020)k -
Warsak Road, Peshawar & othess . t -
Govt. of KPK through Cluef Secretary, :  {in CA 306/2020)}
Peshawar and ot.hers 2N ,:v' .
' Appellants ‘-
'VERSUS ¥
’ Dr. Lal Marjan & another ) fin CA 231/202014 ®
Sher Faroog . {in CA 233/2020)§
Barkat Ali & others {in CA 235/2020) .
Lal Rehman & others co fin CA 235/2020}{ :
Syeda Humaira. Suitan & othery {in CA 238/ 2020),’
Mugadar Shah & others {in CA 241/ -’-’02% .
Nazeerullah and others {in CA 242/2020j;
Muhammad Faroog and others fiA CA 243/ "020){
Muhammad Waris Khan . in CA 2::6/2020}‘
Umar Muhammad Faroog & othzrs (inCA 260/2020).
. Gul Wali Shah & others fin CA 262/2020]
Salih Shah & another fin CA 263/2030].
Riaz & another i : {in CA 264/2020) -
Irshad Hussain & others 1‘3: fin CA 266/2020]
Dr. Sajjad ur Rehman & others fin CA 278/202
Farzan Ullah & others (in CA 279/2020) |
Zaher Ud Din fin CA 281/2020)
Saida Rehman fin CA 286/2020) ]
Muhammad Tahir Afridi , : ,rncaﬂff?/moi {-
Ijaz Hussain & another o :  fin CA 290/2020)
Alipur Khan i C {in CA-291/202( }
Qimat Khan fin CA 292/202$) )
- *ﬁtI§§J ED__._ .
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. ) : Senior £ouit Associate
B . Supsame Czortof Palustan.

- . . . ’ ls:..ma'\acﬂ. e

- e ———————

oy




LIVL AP NOAL, S 200, MO N3 S L1

Sher Alam & another .
Noikdoar Khan

» Yousal Khan & another

Wali Khan
Saifur Khan & another
Nozir Gul & others '-/

Nadeem Ahmnd & others t
Muhammad Znda & another”
Mst., Sneeda Reliman

Mr.  Shumail

For the Appellants

! ’ SIS0 S I 389, SO0 2I8 17 2L
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Ahmad

3 T 57
B }
< fin oA 293/ 3020} A :
. (ncn29/220) . !
. fncAzo5/2020)
. fncazue/9g20) '
. {inCA gq//zoza) % .
. (inCA 299/2020) .____..;A, 1ot
. (in CA 300/3020) . .
. (inCA30%/2030) 4 '
. (inCA306/2630) & -
... Respondents :
Butt, Advocate :

Gengral Khyber Pakhtunkhwa.

Mr. Atif Ali Khan, Addl. A.G. KPK §
Bmu.,tcl Qusim Wadood, AddlAh KPK

with £rum Shahcen, DD, HED ¥
Mr. Auif KKhan, Litigation Officer, HED

© Mr. Awin Jan,

AD, Fisherics

Engr Falak Niaz, AD{Dost) g

Mr. ¢ ulzar Mahmood, AD I‘:shcrxezKPK

Rajbriv Khan, SDO, PHE, KPK

Mr. Sudullah, Asstt, Secretary, BOR, KPK - EE
Mr. 'uhim Ullah.Khan, Sr Law flicer, -

’ KPP‘:-“
Mr.
Depariment.
Mr.

For the Respondents
. {in CA.246/2020)

R-2 It1 Person
fin CA. :'11/"020)

Haji Muhammad Z_ahlr Shah AOR

fin Cd £33/2020}

Mr. Alnan Karim Kundi, ASC E
Syed Jlifagat Hussain Shah, AOR

fin CA.15/2020)

Mr. Liaquat Ali Tareen, ASC b3
Syed Rifagat Hussain Shah, AOR 1}
(in CA § H1 and 300/2020)

Mr. lrleem Ulldh RanazaJ, ASC
{in CA 45742/2020 and 243/2020)

Mr. I\ \sir Mehmood-P, ASC

{in CA.%4/2020)

Mr. h’ ‘thammad Asif Yousafai, ASC.
{in CAGi 52/2020 and CA282/2020)

L4 W—
Mr. \'f astem ud Din Khattak, ASC |
- finca Ie/zoeo and CA. 279/'*020)

“assad Ullah Khan,

72 Mr. Khalid. Rahman, ASC . 3}

s'o,‘ ]

Mmanat Ullah Qurcshx, Dy Secy,‘
Fmamc Deptt. KPK .

.

j

-

K

P&D -

Mr. Q‘l zamrml Khan, ASC ¥

Syed“Haziq Ali Shah, ASC "-1

72 fin CA:260/2020) 9
- R-1 h- Person (w/o enter appt.arance) .
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H LT ALEEALY ) ays l N % q = e .
‘ zsmmﬁ%umfzfﬁm%wl‘ﬁdﬁ il AL anIN Y Tt -3 S ,,‘, 3
O TR T ol ;
fin CA.63/2620) - R SRR " %
Mr. Muhammad Asif, ASC TR A | 1 l"é
fin CA.566/2020) R S N ;
Mr, Muhammad Ivfumr Paracha, ASC : : :z '§
. Syeg Rifaat Hussain Shah, AOR - g . 5
e{ 2020 A B 4
Mr. Asad Jan, ASC N i
. cusro/zozo ' EE: | -
NR. .
e, gy ean aowmmed
Date of Hearing . 25.11.2020 3 :
: - Kl -
. 1 i
JUDGI-.EN’I‘ ’ i '
1JAZ UL AHSAN _J- Through this single | . :‘
. judgment we mtend to decm:~ Civil Appeals No.231, 233 H ) - '
235, 236, 238 241, 242, 243, .:56 260 262, 263, 264, 266, 1 '
278, 279, 281, 286, 287,290, : ’91 292, 293, 294, 295, 296, ]
297 299, 300 304 & 306 of 20'70 as they mvolve a common
question of law,
2. Through the insr.antZ;Appeals. the Appellants have ) !
challenged the impugned degments dated 14.10.2014 q.;
t
passed in Writ Petitions No. 190oP 01 2012, ewc by ‘the ‘
Peshawa.r ngh Court, Pesha war. Thc Re:.pondenta had E ;
through the Consnt\mona.l Pghtlpns, sought the , ! i
re@lan‘zation of their services, wh:ch was allowed. ,}‘ . i :'
. P . ‘" - '__ R "P--u:
3. . The brief facts gmr;; rise to this lis are that the’ : E . .
Respondents were appomteq ‘on contract basis agamst- j .
different pbsts in the erstwh.ﬂ' FATA The Respondents on , ‘
different dates received tem‘.nauon nouces and, certain : .:
others were appointed in the‘l' place. The said sieps Were 13»
assailed before the Pcsha.wm I-hgh Court by way of \ " , Y
: i' e B t :
ATTESTEBE - 0 :
L ) I o
e eCI Ty TCEY A AT Tt —a b T § -F-'_-""—’-‘-”__.- '(%— 0-"‘.‘- "-. -"' ) ' :
SERCE T R L ] 59-,,0:';21'"" octata - ! '
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" judgment a]lowed the Corontutwnal Peutlon of t.hea
. Respondents. As a result, tlc' Appellant- Departmen was.;

_ordered to regu.larize the semcqn of the Respondents

4. Leave to appeal st granted by this .“Couzl'-ﬁ" vide i

“order dated 09.03.2020 in the f—allowing terms: --

IS
217 23] Z4° T45 Z4d o€ »:r Id2 Lre sra 208 5I 5T 23 5
E

WLl S
21 ZIZ 257 221 22 --] G246 20 23F 237298 AZL Ia L. Tomnmoe
. : 4

Constitutional Pettions which were allowed vide 6rdez‘="of the

3
High Court dated 03. 10 2016. 'he szid judgment of d e High

(,ourt was cha.]lenged before th.is Couri: This Court set a51de
the Judgment of the ‘High Co. rt and remanded t.he matter'

back to the High Cou.rt for decision ‘afresh vide ordcr ‘of this"

Court dated 28.11. 2018 The xgh Couwrt vide the .muugned

?

]

*The .learned : Additional Aduocaié " mf,--.y
Khyber . Pa.k?mmkh—'a _contends  that alf A,rhe
Respondents in these petitiors were employed ettg,er on .
project pasts"or on c**r.tract basis or were employees =
under Section 42 of fhs Corrpames Act, 2017 and?n no-
circumstances their sirvices were to be regulanze He _'
further contends tha‘ in all !mpugned Judgments th.e '
learned High Court ha- merely allowed writ petmo
basis of similarly pla..ed persons, but without at al!
adverting to the factb and circumstances of eacl} and'
every case sepamtely md without applying its mind to .

‘the same. He adds i ‘at even the laws under which

their appointrnents we: e made were not adverted io He :
submits that the Resy ondents who are emp:oyees on -
projects or contract employees or Section 42 emplf'yees '
" were not liable . to ‘e regularized and ' thus¥: their
regularization by the eamed High Court throug the

d Judgment % these petitions was a!to ether
law"

Impugne
illegal. In support of he contentions, the. ieame
officer has reje(rred tc 1 three-member judgment c:j this'
Court dated 24.06. °614passed in Clt.-’ll Appea[ No.687

of 2014 (Gouemmenu hgf Knyber, Agnculture, Lw stock ,
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} the Respondents were employ'd on contract baszs agamst

. project posts, hence, their emp‘dyment was dependant onthe .

- Article 247 of the Conshtutmrn as it exdsted at the releva.nt

k) 34 230 D1 24, €A 23 262 200 k54 204 Z7A 27% ZAL
W&Mﬂmﬂ_; org

others v Ahmad Din a‘nd another}.

2. We note that sor ne of the petltlons are tune bared
and in one of the petumn.s even no condonation of dflay s ‘
has been filed. The Ieamed Law Oﬁicer states that such

will be done by the pentaoners

Y

3. The contentzom ‘raised by the leaned Addlttonal

Advocate - “General, ‘Khyber Pakhtunkhwa need

consideration. Therefore, subject to’ limitation, Ieaue to
appeal is granted in thise petitions to consider inter clia
the same.. e : ’ q

| ¥

‘5. The learned Addmmal Advocate General ﬁ{hy;cr ‘

Pakhtunkhwa (heremafter referred ‘to as “KP”) submits that
g

=

life of the pro;ect He further contends that the learned ng:l -
Court erred in law by ;.xtendmg the application of the KP .
Employees (Regulanzation of Q;.rwces) Act, 2009 (hercmafte-
referred to as “2009 Act”] tu ~the Respondents who were
employees of different depart.mr.m:: in FATA and hence were .
not povered by the prov1.swns'_.of' -the 2009 Act in terms ‘f

Article 247(3) of the Constitution of the Islamic Republic-of

Pakistan (herei'nafter referred ic. as "Constitution").~F‘u.1rdaer,.

. that the jurisdiction of the ng,u Court was spemﬁcally barred )

to deal with the controversy ..onsxdermg the provision - of '

time and was then a part of the Constitudon. He adds that

the Presidential Order No 13 of 1972 relied upen by the

learned Counsel for the Respomicnts only provides rehef to a

' spec;ﬁc class of employees, wh:ch was different arrd dxstmct

ATTE.:T;‘E D
s

ot Bt C At e W""—*"TT“""S% Qs i, =

Sonior'tc urt As qorla!c
. Supreme Court niiPacisian
I‘t amabag,

AR

‘

PE——
TV .
v ok
P
Al

e

ez -

e

P

2p

TR TR P

e R R




| CyLerREALS 52 - :.
AT SR g e 7. :
from the class under which the wespondents fell. Fur'thci',' the - ) f

High Court has errcd in law by misapplying Section 19@1' the” - I
ST i i

) other employees who have

Appellant- Department satxsfact
regularized on that score t0o. ! S A
f 5 SR
7.  The questions. whii:’.; are before this .Court'f for
determination are as follows:- R |
. &
i Could the High . ,purt apply the 2009 Act o %
. FATA/ PATA? : . ,!

. cOULD_THE_HIGH COURT

Civil Servants (Amend;;i}nt) Act, 2005.
- 1 ' Cm-
6. Learncd Counscl Lur the Respondents.

argued that the Respondents aught to be treated at p

lween regularized. Hc .further,

ooV

contends that under the 2009 Act, the Respondents should -

employcd before }t

be regula.nzed as they vere

commencement date of the 200‘ Act. Further, the High Court .

was vested with Junschcbon to adjudicate upon matters
¢

related to FATA in light of the 75'1' Amendment. If ‘has bieen

further -contended that the R’espondents were regu]anzed

because of certain lctter'; of the Government whlch allowcd T .

regularization of certam employces hence, on the same s¢ re,

the Respondents ought to be regulanzed as’ of rxght.

Moreover, most of the Respoz.dents have been semng .he a7

o—lly, hence. they descrve tojpe '

ii. Could the High "ourt exercise junsdzctton
in matters relat.. t to FATA? "

jii. © What was the ¢ ffect of Presidential ¢ Order

No.13 of 19727 -

tRPPLY THE .2009° ACT ON

FATA/PATA? -
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8. The learned High Court has held in the impgi_ﬁ;ned :

judgments that all the Responc:nts were employed beforei:the -

cut-off date of the 2009 Act .u‘Lher, that, Section 3 of the

. 2009 Act provides a mecianism of regu}a.n.zamon of

employees’ subject to the fulfil-inent of certain conditions, In

this regard, the Preamble of the 2009 Act is reproduced bejow

for ease of reference as:- : : : :
. . . )

"WHEREAS it .5 expedient to promde for the
appointment and reg: «larization of services of cenam
employees appomted ¢ 2 ad-hoc basis against civil p ists -
and contract basis ag: sinst project posts in the Prov w - ) . '

" of the Khyber Pakhtw. khwa? {Underlining is ours] -

The aforenoted pxea:nble prowdes this Court “:lﬂ"

-y

an insight of what the lrﬁslature intended when it

promulgated the 2009 Act. Th\- said preamble provxdcs en 'I.

' ' _insight into the purpose and scope of the object §of -
regularizaton of certain’ catf:go_ries' of employe'es’ of .
Province of Khyber Pakhtunihwa. Nowhere in the s?

_ preamble does it provide t‘nat r.:-= ‘2009 Act shall be apphcab'.e

on FATA/PATA. The provision ‘which addresses the questipn

of applicability of the 2009 Act relates to employees of KP and
not of FATA/PATA. Section 2 pr avides definitions which musr.

be taken into consideration \'t'_lnle applying the 2009° Act.

Section 2(d) specifically de ‘nes “Government’ . as’ f:c . : ,:

Government of KP. Therefore, w3 are unable to agree mth the ,

learned High Court in its ap; lication of the 2009 Ac, '

ot
[«]
ot mien

FATA/PATA and resulantly, to 1he Respendents.

i

e - ——————
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Even Othel'WlSC. lt is. worth noting that at the“ﬂme

P e e S

when: the Respondents were employed and subsequently -

. when they were reheved t}‘e 25! Amendment to the -

kS

. Constitution was not in for::e As such, the apphcable ’

- provision of the Constitution wis Article 247 which pfovided a

" an elaborate mechamsm for’ th:~ Parhament on the extensnon ’ .
of the law to FATA/PATA In this regard, Article 247(3! is -

reproduced as:- R - "

-+ “3) No act of @ .’vfaﬂls-e Shoora (Parhament)} shalt .
apply to any Federaliy- Admmtstered Tribal Area ok to &2 O
any pan thereof unle: 15 the President so directs, a an ‘no - " v
Act of °[Maﬂxs-e-Shoora {Parliament)for a Proumc:al
Assembly shall apply to.a Provincially Admxmster :,
Tribal Area, ‘or to°.any part thereof unless the

D ‘ Governor of the Pmtmce in whzch the Tribal Area is - .

situate, with the app:}rval of the ‘President, 'S0 directs; . '
! ) and in giving such a dzrecnon. with respect to any law, R

I _ the President’ % as tha case may be, the Govemnor, may o .
direct ‘that the law shall, in its apphcahon toa Tnial v

.

R o R e

1

33

i

: . ‘ .
Areg, orioa speaﬁed pant !hereof have ejject sub)ect to
such exceptions and modifications as may be specified .

coromme

:'n the direction.”

itis nobodys case 1l .at the provisions of the 2609

F'ATA / P/- ‘A by follomng the aforenot d
d Hx h

Act were extended to
s of the Consututmn As such, the leame

provision
cation. of the 2009 - .

Court could not have eandec the apph
: the Provincial Assembly 'f?r'

TINRREY 1 YD W B L Wik B TSNV E TR

Act, or any Act of Parhament [

that matter, to FATA/PATA on ! e touchstone of the pnncxple

s omissus. The said p] nciple categoncally prov1des
b‘

of casu
ovided somethmg in the L

that, where the legmlature has ‘ot pr
}ts

"Janguage of the’ law, ,the Court cannot travel beyond

- jurisdiction and read somethir'g into the law as the same.
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.Trichotomy of Powers upon e nch the, State fun_cnonsj&Ail :

~ beyond its Junschct.\on in apglymg th

would I I o
be ultra vires the vpower'ssf available to the Court ‘&hder.

the C
onstltunon and would constitute an order w1thout' o

///

urisdi
jurisdiction, The same wculd 'dso ‘be agamst the} prmcxli’le °f
5 ..

>

three organs of t.he State haw. been given specx.ﬁc powers, :
A

: be

_under the law and as such, ‘the seud,powers cannot

, 1

. overstepped. We are therefo‘u mchned to hold .that ithe
led

learned High Court in the 1mpugned judgments has’ trave
e 2009 Act to . i:.he

Respondents which action is ‘ex facie erroneous, beyond

lawful authority and without ju}~§sdiction.
- COULD THE HIGH COURT L} CERCISE JURISDICTION m )

MATTERS RELATED TO FATA IPATA?

10. The 25% Amendme"u was passed in the Natiopal

8 and eilﬁsequenﬂy by the Senz-n:ej on

¢

Assembly on 24.05.201

' 25.05.2018. Secuon 9 of t}w Consiituton (Twenty- ifth

Amendment) Act, 2018 oxmtted Amcle 247 of the Consutuuon

from 04.06.20]: : and,
KP. The Respondents were

with effect “inter aha, merged

F‘A’I‘A/PA’TA in the provmce (:5.
mcorporauon of the 25% Amendment in

itution and cannot b#‘ gwen retrospecuve effect i\s,

matter at hand because the

sald!Artl le

employed before the

the Consu

such, Article 247 applies ta tl'u'

Respondents were appomted alra time when the

and had not been. 1 mxtted fro
.'1 mdeed could not be

m the Consntuh n.

was in force
ar ed

has not even been argued &3

It

that the 25!'1" amendment' to the Consnmhon has

retrospective effect. ;g," ‘, ATTESTED
Ve

Smioﬂ‘nv'lAssoclatc .
Supienic ¢ wur' of Paklstan

pe——1 .__-__......_-.._.—--_—..._....._...n e T
B o ean e st S e

e retm o

———

~
B

Y e v ———

ST AR £ 5 PRI £ 2

BT

T P e

AT




T -
\1

11. Article 247 of the Crasttution, :n‘sr clia, z:ro 1de;i :
that the High Court or the Sugreme Court could not exercise -
jurisdiction in a.Tribal Arez i.e. FATA/PATA un.léss{ the .-

Pa.rhament provided otherw:se. =“he only excepdon provxcl' a in’

 the smd suh-armle ;s tha: nothing would anect=~the
- jurisdicton of the High Cowrt ¢~ Si.\preme Court in relation o

a Tribal Area immediately befire the commencing'day."'_

said exception does not applr in the instant controversy,

. therefore, the main focus of our.scrutiny will be Article 24}}7(7]

below as:-
“(7) Neither the preme Court nor a High Court shall - _t

‘exercise any jurisdictior: under the Constitution in rela.riT to

Tnba! Areq;.unless \faﬂ;s-e-s}:nam {Fartiament)f by law

otherwise provides:

i Provided that nathing in this clause shall affectlthe.
; . . jurisdiction which the .Supreme Court or a High C
exercised in relation to = Tribal Area immediately before the

.cam.menmg day.” ‘

A bare perusal of 'i;.ﬁe abovementioned Article} of

the Const;itution makes it clzar that the la.wmgkers Had
‘ specifically ousted the jun‘sdicfi:n of the Supreme Court and
e

the High Court in the: exem e of jurisdicdon under

_ Consttution in relation to Fi TA/PATA The learned High
' .
Court in the impugned Judgmet ts has placed reliance on i

25t Amendment and emrmsv-; stdlcuon concermng

controversy which is before d}. Court. As stated abave, . .

' Respondents were apoomted b, .ore the said Amendment was

d. ‘As such, the 23% -\.mcndment could not. hiawr [

ir li = Lﬁ'

introduce
| L ATTESTED!
- 2/"
NS e ‘seniorf‘ourt.&ssoc:;ﬁew
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been * given . ST - 1
gl en retrospective apphcanon., Consequently, the
¥

.t
-

1 A
earned High Court, mstead of” examining the merits of th("

cases of the Respondents on the touchstone of Art.lcle 247 -

<

went beyond its powers and’ apphed the 25th Amendment l!
. 4
retrospectively. Giving the 27% Amendment retrospective} .o
. 1 " i
!
1

application would open. a floocigjate of unnecessary légal and}
: constitutional complications swhich can and shou!ci be;bi
avoided by giving effect to the lerter a.nd spirit of the

Conshtutmn and the intent an¢ nurpose of Article 247 a.n& its

I3

subsequent- omission by way ¢i the 25% amendment 10 the 1 ;o f

Const:tuhon Reliance in this ¢ ga.rd is placed on the cass of

Hidayat Uliah v. Muhammad Y:nmas and Otners [PLD 2020 I

ke
ety te e

SC 362] the relevant part of wh':'ch is reproduced below as:- ? .
1’ e

A *5, Learned Adu;;gate General has supporied those 3% . | B
submission with the added ground that the orders passed by .y ' '
the relevant forq under ie FCR are al dated priorto the 25% " & © :
Constitutional Amend:" ent which came to effect or o ,
31.05.2618. T Thus, the —~gcommendations of the Ca:mal af ] .
Elders dated 15.12.20: 5 until the decision of the reuww By
the PATA Appellate Tritznal on 24.04.2018 predaie the said
Constitutional Amendm=ni. dmequawy, at the relevan:
time when the judgme:! was delivered, the provisions of -

Aricle 24 7/.’) of the Cor.- itution were in jorce. . ]".

-5

- — = .
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“6. The custer o ansd.c:mn of the High Court ur.dor ]
Article 199 of the Cons= ut:on is speaﬁ.. Jor the neasan that .
cause of action for civil -'Iu:f of such Sersaya as well as the ) '
residence of the pariies and the locus of the corpus of the o
dispute, namely, the Cor " mines are lacated within the Kohat - ;
Frontier Region Cor'.s'r' men.t_.;, ‘the High Court had no .
Jjurisdiction. 10 enterigin e wris petition. Indeed, the aspe= ’ S

DJ' he C.:S" has nat ear. mr.s-.aerea in the urp:agr.z..

L

j'.:::'gmen aralil - ] _
. 3 bl

12. . it may aiso De naied 'thar the Supreme Court-and

j amcuon to, Federaliy

High Couwt (Sxtension of Jun i ‘
| ATTESTEDS -
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Admunstered Tribal Areas) /\.._t 0013 was to be ;}a de- i
e I

apphcable from a date whlch was to bc notlﬁed by the Federal : ‘
- N ,

‘Government However, no such date had been notlf ed at the»‘

time the High Court tool«eogm:*ance of the matter and in any ,

dlcial mind to .thls

~event, it did not consu'ier or. i oply its ju
Even otherwise, u‘ the sgid

. material aspect of the Its beforc it

Act is talcen to be apphc,nble from the .date of

promulgatlon, the Respondent‘ cannot take the benef‘ t of ts ..

provisions bccausAe"»the Ré.zpondents were admxttgglly

I
| employed before the. said Act ;-Jas proinulgated while Article’ .
- ' 247 of the Consntutxon sgll - held ‘the field. As such, ' .e ‘

| '
: . 1eamed High Court did not ha}m jurisdiction to entertam the :

n. We note_that, in oneé of the lmpugned

petitions in questio
the learned Hngh lLcnurt has candidly’ conceded Ll

‘ ! : udg‘ments.
t.hat it is unaware whether the 2009 Act has been made L
applicable to FATA/PATA or r-*t Given this, we are unébie o s T
B 4

.see how and on what basxs thc :earned H:gh Court proceedcd .

- to apply the said Act to the cas¢ of the Respondents.

8

] . .
. WHAT WAS THE EFI"ECT Ol" PRESIDENTIAL ORDER NO

! .13 OF 19722 - e
L 313' We note that somc” ~:f the Respondents s?ek ) f:,;;

. benefit of the Cenu—ally Adrmm.. ered Tribal Areas (Erhployeis B i

13 of 2012)- e ’

972 ("Presxden ial Order No.

Status) Order, 1
aid Responder!ts has . .

e, the- lea.med Counse-l ‘for the s
claimed that since all the em} ovecs recruited m FA’I‘A are
e’ Provincial Govemment n

In essenc

deemed to be cmployecs of 15
h the Federal Gmumment thus, the ‘beneﬁ%of  : . _

dcput'ltlon wit
tend to them. In t%us

i the 2009 Act should automata-ally ex
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- regard, the Respondents have jiaced reliance cn "Pafagr‘a ph 3

of the Presidential Order which .z‘eads as follows:-

“3. Statits ‘of che employees of the Centrally

Administered . Tn.bal Area.s Notwithstanding . anythmg .

contazn.ed in their condx ions of service, the employees . shall,

as from the appointed ilay, be employees of the Praumctal o

Government and shall Lork under the overall administrative

rmment, on the same termsjand

control of the Pruuincial‘ Sove
leave and. o

conditions of service & respects remuneration,

pension and the sam rights as ' respects dlscapn?ary

matters or tenure of -
immediately before that -.ay.

ujace as were aophcable to .them

A bare perusal of th aforenotcd paragrabh sh WS

that the Presidental Order was apphcable to.those em loyfes

ady in service or: the appointed day. What thxs
sa.ld Presxden’ual Order v%

who were alre

‘means, m essence,-is that th"

(2
specific, and, as such, its apphcatmn could not be e.xtenc%ed

to cover the Respondents. Thc mattcr of mterpretahon oi a

Presidential Order has already “seen dealt with by this Cm.gt

In this regard, we f nd substan::«. in the stance taken by re

learned AAG that the Respondu nts were appointed at a n.rre

which is beyond the apphcab. u:y of the Presxdenna.l Order
which was applicable only to dfs-:\se who were in service at the

‘time of promulgation of the sa:n Order. The learned AAG has
.. placed reliance on this Court’ ‘Order dated 22.06.2010fto
t the Respondents “vere not in service at the time

conclude tha
13 of 19 2, .

of promulcatlon of President 3] Order No.

-therefore, the same is mapphcqole to them. We find that §
learned High Court has errec’. in law in applying the s d

Prcs1dent1al Order to the Rcspcbdents in a universal manner

employees of F, ,‘I‘A as such cannot be treated

Even otherwise,
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~ judgments held that, by not ive

basis which is adr.mtted.ly ‘absei:

legal ground per

" bere

- solely on the principle of sum}

regulanzatzon is not a vested ¥ ght b

mummm&uiﬁﬁﬁE&ﬁﬁﬁﬁ i
72459 )

as provinci S
provincial employees as the same came under the cantrol *

| of thg Federal Governmen: and not -the. Provfncx:al
Government. For -the said re:isons, we are un.forruri:ately

* unable to agree with the leameu:! H;gh Cowrt in its findings to .-
't.he - ‘

the CffCCI that the Respondents were under the control of

¢

Provincial  Government and 32y such, came under ,ihe~

umbrella of the 2009 Act; . R ‘--.'.,
14. The learned ' High Sourt has in the m'xpugned ,
gularizing the Respondg}-nts
: Appellants have commitfed

and by regularizing others, tl;l:

- discrimination. The said findin is not based on a.ny.legal or
factua.l basis. Firstly, even when others have b_ n

ndmons of

regularized, the cxrcumstances and terms and co

their employment were diﬂ'erem If some have megally be n
regularized, t.he petitioners carmot claim equal treatment wzt.h

them. If and when the qyestmn of legality and valxdxty of the.zr

regularization comes before uq we will pass appropni
orders after considering the fa..s, cxrcumstances and men
It has been repe: ;edly held by this Co

ut requires a statutoi-

of each case. urt that

= in the mStant case. As such

the present Respondents mere“ rely on “the fact that othe S

S0 ;hould they, which 1s not &

have been regularized and

se. Where a cs.ntractual employee vnshes o

gulamed he must demon itrate statutory basis for sucl'

a claim, in the absence 01’ wr.-ch rehe; cannot be grantec

rly placed”. Such a course o;
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¢ CDLANRGLE 2L 20023 A6, 330 381, 242245 255 7 1ro
2942) 9% 255, 236 377 )-U’J‘.f_l.’xz. . 42,300,

- wrongs which is not périnissibl« in the law,

,h-as not providecli

. Republic of Pakistan is floatiny on the surface of the recopd

230.222.2%9.29) - 2.0[.21:»;1':! § A L L b,

- action wou{d tantamount to riaking onc right out -2 f two

- CAN THE RESPONDENTS, BEING PROJEGT EMPLOYEES, -

CLAIM REGULARIZATION BASED ON LONG SERVICE3

15. It is trite that‘lpi"i;g service is ne groung for
r() N . . :

regularization. As stated abgis, regularization “has tc. be -

supported by legislation and is 20t an automatically accrging

Tight. Even if we agree with the’ findings of the learned High

Court that the Respondents hive been serving efficientlyffor
many years, it is worth noling that the fact that the

Respondents were project 'Iémployecs has not been
controverted. As such, Secti:n 3 in its plain language

— »

excludes project employees from the benefit of regu]a.rizati!gn

under the provisions of the 2099 Act. Therefore, keepmgijn

view the language of the 2009 Act itself, there appears ‘o' .

“lawful basis for the Respcndents to claim . behefiéia.‘.
- interpretation of the 2009 Actf-l.s the Court cannot overster

its powers to add language to aistatute which the 1egislatl'ire

16. The lmpugned. Jucyments of the learned High
. . - 1 E
Court proceed on an incorrect’ actual and legal premise and
have erroneously applied the lax, rules and‘regu.lati'ons to f.i:%,e .

facts and circumstances of the cases before it. A clgar legaj .

and jurisdictional error in exér,-j:_'gsc of jurisdiction by t.hi High . -

Court under Article 199 of th.: Constitution of the_ISla;xiic

i

3

which makes the judgment§ uni.:’-usta.i.nablc. :
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17. Therefore for reasons recorded abt ve, We allow

the ttled" Appeals a.nd set_aside the Impugned’..['iudgments of
- the Peshawar H;gh Court passed in Writ Petmon No. 390 P of
2012, ete. —— KZ /
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orm:E OF THE DISTRICFEDY CATION: omcsn
“QISTRIET: {MOHMAND: {MafE)
Fh g &B 10924-250180"

FAX ﬂ 924200180
.f.magy omah;nancl@gmad com

NOTIFICATION

g nditionalfy
a. "WHEREAS: the l'ol!owlng. Awienty (20) RPSTs' sawmsn‘;:{gloc.gSSZ dated

regularized: by the Birecior of Education. FATA -bearing " ;
26/02/2018 and Noﬁt‘catlon ‘No. 80 (B) ' 15SPICSTR-99-108° ‘dated !
11/05/2042. ik

b. AND WHEREAS:in.compljancs- wnlh the declslon ihe” then (Agency Education
" Officer: conditionally regﬁlarized ‘the. services -of: The ioi!owingl; h%ta;ntyd;’:g’
teachars agalnst PST postiBRS 12 % vide:Nox 2619: 28/(Cen}mun by ie)
30105/201.8 )
¢ ANDWHEREAS tne-then AES iclearlymentionedIr A " ne dﬁgslment ‘order that
" it:the. Supreme Couik: il g isfan-under CPLANO:,- 0-R ;- decndad o Slet
aside e :deciéi . IHonopab?e High Cgu Peshawar‘ ‘this
regularzation wilf celled: "and these teacher§ will “neither file
’Departmental Agy seal i sy Court G Rakistan® against the’

' ,4uagmer;t;qﬁﬁﬁa Hongrable: Sugreme
£ ' \."-.2,{3762(1[22 :lhe&,cbmnéz%ntamh@nty. Mr.SreraL
Ahmad D'Sff it I:ducquon Off jcet EBJstnct Mehmaagl s ,pteased i, Wit draw the. adhqdluemrac\
order of dne feliowing: twerity (29-) PS Es Issued ~ids Akis gﬁ' ice. gnder ‘ERdSt No. 2°1g.

DA

28/(Commumty Eifey-datéd: 30104/201@.@ respect oi g ,fgllowmg RETRSWItH lmmedlale eﬁi

pll i

§ Name!Fati;ers T h\ame-bf Cqmmumty d?égtmg atzR-egular

e |
5
L i | Teacher ./ 18cheol N
T Dﬂawar FKpan. S/O,Hakeem 1eS: AnargnPayan o ?P&Shamsha Guno E
KRED R, S .

2. |.Jamal, Shah Sio-kanipkhas, - HES.Sh TRedAnAL . FEPS QA Kl Kamali {
3} Nazic Gul'SJO Nawab, ihan . 1GSMama; Alam_|GPSZabi Jowar . _|
7 ‘DawoodShakh S/@ Saddrt.a Iﬁmn HCS Shamii K han-Abad :"I-;'.;GPS Sald\Khan Ker 02 |
AT Hussan Shah SloSaeed — [OSMatina KodaKher | :FPS ARG T

| Mastan-Shah . - .

{6 | Muhammad Knan.é’;vb
| Mishamimad: Wall-

)

|

‘~ @S,:Ghafq'gn.Ba:dm‘éir;@i‘ :'%GPS-thas l|

. - o o : )
g “Hikmat Ullah: SIO" AbdurRahfm €S Gulenu: Sheikni:Bdba . {iGPS:Chamarkand No. 2 !I
§

‘Saneber. Khan-S70 Sarkasd; | C-S-'Gtijlénu ShalkhBaba - iGPS Matla:Ghulam

GS Sana Khet @hanza'ra B GPSRahman Wali

L ‘ S!O Hazrat Badshah

=3 |
SRS S '
.-':! : l

1

1 1

. P
) . e p——

P

- e IR . “//-f
TS T N

.| Khap . Jt

5[ Niaz Muhamimad S0 Noor ] €8 Yara e " -
,. Mohamied ! gl: Bedmanaa ; GPS Khalh Kor i

Y Szlslraot Badshah SIOAmEF, | CS Sana Khel Shandara" »GES.ﬁi?axz A Mirgat 'l.

1T |'Saeed Abmad SHali GI0 ‘CS T e
| Mihermad Atzal. ~[CS Shaji Bedmanai | GPS Khadi Kas 1'

12 | Mufiammad Huzoor Badshah - 1

;




/ -
/ X 7. 1
/{73, [ Muather Khap, SIO-Sher Y CS Yara ’har .
| Rabman [ . €S Yara iKhel Bedmanai 'Qﬁgf;r“?j?f:‘""“"g‘
14" | FazalDayan $/0 Saddii Bl | GS ShamirKhan Abad ,:eigi’gqug; Sah
'  Shamsha. i
/ 15 JS:mandar Khan:S/0 Khatim CS ‘Matina } Koda: Khel )l :GPﬁ'KggiJ.anq
/[ 16 |Bakhtiar Gul'S/0 Muhammadi QS -JarobiDara. Abdullah | GPS-Said Rahman.
/ __{ &ul .| Gurdaz
/ 17 }Fayaz IKhan'S/O: Badaamhan. CsaAKhaum..;lan Jaroby G_E% FurangzaiBaba G
‘Dara i '
18 | AsifKhan'SIO Jamal | .€S.Samghakht_ | GPS Adam Saaz
19 1 Mukammil Shah.S/Q:Hazrat  [FCS Anargi-Payan. - . | GRS Atam Kifi
Muhammad: e . | e
20 | Zahir Shigh SO Abdul Wehidi | €8 ShelkhrBaba: _ 1'GPS NaviKili
/———&
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TQ QJN . _*C\b i
The DlICCtOI’ Elementary and Secondary Educatlon
.KPK Peshawar
Subject: Departmental Appeal against the order: hated 04.10.2022

whereby appeintment order__dated 26 02. 2018 of the

pgellant has been w1thdrawn

Prayer

1

b .

1 .
A

" On acceptance of instant Departméntal-"l Appeal ' the

pensmnary benefits may kindly be granted in favcr of the appellant

alongw1th all back benefits.

Respected' Sir

1. That mmally the appellant has appomted

.‘]_:~

f t
g " . ]
Bk ‘c . !

i S . i

i * ' *a

i

4 ]
as PST BPS-07 on

13/04/2007 as. commumty base school teacher after

. recommendation of Selectlon Committee and after fulfﬂlmg

- of the codal formalities for the said pQSt_

2. That after appointment the appellant perfq rmed his duty with

- full devotion and hard work and 1o c’Orn_leaint .

A
4
N .

" has been made against the appellant.

./,f)

{
whatsoever

- 3. That the appellant performed his duty tillf31:12:2010 with

. fespon_dent Department and ..a:fter ktha.t".

‘due: to closer of

cormnunity school the service of the,app:ellant has been




) JD i
been terminated v1de the 1mpugned nouﬁccruon dated
'13.12.2010‘. | | |
. That the | appellanr submitted Wnt ,:Pejtit.ipn No.

2498/2012 for reinétateme;' and regularizing of his
 service which has been accepted.on 15.06;20"l6.
. That the respondent Department filed CPLA No. 450-
. R

P/2016 against the said Judgment dated 15.06.2016.

. That non implementation Judgment passed in Writ |,

]
t

Petition No. 2498/2012 the appeliant filed) COC No.

330-P/2016 on resporise of which the'»‘appellént hasbeen ' -

reinstated on 19.04.2017 by thé respondeht. Department
on community'project for a period of one 'yegr. o |
. That after that the. appellant performed his duty only for

a penod of one. _year wef 19- 04-2017 to tll

30.04.2018.

. That the appellant has been adjusted on permanent posl

and has been regularized on 30.04.2018.

. That on 04. l0.2022 the irnpugned (‘)rdm*flias1 been issued -

| whereby the appomtment orderof the appellant has been .
1 _ H
wuhdrawn W1thout fulﬁlhng the codal formahty'. R

3
1
]

3




10. That the appellant has rendered for 19 yearsi

- therefore the appellant is entitled for pensionary benefits

on the folloWiné grbunc'ls.' _

GROUNDS

A. That the appellant has- fendeféd 19 years of s

1

1

'Ser\{ice

3

!‘.

p

-

. under the rules he is entitled for pensibnary benefits.

B. That non granted of pensionary benefits is agail

and rules favour the claim of appeliant.

- C Thét the law and rules favour tﬁe claim of'z:lppéllant.

P

E’_.

It is t'here‘fore. most humbly; prayed that on

acéeptance of instant Deparfmental Appeail the appellant

may kindly be allowed p’ensjonary,beneﬁt

Dated 03.112022

. ~,()

E

‘ 1

K
4
3
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. Qamber Khel Khajon Tehsﬂ Bam Dlstnct Khyber :
' I sz:n Anpel]ant

s ——

© ¥ERsys .

Abdul Mahk s/o Nasrullah J‘an Rio Qayyum Khel Bar

‘_;1) Dlrectm Educanon FATA Secrelanat Warsal«. Road 1 |

Peshawar

S

) Dlstuct Educatlon Ofﬁ'cei" Kuran_;: DlsmctKuram Para

3 Chmar

| '3) Addltlonal Dlstrlct Edupe_xtioh .Ofﬁcer'LGWéﬁ;aﬁd;'-C'eiltral | '

KuramSadda S , oo _‘: 4

4) Dzstrlct Educa ion Ofﬁcer Dlsmct Khyber at Iamrud

A Adajy Ceeeeetivenn. Respondents7
ﬂes:ﬁﬂ:o- .’ R .

..‘:—5 :
“y
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) parggegn £-9%y

'SERVICE. TRIBUNAL ACT 1974 AGAINST THLE
”ORDER DATED 30/12/2020 WHEREBY THE SERVICE
HE APPELLANT . HAS B}EEN CANCELLED

N

T AGAb WHICH _THE
f‘fﬁ | « _ON. 111/01/2021_WHICH
{ ‘BAS __NOT_BEEN DECIDED WITHIN. - THE
3¢ 4 SIATUTORY PERIOD 50 OF DAYS, T

) - R S o .
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ERS DATED .

oN. A"CCE"PTANCE OF THIS APPEAL THE
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: 'ARoeeda Khan,
- Advocate

‘Addnt:onai*Advocate General e S « . For re’st:fg;rxdié-r{ts'~ . |

Serwce Appeal No. 4904/7021

 Date of Instztutton 05.04, 2021] C AR
Date of,Decxsmn w31 01 2022

Abdul Mallk S/o Nasruliah Jan R/o Qayyurn Khel Bar Qamber Khell Kha}on Tehsn

Bara Dqstnct Khyber - A . . (Appellant)

Director Educatlon FATA Secretanat Warsak Road Peshawar and others, [
Vel . e ST ( espondents)

R

.. .. For Appeliant - o

Muhammad Adeel Butt

.,AH‘MAb'suLTAN-'rARE'E&T Co T e CHAIRMAN } |
|ATIQ-UR-REHMAN WAZIR . .. = - MEMBER (EXFC.UTIVE)
ATIQ-UR-REHMAN WAZIB MEMBER(E)'~ Th|§ smgle Judgmeqt
= ‘ .

shall dtspose of the mstant service" appea! as well as the féllcwmg connected

servu:e appeals, as common question of law and facis are mvolved therem -

i 4905/20;1_ titl’ed Irfah U o
:«,2...'aQOG/ZQZ‘}.ﬁﬁée“Saiania;:U}Ia’h:.:_ o ‘.
| _‘3'."4967/'2021 titjed 2ahéér2a&a~ | |
.4:.‘-.4903/2021 titled Sagib Khan L :
5 '~4909/2021 titled Kheyal Muhammad | . S . _
6. “4910/2021 titled SherAlam o
.'7.-45111/2021 titled: Azim Ullah "o~ - . 3

'13.'_:',4912/2021 ttled st Zalzda |




ey

. Nyt
SN

: -e.«4egé/_2021jt'itled Syed_Rehman: Lor

R s i "3«

' : 02. Brlef facts of the c_ase are that the appellants were appornted as PTC |

L
- Teacher in Communal School ln BPS-7 1n the year 1998 to 004 at erstwhrle

PRI

Khyber Agency (Now Drstrlct I(hyber) Belng un-trarned servrce of the appellants .
[
':‘were terrnrnated vlde dated 31- 12-2012 but such order was rescind vrde order ",

‘dated 03-01- 2013 as. the competent authonty vrde order dated 05 04-2013
crrculated the decusron to consrder apporntment of ; all those un-tralned/un-'j . ‘
" qualrfed Iocal commumty school teachers for re-apporntment agalnst the avallable .
sanctloned posts of PST wlth the exrstrng recrmtment crrtega subject to tJ're:-'
.condrtron that they wrll acqunre the prescnbed professnonal and academlc:'

: quallﬁcatlon for the _post wuthm 24 months after thelr re-appou}tment agalnst the

' regular p

ost Upon appornlment agalnst regular posts the appellant falled to”

2 qurre the same, hence were termlnated from servuce wde order dated 31 07-

[ :
2015 agarnst whrch the appellant filed departmental appeal followed by Wnt

g '. Petltron No. 3682—P/2015 whlch was dlsmlssed vrde Judgment;:dated 28 09-2016

The appellant challenged the decrslon of the Hrgh Court |n the Supreme Court of |

Paklstan vrde CPLA No. 3464-P/2016 whrch was dlsposed of vr ' e ]udgment dated

‘ :_27 04—‘.017 on: the terms that let the petltloners submlt 'appllcatrons to the
: respondents and we are conﬁdent that they will Io]ok lnto thrs matter
sympathetlcally ln vlew of the facts and crrcumstances of the case, obvuously,
'4anybody already Iegally appomted should not be drsturbed I pursuance of the;'
o Judgment the appellants submrtted appllcatrons to the respondents but they were
not appolnted and sur.h decrslon was communlcated to the ap Jellants vide order
dated 27 09 2017 hence they agaln filed Wnt Petltron No. 4‘ 83 P/2017 Wthh:
was accepted vrde Judgment dated 28-06-2018 In pursuance or the judgment
the appellant were re-appolnted vrde order dated 22 06-2019 ;ub;ect to- decrsron '

of the supreme court |n CPLA already f Ied The august Supreme Court of Paklstan

L declded the case. |n favor of the’ petltloners (the present respondents) vrde '

. 2 , 1.‘
* . . .t . . M ’ . .2 . . .
:\!"»In.r ..khu CRTRL IV L. o L . S e, . . .._r . e T, ca
Servite Urileaand. . 0 . DU ’ - . L 2 AR - o
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. Judgment dated 28-06~2018 and m pursuance of the judgment the res .

) apporntment order dated 22-06-2019 was cancelled wde order dated 30-12 2020 -
Feelmg aggneved the appe!lants ﬂled departmental appeals, whlch Were not

.

‘_ responded hence the rnstant serVrce appeal with prayers ﬂ'lat e 1mpugned order

" dated 30 12-2020 may be set asrde and. the appel!ants mayi be- re-lnstated. "l

o servrce wrth all back beneﬁts or any omer remedy whrch thlsfnbu;nal deems ﬁt
. N f L '3

rnay also be granted in. faver of the appellants S '
.o . oo T R
03. Learned counsel for the appellants has contended that the appellants has
T _hot been treated m accordance wrth law, hence the:r rrghts .secured under the

. Constrtutlon has badly been vrolated that the |mpugned order dated 30 -12- 2020

:is void ab i

f '|ces of the appellants WEre drsp&nsed wrth w:thout obsenilng the procedure

\\ﬂ as prescrrbed i Iaw, that the appellants are havrng sewrces of ‘almos’t 20 years at

' therr credrt and it would not be }USt on part of the appellaris to. |gnore their -
servlces rendered 'so far that the appellants were mrtrally pro;ect employees but

) later on were regularlzed hence they are entrtled te’ pensrona;y benef ts as the

. apex court in varlous 3udgments has already granted rellef in slrnrlar nature cases
that cases of the appellants may also be consldered on the same footmgs on the

' pnnclple of consrstenw and they may be granted penslonary beneﬁts keepmg 4n

view thEII' Iength of service. T

04, Learned Addltronal Advocate General for the responde "ts has contended

' that the appe!lants were mltially appo:nted on prOJect posts PST Comrnunal
School Teachers for the projectxperlod only, that the appellants were termlnated
: ‘frorn servrce on 31 -12: 2012 t‘or the reason that they were un-tralned that the -

' appellants were re-appdrnted subject to the condrtron to acqulre the prescnbed

.academrc and professlonal quahﬁcations wrthln 24 morths aﬂer therr

lapporntmenls othervvlse therr re-appomtment orders would star
the appellant failed to‘a

d cancelled that

cqulre the requrred quallr catlon, hence they were agarn




termlnated vide order dated 31-07-203.5 agalnst whlch the appellant Fled WP No

A 3682-P/2015 whrch was drsmrssed v:de Judgment dated 28-09-2016 that the
) appellants filed CPLA No 3464-P/2016 Wthf‘l was also dlSPC sed of on 27 04~2017
.‘ w:th the remarks that the petrtloners wm submlt apphcatxo? before respondents

that upon submassuon of appllcations, thEIl' requests werg exammed but were

' 'found devoxd of merlt hence were’ re]ected that ln comphance wrth Judgrnent'
o ‘dated 28 06- 2018 of. Peshawar ngh Court the appellants vjere re-instated agam
‘ wath the condrtion of decnsnon of supreme court’ in CPLA a ready f‘ led;: that the ‘
supreme court of Pakrstan deoded in- favor of the ap Ilants (the present.
. respondents) vrde Judgment dated 28-06 2018 hence they were agam

'termmated from serwce vnde order dated 30—12-2020 that cases of the appellants‘

had already be g

decnded by the Apex Court hence the present_,{ appeals being A

devon:l ment may be dasmissed o A : ;il"- PR N
o5 We have heard Iearned counsel for the partles anc have'_perused the

rec:ord

_' 06.; Record reveals that the appellants were apponnted “as PTC

.ceachers/communai school teachers (BPS-?) on contract liasrs in communal
/

C Lo . N Co- -— K . .
. schools in er's_twhile Khyher_- a'gency (_n,owjdfstrict-Khyher);imthe‘j.year, 1998‘to

2004 In the year 2006 three months PTC short-term tra: |ng courses were

offered to all such teachers and nommated 57 un-tramed PTC teachers whﬂe the.

o -,dUtIES to the ent:re sat:sfachon of therr htgh ups and when they shocked that v:de

B order dated 31' 12-2012 the:r servuces were term!nated on the ground of beung ’

- un-tramed, hov_v_e\'/ejr the' above said t_erniination- o'rc_ler' -\}v

s TReNS 042013, subject. to ‘the condition hat they wil 'acquw the prescnbed ;

| - Record s silent as to‘Whether any such

¥
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.t::"aining was offered t‘éit'h'e 'appeﬂant;s With.ih, thé-pres;:ribei per;io':;:!' bq- othéh&}se,
. as the?appe!!ants thgrljéelvéé-.were;‘u‘héb!e‘fo" acquire such ualification; rather it
R expiry of the.periogi, 'tl'jé' appellants were again terminated fyide order dated 31--

072015, agaipsy which tie appelians fled departments) appeals followed by wri:

~ petition No. 3682-P/2015; which vias dismissed vide fudgrmert dated 28-09-2015

‘on‘the grounds that .th'é“appellan_ts“failgdft.o'acquir_e the pa.'e‘st:fibeqf:qualiﬁcétions.

It how‘e,Ver was respohsibili_ty’of the respondents to €quip. them with the required

qualiﬁ&at_io_n,. a's'ciit' was beyond controj of the appellants tq‘sv;‘eleCt themselves for -

© such’ training; rather it was- upon discretion. of the res%:»ondg‘hﬁ to select
" candidates by tum for. Such trainings; The appeliants. pmbabiy' found such
- , .'oppo;unﬂ-y/,at a belated ‘stage, but during the course of Iitiga;tion,f.t,he appellants

' \JJ;Med-to the convince the_.hcinorabl_e court on the point .tl-ﬁt Professional trainings

- are A':cv'c';nductgd -by ré,s‘bqndents '{a'ndf, they must ,‘notfé‘uffe‘g‘f for ;fﬁliies of the

. respc;n_c'f'ent's as they. Have -}}v0r1<ed for cjulte some timg agains'i fég'blér Posts and -

we .‘ére conﬁdenf,"thét. respondents will lo'okﬂinto' this niét;ér:‘syrh_’p;fhetical&in
View of the facts any" dircumstarices of the case; obviotisly,tanybody already
', ,Iegafly,:-appointéd,'- should. not ‘be disturbeg, In pdfsﬁarﬁe of tlje jngmént, the

‘appellants filed applications béfore the réspondents but thajr ‘requests were B

© . 2018 anid jn,pﬂ-:rsﬁén;',e-of the',judgrﬁen,t,'the appellants were 'E?apbpintedv vids
_ ordet'.j dated 22'~06-2019'-5ul;je'ct'td “decision .of' .sUpreme“.courﬁ-. nCPLA a!r'eady,'-.
‘ _" led. '{'The’august Subrje'l"rxe Court of P'aki_stan" deciided_tﬁe case m :fgi}qr,'bf the -

: .r . order of their'i' ‘

. ¥

<en APPOING 2nt- dated 22-062019 . Was'c'ancelle'd vide orgesll.da'fed '3.0-12-2020,":'
vﬁul«nw-;‘k ‘ '::. o o S :- - . ‘ ,.-;"' .:. : 4'.‘
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agamst WhICh the appellanls t‘led departmental appea

S, whlch were not
. responded hence the mstant servrce appeals.~

' : . . . R . . 1
. *
-

_07.’ We have observed that the appellanls w0rked agamst the PTC posts on -

contract agamst proJect posts for qurte some tlrne, thgreafter, they were
appolnted against regular posts under the pollcy dev!sed by the government that
. all un-tra:ned/un-qualafed Iocal communlty teachers W|ll be re-appolnted agamst
avaliable sanctroned posts of PST wrth the exnstmg recrurtme t cnterla subject to
the condlt:on that they wull acqurre the prescnbed quahﬂcetron wrthln 24 months .

The appellants however were penallzed for not acqunrngv,the pr’esc'ribed‘r ,

;»-the.,re?spondents to:‘arra.:h"ge: SUch .:trainjn'g _tor_them well w!thm hme and the
- : _ . app ‘ nts were not supposed to suffer for lapses of the tl‘espondents Whlle-
: | \/\)% on Judgment II‘I Wrrt Petltlon No 4657-P/2016 the’ hohorable Hrgh Court o
' _ Peshawar decrded :n their favor vlde Judgment dated 28-06-2018 It is pertrnent

o mentnon that ln ert Petltlon No 4657-P/201G decrded on 29-03~2018 the.

: appellanm dld not t”nd opportunity to acqurre such tralnlng, h nce they lost the .
opportumty on thrs smgle polnt rnspite of. the fact that |t was not thelr ’
responsrbrlrty to select themselves for such tralnmg, rather |t was mandatory upon .

the respondents to select and send them for such tralnmg
. NG ,

08, The appellants‘contest_ecl their case for quite longe;f',tlm_e but they didf not .
. o e o L 4. : T ‘ )
Succeed duety technicalities of ‘not ‘acquiring'the Prescribed qu allﬁcatnon They'v

: and there is no". "

. single “complaint aqajne .- The appelisnee oo - -t
s, S g'¢ :comp Jnt agalnst_them.,j'he_ app_ellants, even Otherwise

overage to get thelr Jobs elsewhere.

o has become ~

=S ER
r'vibt& ”chlephh“-}
BUF Vg :fl‘m..;‘ )

Fealinp, s

Equlty and faur play demands that the long




3
¢

)
ol
o
E

. : - : . ) R
. T . Toige A - -
- . : LT . ) - A S = -
N - - P -, R B . - 3 . .
. WL . B Lo P A . -
. - -' . . . . . vy . . . . o .
Al N . . . . . -
S o P . i L S
. . R . ', i Dol . ax
—- ) . ) s . .

. servrces rendered by the appellants agalnst the posts shall no: go ln waste and lt

would be Ul'l-JLlSt to. rgnore therr long and un-blemished serv:ce It is also an

P , I'admltted fact that. the appellants sewed rnlt:ally on confracti but later on they
| ‘ were appomted agamst regular posts We are of the consrdered oplnlon that theyl
,deserve to be treated sympathetrcally on ‘the 1ssue of grant of pensaonary

- _ bener“ ts. Regardmg the QUEStIOI'I of entlt}ement of the appellants to the pensron

Towe woulcl Jike to reproduce the relevant rules of the pensnon rules, 1963 as under

i1

s 2 Su@ect to any speaa/ ru/es, the serwces or the go ve 7 menr servant

: beg/ns to qua///j/ )‘br penaon w/ren he takes over charge
- wﬁ/ch he'is f'rsr apporntea’ ;

fthe post to i

: 23 Temp raf;v and. oﬁ?c;aﬁng serwce sba// count foﬁ pensioh as /hdicafed
. - . . . }
-be/o SR ;\ : U e : T

\/,J “\‘ “ ) govemmear servant borne or tempara/y eﬂabﬁsbmint 14//70 have

) rendered more than f‘ va, yeafs cant/nuaus temponary S n//::e for rhe
" purpose af pensmn or gr.atzm‘y, aﬂd S

) '_ (i) Tempora/y and. Oﬁ’aatmg 5erwce fo//owed‘ by conﬁrma?on sha// also.
: caunrforpens/an or gratz//ty o _' ' o :_ o '
| The rules ibld reveals that servrce of the governrnent servant begms to
qualll‘y for penslon from the very Frst day of hls/her takﬁng over charge
rrrespectxve of the fact whether hls/her appomtment and entry mto servrce was

N temporary or regular It is also clear from sub-rule-(l) that contlnuous ternporary
¥

serwce of a chl servant shall also be countecl for the purpose of pensnon oF
. -graturty and by vxrtue of sub rule- (u) temporary and off‘clatlng]servrc_e f'otlowed

o by conﬂrmatlon shall be counted for pensron or gratulty

-ﬂ

09 The august Supreme Court of Pakrstan in its Judgment ieported as PLD

1973 SC 514 has held l:hat it must now be taken as well settled that a person

sTt«"i:who enters government servrce has aléo somethlng to ook forward after his.

- retlrement to what are called.retirement'b'eneﬁts, ‘Qlfarlt- of pension.being the' -
e\a_vl;, p,‘;,l:,!‘:.,':,.“}& D - ] W

R SC R PO IS o)

p '
Si :n_like salary of ..




\
N . .

‘a CMI servant is no longer a bounty but a. nght acquired after puttlnq

1
satlsfactory service for the prescnbed mlnlmum penod A fomon,

rt cannot be :

o reduced or refused arbltranly except to the extent and in the manner provrded inf
. /()

the relevantrules” S

10. " In the lnstant case, the appellanls served contlnuously for almost 20

.\,ears lmtrally on contract and followed by regular servuce and as per pensmn

: ,rules 1963 the appellants has quallﬁed the prescnbed serwce for pensronaryt

. benef ts In vlew of the foregomg dlscussron, the mstant appeal as, well as the:

: connected service appeals are . partlally accepted by rnocllfylng the lmpugned'

order dated 30 12—2020 mto compulsory retlrement for the purpiose of pensuonary

' benet‘ts alongwrth ancrllary benefits, W|th dlrectnon to the respondents to fi nallze '

the penswn cases of the appellants for the entlre period of thelr servlce Partles '

" are left to bear thelr own costs F le be c'onsrgned to record roorr.‘

‘
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, Iu.nu the |)IC\LI‘Il scuv;cc .||\pcal on’ l" l2.20|7

E

: ".' R '{"‘ k i b
. o ‘ Bk ST
4, Icmnul wun\t,l for lhc..-\ppcllanl umu.mlu.(l tlmt the f:'-app'cilant‘ wils |
% . -

L

DY

‘l;.:nul'ul thi x'uicl qn':liﬁuhun ul ilu.' appellant and hns xuv:c

.md Fable to tu. sc[ (mdt.. Il w.ns imlhu

Lo

'\

L-‘.m'nmmic:ncd' o th'c -appclliml'-vidc Icucr No‘. 2925,IEdu.c

Seonie

-.lht.n,lmt. 1|\(: wnllant is lull) qualllwd

~ mv;mkcd Lhe: cnn{cnlicm ()'!'_.Icm'ncd co

o

05 08.2016 -

", —

llu /\lenlmmt /\Ll,m.)' l chlculmn ()lﬁu.i Lower and C.cnn nl Kulmm bndtl.l .
T g

The - || ]‘rl..“:.lﬂl Iulc,cl dC]‘h\lll’l’lLlﬂdl uppcal before I)l:cclol Ldlif;llloml ATA on

: - .
I8 (J\‘.‘(Jlb hui lhc. sam(. \de lqu,u_d vide. order dalcd 27.09.2017- and
laled ‘78 11 2()17

v

I\L'\pm‘IdLHIS \v<.

Lo

xumnmncd wlm cnnlcw,d {iu. appca

wpiv'«.«-uﬂmenls

27

- - EQ N
.'lppnm[c.(l ax Primary hchnnl I.cuchcu wdc urdcr,dalcd ;06 ()‘l3 by (he

'mund ul lack nl

.

g nmpuml .nuhnnlv hul Im \uvu,u (AR dlspt.nsul with on lhc'
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T

muu:hul_ pm[uxmmll c.m.\lliu.‘mnn e PSI Cuhllcn{t,

W'us further

L
3 I NML.A Political,

B

ntlul H..u lhu appdl.ml was hnvm& hu,hu L]lldllllCdll()W

l—ilcmr{mcﬁl has
¢ ~:, -

¢ was (Ilspuw.d

; . Y

»ucnu and, was also. hm mn 3. I/d l)u’uu. hut the u.spondu

’
; . v
.

.f ‘

\\llhnul any, sho‘v mu\c nutlcc 'and alTording nppmtunily‘..m' hearing . .

.
H .

Hl-

there inu, the unpumwd m(lu l'i i”LQ‘!I
- ve e )

nn(uu[ul that, lhc 'm;wcllunl R 0s- '||\0 nmmul Pt (‘cmllcn & on 20,01, 2017 ; .
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s lh'.' pesptndents
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1

unscl Im the appcllanl aud contcndul that

,4, o

ulc, m tlu “duled

Tc;.-wher
.1-.

-Ilu apmllam was dppmn{cd ‘as I’|||naly .Suhuul
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'2'?."16,2'.‘1”‘; lnjz Jater on hh \uvu,c was (}1~punmd by thc u)n
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__mh L,lllu I‘mm Iu!v ”()16 due o hck of plCSCHde plofcssmml

s 1

"\|n,|hl|mlmn o lht, basis- ol k,llu No. 9822- 35 daled 0? ()8 2016 as wcll as

and S S D nollhcauon No. SO (Ir)/SSD/LSTR/% 108‘ Tt awas

vcrhal -(Iiri:cli'nn

.._hn(hcl cnnlundud tlmt since lh(. pPST Cullhbdl(. wi s neu,ss‘zny but the dpp(‘llanl

Wi gm: having the PSH (.(.lllllt‘dl(.‘ at the time ol hls .lppmntnu.nl therefore! the

“compétent authority has rightly (1i\4|)(..ll§(.(| wuth hl‘: cuvu.(. and playul for

: .Llismissnl nl'appcnl.

-

h Per nsal nI the n.cmd reveals thal lhu appt.ll.ml as dppmnlcd a8 l’ummv

School 'l"cuclwr"viilu mdu i m.d 27. ()6 3013. Ihc 1ecq1d Ilnl!?cn ICVLAIQ llm the

' . A aL) I/l i,
..I|‘r|7L||.ml hyas. havmg M.A. I’nhlu,.il ‘sr_u.nu, D:.gtcc The |u.,md luu{hu ILVLJE\
3

;-Ih;nl Hu:.u-p;'wiimu wWils ani.\'(_\ having B.IL 2 Degree muul on "6 12.2013. Mmmng.

dlc.(l 5. ()‘\ 7()!(1 lh(. npmll.\m was
- - ‘ .
0 reveals [h'll I’\I (.unllmic has .llsn been

thweechy that Ji lhc_ time of impugned order d

" hiry mv Il i d I)cuu. The u.uud alx

N

“ . muui o the .mpr.l!.ml on ,0 01.2017 and (he 1ppc,liifml wm huVll)L more than

., . . .

. zﬁ ’F—"‘.

Il |1 'ﬂso wull sull‘lcd In'v llml

[ T
f KA M \'ull

s \l.l\’l(.l.. al the time of impugned or du

S any .|d\'u-n order s gmw.d against: anynnz. llmn Iu. t.hnuld! ht. given
. ’ //:
apportunity of huarina. slmw-causc notice as lu_why such advu se order, nmy not

v
lllml lhc

/J . . . . .‘
he passed .n_.uml him on such and such g:gtmdﬁji Rc-c'n!‘ti reveals:
. e N

o . ¥ YL ;
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: Cnmmal Petitions: Nos 71 L and 72- L le Petltxons 215 L, 216-L 217 L, 218 L,
2006. decrded on 29th Aprll 2008 c .. - .

- (On appeal from the Judgment dated 29 1 2008 of the _Lahore ngh Court, Lahore passed in. cr. O.P

\" 1099SCMR1

- http: www. plsbeta com/LawOri|ne!law:cascdescnptwn asplease...
. -.',.. g ..
Q =) 8 \" ""‘%““ o

Present: Abdul Hameed Doaar, C. J Iiaz-ul Hassan Khan, Muhammad Qmm Jan Kh'm
and Ch. D]az Yousaf; e A . , S

_oment

[huprem(. Court of Palustan]

'-r.r-"\:i.%*é«ﬁ

_,. N

GOVDRNMENT OF. PUNJAB, through Secnetary Educatlon, Cwnl Seeretarlat Lahole and i
othe1 s----Petitioners- = -1 . Lk . R

,“’ 'l"

.n.».
.

)

SAMBENA PARVEEN and others----Respondents .

N S
:‘..‘ F R
Ll i
=

s.

24 Lto 361 pf

.uaw t..)

y

No.370/W and 561/W-of 2007, Writ® Petmons NGs, ]’d 525, 11263, 11516 1166:., 1]603 11766 11881,

) 118.)5 12136.and 1218‘~ of"OO'7 80 123"274 345 599 64’3 and 11619 of”008)

) Cnvrl service---

©, the terms and condmons afa civil servan

. governance demand.that-the benefit:of the said decision” be extended to other cwni servants ‘also. who -
may, .not bg pames 0. that; Iltlgatlon 1nstead of compellmg ‘them to approach the’ Tnbunal or any -other

--—-Admlmstratron of Justlce---l.f a: Tnbunal 'r-:-the Supreme Court decrdes a‘pomt -:)f law relatmg to
vho: htrgated and there were other civil: servants who may

;,;nf'."‘such a;case; the dictates of justice. Zid rule of ‘good

it
i

not have-taken- any:: IegaLLproceeclmgs

legal forum---All cmzens are equal before ]aw and ent]tled 16 equal protectlon of law a_-rper Art 25 of the -

Constitution. - .Q .
v A

Hameed Akhtar Niazi \}‘The Secre'tary, EEteblrshmerit Division, Government of Pakistzn and others 1996
SCMR 1185 and Tara Chand. and others v. Karachi Water and Sewerage Board, Karactl and othcrs 2005
SCMR 499 fol e . -

" Mst. Muqqadas Akhtar-. and another v. Province of Punjab through Secretary Educ:mon Department.

" Government of Pun]ab and another 2000 PLC(C.S)) 867 ref. R .5 ,

»

 Ms. Afshan Ghazanfar AA-G Pun}ab and Rana Abdul Qayyum DsS. 4’Educatlon) Pun]ab for
Petitioners. -+ R ! . . ;- . .

S.M. Tayyab, Senior Adwoeate Supreme Court for Respondents (m Cr.Ps. Nos 7: -L 7" L and C 1’224 |

f’>008) ' ol S ' E . ~3 '
Nemo for other Respondents. ' ' . - -
ORDER - s;

-ABDUL HAMEED DOGAR, C J. -—-Through this order we . mtend to dlspOSe ofi above ‘captioned E

- petitions filed against common Judgment dated 29-1-2008 passed by learned Judf»nn Chambers of

fof3

Lahore High Court, Lahore whereby Cr.O.P. No.370/W and 561/W of 2007, Writ Pehtions Nos.11525, V'
11263, 11516, 11662, 11663, 11766, 11881, 11835,°12135 and 12185 of 2007, 86, 125, 774 345. 599, 643
and 11619 of "2008 filéd by respondents were allowed and the lmpugned rders ‘passed by
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s. We “have consigleréd the. arguments of ‘both ‘the partie
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" Briefly, stated.facts giving rise to the, “filing 6f instant petitions -are thaf_ respo:_hdeﬁts' were appoinited ag

- TC Teachers during.the vear 1995/1996 éﬂef_completion of all legal requirements aridﬂmey joinad thcir

respective place -of pesting. After_sorq’,etime,;their appointments “were cancelled being bogus vide order
N0.277/E-1, dated 3-4-1998. . This order was assailed before learned Lahore High:Court; Lahore anc ‘same
was declared to be without lawful auth'érit'y‘i_r.}'th'q case reported as Mst. Muqqadas. Akhtar and another v,
Province of Punjab through St:cretaity;i}':‘,clLiczaticmx Department, Government of-Punjab and another 2000
PLC (C.S.) 867. The relevant pa:_-agreip;iiis reproduced as under:-- C L .

: I D A A s i

* "Consequently, :the‘,pe_titione_rs-?”are'_"'declared_ to be in service and. :the- action of! the
I{eadmastersllnﬁzha'rge of the Schools stopping. the petitioners from- pénjfof;mance;'pf their duties as
‘PTC ‘Teachers:'on: the’ basis.of the above said impugned order, is declared to be without lawful
authority. It is,-however, 'clariﬂeq that the department is at liberty to proceed against petilione{s. if
'S0 desired, on individual basis under. the relevant law and under the ‘Punjab Civil Servant
(Efficiency and Discipline) Rules, 1975." . o T A I

?

vy ]

‘

: _— - ' P C . s
In view of above Judgment, the respondents were absolved.of the charges of 50gu${éppoin;ments. But later
on once ‘again the services of Tespondents were terminatéq vide order, dated 3-8. 005, which order was
challenged before learned Lahore High Court, Lahore through Writ Petition. No.16864 of 2005. The $aid
writ'petition was allowed vide Judgment, dated 11-12-2006 and the impugned ;;order,.;,was declared as
illegal and without lawful authority. Similarly, one of the teachers namely Mst. Naseem:Akhtar assailed
the-order, dated 3-8-2005- before Punjab Service Tribunal, Lahore through AppealiNo.903 of 2006 which_

Petition No.1960-L"of 2006 vide judgment, dated 2-11'-2096. On 26-9-2007 once Aagain the services of

" was also-allowed vide judgment, dated 4.9-2006. The said judgment was maintained by this Court in Civil

- Tespondents ‘were termiinated, Feeling aggrieved they filed above mentioned petitions ‘before the learned -

Lahore High Court, Lakore which:were allowed vide impugned judgment as stated above. - '
— : . T - . [

3.Itis 'mainly contended i)y learned A.A.-G. Punjab appearing on behalf of ‘pg;jtionérs that the jurisdiction
-0f the.learned High Court is barred under Article 212 of the Constitution of IslamiciRepublic of Pakistan. -

1973 in matters involving determination of terms and conditions of civil servants. She further contended

that the appointments of the respondents were bogus-and fake as they were n'pver selected by lhe

Competent authority, ' therefore. the orders of dismissal passed * by depart['ilentpl'.é'utlzo_rity were 1!'n
accordance with law, which.did not call for any interference by this Court. . - & 3

4. On the other hand, Mr. S. M. Tayyub, leamed Senior Advocate Supreme Court-appéaring on behalf of
some of- th ' Hat ap '

about 9-10 years and during this period no objection was.raised, and subsequ_aently%pn vague allggal‘ion_:s
they were dismissed from service. He further contended.that cases of respondents »jere at par with Mst,’
Naseem Akhtar which was decided by this Court.in Civil Petition No. 1960-L of 2006 vide Judgment;
dated 2211-2006. © . oo 0 T VRSSO PR TR ’

VG ¥ ) . .hﬁ-'- . ; t

s:and have gone . through the. record and

proceedings-of the case in minute particulars. The matter has‘already been dé_c_ided"py this Court in the,
case of Mst. Naseem :Akhtar“I$upra), and it has’ been held that the appointment. arders of the.

respondents as PTC T eachers ‘were genuine. It was held by this Court in the caselof Hameed Akhtar

Niazi v.'The Secretary, Establishment Division, Government of Pakistan and otheré?l996:SCMR 1185

that if a Tribunal or this Court decides a point of law relating to the terms and conditions of a civil

servam who litigated, -and there ‘were other civil servants, ‘-who may not have taken any legal-

2of

proceedings, in such a case, ihe dictates of justice and rule-of good governance demand . that the :
benefit of the said decision be.extended to other civil servants also, who may-not be. parties 16 that ’
litigation instead of compeliing them to approach the Tribunal or any other. legal forum. This view
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NI ‘f‘ xextexated by this-Court;:in the case of: Tara- Chand- and others v. KarachiiWater and Sewerage :

! sard; Karachi and .others' 2005 SCMR 499 and it was held that accordingxto Articlg’ 25 of the
onstitution of Islamlc Republlc of Paklstan, 1973 -all citizens are equal’ before law and entitled:to
:qual protection oflaw R o 4 : g S 7

we are of the view that no ground foy’ mterfelence in the unpuuned

6. In this view of the .matter,
the petmons being devoid of force are dtsmlssed and leave to

judgment is made. out. Accordmgly,
appeal refused. - S S AL . L e
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