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I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of '; -

respondent No. 01 & 02 do hereby affirm and declare on oath that thé contents of -
para-wise comments are true and correct to the best of my knowledge and belief that )"
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath
that in this appeal, the answering respondents have neither been placed ex-parte -ho'r -
their defense/ struck ng/as r '

Deponent

Roz/Amin ,
Superintendent Litigation Section -
Irrigation Department
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR —

Sgrvice appeal No. 08/2023

Engineer Naveed Ullah SDO Shangla, Appellant

Irrigation Sub Division, Swat . _
Versus

Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:
Preliminary objections:

A o A

That the appellant has got no cause of aétion/locus standi.

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon'ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

That the appeal is bad for misjoi’nder and nonjoinder of necessary parties.

'ON FACTS

1.

Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

. Pertains to record.

Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021 |
but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service éppeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals. |

Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III) ,

Para-05 is correct to the extent that appellants have filed a joint.
appeal/representation on 06.09.2022 which is time bared. _
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’ Grdung' s: -

A

Inc;orrect. The promotion order dated 26.08.2022 is legal in accordance with law. e

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by
convening meeting of the Departmental Promotion Committee.

Para-B is Incorrect as explained in Para-A above.

Para-C is Incorrect as explained in Para-A above.

. Para-D is Incorrect as explainéd in Para-A above.

Para-E is Incorrect as explained in Para-A above.-
Para-F is Incorrect as explained in Para-A above.

Pertains to record.

. That the respondents also seek permission of this Hon'ble Trlbunal to raise further

points at the time of arguments.

Itis, therefore requested that the appeal being devoid of merits may SR

be dismissed with cost, please.

\

—

Secreta Govt. of Khyber Pakhtunkhwa,
rigation Department
Respondent No. 01 to 04



IRRIGATION DE

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular basis, a meeting of the Departmental Promotion Committee held

" on 23.06.2021 under the chairmanship of Secretary frrigation. The following attended

the meeting:-

1. Muhammad Tahir Orakzai, Secretary Irrigation ' In chair

2. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member

3. Mr. Wasil Khan, Additionat Secretary Secretary/Member
Irrigation Department. -

4. Mr. Jamshid Khan, Deputy Secretary (Reg-I1I), : - Member
Establishment Department. .

5. Mr. Niamat Khan, Section Officer (SR-111), Member
Finance Department. :

2. ‘The following agenda items were discussed in the meeting:-

i Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17).

ii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. Promotion of B. Tech (Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi. Promotion of Superintendent (8S-17) to the post of Administrative Officer
(BS-17) :

vii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
Circle Cadre. :

Ttem No. I

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary presented the
agenda that (05) reqular posts of Deputly Collector (BS-17) are tying vacant which are
required to be filled In by promotion on the basis of seniority-cuméﬂtness from amongst
the Zilldars with at least five years service as such, '

4, After examining all the relevant record of the Z}iladars included In the
panel, the committee unanimously recommended the following ellgible Zilladars (BS-15)

 to the post of Deputy Collector (BS-17) in Irrigation Department on regular bass:-

i Mr. Noor Rehman.

ii.  Mr. Farid Ullah.

jii. Mr. Muhammad Saad Jan.
iv.  Mr. Nabj Rehmat,

v. Mr. Abdul Wadood.
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Item No. I1 | =

5. The Additional Secretary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are lying vacant which are required to be filled In by
promotion on the basis of seniority-cum-fitness from amongst the Assistants and Senior

- Scale Stenographers with at least five years Service as such.

6. After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 L.e. Mr, Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discussion, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in
Irrigation Department on regular basis:-

i Mr. Farhad Ali.
il, Mr. Liagat Ali.
fii.  Mr. Ghulam Farooq.

Item No. 1II

depe ved,

7. The Agenda item was diﬁfered for want of clarification of Establishment
Department on the following:-

i, As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under '12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination against which Six (06) officer are working on regular basis while
Seven (07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

. Before 25.6.2012 the Passing of Grade B&A exam'ination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engineers were appointed to the post of Assistant Engineer
(BS-17) on acting charge basis in 2011.

i.  The Departmentai B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022, The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “BRA passed) have passed their
mandatory Grade B examination and will appear in the A examination in  2022.
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- regulér posts of Assistant Engineers/Sub Divisional Officer (BS-

————

; | ()

8. The advice of the Establishment Départment will be! solicited through a
separate letter that:-
i As to whether the amended rules notified on 25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

ii. If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

Item No. IV

9, The Chief Engineer (South) Irrigation presented the agenda that (07) No.
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum}ﬁtness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. " The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A‘examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the.cbmmittee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting
charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:- |

i Mr. Riaz Muhammad.
ii. Mr. Wagqgar Shah.

ili.  Mr. NooraJan.

iv.  Mr. Jehanzeb.

v.  Mr. Farman Ullah.

vi.  Mr. Shafqat Faheem,
vil.  Mr. Asad Ullah Jan.

Item No. V

11, The Chief Engineer (South) Irrigation presented the agenda that (02) No.
17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-ﬁtnéss from amongst

the Sub Engineers having degree in B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such. 5
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12, After examining all the relevant record of the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B, Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divislonal

Officer (BS-17) In Irrigation Department on regular basis:- <
i Mr. Khurshid Ahmad.
i Mr. Muhammad Shoaib.
Item No, VI
13. The Additional Secretary Irrigation Department presented the agenda that

(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Department which Is
required to be filled In by promotion on the basls of seniority-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14. After examining all the relevant record of the Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basls.

Item No, VII

15, The Chief Englineer (South) Irrigation Department presented the agenda
that (01) No. regular post of Superintendent (BS-17) is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.I. Khan (Circle Cadre) which [s required to
be filled in by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service. :

The meeting ended with vote of ks from and to the chalr.

Secretaryﬂrrigatidn
Chairman

Section Officer (SR-1j
Irrigation Department Finance Department (Member)

(Secretary/Member)




Sevice Appeal No. 765972021 titled " Shahid-Ali

Sevice Appeal No.7663/20201 titled Inarhidlah and Government of KP & others®, decided on 13.04,2022
bench umlprnma My Kalim Arshad Khzm Chairman and Mrs, Rozina Rehmun, Memlm Judicial. Khyber

Kha vs;;C-'r){'ermnen! of KP & others", Service Appeal No.7660/2021
fitledd “Rizwan versuy Government of[\'l" &rodiers”, fervice Appeal No.7661/2021 titled “Wajahat Hussain versus L
Ciovernment of KP & others, "Service Appcal N0.7662/2020) titled “Javedullah versus Government & others ™. and

by Division|

.Serwu. Tribunal, Peshawar.

O

[P

No.II, Di tnct DIKhan) son of Abdul Rehmcm

. Govu'nment of . KhybelPaldnunkhwa thxough Chief Secretary,

%ﬁ\{.‘r{n\ﬁiﬂ‘
KIIYBER PAK HTUNKHWA SERVICE TRIBUNA [ £
- PESHAWAR. .

BEFORE KALIM ARSHAD KHAN, CHAIRMAN
e ROZ INA REHMAN MEMBER(J)

ervz%ce Appeal No.7659/2021

Shahid Al: Khan (Sub Divisional Officer, Shahbaz Garhi Irrigation
Subdxvmon Dlsu ict Mardan) son of Jehan Safdar....... (Appellant)

N
| Versus
i

: Government of KhyberPakhtunkhwa thlough Chief Secretary,

Civil Secretauat Peshawar. -

. Secretary: to Government of Khyber Pakhtunkhwa Irrigation

Department, Civil Secrétariat, Peshawar.

. Chief Engineer (Soutlh), Irrigation Departme,m Warsak Road,
“Khyber E'lkhmnldlwa, PBeshawar

................... . .(Respomlenrs)

Present: . . i

Mr Amin ur Rehm]an Yousafza1 Advocate...For appellant. .

Mr. Muhammad Riaz Khan Pamda Khel

Assxstant Advocate General ... For respondents.

. [ -

: 'Da.te of'Instit’ution..'............... ....
"Date of Hearlng.......co.oooooiil,
- Date of Decision

18.10.2021
14.04.2022
15.04.2022

.......................

1
I

2. Service Appea! No. 7660/2021

Rizwanullah (Sub Dmswnal Officer, Flood lmgatlon Subdivision
............ (Appellant)

Ver sus .

Civil Sécretariat, Peshawa1

. Secretary to Goverminent of Khyber Pakhtunkhwa Irrigation

' Dep'utment Civil Secretarlat Peshawar.

,vn-

[+e
E’ e c,hti"""

. Chief Engineer (South), Irrigation Departmenl Warsak Road,

Khyber Palchtunkhwa Pesh‘lwar. S (Respondents)

ﬁPresent'
Mr. Amm ur Rehman Yousafzai, Advocate.. F01 appellant.

Mr. Muhammad Riaz Khan Painda Khel,
Assmtant Advocate: General

.......................

Date of [-Ieauno ...... e 1404, 702 \(\a\m‘\
‘Date of Decision 15.04.2022

.......................
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N Service llppeal No.7639/2021 titled * Shahu’l Ali Ahun vs..Government of KP & others”, Service Appeal No.7660/2021 1 ey
e titled “Rinwan versus Government of KP & oitiers”, Sertice Appeal No.7661/2021 titled "Wajahat Hussain versis u‘?] En
« ' ,. : Government of KP & others, "Service Appeal No.76 62/202()/ titled “Javedutlah versus Government & athers”, and )
- - Service Appeal No. 7663/2020/ titled 'J'namnllah and Government of KP & others", decided on 15.04.2022 by Dmmon‘ /”
Bench compmmg Mr !\ahm Arshad Khan, C‘harrman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhvd
. . , Service Tribunal, Peshawvar.

3. Serv:ce Appeal No 7661/2021

\\ - Versus

1. Government of KhyberPaldltunkhwa through Chief Secretary, .
Civil Secretdnat Peshawar. '

2. Secretary to Government of Khybe1 Palchtunkhwa hngatlon
l Department, Civil Secrefariat, Peshawar.

. Chief Engmeer (South), Irrigation Department Warsak Road,
'Khybel Pakhtunkhwa Peshawal ........ e e (Respondenr?)

i
1
'

- Present:

M1 Amin ur Rehman Yousafzai, Advocate.. For appellant.

. Mr. ‘Muhammad Rllaz Khan Painda Khel, .
Assistant Advoeateli General ................ ...For respondents.

Date OfInStltLItIOn..._.-...........: ..... 18.10.2021
‘Date ofHearmg .................. L. 14.04.2022
Date of Decmon ........ e, e 15.04.2022

|
!

4. Serl"vice Appeal No.7662/2021

‘Javedullah(Assistant Engineer OPS, Ihigation and Hydel- Power

Subdivision, Jamrud and Landi Kotal, District Khyber) son of Asad
Malook Khan. e ll (Appellant)

"| . | Versué o

1 . |

. Government of KhyberPakhtunkhwa through Chlef Secretary,
Civil Secretariat, Peshawar

2. Secretary to Government of Khyber Pakhtunkhwa Irrigation
Department, Civil Secretariat, Peshawar.

Chief Engineer (South), Irrigation Department, Warsak Road,

Khyber Pakhtunkhwa, Peshawa1 ........ e T (Respondents)

Present:

Mr. Amin ur Rehman Youswfzal Advocate For apoellant

Mr. Muhammad Riaz Khan Painda Khel,
Assistant Advocate General .

........... .........For respondents.
Date ofInstltution. e ....18.10.2021
‘Date of Hearmg ........ S ....14.04.2022

Date of Decision....................... 15.04.2022

Service 1 ain-n )
LA TEPRPTS

Dnno?



I
Service Appeal No.7659/2021 mled Sh(lhldtffh Khan..vs.. Go»crnment of KP & vihers” . Service Appeal No.7660/2021
- . titted “Rizwan versus Government of KP A whers", Setvice Appeal No.7661/2021 mled ‘Wajahat Hussain versuy
N L Government of KP & others, "Service Appeul N0.7662/20201 titled “Javedullah versus Government & others”, and
. Service Appeal No.7663/20201 tided * Inamullah and Government. of KP & others ™, decided on 15.04.2022 by D:wuun
Bench u;mprmm{ Mr Kalim Arshad Khan, ("'haumun and Mrs. Rozina Rehman, \nmber Judicial, Khyber t ﬂA/mmMm

O ANAY .‘1

5 Sexvtce Appeal No.7663/2021.

...............

l
i

\ ' Ve1sus
|

1. Government of KhyberPakhtunldlwa through Chlef Secretary,

Civil Secretariat, Peshawar
2. Secretary to Government of Khyber  Pakhtunkhwa Imga‘uon
- Department, Civil Secretlirlat Peshawar.

3 Chief Erngineer (South), Ir11gat10n Depéﬂment Warsak Rowd
I<J1ybe1 Pakhtunkhwa, Peshawa1 ............... e (Respoudenrs)

Present': |
| .
Mr. Amin ur Rehman Yousafza1 Advocate...For appellant

. Mr. Muhammad Rihz Khan Palnda Khel,

Assistant Advocate!General .............. ....For respbndentq
| EEEEE
Date Cflnstiu;ltion.....: ........ e 18102021
Date of Hearing........ PR 14.04.2022

- Date of Decnsmn ....................... 15,04.2022

: _**ﬁ******#****%****** ’

APPEALS UNDER | SECTION 4 OF THE KHYBER
. PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE DECISION/RECOWENDATION OF THE

EPARTMENTAL PROMOTION COMMITTEE, IN ITS
MEETING DATED 23.06.2021, REGARDING AGENDA
ITEM NO.III, ON -THE BASIS OF ‘WHEREOF, CASE-OF
PROMOTION OF IIIE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFFICERS (BS- 17) WAS DEFERRED

L
co NSOLIDATED JUD GEMENT

o)
%“sha\ﬂa*hALIM ARSHAD KHAN CHAIRMAN.

Through this
single Judgment the '1n$tantServ1ce Appeal No.7659/2021 titled

‘ “Shahid Ali Khan vs Government of KP. & others ", Seryic.;e Appeal

/e /‘f” ~N0.76'60/2021 titled “Rizwan versus Government of KP &.others”

Sar vice TY ity unx!

e Xahawat - Service Appeal No. 7661/2021 tltled “Wajahat Hussam Versus
. : I-

H

‘Service Tribunal, /’e\hauar B /9 : ‘3}}

D:nag
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Service 4ppeu/ No.7659/2021. ulled Shalnd Ali Khan. vs..Govermnent of KP & others”, Service dppeal Nu 7660/2021
titled " Rizwanversus Government of KP& whers ", Service dppeal No.7661/2021 mted ‘Wajahat Hussain versus
" Govermnent of KP & others, "Service 4ppeal No. 7662 20201 titled “Jevedullah versys Government & others”, and
Service Appeal No.7663/20201 titled * Inamullah and Governinent of KP & others”, decided on 15.04.2022 by Division
Bench comprising . Mr I\ahm Arshad Khan, Chmmwn and Mrs. Rozina Relunan, Member Judicial, Khyber Pakhtunkiny
. ) Serwce Tmbrmal Peshawar.

1

Govemment of KP & others “Serv1ce Appeal No.7662/20201 titled

Javcdullah versus GoLernmem‘ & others” and Serv1ce Appeal

© No.7663/2020 i. titled “I#:an’zullah and Goyernment of KP & others”

are decided because alliare similar in. hature. and outcome of the

same decision.

. Facts, sm‘rounding. the appeals, are that the appellants were serving
. ’ . \ . ;

as Sub-Engineers in BPS-11 (upgraded to BPS-16 on 07.03.2018)

in - the Irrigation’ Department;. that they passed departmental

examination Grade-A | & Grade-B and ' became eligible for

promotion to the post -of Assistant Engineer (BS-17), as per the
L 1 4
rules in.-:vogue;‘ that the respondents. initiated the cases of the

‘appellants along with others for promotion and prepared working

" paper, nlong'with'_p.anel of eligible Graduate Sub engineers, for

,consi’deration against 1%% quo.ta reserved for the holders of BSc

lEingrneermg Degree th‘lat synopses of the appellants were placed

before ‘the Departmen}al Promotron Comrmttee (DPC) n its

meetmg held on 23. 0612021 under Agenda Item No 111, but the

app_ellants were not rec ‘mme‘nded for promotion rather the Agenda
B ! . . h

Ttem NO.HI was deferred on the pretext. to seek gnidance from the

A aafior) “Lstablrshment Department ‘on the following:
ppestE

L. As per amen:ded service rules of [rrigation Department
_notiﬁed on 25.06.2012; twe/ve posfs of Asszsranf
Engineer (BS-I 7} come under 12% share quota of

Graduate. .S!’ub‘- Engmee'rs: along with passing . of

'departnrenta’l grade B and A examination against which

D::moA
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Service Appeal No.7659/2021 titled “Shahid A}i Khan..vs..Covernmeht of KP'& others™, Service Appeal No.7660/2021
ritled " Rizwan versus Government of KP & others ", Service dppeal Nu.7661/2021 titled " Wajahat Hussain versus
Govermment of KP & others, “Service Appeul No.7662/20201 titled “Javedullah versus Government & athers™; and
Service Appeal No,7663/20201 titled * Inamulldh and Govermment of KP & others", declded on 15.04.2022 by Division

Benchcamprising Mr. Kalim Arshad Khan,

Chairman and Mrs. Rozina Retunan, Member Judicial, Khyber Pakhtunktor
Service Tribunal, Peshenvar. .

(u{;gaﬁof\\
ment

i

il

basis in 2011. |

six officers anje working on regular basis while seven

'oﬂicefs, .includ?d in. the panel at serial No.l to 6 & 9 are
: Lo o

working as As%istant Engineer (BS-17) on acting charge

basis since 2641

. Before 25.062012 the . passing of grade B&A

examination was not mandatory ‘for promotion to the

" post of Assistant” Engineer and the above mentioned
1 o

seven .Graduate Sub Engineers were appointed to the

|

post .of‘ Assistant Engineer (BS-17) on acting charge

|

The departmental B&A examination is conducted after

" every two yeai:fs. The last examination was held in 2020

and the next w}»ill'be héld in 2022. The officers of panel
at serial No.1 étb 6 & 9 (except No.4 B&A passed) have
passed their mandatory grdde B examination and will

appear in the A examination in 2022.

3. The DPC in paragraph |8 of the minutes sought advice of the

establishment through a separate letter that:

peshaviaf

a.- As to whether the aménc_ied rules notified on 25.06.2012

are f'applicabIZe' to. the above employees who were

appointed in the year 2011 on acting charge basis or the

present Service Recruitment rules will be applicable in

.the instant case.

. If the present service rules are applicable upon the

officers appoi;;hted onr acting charge basis then before

|

Pa_ge5



390“0“

Qa«tme“

5.

“Bench comprising Mr. kahrn Arshad Khan, Ch

Service A/)peal No 765 9/2071 titled "Shahid AI: Khan vs.,Govermient of KP & others™, Service Appeal Nu.7660/2021
_titled " Rizwan versus Governmnent of KP & others”, Service Appeal No.7661/2021 lu‘led “Wajahat Hussain versus
Govemmen! of KP & others, "Service Appeal No. 7662/20201 titled “Javedullah versus Government & others", and
Service Appeal No.7663/20201 titled * Inamullah and Governmient of KP & others”, decided on 15.04.2022 by D:vlsw

airman and Mrs.. Rozina Rehman Member Judicial, Khyber Pa/chumkhw
.§erwce Triblnal, Peshawm

.completion. of -man'datoryl examination of these

: S L
-officers;the officers junior to them can be promoted to
the post of "Assistant Engineer on regular basis or

otherwise.

ltﬁ-;-\‘vas thea all the appe',llants preferred departmental appeals on
13.07.2021 to Respondent. No.l against. the decision dated

'23.06.2021 of the DPG, Whioh, according to them was not

i'esponde‘d within statutory period, compelling them to file these

~appeals.‘

It was mamly u1ged in .the grounds of all the appeals that the
appellants had been depr;wed of theu right of promotlon without
“any deficiency; that' the'] department had no right to keep the

ptomot‘ion, case pending lfo‘r indefinite period; that the appellants
: o :

] were not treated in acoolrdance with law; that the DPC departed

1

'nom the - normal course 01f law, Wthh was malaﬁde on their part

that the appellanf" were dfk:ferred for no plaus1ble reasons.

On receipt of the appeals\ and their admission to full hearing, the

. | ' .
'reSpOndents were directed to file reply/comments which they did.

7. ln the replies it was admltted that the appellants had passed Grade

e .
Oﬁ{\cet\\,w Ao ,c,\mB&A exammatlons and had also completed 5 years service for

.promotlorl as Assistant Engineer subject to considering their

'_ ellglbllny by the DPC and avallablllty of posts as per service tules;

'that the agenda. item for promot10n ‘was dropped due to non-

avallablllty of vacanc1es"under 12% quota for promotion of

. 5 ,
: Graduate Sub Bngmeers o the rank of Assxstant Englneers BS-17

j

A
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: . Government of KP & others, " Service Appeal No.7662/20201 titled “Javecllah versus Government & others”, and

Service Appeal No. 7659)2021 ti.'[éd "Sh&:hid Ali Khan..vs..Government of KP & others™, Service Appeal No.7660/2021

fUuQ
- litled "Rinwan versus Government of KP & others ", Service Appeal No.7661/2021 titled “Wajahat Hussain versus

Service Appeal No.7663/2020! titled "In:amulfah,and Government of KP & others”, decided on 15.04.2022 by Divi’qian
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Refunan, Member Judicial, Khyber Pakhtunkin
. | Service Tribunal, Peshawar.

- (i.e. 6 Nos Sub Engineers are 'working on regular basis while 7 Nos

.Sub Enginger'é_ are fworlking on Acting Ch.arge basis against 12 posts -

A"in‘t‘he' share qubta of Graduate Sub Engineers which already

" éxceeds by one number),

8. We have heard learned counsel for the éppellants and learned

Assistant Advocate General for the respondents and have also gone

thi'oug_h the recori %
' |

9. Learned counsel for the appellants reiterated the facfts and grounds

9
%

l

~detailed in the appeal,:éhd referred to above and submitted that the
ap'pellants'had a.genuine case to be considered for promotion and
‘they had legitimate expectancy for the same. He prayed for

acceptance of the appeals. "

10.0n the contrary the leatned Assistant Advocate General opposed the

|

- ﬁrgumenfs advancéd bﬁ/_the learr"led counse! for the appellants and

‘supported the stance tal!(en by the respondents.
| : ‘ .

Q\ — 1L.There is no dispu’fe'.thait the working paper, for promotion from the

Cw

po_sf of Sub Divi'sionali; Officers (BPS.~16) to the post of Assistant

* - Engineer (BPS-17); wa% preparéd.on_proforma-ll, wherein the details

- serial No.g, 10, 11, 13 and 15 of the pane

~of the posts were give

i .
P . . . .
1. Accarding to the working paper six posts

were shown vacant folir making’ promotion under 12% Graduate

" quota. Along with the working paper, a panel of Graduate Engineers
. _for consideration was also annexed on proforma-II (Annexure-J).

. " The officers at serijal nLimbe,r 1 t63, 5t7,9,12 to 14 were shown

in the panei to.be not eflli'gible~ while the appellants’ names figure at

!

I. The panel bears

Pane 7
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- : Service Appeal No.7659/2021 titled * Shahld Ali Ahan vs. (_mvernmcnl of KP & others™, Service Appeal Ne. 766072021

* | Bench comprising Mr. Kaolini Arshad Khan,

o titled " Rimwan versus Government of KP %tz others"”, Semvice Appeal No.7661/2021 m!ed ‘Wajahat Hussain versus
= Government of KP & others, "Service App

eal No. 766 2720201 titled “Javedullah versus Government & others”, and
'Servicu Appeal No.7663/20201 titled *Inamullah and Ghvernment of KP & others”, decided on 13.04.2022 by Division

“hoirman and Mrs. Rozina Rehman, Member Jwdicial, Khyher Pakhtunkineg
Service Tribunal, Peshawar.

-'“V(E&AD)N 1/Trrig: dlated 23.11.2021, instead seeking

12 Addmonal do»uments

o _
Spawat a.ppeals whereby workmg paper was prepared for con51de1 Ing one

E : .signature' of the Additional Secretary, Irrigation Department, at the
. end of list and the appell,lants were shown in the working paper to be

’ eli,gible for promotion. Eimilarly, the officer at serial No.4 named

e

iBakhtiar ‘was also' shown tq'be eligible for promotion. The DPC

held oﬁ 23.06.;2_021 recorded the minutes of the proceeding, which

" have been detailéd in the preceding paragraphs and sought
clarification from the Establishment Department vide ‘letter

| No.SO(E)/Irt/4-3/DPC/2019/Vol-IX dated 04,10.2021, which was

responded by the. Establi.shment Department vide letter No.SOR-

the
clanﬁcatlon ~from tl%e ‘SeCretary Government  of

Pakhtﬁhkhwa, _.Irrige.tior Department on the following observations:

l . .
1. Why the en'mployees were appointed-on’ acting charge

basis-under}f;PT Rules, 19897
i, ‘Why the matter rémained linger on for more than ten

i . LT A
! . : : . -
years?’ 1| |

. For how ma{ny ﬂ?nés the departmental B&A exams for
these enﬁpl@ees in the ihtervening period were arranged
by _t.he Adlpinistrati\)e Depamenentz and Whether they
appeare_d,'. availed epporthnity of appeariné the

exami.nation or- deliberately avoid the opportunity of

appearip‘g ih the subject 'e>l<amination~ or failed these

examination?
. t
| .

were pl,aced during the pendency of the

Khybe r.

Donog



Service Appeal No. 765912021 mled Shd
litled “Rizwan versis Government of K

Governmnent of KP & others, "Service Appeal No: 7662/20701 titled “Javedullah versus Govermmnent & others”, and

Service Appeal No.7663/20201 titled “1

hid Ali Khan..vs. Government of KP & others”, .Serwce Appeal No, 766072021

P & others{, Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus .

* Bench comprising Mr. Kalim Arshad Kha

1. Chairman and Mrs. Rozina Rehman, Membei Judicial, Khyber Pakhtunkinvg

llah and Government of KP & others”, decided on 15.04.2022 by Dn ision

Service Tribunal, Peshawar,

“the names of the appe

Mr. Bakhtié'r (at serial No.4 of the panel fdr consideration, wherein

dlso deferred with the J

llants also figured) for promotion, 'wh.o was

ppellants. Tﬁé DPC was'stated to be held on

13.01.2022 - and

Jvide

No.SO(E)/IRRI:/4-

Notification

dated -~ 28.03.2022, Mr.

3/DPC/2019/Vol-IX: Bakhtiar was

promoted. o ‘ g . ’

l

At this juncture it seenxls necessaly to obselve 1egard1ng the ctbove

. réferred adv;ce sought by the DPC. As regards first query, whéther

X 3{\0“\ At Q‘s
pes

' departmental B&A exami

the amended rules notlﬁed on 25.06. 2017 were appllcable to the

employees who were appomted in the year 2011 -on acting charge

basis or the present Ser’che Recruitment rules will be a‘pplic_able in

. ) . . ¥ . -l . ‘ .
the instant case, it is observed that the adm1mstrat1ve rules cannot

ble given retlospectlve effect As regards the second query whether

the junior ofhcels could be pro‘moted' when the seniors already

|

appomted on- acting charg_e basis could not -qti'al.ify eithér of

ninations, it is in this respect found that the
i . ‘
‘basic qualification for eligibility to be considered for promotion to

the post of Assistant En*lgineef (BPS-17), is passing of departmental

B&A examinations and when the seniors could not get through the

}

both or any of them; théy are not eligible and obviously next in the
: |

lineiwere to be considerti%,d.

14.As to the obsel vation of the Estabhshment Department -

(1) Why thP employe’es were appomted on actmg charge basis

under the Khvber Pakhtunkhwa Civil Servants (Appomtment
Pr‘omotlon and Trzlnsfel) Rules 1989’)

Page9 :



Service Appeal No.765 9/2021 titled “Shahid Ah Khan..vs.. Govcrnmen! of KP & others”, Service Appeal No.7660/2021|
titled *Rizwan versus Governmen’ of KP & orhem Servu.w Appeal No.7661/2021 mIed ‘Wajahat Hussain versus
**Government of KP & others, "Service Appeal No. 7662/2020[ titled "Javedullah versus Government & others”, and

N ’ Service dppeal No.7663/20201 titled ' lnamullqh and Covernment of KP & others”, decided on 15.04.2022 by Division|

Bench LOIH[)I‘ISIng Mr. I\ahm Arshad Khan, Chgirman and Mrs. Rozina Rehman, Member Judrc:al Khyber Pakhiunkine

Service Tribunal, Peshawar.

(ii)" Why the matter remained linger on for more than ten years?

|
|

(1i1) ‘For how- many ti1ﬁes the dep‘artmental B&A examinations

f01 these employee> in the 1nterven1ng period were arranged

by the .-Administlanve Department  and whether they

appeared',' a\_{ailec 'Opportunity of .appearing in the

examination . or dehbe1ately avbidecl -the -opportimity of

appearmg in the.

| :
]exammatlon or dehberately avoxded Lhe

opportunity of appLaring in the subject examination or failed

these examination,, -

1

it is observed that no reply-of the Administrative Department in

this respect is. found

placed on the record. Whereas without

replying "the queries thej Administrative Department promoted one

Bhkhtiar, referred to ab'c_){re. ‘

].S.Tﬁlere seems' lot of confl

ict in the working paper and minutes of the

\meeting .of the DPC hdld on 23.06.2021 and that of the replies

2

panel of .officers for |

undertaken, whereas in

submitted by the respondents. In the working paper and the minutes

o
Kl
H

six posts were shoWn'\'l(acant for filling, of which the DPC was

t

convened and lengthy exercise of preparation 'of - working paper,

consideration -and | holding of . DPC was

the replies the respondents took a U-turn

_H“gﬁﬁﬁ""‘::\w&? 5*‘?““ . and eontended that the posts were not vacant. If the posts were not

vacant then'why the ler?lgthy exercise of prepa'r'ing working paper,

panel of‘ofﬁcers and aby

question which could nc’l‘t have been answered by the respondents in

bove all holding of DPC was done? This is a

their replies or for that matter during the course of arguments, It was

WAt

Danp1 0
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. Service dAppeal. No 765972021 titled “Shahid Al Khan..vs..Government of KP & others”, Service Appeol No.7660/2021| -
. ' titled “Rizwan versus Govermment of KP & o ther", Service Appeal No.7661/2021 titled “Wajahat Hussain versus {: . \¥
Government of KP & others, "Service dppeal No. 7662/2020! titled “Javedullah versus Government & others”™, and e
Service Appeal No.7663/20201 titled 'Inanm![ah and Government of KP & others®, decided on 15.04.2022 by Division ¢

Bench cnmpl lxmg Mr. Kalim Arshad Khan, Cha:lrman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinvg ol
. Service Tribunal. Peshawar.

-

ihe stance of the respondents in the repiiés tllat-;the Agehda Item
No III was dropped due to non-availability of vacancies under 12%
quota for prornotlon of eraduate Sub Engmeers to the rank of
Assistant Engineers B'S-l‘i’ (le. 6 Nos. Sub Engineers are working
on regular l;asié while 7 Nos. Sub Engine.ells aré'working on Acting
Chérge basis againﬁt 12 posts in th:e share quota of Graduate Sub
Engineers whid1 alread’yj dxceeds ‘by one number). This stance is in
cléar negation to tk;e working paper, panei list of the officers and

minutes of the DPC wherein these 6 posts are shown vacant and

weré in‘g;nded to bex filled in by promotion. So fal as contention of
the respondents. that:‘ the seats wvére‘occupiéd by the officers on
acting charge ,basis,"so thﬁ)se' w‘ére not vacant, it 1s observed in this
reg]ai'rd -"thz.xt. rule9 “of the Khybér Pakhtur;ldlwa Civil Servants
(Aﬁpointment, Prémotion aqd Transfer) Rules, 1989‘ (’th,e Rules) is
‘.quit'e clea;r and lS repr'oduced belo\;v for fécile re‘fefence: -

“9. Appointment_on Acting Charge or current Charge Basis. (1)
Where thé appointing| authority cansidered it to be in the public
mterew‘ to fill a post| reserved under the rules for departmental
. promotion and.the most senior civil servant belonging to the cadre
or service concerned, who is otherwise eligible for promotion, does

not possess the .s;oeq'ﬁed length of service the authority mety appoint
him to that pest on acti ng charge basis;

“Provided that no suchappointment shall be made, if the prescribed
length of service is sho ‘t by more than [three years].

“[(2)]. Sub rule (2) of f.ule 9 deleted vide by Notification No. SOR-

" VILE&AD)1-3/2009/Vol-VIII, dated 22-10-2011.
(3) In the case of a pdst in Basic Pay Scale 17 and above reserved
under the rules 1o bel filled in by initial recruitment, where the
appointing authority is satisfied that no suitable officer drawing pay s &

T'r‘é‘,q'rm) _ in the basic scale in ‘which. the post exists is available in Jwr”‘ g’?«‘f‘

A category to fill the post and zf s expedient to fill the post, it.m&y
appoint to that post on acting charge basis the most senior o }f:cer
" otherwise eligible for promotion in the organization, cadre or

K o~ ‘ -',--.3::::"“ 2 .0 service, as the case may be, in excess of the promotion quota.
Sl (4) Acting charge appaintment shall be made against posts which are

likely to j'all vacant for perwd of six months or more. Against
vacancies™ occurring fof less than six months, current charge

u
i
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' S . ' Service dAppeal No.7659/2021 titled “Shalid Ali I'\'hun..vs.,Gnv'ernmem of KP & others”, Service Appead No.2661/2021
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Bench comprising Mr, Kdlim Arshad Khan,| Chairman and Mrs: Rozina Rehman, Membcr Judicial, Khyher Pakhtunkiny
' . Service Tribunal, Peshawar.. .

appozntment may be made accordmg to the orders issued from time
10-time.

(5) Appomtment on acting ‘charge basis shall be made on the
recommendations of the Departmental Promotion Commzttee or the
Provincial Selectzon Board, as.the case may be.

(6) Acting charge appazntment shall not confer any vested right for
regular promotzon ro the post held on acting charge basis.”

(Underlining is ours)

16.Sub .rule (2) of the above rule was deletedvide Notification

‘Nd.SOR—VI(E&AD)I-E /2009/Vol-V11I, . dated 22-10-2011. The
deleted sub-rule is also reproduced as under: -
“((2) So [()rta as a civil smticmz holds the acting charge appoimmém a civil
- servant junior to him shall not be considered for regular promotion but may be

appuointed on acting char ge‘ basis to a higher post.)”

17 Before clele_tion: of sub rule (2) of the rules, a junior officer to a

senior civil servant,so long as he (the senior) holds the acting charge

a‘pp'ointment, could not'be considered for regular promotion to a
: !
hlghet post. The provisions of Rule 9 of the rules though empowers

A | S S
—% . ‘the Appomtmg Auth01\1ty to make appomtment of a senior civil
\ servant on actihg ch'a_rg[ batsis-but, even after deletion of sub t'ule (2)
of the ibid rules, théti will th disentitle 2 junior. officer to be
considered for 1'e~gu1af pf,romo'tion to a highet -post;
’ ‘l S.Regarding. the acting charge a{:poirﬁmeht, the august Sup'reme lCourt
of ﬁP.akisten has a-conslistent view that such posts being a stOpaep
anangement could not be a hurdle for promotmg the deserving
officers.on thetr avallabxhty Rehance in this respect is plaued on
PLC 2015 (CS) 151I titled “Provmce of Smdh and others

Versus Ghulam Fareeall and others”, wherein the august Supreme

' .Court was, pleased to held as under:- | S

i« y .- . b _ﬂ . - . . -
12 At times officers possessing requisite experience to qualify N




Service Appeal No.7659/2021 titled “Shahid Al Khan..vs..Government of KP & others™, Service Appeal No. 766072021
. o ‘ titled “Riowan versus Goverament of KP & othess”, Service Appeal No. 766172021 titled “Wajahat Hussain versus
. : Gaovermment of KP & vthers, “Service .‘rppeal.'lNa. 7662/20201 titled “Javeduliah versns Government & others”, and
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. ) . Bench vompriving Mr. Kalim Arshad Khan, Cha:{rmrm and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinvg

Service Tribunal, Peshawar.

. . |

" for- regular appointmeny may not be available in a department.
However. all such exigencies are taken care of and regulated by
starutory rules. In this respect, Rule 8-4 of the Sindh Civil Servants
(Appointment, Promotion.and Transfer) Rules. 1974, empowers the
Competent Authority Lo lappoint a Civil- Servant on acting charge
and current charge basi I provides that if a post is required to be
filled through promotion and the most senior Civil Servant eligible

for: promotion doés not possess the specific length of service,

. appointment of eligible officer may be made on acting charge basis
after obtaining appraval  of the .appropriate  Departmental
Promotion Commirtee/Selection Board Sub-Rule (4) of the afore-
referred Rule 8 further provides that appoiniment on acting charge
basis shall be made forivacancies lusting for more than 6 months

and for vacancies likely to last for less thun  six  months.
Appointment of an officer of a lower scale” on higher post on
current charge basis rl made as « Stop-gap arrangement and
should not under any t’.‘i{'C'Lthl(ﬂ'ICé'.S. last for moré than 6 months.
This ucting charge appf'iinm:wm_(:(m neither be construed to be an
_appoiniment by -promotion on regular basiy for -any  purposes
- including seniority, nof it confers any vested right for regular
appointment.. In other wiords, appointment on current charge basis

is purely tempordry in narure or stop-gap arrangement, which
remains operative for short duration until regular appotntment is
made against the post.;Looking al the scheme of the Sindh Civil
Servants Act and Rulest framed thereunder, it is erystal clear that
. there is no scope of appointment of a Civil Servant to a higher
+ " grade on OPS basis excepr resorting to the provisions of Rule 8-4,
~ which provides that in{ex[gencies appointment on acting charge
| basis can be made, subject to conditions contained in the Rules.”

-

'19.The august Supreme Comﬁ;*t of Pakistan in another judgment reported

. as2022 SCMR 448 titled “Bashir Ahmed Badini, D&SJ, Dera Allah

A
K

|

Yar and .others Versus Hon'ble Chairman and Member of

|

Administration Committée and Promotion -Committee of hon'ble

High '.Couft of Balochistc%n and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc " and temporary naturl,;&:, graciously observed that:

ot s . L Co , : )
; (}%‘{\c,e‘s\}k*&"%é‘;“@m\t Tht.,s. Stopgap.arraqgement as a temgorary measure for a
o0 Bpaﬁ’\“‘e“‘ particular period of time does. not by itself confer any right
A
a -

on the incumbent for régular appointment or to hold it for
indefinite period but at tl"ie‘ same time if it is found that
incumbent is qualified to'.hold the post despite his
~ appointment being in the nature of precarious tenure, he
. would carry the right to be considered for permanent
' appointment through the process of selection as the
continuation of ad hoc appointment for considerable
length of time woulEd create an’impression in the mind of
the employee that he was being really considered to be

re_ta'ined on regula;% basis. The ad hoc appointment by its
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. ) Service Tribunal, Peshawar.

very nature is transitory which is made for a particular
period and creates ino right in favour of incumbent with
lapse -of time and the appointing authority may in his
discretion if necessary, make ad hoc appointments but it is
not open fer ihe aut 10rity to disregard the rules relating to
the filling of vacancies on regular basis in the prescribed
" mannet. In the casé of Tarig Aziz-ud-Din and others: (in
re: "Human Rights|Cases’ Nos. 8340,9504-G, 13936-G,
13635-P and 14306:G to 143309-G of 2009) (2010 SCMR
1301), this Court held that in case where the appointing
authority is satisfi ed that no suitable officer is available to
© fill the post and itlis expedient to fill the same, it may
appoint to that post'on acting charge basis the most senior
oificer otherwise elzgzble Jor promotion in' the cadre or
service as the case may be. It is the duty and obligation of
_the competent authority fo consider the merit of all the
eligible candidates p/vhile putting them in juxtaposition to
isolate -the meritorious amongst them. Expression 'merit'
includes limitations }prescrtbea’ under the law. Discretion is
to be exercised according to rational reasons which means
_that; (a) there be fi .ndmg of primary facts based on good
‘evidence; and (b) {decisions about facts be made for
" reasons which serve the purposes of statute in an
. intelligible and reasonable manner. Actions which do not
meet  these threspold requirements are considered -
arbitrary and misuse of power [Director Food, N-W.F.P v,

Messrs Madina Flolr and General Mills (Pvt.) Ltd. (PLD
2001'SC 1) ' x

20.Similarly, in 2016 SCMRQI'ZS titled “Secretary to Government of

the Punjab, Communication and Works . Department, Lahore. and
_ others' Versus Muhammad Khalid Usmani and others” the august

Supreme Court was pleased to have observed as follows:

“15. -As is evident from the tabulation given in the
earlier part of this judgment; we have also noted with
concern that the réspondents had served as Executive
Engineers for many pears, two o/ them for 21 vears each
and the two others) 's each. The concept of
officiating promono;ﬁ of a czvzl servant in terms of rule 13
e of the Rules is obviously a stopgap arrangement where
posts become available in circumstances specified in Rule
13(i) of the Rnles“ and persons eligible for regular
promotion are not c!vazlable -This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall not
confel czrzy right of pr()motron on wcrulal basis and Sha//

3

VD
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N L sitled  Rinwan.versus Government of KP & othersd, Service Appeal No.7661/2021 m‘led *Wajehat Hussain versus
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Setvice Tribunal, Peshawar,

be habie to be terminated as soon as a person becomes
ay atlable for pr omotz(fn on regular basis.”

The august Apex Court in pal agraphs 20,21 & 22 ruled as under:
|

- “20. The re’com’ producea’ before us -in.ch.tding the
working paper produced- before the DPC held on
11.08.2008 shows that the \amrronea’ strength of XENs in
the appellant- Department at the relevant time was 151;
out of which 112 weye wor kuzu on regular basis and 47

- on officiating basis. ./t is also evident that 39 Executive
Engineers' posts wcrie available for reqular promotion.
This clearly shows thar 39 Executive” Engineers were
working on officiating basis- against regular vacancies.

We have asked the lear ned Law Officer to justify such a
practice. He has submitted that this modus operandi is
adopted by most Government Departments to ensure that
corruption and unprofessional “conduct is kept under
check. We are afraid the justification canvassed before us

_is not only unsuppor ted by the law or the rules bur also

| lends ample support to the observations made in the Jafar

- Ali Akhtar's case reproduced above. Further, keeping
civil servants on officiating positions for such long

L periods is- clearly violative of the law. and the rules.

Reference in this regard may usefully be made to Sarwar ~

Ali Khan "v. Chief Secretary to Government of -Sindh

(1994 PLC (CS) 41 Iy, Prnjab Workers' Welfare Board v.

Mehr Dir (2007 SCMR 13), Federation of Pakistan v.

Amir - Zaman  Shinwari (2008 SCMR 1138) and

‘Government ofPunjc??b v. Sameena Parveen (2009 SCMR

1). ‘ o : -

21, During hearifg of these appeals. we have noted
with .concern that the device of officiating promotion, ad
hoc promotion/appointment or temporary appointment
etc. is used by Gm!»ernrrcm Departments to keep civil
servants under their mﬂuencc by hanging the proverbial
sword of Damocles over their heads (of promotion ‘on
officiating basis' liuble 10 reversion). This is a constant
6P ‘ source of insecurity, unceifamry and anxiety for the
S concerned civil ser \H)ants for motives which. are all too
obvious. Such- -practices must be senouslv discouraged
and-stopped in the u'ﬁeresr of transparency, certainty and
predictability, which are hallmarks of a svstem of good
governance, As obsé rved in Zahid Akhtar v. Government
of Punjab (PLD i )95 SC 530) "a tamed subservient
bureaucracy- can nezther be helpful to the Government

nor it is- expected to m.spzre public conftdence in the
admzmstmtzon

VY
“\.

oL
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Service Appeal No.7663/20201 tled * Inamujlah and Government of KP & others”, decided.on 15.04.2022 by Drwslon
Bernch comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkine
1 . ' Service Tribunal, Peshawar.

Lt

22. This issue was earlier examined by this Court in
Federation of Pak‘(stun v. Rais Khan (1993 SCMR 609)
and it was held that "it is common knowledge that in
spite of institution of ad hoc appointments unfortunately

N U,
N

 being deeply entre
period of ad hoc
several years like

1ched in our service structure and the
service In most cases ru/mmg into
the case of the respondent (8 years' ad

hoc service in \BPS-17). ad hoc appointees are’
considered to have hardly any rights as opposed 10
regular appointees though both types of employees may
be entrusted with identical respomibiliﬁes and
discharging similar duties. Ad hoc uppommzen[s belong
to the family of ‘officiating”, "temporary" and "until
further orders" uppointments. In Jafar Ali Akhtar
Yousafzai v. Islamic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not .speczﬁcally authorized by any law and
the Gow’rnment/comperent authority continues to treat
the incumbent of & post as. officiating, it is only to retain
l " extra disciplinarylpowers or for other reasons including
" those of inefficiency and negligence, e.g. failure on the
part of the relevant authorities to make the rules in time,
that the prefix "officiating” is continued to be used with
the appomtment hnd in some case for years together.
And in’ proper cases, [herefo:e Courts (at that time
Service Tribunalsihad not beer set up) are competent 1o
decide whether for pracrzcal purposes and for legal
.corsequences such appointments  have permanent
character and, when it is so found, to give legal efﬁ'(,r 1o
it." In Pakistan Ra{/w ays v. 7a{cu"u/luh (1997 SCMR
1730), this Court observed that, "appointments on
.current or actmmchczr@ basis are contemplated under
the instructions as well as the Rules for a short duration
as a stop-gap ar r”ancremenr in cases where the posts are
~to he filled bly initial appointments. - Therefore,
continuance of mc h appointees for a number of years on
current or acting charoe basis is negation of the spirit of
“instructions and the rules. It is, ther efore, desirable that
where appomtmems on current or acting charge basis
are necessary inthe public interest, such appointments
should not continue indefinitely and every effort should

be made to fill posts rhmugh regular agpomtmems in
.shortest possible time.”

I
REITTTE .

v By way of the stated valuabl_e Judgment referred to above, the

Lt "-:-!l

august. Supreme Court |rneunteuned the demsmn of the Punjab

gx\e )

\?5(,4‘(

Service Tnbunal LahO{e whereby the appeals ﬁled by the
(1925 | |

\\,\x

1R



. Service Appeal No. 7639/2021 titled “Shahid Ali Khan..vs..Government of KP & others”, Service Appeal No.766(0/2021
. titled " Rinwan versus Government of KP & others”, Seryice Appeal No.7661/2021 titled " Wajahat Hussain versus

. } ' Govermmnent of KP & others;, "Service Appeal No.7662/20201 titled * ‘Javedullah versus Government & others”, and

i . . | Service Appeal No. 7663720201 titled “Inamyllah and Government of KP. & others ", decided on 15.04.2022 by Division

! Bench comprising Mr Kalim Arshad Khan, Ghairman and Mrs. Rozind Rehman, Member Judicial, Khyber Pakhtunkhw,

!

LN
53 3

LR

‘qualify_ing for their ellii.gibil'ity- and suitability for regular

“rivhw
/'i;i" VUi
B R T

v
don Officet (ngauon)
\,P ﬁg‘ﬂlﬁﬂ De

Service Tribunal, Peshawar.

respondents were allowe

Service Tribunal dated

| and the order, impugned before the

25.08.2008 passed by the Secretary,

Commusication and Wolks Department, Government of the

Assistant Engineers, was set aside to their extent. As a

"PLlhjab, Lahore, reverting them to' their original ranks of ‘

consequence, all the respondents were deemed to have been

promoted as Executive Eﬂngine‘ers on regular basis with effect -

from' the respective dates on which they were promoted 'on

officiating basis with alli

conséquential benefits. It was further

held that the condition bf 'on Gfficiating basis' contained in

was a case where the pe

pr'omotioh orders of all the respondents shall stand deleted but it

rsons promoted ‘on officiating basis’~~
i R . .

H

Were duly qu'aliﬁed to

one in hand where the

basis* - did not posSess

prescribed criteria for promotion, should remain

: be 'regularly v' promoted against the

vplomouon posts, therefor? wisdom is deuved thqt in a case; like

pelsons promoted on actmg chaAge

‘the requisite qualification or other

‘on acting

charge basis’ i.e. that made for stopgap arrangement till their

promotion -or til} the avdilability of the suitable and qualified

i

-officers. The officers promoted ‘on acting charge basis’ could
i .

not, unfortunately pass .‘é&he re'quisi"ce either grades B&A both

they were not"-found elig
i

they were ‘on actmg char

pa artment Peshatwf ‘ : . ' :

examinations or any of the two grades’ examination, therefore,

|
$b1e as per the,workin'g paper. And. as

ge basis’ for more than a decade the

- Pann1 7
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. ' Service Appeal No.7659/2021 mled ‘Shahid 4i Khan..vs..Government of KP & others”, Service Appeal No. 7660/2021 C
! © titled " Rizwan versus Government of KP & ‘others", Service dppeal No.7661/2021 lulea' "Wajahat Hussain versus | e
. b Governinent of KP-& others, “Service Appe L1 No.7662/20201 titled “Javedullah versus Government & others”, and
v . Service Appeal No.7663/20201 titled “Inamullah and Government of KP & others ", decided on 13.04.2022 by wasran
Bench comprising Mr. Kalim Arshad Khan, Ct airman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunkhwy
oo ) . Service Tribunal, Peshawar. -

o

department seems reluctal;ltt to fill the vacancies, (occupied by
them ‘on acting chatge.b’lasi's’) by regulér promotion despite
-availability of suitable and%qualiﬁed officers.

]
¢ . »
21.T.He honourable High Court of Sindh' in a case reponed as 2019

PLC (CS) 1157 titled “Atraullah Khan. Chandio versus Federation

of Pakzstarz through Secr%z‘ary Establzshmerzt and arzother observed

as under:

“16. Admittedly, the Petitioner was encadered in Police
 Service of Pakistan on 19.10.2010 and his seniority
- would be reckoned| from that date. We are mindful of

the fact that acting charge promotion is 'virtuallv Qa

stopeap ‘arrangement, where selection -is made

, bending regujar promotion of an officer not available
at the relevant time of selection and-creates no vested
right for promdtioﬁ against the post held.”

(Underliring is ors

22.Proéeedi_ng ahead, Rule 3. of the rules pertains to method of

. Z) _appointment. Sub rule 2) of rule 3 .of the rules empowers the
-q’ - department concerned to lay down the method of appomntment,
< - qualifications and wother conditions applicable .to a post in

consultation with the Establishment and Administration Department

1

and the Finance Department.
23. While Rule 7 of the rule‘[‘is 1s regarding appointment by promotion or

| transfer. Sub rule (3) of rhle 7 of the rules states that:

ATTESTED

“(3) Persons possessing such qualifications and
Julfilling such condzltzorzs as laid down for the purpose of
K . promotion or transfer to a post shall be considered by
‘*t,;‘t‘l't;u TER kb the Departmenral | Promotion. .Committee or . the

sh Provincial Selection Board for promotron or transfer as
the case may be.” |
|

Page1 8




. A Service Appeal No.7659/2021 tided " Shahid Ali Khon..vs..Government of KP & others ", Service Appeal Nu.7660:2021

- ¢ . titled " Rinwan versus, Government of KP & others ", Service Appeal No.7661/2021 titled " Wajahat Hussain versus

) [ Government of KP & others, "Service Appeal No.7662/20201 ritled "Javedullah versus Government & others™. and
Service Appeal No.7663/20204. titled “Inamullah and Gover t of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chairman antl Mrs, Rozina Rehman, Member Judiciul, Khyber Pakhtunkhw:

. ’ Service Tribunal, Peshawar.

This means only the persons possessing the qualifications and

fulﬁlliﬁg‘such conditiond as laid down for the purpese of

~promotion shall be consi%iered for promotion because it does

1
¥

. 1 .
not leave room for the persons, who do not possess such

i

‘qualiﬂcatien ’a‘r}d fu.lﬁll}n suels, conditions, .‘to be also
cons-idere.d for- .such: promotion.  Vide ‘-Noti.ﬁc‘ation
No.SO(E)/IRR:/iB-S/??; dated 17.02.2011, the lrrigation
' : Departn-l.ent of the I{hybe;f Pakhiﬁnkhwa, in_consultation with

the, Establishment & Administration Department and Finance

Department, laid down, the method of recruitment,
qualiiication and other conditions specified in columns No3 to

5 of Appeﬁ_dix (pages 1 tlo 5) to the above notification, made
applicable t"o the posts .inlcolﬁm'niNOQ of the Appendix. At
serial No.4 of the Appendix the postof Assistant Engineer/Sub,

. Divisional Ofﬁcer/ASsistgnt Director (BPS-17) is mentioned.

The cjualiﬁcation for e_lppd)intmenf is.prescribed to be BE/BSc
Degree in'Civil/Mechanical Engineering from a recognized

University. Sixty-five perg;ent of the posts were to be filled in

through mmal 1e01u1tment Ten' percent by promotion on the

P>
Omefc\ngaibﬁl‘s of seniority cum ﬁtrless from amongst the Sub Engineers
Se(k\on ‘3‘3 ﬁx{‘ &9%

yrrigation

\

w..h.o acqulred, durmg serlwce, degree in Civil or Mechanical
: Enomeermg trorn a recognized Umversny Five percent by

|
. &
promotion, qn the basis f seruorlty curh ﬁtness from amongst

* the 9ub Engmeers who ?omed service as degree holders in

Civil/Mechanical émeermg : Videl Notification

Paqe1 9



Service Appeal No.7659/2021 titled “Shahid 3l Khan vs..Government of KP & others”, Service Appeal No.7661/2121
G ) titled © Rizwan versus Gover, of KP &jothers ", Servicé Appeal No.7661/2021 mled “Wajahat Hussain verses
T S Govermmnent of KP & others, "Service Appeal No,7662 2120201 titled “Javedullah versus Government & vthers”, und
b . . Service Appeal No.7663/20201 titled “Inamu Iah and Government of KP & others”, decided on 15.04.2022 by Divisior
x Beuch comprising Mr: Kalim Ar.\'had Khan, (‘l;mrman and Mrs. Rozina Rehinan, Mc‘mbcr Judicial, nyhm Pakhtunkhn
gervice Tribunal, Peshavar.

. ]

NO..SOE/IRRI/23-5/2010.-'I%II dated 25-.06.,2012, the notiﬁc_:atibn

- of 2011 was amendéd. The amendments, relevant to these

appeals, aré reproduced as under:

Amerdments
] =

1

In the Appendix,

i Against serial ‘Ncl,l?.ﬁ(,in. column No.5, for the éxisting
entries, in clausé (b), (¢)'and (d), the following shall

be respectively substituted, namely:

(b) twe}vé percent by _profnotiori: on the -basis of

seniority cum fitness, from  amongst the Sub
+ Engineers, having degree in Civil Engineering or

.Mechanical Engineering fro,mf a 1ecogmzed“

Umvexslty and have passed departmental grade B&A

examination with ﬁve years’ service as such.

Note:- For the ptiquse of :élause (b), a joint sehiority
-~ list of the Sub i;Engiﬁeers having degree in Civil
_ Eﬁg’ineering or Mechanical Engineering shall be

. maintained and their seniority is to be reckoned from

the date of their appointment as Sub Engineer.
, ‘ i :

24.The wdrl;i’ng paper alsb_ cﬁontained the requirement of the rules and

in view of the same, the panel of officers was prepared on

proforma-ll, which élea

Khvlu: I’ lkhtn\ IR
]
Service Trinhaui i
Peshawas’

ellgible and the ofhcers who were allegedly holding acting cha1 ge

cly shows that all the appellants were

g
AR )
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Service /lppeal No.7639/2021 titled “Shahid Ali Khan..vs:.Government of KP & others”, Service Appeal No 7660/2021
titled " Rizwan versus Government of KP & flhen Seryice Appeal No.7661/2021 titled “Wajahat Hussain versus
" Government of KP & others, "Service Appeal No. 7662/’0201 titled “'Javedullah versus Gavernment & others”, and
Service Appeal No.7663/2020} titled * Inamullgh and Government of KP & others", decided on 15.04.2022 by Dlwsmr
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiny
. A ervice Tribunal, Peshewar.

o T ‘ ' )
of the posts, were not elig!ib‘le. Neither any deficiency of any of the
R HE

'ap]:;ellants 'c‘oul':d be pfaihpgéd out iﬁ the replies nor argued before us
ratﬁer in ‘parag;aph 6 of tl%le réplie.s, the eligib‘ilri-ty and ﬁtness_ of the
appellant's. waé admitted “Ein .Iune,‘quivocal ter'ms.-l'The only reason
which was sta_ted iﬁ.the "replie's,; the non—avai}al.)ilify" of the .posts
because the 'vac;mt 'p'osfcs, detailed in the wor_king paper and in the
minutes of the DPC, wéi'l‘e Qcc':ﬁpied by ‘the ineligible officers on

act}hg charge basis since 2011 in utter violation of the rules and the

method laid down by the department concerned. - -
i . ' .

25.In a recent judgment repdffed as 2022 SCMR 448 titled “Bashir

Ahmed deil@i,.D&S;L Dera Allah Yar and others Versus Hon'ble

‘Chairman . and Member of Administration Committee and

Promotion Comrh[ttee_of hon'ble High Court of Balochistan and

.. others”, the august Silprel'ne Court of Pakistan has held as under:

s . -
g ““13. According to|Section 8 of the Civil Servants Act,

"'Il)lu.__u
Ai\\us

1973, for proper administration of a service, cadre or post,
the appointing authority is required to make out a seniority
list of the members, but no vested right is conferred to a
pa}"'ricular' seniority in such service, cadre or post. The
letter of the law further elucidates that seniority in a post,
service.or cadre to which a civil servant is appointed shall
take effect from thel date of regular appointment to that
post, whereas Section 9 is germane to the promotion which
prescribes that a czwl servant. possessing such minimum
qualifications as may be prescribed shall be eligible for
promotion . t6 a hzgher post under the rules for
departmental promotion in the service or cadre to which
he belongs. Hoi«vewl'zer, if it is a Selection Post then
promotion shall. be \granted on the basis of selection on
merit and if the post is Non- Selection Post then on the
basis of semorzty-cum ~fitness. A quick look and preview of
Rule §8-B of the' Civil Servants (Appointment, Promiotion
and Transfer) Ruleﬁ 1973 (1973 Rules') shows that an
" Acting Char ‘ge. Appomz‘ment can be made against the posts

. R ‘ - which are likely to fall vacant Jor a period of six months or
tTuk by, .

~
QN
®
S)
®
a‘.
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Service Appeal No.7659/2021 titled "Skahid Afi Khan..vs..Govermment of KP & others”, Service Appeal No.7660/2021 7 ”~
L *titled * Rinwan versus Government of KP & gthers", Service Appeal No.7661/2021 litled “Wajahat Hussain versus i ‘{/
b Government of KP & others, "Service Appeal No.7662/20201 titled ' Javedullah versus Government & others”, and : 2
: . Service Appeal No.7663/20201 titled “In ok and Gover 1 of KP &-others", decided on 15.04.2022 by Division &
Bench comprising Mr. Kalim Arshad ,K]Imn. Chc irman and Mrs. Rozing Rehman, Member Judicial, Khyber Pakhtunkiw

Service Tribunal, Peshawar.

_ more which appointment. can be made on the
recommendations of| Departmental Promotion Committee
. or the Selection Board. The acting charge appointment
" does not amount te an appointment by promotion on
regular basis for any purpose including seniority and also
does not confer any (vested right for regular promotion 10
‘the post held on actf‘ng charge basis. Under Rule 18, the
“method of making A -hoc' Appointments is available with
the procedhire that ifjany post is required to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appbintihg@ authority shall forward a requisition
to the Commission %rnmediately. However, in exceptional
- cases ‘ad-hoc appoinl'tmeht may be made for a period of six
| ‘montlfts-qr less with Fprior clearance of the Commission as
I provided in Rule 19 wherein if the appointing authority
considers it to be in public interest to fill a post falling
within the purview of Commission urgently pending
nomination of a'canqdidate, it may proceed to fill it on ad-—
hoc basis for a period of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
~ provisions made under Section 8 are similar to that of
Civil Serv&nfs_ Act,| 1973. Here also in Section 8, it is
clarified that the seniority in the post, servige or cadre to
which a civil servant is promoted shall take effect from the
date of regular apjjointment to that post and the criteria
for promotion is also laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, ];]9734 So far as ad-hoc and temporary
appointments are concerned; Rules 16 to 18 of Balochistan
Civil- Servants (Appointment,- Promotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled through Ceommission, the Administrative
Sécr.etaryv of the Department shall forward a requisition in
the prescribed form:to the Commission, however, when an
Administmrive'Deertment.consi'ders- it to be in public
interest to fill in a post falling within the purview of
Commission -urgently, it may, pending nomination of a
candidate by the C |ommi§sion, with prior approval of the
competent authority, proceed to fill such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with|the rider that appointment on acting
charge basis shall neither amount to a promotion on
regular basis for any purpose including séniofity, nor shall
it confer any vestedright for regular promotion to the post
held on acting charge basis.” '

il




.'26.La"st but not the least, it s‘eems quite‘ astonishing that, \yhilednegaﬁng

Service Appeal No.7663/20201 titled “Inamiullah and Government of KP & others”, decided on 15.04.2022 by Dlvmon
Bench lL:umprising Mr. Kalim Arshad Khan, Chlsirman and Mrs. Rozina Rehman, Me mbvr Judicial, Khyber Pakhtunkine
i

Service Appeal No.7659/2021 titled ' Shahulfh Khan..vs..Government of KP & others”, Service Appeal No. 7660/2021
titled  Rizwan versus Government of KP &lothers ", Servige Appeal No. 766172021 mlul ‘Wajahat Hussain versus
(:m:«fmmenl of KP & athers, "Service Appeal No. 7662/’02()[ titled “Javedullah versus Govermuent & others”, dand

| ' . Service Tribunal, Péshawar.

L

their own stance that there was no vacancy available so that the

appellants could be promotod, the respondents, 'vide Notification

No.SO(E)/IRRI:/4- 3/DPC/20197Vol-IX dated 28.03.2022, promoted
Eng. Bakhtiar, (only one of “the eholble) Graduate Sub-

Engmeel/Assmtant Engmeer BS-17 (ACB means acting charge

ba31s) to the post of A331stant Encmeer (BS 17) on regular basis..

Tln action of the respondents not only speaks volumes about their
malaﬁde but also proves the stance taken by the appellants that they

Were being dis_crir_ninatec and were not being dealt with equally or
‘in accordance with Jaw. ]

i
{ : :

'27.Before . parting with the judgment we deemed it ‘appropriate to

. address a possible questjon and that is whether the minutes of the

meef-ing of the DPC, deferring the Agenda item-I1I pertaining to

!

proniotion, whereby the! appellants were, in a way, ignored from
. promotion on the pretext discussed heré¢inabove, could be termed as
‘final order’ -enabl_ing the appellants to-file appeal before this

- Tribunal. In this respectwe will refer and derive wisdom from the

judgment of the august Supreme Court of Pakistan reported as PLD

1991 SC. 226_ti;£léd “Dr;Sabir Zameer Siddiqui versus Mian Abdul
Malik and 4 others”. It vr{zas fogrid by the honourable Supreme Court

that: j
“5. There is'no req.uzremenr of law provzded anywhere as
to how a final’ order is to be passed.in a departmental
proceeding. In_lthe present case, not only the
representative of the competent authority considered the
comments_offered in the Hzgh Court to be the final—

I
|
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Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP & others”, Service Appeat No.7660/2021

titled " Rizwan versus Government of KP & others", Servire Appeal No.7661/2021 titled *Wajahat Hussain versis
Government of KP & others, "Service Appeai No. 7662/20301 titled * Javedullah versus Government & others’
Servicy Appeal No.7663/20201- titled " Inamullah and Government of KP & others”, decided on 15.04.2022 by D:wsmn
Bcuch comprising Mr. Kalim Arshad Khan, Chdirman and Mrs, Rozina Rehman, Member Judtctal I\hyber Pakhtunki,
: . Service Tribunal, Peshawar. . -

" and

—~

~ . order but the High Court itself-_acted _on__such

. representation_thereby inducing the appellant to seek
further relief in accordance with law. The appellant
could, in the czrcumstances approach the Service

Tribunal for the rehef

( Underlzmng zs‘qurs)'

28.We also refer to the jqdément*of the honourable High Court of

meeting of the DPC dated 3.06.2021, deferring the Agenda item

D

29.In the given cxrcumstanc

the appeﬂa;'nts from prom

J

Sindh repo.‘rt.ed as 2000 PLC CS 206 'titlea “Mian Muhammad

Mokhsin Raza versﬁ; Miss Rijj’dr Shiekh First Senior Civil Judge and

others”, wherein the honolrable High Court of Sindh; while dealing

with the term ‘ﬁnal order’jobserved as u_nder:

“It would not be oyt of place to mention that appeals
before the Service Tribunal are provided by section 4 of

the Sindh Service Tubunals Act, 1973, against any "final
order". The term ''order" cannot be given any restricted

any commumcattom

serwmt

( Underlining Is ours):

For ‘the foregoing reasons, we hold that the minutes of the

No.IlI re_latirig to promotioh

would amount to depriving/ignoring

otion and is thus a communication

adversely affecﬁng them therefore, it would be con51de1ed a

f‘ﬁnal order’ W1th1n the meanmg of sectlon 4. of the Khyber

Pakhtunkhwa Serv1ce Tnbunal Act, 1974.

connotation and aslheld in Muhammad Anis Oureshi v.
Secretary Ministry bf Communication 1986 PLC (C.S.)
664, the word "order" as used in section 4 of the Service
Tribunals Act, 1973, is used in a wider sense to include
which adversely affects a_civil

s, we allow these appeals and\dlfect the

respondénts'to consider Ithe appellants for pr'omotion against the

Y




Servite Appeal No.7659/2021 ritled *Shahid
titled "Rizwan versus Government of KP &

Service Appeat No.7663/20201 titled “Jnamu

Government of KP & others, "Service Appe al No. 7662720501 titled “Javedullah versus Government & others”, dnd

417 Khan..vs.Govermmeént of KP & others”, Service Appeal No.7660/202 4
others ", Service Appeal No.7664/2021 titled *Wajahut Hussain versus,:

Bench cumprising Mr. Kalim Arshad Khan, Ch

ah and Goveriment of KP & others”, decided on 15.04.2022 by Division
airman and Mrs. Rozina Rehman, Member-Judicial, Khyber Pukhtunkhwé
Service Tribunal, Peshawvar.
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yaéant posts. The DPC shall be held at the eérliest possible, but not
ater than a‘montb of receipt .t.his.judgment>Copie's of this judgment
be placed on all the conn:yacted appeal files. Consign.

30.Pronounced in open Court at Peshawar and given under our

hands and the seal of thé Tribiinal on this 15" day,of April, 2022.
. i . . (Rid

| KALIM ARSHAD KHAN
\ Chairman

(Approved for

B Claad
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEL

f

-ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY "

IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrigation - In chair -
Engr: Ghulam Ishaq Khan, C.E (North) Irrigation . Member
Mr. Muhammad Nawaz, Additional Secretary Secretary/Member
Irrigation Department. :

4. Mr. Sultan Wazir, Section Officer (Reg-V), . Member
Establishment Department.

5. Mr. Niamat Khan, Section Officer (SR-III), ' Member

Finance Department.

2, The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iii. Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)
(Regional office Cadre).

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additionél Secretary, Irrigation
Department presented the agenda Items.

Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three (03) No. posts of
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department

which are required to be filled in under 15% quota by promotion on the basis of

seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate

‘Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed

Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the
officials/officers included in the panel, the committee unanimously recommended the

foliowing Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional
Officer (BS-17) on regular basis.

i. Mr. Khawar Nadeem.
ii.. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan




K

6. The Additional Secretary in'fbr_rﬁed the forum that four (04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of

. regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion

and Transfer Rules, 1989.

7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. No. 06 and 07 ie.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i. Mr. Qudratullah.

it Mr. Magsood Ali.

iii.  Mr. Muhammad Igbal

iv. Mr. Muhammad Yaqoob
Agenda Item No. IT

Promotion of Graduate Sub Enginqer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17). '

8. The committee was apprised that Five (05S) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS—i?) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No.1to 3,5t07,9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of the appellants was-deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and directed the respondents as under: -

“To consider the appellants for promotion against the vacant posts. The DPC shal

be held at the earliest possible, but not later than a month of receipt thi:
Jjudgment”

10. The Department refer the case of appeliants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants fo!
promotion, instead of filling of CPLA (Annex-I).
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11. After examining all the relevant record and judgment of ,Service‘ Tribunal
dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously
recommended the following (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021 '

i Mr. Inamuliah.

i, Mr. Shahid Ali Khan.
ili.  Mr. Rizwan. .
iv.  Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. III

Promotion of AssiétantlStenographer to the post of Superintendent (BS-17)

(Regional office Cadre).
12. The forum was informed that one (01) No. regﬁlar post of Superintendent
(BS-17) is lying vacant which is required to be filled in by promotion on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least ﬁve-yeér service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Supeyintendent are lying vacant in the Department which
are required to be filled in on appointment on acting charge basis.'

13. After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superingendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents.

The meeting ended with vote of thanks from and to the chair.

. Secretary Irrigation.

:? i%‘ Chairman

‘~~:§}§‘ 1 - : '
Chief Ef‘n‘“g"g\g\eé;.(wNﬁi‘tﬁhﬂ) ] * Additional Secretary
Irrigatign-B,‘éBartment Irrigation Department

(Member) (Member/Secretary)

v
S ]
,ﬁ’ [ (R M
Section Officer (R-V) Section Officer (SR-1I1)
Establishment Department - Finance Department

(Member) : , (Member)
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AUTHORITY LETTER

I, Additional Secretary to Govt. of Khyber Pakhtunkhwa Irrigation Departmenf do*l
hefeby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation S‘ectiOn,'I'rrigation 3
Department to file Par'a-wise comments and make statement before the Khyber
Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No.08/2023 -

filed by Engr. Naveed Ullah SDO Shangla Vs Government of Khyber Pakhtunkhwa
through Chief Secretary & others.

AL SECRETARY,
IRRIGAJION DEPARTMENT



