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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

o ) . . :)i;g,).w('. | i | *:\
SERVICE APPEAL NO. 10/2023 | \Qé? -_

Engineer Shazia Batool ~ Petitioner IR,

VERSUS

~ Government of Khyber Pakhtunkhwa through _Respo‘nde'n'ts

Chief Secretary & others

AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf -of

respondent No. 01 & 02 do hereby affirm and declare on oath that the contents 'o.f" S

para-wise comments are true and correct to the best of my knowledge and belief that |

nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath -~

that in this appeal, the answering respondents have neither been placed ex-parte nor |
their defense/ struck }@/ Cost »

Deponent

Superintendent Litigation Section |,

Irrigation Department - :
CNIC No. 17301-1431398-7
Cell No. 0311-9296743
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR/

O L,

Service appeal No. 10/2023

Engineer Shazia Batool Monitoring Officer (P&MC), Appellant

Irrigation Department, Peshawar
Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:
Preliminary ob]'ections:

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon'ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

oV AN

That the appeal is bad for misjoinder and nonjoinder of necessary parties.
ON FACTS

1. Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

2. Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021
but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals.

4. Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Ahnex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunal, the DPC recommended M/S Inamuliah, Shahid Al
Khan, Javidullah, Rizwan and Wajahat Hussain for promotioin to the post of -
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III)

5. Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared. '



! Groﬁnds: -

A.

Incorrect. The promotion order dated 26.08.2022 is legal in accordance with law .

and has been issued in light of directions of Service Tribunal dated .15.'04."2022 by ‘-

convening meeting of the Departmental Promotion Committee.

Para-B is Incorrect as explained in Para-A above.

. Para-Cis Incorrect as explained in Para-A above.

Para-D is Incorrect as explained in Para-A above.

Para-E is Incorrect as explained in Para-A above.
Para-F is Incorrect as explained in Para-A above.

Pertains to record.

. That the respondents also seek permission of this Hon'ble Tribunal to raise further

points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may = -

be dismissed with cost, please.

“

—

Secretary tg Gavt. of Khyber Pakhtunkhwa,
Trrigation Department '
Respondent No. 01 to 04
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o Item No. I1 . |
5. The Additional Secretary presented the agenda that (04) No. regular posts

of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of seniority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five years service as such.

6. After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discussion, the committee unanimously recommended the
following (03) eligible Assistarits (BS-16) 10 the post of Superintendent (BS-17) in
Irrigation Department on regular basis:-

i Mr. Farhad Ali.
ii. Mr. Liagat Ali.
iii.  Mr. Ghulam Faroogq.

AY

Item No. III

deje ved,

7. The Agenda item was d#ered for want of clarification of Establishment
Department on the following:-

i. As per amended service rules of Irrigation Departmenf notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination against which Six (06) officer are working on regular basis while
Seven (07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

ii. Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven

Graduate Sub Engineers were appointed to the post of Assustant Engineer
(BS-17) on acting charge basis in 2011,

ii. The Departmental B & A Examination is conducted after every two years. The

last examination was held in 2020 and the next will be held: in 2022, The officers

of panel at Sr. No. 1 t0 6 & 9 (except S.No.4 “BRA passed) have passed their
‘mandatory Grade B examination and will appear in the A examination in  2022.

N
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- regular posts of Assistant Engineers/Sub Divisional Officer (BS-

p—"

8 The advice of the Establishment Départment will be solicited through a
separate letter that:-

i, As to whether the:amended rules notified on 25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

il If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise. -

Item No. IV

9, The Chief Engineer (South) Irrigation presented the agenda that (07) No.”

regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10, The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:-

i Mr. Riaz Muhammad.

ii.  Mr. Waqar Shah.

iti.  Mr. Noora Jan.

iv. . Mr. Jehanzeb.

V. Mr. Farman Ullah.

vi.  Mr. Shafqat Faheem.
- vii.  Mr. Asad Ullah Jan.

Item No.V

11, The Chief Engineer (South) Irrigation presented the agenda that (02) No.

17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst

the Sub Engineers having degree in B. Tech {Hons) and have passed departmental
Grade B and A examinations with five years service as such,
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12, After examining ali the relevant reéord of the B. Tech (Hons) Degree
Holder Sub Englneers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) in Irrigation Department on regular basis:-

i Mr. Khurshid Ahmad.
il Mr. Muhammad Shoaib.

Item No, VI

13. The Additional Secretary Irrigation Department presehted the agenda that
(01) No. regular post of Administrative Officer (BS-1'7) is lying vacant due to creation In
the Office of Chief Engineer, newly Merged Areas Irrigation Department which is
required to be filled in by promotion on the basis of senlority-cum-fitness from amongst
the Superintendents of the Departmént having at least three years service.

14, After examining all the relevant record of thé Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) In Imgatlon Department on
regular basis.

Item No. VII

15, The Chief Engineer (South) Irrigation Department presented the agenda
that (01) No. regular post of Superintendent (BS-17) is lying vacant in the office of
Superintending Engineer, Irrigatlbn‘ Clrcle, D.1. Khan (Circle Cadre) which Is required to
be filed In by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senlor Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years

service. _
The meeting ended with vote of thanks from and to the chair.
Secretary/ mgabon
Chairman
Chief Engineer (Soth) Depu etary (Reg-111)
Irrigation Departmeptt (Member) - Establis Department (Member)
Y
Section Officer (SR-11)

o : Finance Department (Member)
(Secretaw/Member ) :

7
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Se,vice Appeal No.765972021 titled “Sha *.4[: Khan' vs ;Governmenl of KP & others™, Service dppeal No.7660/2021 ) /}
= ditted “Rizwan versus Government. of KP &athers”, Service Appeal No.7661/2021 mled *‘Wajahat Hussain versus . i
n.ouunrm.nt of KP & others, “Service A peal No, 76(:2/202(31 titled “Javedullah versus Government & others™, and e
Sebvice ‘Appeal No.7663/20201 titled ‘Ingisllah.and Government of KP & others™, decided on 15.04.2022 by Dnn/on -~
Be rlvch wmprumo Mr. Kalim Arshad thm' Chairman and Mrs. Roziria Rehman, Memher Judicial, Khyber yh 7 /'{/‘Tl 1k, \\
A i

.Serwc; Tribunal, Peshawar,

s

PESHAWAR .

N\ § e S S..i;g
BEFORE KALIM ARSHAD KHAN, CHAIRMAN \(%; —S
SR onNA REHMAN, MEMBER(J) '
'rv;zce Appeal No. 7659/2021

Shahid Alz Klnn (Sub'Divisional Ofﬁce1 Shahbaz Garhi Irrigation
Subdwmon Dlstl 1ct Mardan) son of Jehan Safdar.. (Appell{mt)

'
H

Versus

1. Government of KhyberPakhtunkhwa thlough Chief Secretary,
Civil Secretariat, Peshawar. -

2. Segret‘uy to Govern{ment of Khyber Pakhtunkhwa Irrigation
Department, Civil Sec1?tar1at Peshawar.
3. Chief Engineer (South), Trrigation Departmcnl Warsak Road,
- Khyber Pakhtunkhwa Peshawa1 ................... ce .(Respomlems)
Present L :' ' | : .
" Mr. Amin ur Rehr?an Yousafza1 Advocate For appellant. .
Mr. Muhammad Riaz Khan Painda Khel,
Assmt’mt Advocat General .................. --For respondents.
Date of Insti WO e ... 18.10.2021
-~ -+ "Date ofHearmg ........ e L. 14.04.2022

Date of Demsmn. TR e, 15.04.2022

S © . L Senvice Appeal No.7660/2021
%' , Rizwanuliah (Sub Dmsmnal Officer, Flood hngfmon Subdivision
‘No.II, Dl.:tl‘lCt DIK_han)ll son of Abdul Rehman

............ (Appellant)
||

Versus -

. Covcrnmem ot Khyt elpalditunkhwa th1ough Ch]ef Secretary,
Civil Sécretariat, Peshawau

2. Secretary .to Government of Khyber Pakhtunkhwa [rrigation
" Depx artment, Civil Secr tariat, Peshawar.
3. Chief Engineer (South), Irrigation Department Warsak Road,
Khyber Pakhtunkhwa Peshawar..; ............. JUT (Respondents)
Piesmt | |
Mr. Amm ur Re1111|1an Yousafza1 Advocate F01 appellant.
Mr. Muhammad Rl1az Khan Painda Khel,
- o .Ass1stant Advocate General - For responden
1 erep. | Ossistant Advocate General -..... .. e . pondents-
‘ KTTESTED: | . N o
! | Date oflnstltutlon....l ............... w18 }O 2021 . atﬂ\e“
2 iy Date of Heauj ng........... CPUUE PSRN 14.04.2022; a‘i.\O“
Kh\"" p .nm" ul i G
S”V‘anw ' : D'ue of Decil 10n........ e, 15.04.202

-
. . q

l’ ’ <
" Qa
8}



" . ‘ I Senq-iceﬂppeal No.7663/20201 titled * Inarigllah and Government of KP & others”, decided on 15.04.2022 by Division|.
: ' Benclh comprising Mrs Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman; Member Judicial, Khyber Pakhtunkhv

Service Appeal No.7659/2021 titled “Shahiid Ali Khan..vs..Governinent of KP & others ", Service Appeal No.7660/2021

titled " Rizwan versus Government of KPi& oihers”, Sertice Appeal No.7661/2021 titled ,"H{ajahal Hussain versus
Government of KP & others, “Service Appeal No.7662/20201 titled “Javedullah versus Government & others", and

Service Tribunal, Peshuwar.

ll

- : u.Servnce Appeal No.7661/2021 )

Versus

Government of Khybe1Pald1tunkhwa through Chief Secretary, .

Civil Secretdlnt Peshawar.

. Secretary 'to Government of Khybel Pakhtunkhwa Imgauon

Department, Civil Secretanat Peshawar.

. Chief Engineer (South), Irrigation Department Warsak Road,

‘Khyber Pakhtunkhwa, Beshaw ........ PR (Re5p0n dents)

+

- Present:

Se: vice Uribuizal
P esir s

. Chief Engineer (Sou

Mr. Amin ur Rehman Yousafzai, Advocate.. For appellant.
" Mr. Muhammad Riaz Khan Painda Khel,

Assistant Advocate General ............... ....For re’spondehts.
‘Date of Institution.................... 18.10.2021
‘Date of Hearing.................. -...14.04.2022
‘Date of Decision........ DI weren 15.04.2022

4. Servxce Appeal No.7662/2071

'Jf\vedullah(Asswtant Engineer OPS, Imganon and Hydel- Power

Subdivision, Jamrud and Landi Kotal, District Khyber) son of Asad
Malook Khan ........ (Appell(mt)

Vel sus -

. Government of KhyberPakhtunkhwa through Chxef Secret'lry

Civil Secretanat Peshawar.

. Secretary. to Government of Khybe1 Pakhtunkhwa Imgatlon

Department, Civil Secretariat, Peshawar.
h), Irrigation Department, Warsak Road

Khyber Pakhtunkhwa, Reshawar.. ...... AU SRR (Respondents)
Present: , | | . |
Mr. Amm ur Rehn|1an Yousafzm Advooate For appellant
Mr. Muhammad Riaz Khan Pamda Khel,
Assistant Advocatf& General........... e For respondents.
Date of Institution.................._. 18.10.2021
‘Date of Hearjng. ....... e +...14.04.2022
Date of Deol.;ion. . 15.04.2022

DQHO?
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Bench cmnpn sing Mr Kalim Arshad Khan,

Service Appeal No.7659/2021 titled "Shahidﬂﬂli Khan..vs..Covernment of KP & others”, Service Appeal No.7660/2021

- titled “Rizwan versus Governntent of KP ﬁ P

Govermment of KP & others, "Service Appeal No.7662/20201 titled “Javedllah versus Govermment & athers”, and b{ £,
Service dppeal No.7663/20201 titled “ Inamullah and Government-of KP & others”, decided on 15.04.2022 by Dwulon

others”, Sepvice Appeal No.7661/2021 tlded ‘Wajahat Hussain versus

(_halrman and Mrs. Ra ina Rehman Wcmber Judicial, Khyber IgAhtuuMQL

o 5, Service Appeal No. 7663/2071

I“ém“.llﬂ':h(SUb Divisional Officer, Imgatmn Subd -P;l r’f:

Sharigla District Swat) son of Purdil Khan...............

C v

Ve1 Sus

1. Government of Khyb=rPakhtunkhwa throuch Chlef Secretary,
Civil Secretariat, Peshawar.

2. Secretary to Government of Khyber ' Pakhtunkhwa Imoatlon

. Department, Civil Secre{mnt Peshawar.

3. Chief Engineer (SoutL), Irrigation Depaﬁment Warsak Road

Khyber Pakhtunkhwa, P‘

Present:

shawar. ..o, (Respon(lents)

Mr. Amin ur Rehman Yousafzan Advocate...For appellant
. Mr. Muhammad R az Khan Painda Khel,

Assistant-Advpéate General .............. ....For respohdents.
" Date of Institution............. .......18.10.2021
Date of Hearing........ FUTRURT 14.04.2022
- Date of Decision.......covvvvinnnn.. 15.04.2022
" g ' - **.***‘*****I****”‘:*";*.**.* ‘

'APPEALS UNDER
PAKHTUNKHWA

DEPARTMENTAL

MEETING DATED

SECTION 4 OF THE KHYBER
SERVICE * TRIBUNAL ACT, 1974

'AGAINST THE DEG ISION/RECON[MENDATION OF THE

]’RQMOTION COMMITTEE, IN ITS
23.06.2021, REGARDING AGENDA

ITEM NO.III, ON-THE BASIS OF WHEREOF,.  CASE OF

PROMOTION OF

THE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL

CONS

OFFICERS (BS-17) \IAS DEFERRED

LIDATED JUD GEMEN T

Throu gh

s;ngle Judgment the

<y “;\hﬁi ‘4.‘
“Crialy ““‘A‘ A

¢
S&[ vic
PO I Sl

o
RS \‘»\“‘3“‘“ o KALIM ARSHAD KFAN CHAIRMAN.
(e

"‘Shah'.ia’ Ali Khan vs Government of KP. & others”

this

‘instantService Appeal No.7659/2021 titled

, Service Appeal

kzzwcm versus Government of KP & others”,

Se1v1ce Appeal No. 7661/2021 “titled - “Wajahat - Hussain versus

Danpg
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Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Govermnent of KP & others ™, Service Appeal No.7660,2021

LN ‘-':\ [N

titled *Rinwarn versus Government of KP'& whers”, Service Appeal No.7661/2021 titled “Wajahat Hussain versis
R § " Govermnent of KP & athers, "Service .4p;it'al No.7662/20201 titled “Javedullah versys Government & others”, und
T ' Service Appeal No.7663/20201 titled “Inanful(ah and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr."Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkineg
. B o Service Tribunal, Peshawar.

Government of KP & others,“Service Appeal No.7662/20201 titled
“Javedullah versus Gavernment. & others” and Service Appeal

" No.7663/20201 tiﬂed “I vzamﬂlah and Goyern}nent of KP &-others”

are decided because all are similar in.nature. and outcome of the

same decision.

2. Facts, surrounding the appeals, are that the appellants were serving

as Sub-Engineers in B S-11 (upgraded to BPS-16 on 07.03.2018)

in - the lirigation’ Dep;;anment;' that they passed departmental

examination Grade-A - & Grade-B  and “ became eligible for

‘ S S .
promotion to the post {of Assistant Engineer (BS-17), as per the

rules in ‘vogue; that the i'espohdentsv'init'iated the cases of the
.- ﬁbpgllants eﬁong’ with c«iothers for. promotion and prepared working
" paper, alongwith 'lp.ane of eligibi.e Graduate Sub engineers, for
. consideration .a.gaiﬁ.st 12% quo'ta reserved for the holders‘ of BSc

..:Engineer'ing Degree; that synopses of the appellants were placed

before the Departmental "Promo.tiorll‘ Co’mmit:tee.*(DPC), n o its
meeting held on 23.06.2021, under Age_nda Item No;HI,'but the
appellants were not. recommended for promotion rather the Agenda

ltem NotIII was deferred on the pretext.to seek guidance from the

, a{\oﬁ\ “}Establ.ishment- Department, on the following;:

'i. As per amended service rules of Irrigation Department

.noz‘iﬁedv oni 25.06.2012, .z'we'lve posts of .Assistanz

Engineer QL)'S-J?) come under 12% share quota of
Graduate. S'ub Eﬁéiﬁée’}*s. along with , passing . of

departmental grade B and A. examination against which

DannA



LSe/ vice Appeal No. 7659/2021 titled “Shahid
sitled " Rizwan versus Government-of KP &
Governmeni of KP & others, "Service Appeal No. 7662/20201 titled “Javedullah versus Governmeni & others”

Service Appeal No.7663/20201 titled * Inctrmul |ah and Government of KP & others”, decided on 15.04.2022 by Division
Benchcomprising Mr, Aalm; Arshad I\han CH

,{17: Khan..vs..Government of KP"& olhels" Service Appeal No.7661/2021

Eerwce Tribunal, Peshawar.

thers ", Service Appeal No.7661/2021 titled " Wajahat Hussain versus
~and

airman and Mrs. Rozing Rehman. Memlse: Judicial, Khyber Pakhturtkirw

%‘H);.I‘

establishment through a separate letter that: .

ation)

Litigat
Pes‘n AW al

i

il

a..

Before

post of Assis

- every two yea

" at serial No.l

| passed their

six officers are working on regular basis while seven

worki}zg; as Assistant Engineer (BS-1 7) on acting charge

basis since 20

25.06.2012

'oﬂicéfs, :,iricluc"ed in the pahél at 'serzfai No.lto 6 & 9 are

PN - o
- -~

11..

the . passing of grade B&A

examination was not mandatory ‘for promotion to the

post of Assist

A

rant” Engineer and ‘the above mentioned

seven.Graduate Sub Engineers were appointed to the

basis in 2'011.’ij
_9as : )

The departme

and the next

appear in the

rant Engineer (BS-17) on acting charge

ntal B&A examination is conducted after
s. The last examination was held in 2020

I41111 be held in 2022 The oﬁ' icers of panel

t0 6 & (except No.4 B&A passed) have

mandatory grade B examination and will

A eiaminan‘on in 2022.

3. The DPC in paragraphi 8 of the minutes sought advice of the

. As to whether

are j'aplpl.icab

the aménded rules notified on 25.06.2012

~ appointed in 1;he year 2011 on acting charge basis or the
oo - 1

_the instant Ca:lse.

present Service Recruitment rules ‘will be applicable in

. If the. present

t s‘,ervice‘. rules are applicable upon the

|

officers appo,li'nted on acting charge basis then before

—

e to. the above employees who were
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-Bench comprising My, lefm Arshad Khan. c

Service Appeal No.7659/202/ titled “Skahid,

Ali Khan..vs..Governient of KP & others”, Service Appeul No.7660/2021
Jlitled "Rizwan versus Government of KP

others", Service Appeal No.7661/2021 tirled ‘Wajahat Hussain versus
Gavemment of KP & others, "Service /lppeal No. 7662/20201 titled “Javedullah versus Government & others”, and
Service Appeal No.7663/20201 titled * lnanmllah and Governnient of KP & others", decided on 15.04.2022 by D:vlsmn .
hairman and Mrs. Rozina Rehiman, Member Judicial, Ahyber Pakhtunkhwd
Service Tribunal, Peshmmr

W

7. In the replles it was- adm

“?Q.:\\qu&A examlnatlons and

'that ‘the agenda. item fo

. Graduate Sub Engineers

.compleﬁion. of mandatory . examination of these

[
| . . i
.

“officers,the officers junior to them can be promoted to

s

P

the post ‘of-'Aséistant Engineer on regular basis or

otherwise. 'i

lt was then all the appellants preferred dep'utmental appeals on

19 07. 2021 to Respondent. No.l against. the decision dated

23.06.2021 of the. DP(fl:, Whioli, according to them was not

i'esponded within statutory period, compelling them to file these

-appeals.

- It was mamly uxged in the g1ounds of all the appeals that the

appellants had been deprlved of then right- of promotlon without

‘any deﬁciency; that. thel: department had no 1'ighl to keep the

© promotion case pending'{. for indeﬁnite period; that the appellants

: . I
B were not treated in accdrdance Wlth law; that the DPC departed

3

‘hom the - norrnal course )f law Wthh was: malaﬁde on their part

that the appellanfs were deferred for no plaumble Teasons.

.'()n recelpt “of the appeal> and their admission to full hearing, the

'respondente were directed to file reply/_comments, which they did.
tted that the appellants had passed Grade
. . t

had also completed 5 years’ service for

promotlon as A351stant Engineer subject to con51clermg their

:Cllglblllty by the DPC and avallablllty of posts as per service tules;

T prOmotlon .w.as dropped due to non-

availability - of:_ vaca.uc'iel under 12% quota for promotion of
to the rank of Asmstant Engineers BS-17
| :
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“|.Service Appeal No.7659/2021 titled “S,
|+ titled “Ricvan versus Government of;
& . Government of KP & others, "Service
Service Appeal No.7663/20201. titled " namullah and Government of

ahid Ali Khan..vs..Government of KP & othiers”. Service Appeal No.7660/2021
KP & others™, Szrvice Appeal No.7661/2021 titled "Wajahat Hussain versus

Bench comprisirig Mr. Kalim Arshad Kh

Appeal No.7662/20201 titled “Javedullah versus Government & others " and

KP & others ", decided on 15.04.2022 by Division
an, Chairman and Mrs. Rozina Rehuman, Member Judicial, Khyber Pakhtunkingg

. Service Tritunal, Peshawar.
] - -

*(i.e. 6 Nos Sub Engin

ISub Engineers are wo
1

ers are 'working on regular basis while 7 Nos

king on Acting Chérge basis against 12 posts -

. in the share quota of Graduate Sub . Engineers Wwhich already
- éxceeds by one number).

8. We have .heard learned counsel for the’ éppellanfis and learned

| Assistant Advbcate ,Gef-nera‘l fo; the rerspondent‘s and have also gone
| through the reycord.' |
. ~Lea1-ned_ couﬁéel for tk:1e ‘gppellan’;s .reiterate:d the facts and grounds
i_detail.ed _.in the app:eal_'ahd referred to above and' submitted that the
appellan&_had a genuine case t“(.;‘ be cb.nsic.iered for promotion and
“‘th‘ey had- legiti.mate expectgnéy_ for the same.'.i-Ie prayed for
| A_accepta.nce of the ‘a.ppe’als.." |
| i-lOTOn th‘e c'qntrgry thgj‘,l‘eaﬁméd Assistant Advocate General opposed the

. '_argumen't_s advanced by the learned counsel for the appellants and

bl

‘supported the stance taken by the respondents.

(}\‘ — _1 l..The'r‘e'is no dispute that the working paper, for promotion from the
¢ | . “post of Sub Divisiona Officers (BPS.-'16) to the post of Assistant

Engineer-(BPS-l 7), was prepared.on proforma-l_, wherein the details

-of the posts were given. ‘According to the WOrking paper six posts

were shown'vaca@t for making' promotion- under 12% Graduate

quota. Along with the working paper, a pane] of Graduate Engineers

‘:for consideratiori was also annexed on proforma-II (Annexure-J).
" The ofﬁggrs at serial nl:ilrhber 1 t63, 5t7,9, 12 to 14 were shown

in'the panei to.be not e:li'gible_ while the appéllénts’ names figure at

- s'erial{No‘.S, 10, 11, 13 and 15 of the panel. The paﬁel bears

2 .
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< . L. Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/20121
L . Tl titled " Rizwan versus Government of KPi& others”, Service Appeal No. 766172021 titled “Wajakat Hussain versus
: ‘ "L Government of KP & others, "Service Appeal-No.7662/20201 titled “Javedullah versus Government & others ", and
v : ?er vice Appeal No.7663/20201 titled “Inanpillah and Government of KP & others™, decided on 15.04.2022 by Dn vision

Bench comprising Mr. Katini Arshad Khan, 'Cheirman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakh!un/\lm
o ‘ Service Tribunal, Pesheawar.

B {signatu_ré of the Additignal Secretary, Irrigation Department, at the
, e#l‘d of list and the a;ppelllants were shown in  the workm paper to be

| .
' giigiblé for promotion. Similarly, thg ofﬁcer at serial No.4 named
A'iBakhtiar was also shown to be 'eligib1§ for promc;iiron‘.’ The DPC
‘ he}_d Ol:l .2-3.06...-2021 r.e.c orded the- minute':s'o-f 'the procet;,dmg, which

* have been de_:tailed ‘in the preceding paragraphs and -sought

clarification from the Establishment Department vide ‘letter

N'o..SO(Ej/lrr/‘4~3/DPC/..2019/\/01-IX dated 04.10.2021, which was

responded by the,Esta;:)lishmém.Dépanme‘m vide letter No.SOR-
'-'V'(E&.'AD)ﬁfl/Irrig: (;iiatec} 23.11.2021, instead = seeking the
clgriﬁc.ation ~from ttae -Seéretaly. Govemx.nent' of Khy'ber‘
: 1 :
Pzﬂ<htﬁhkhwa, .-Irrig‘atiorél De;partment on fhe following observations:

1. Why the employees were appointed-on" acting charge
basis under APT Rules, 19897 |
;i. Why . the matter rémained linger on for more than ten

years?’

L. For how many times the departmental B&A exams for

these employees in the.ihtclervening period were arranged
by the Administrative Department and whether they
appeared,” lavailed opportunity of appearing the

examination or- deliberately avoid the opportunity of

appearing 1rn the subject examination or failed these

examination?

12 Additional documents. were placed during the pendency of the

mn\ ‘
L;:t%eshawaf clppeals whereby workl

Ing paper was prepared for considering one

DcnnR



Service dppeal N6.7659/2021 titled "Sthid Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
titled " Rinwan versu's Gavernment of {

KP & athers”, Service Appeat No.7661/2021 {itled. “Wajahat Hussain versus .

’ Govermnen( of KP & others, "Service dppeal No:7662/20201 titled *Javedullah versus Governuent & others”, and

Service dppeal No.7663/20201 titled “IAamuliah and Government of KP & others”, decided on 15.04.2022 by Division

* Bench comprising Mr. Kalim Arshad Kth, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunking
Service Tribungl, Peshawar.

Mr. Bal{».htiéi' (at serial'! No.4 of the panel for consideration, .wherein
the names of the appellants also figured) for pfomotion, who was

also deferred with the appellants. The DPC was stated to be held on
A : A ' ‘

13.012022 - and .vide Notification  No.SO(E)IRRI/4-

3/DPC/2019/VolIX: | dated - 28.03.2022, Mr. Bakhtiar was
promoted. _

At this juncture it seefins necessary to observe regarding the above
- referred advice sought by the DPC. As regards first query, whether

the amended rules not{iﬁed on 25.06.2012 were applicable to the

employees who were e’llppoi'ntecl in the year 2011 on acting charge
basis or the present Se;rvice Recruitment. rules will be applicable in

; J
the instant.case, it is observed that the administrative rules cannot

%

be given retrospective effect. As regards the second query whether

the: junior officers co,u"ld be promoted when the seniors already
appointed on “acting :harge‘basi_s could not -qualify either of

departmental B&A exa ninations, it is in this respect found that the

‘basic queiljﬁcation 'for eligibility to be 'éonside1~ed for promotion to

_the post of Assistant Er gineer (BPS-17), is passing of departmental

B&A examinations and when the seniors could not get through the

both'or any of them, th Y are not eligible and obviously next in the

1§

line-were to be considered.

14.As to the observation of the Establishment Department:-

(i)  Why the employ{eg's were appointed on acting charge basis

under the KhyberiPalmtunkhwa Civil Servants (Appointmen,

Promotion and Tr;’ansfer) Rules, 19892

.
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Service Appeal No.765 9/2021 titled "Shaiucl/ll Khan..vs.. Govermnemof KP & others”, Service Appeal No.7660/2021]
titled “ Rizwan versus Goveriunen® of KP & others ", Service Appeal No.7661/2021 mled “Wajahar Hussain versus
**Government of KP & others, "Service Appeg! No. 7662/2020! titled “Javedullah versus Government & others”, and

Service dppeal No.7663/20201 titled "It

i ‘-h and Gover 1 of KP & others", decided on 15.04.2022 by D:w sion

Bench camp: ising Mr. Kulmz Ar:had Khan, Cfmmnan and Mrs. Rozina Rehman, Member Judrmal Khyber Pakhtunkhw

Service Tribunal, Peshawar,

(ii)" Why the matter remained linger ,on_for'more than ten years?

(111) ‘For how. many times the departmental B&A examinations
| for these employegs in_the intervening period were arranged

'bSI the Administrative Department and whether th}ey

appearedy,v availed ‘opportunity of appearing in the

examination or

deliberately  avoided the opportunity of

appearing in ‘the!examination or deliberately avoided the

T

opportunity of app%earing in the subject examination or failed

these examination|

it is observed that no

this respect is. found

]

r!e]ply -of the Administrative Department in

placed on the record. Whereas without

replying the queries the!I Administrative Department promoted one

Bakhtiar, referred to abdve. -

15.There seems lot of conflict in the working paper and minutes of the

‘meeting.of the DPC held '0n~23.06_.~2021 and that of the replies

six posts weré shown

convened and lengthy

s

‘ and contended that the

panel of .officers fot

submitted by the respondents. In-the working paper and the minutes

vacant for filling, of which the DPC was
e;'(er,cise of preparation ‘of ~w0rking. paper,

‘considera’tion“and | holding of. DPC was

undertaken, whereas in| the replies the respondents took a U-turn

posts were not vacant. If the posts were not

vacant then'why the lengthy exercise of preparing working paper,

panel of officers and above all .holding of DPC was done? This is a

 their replies or for that

P e questlon whnch could not have been answered by the respondents in

matter during the course of arguments., It was

panp1 ()
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Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs. Government of KP & others ", Service Appeal No.7660/2021
titled *'Rizwan versus Government of KP & gthers”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus
Govermnent of KP & others, "Service Apped] No.7662/20201 titled “Javedullah versus Government & others”, and
Service. Appeal No.7663/20201 tided " inamullah and Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chdirman and Mrs, Rozina Retunan, Member Judicial, Khyber Pakhtunkhd

L ' . Service Tribunal, Peshawar.

_the stance of the respondents in the repliés that the Agénda'_ltem
No:III was aroﬁped-.dué tcij) non-availability of vacancies under 12%
: - . ’ I . .

.quﬁta for promotion of i(_3ra'duat.e ‘Sub Ehgiqeers to the rank of
.Ass;istant Engiﬁe'ers BS-17 (i.e.'6 Nos.'S'uB Enginégrs are.working
on regular basis while 7 Nos. Sub Engincéi:; éré'w01'1£ih'g on Acfi/ﬂg
Cliélfée basis againét 12 posts in tﬁe share quota of Graduate Sub ’

‘Engineers which already exceeds by one number). This stance is in

cléar negation to the working paper, panel Iis_t of the officers and

minutes of the DPC wherein these 6 posts are shown vacant and
were intended to- be ﬁllec_‘ in by promotion. So far as contention of

the respondents that the seats were occupied by the officers on

acting charge basis, so those were not vacant, it is observed in this
{ : .

1'egzi'1'd that ruleQ of .th?c Khyber Pakhtunkhwa Civil Servants
(Appoinuhent, Promotion and Transfer) Rules, 1989 (the Rules) is

‘quite clear and is reproduced below for facile reference: -

"9, Appointment on dcting Charge or current Charge Basis, (1)
Where thé appointing, authority considered it to be in the public
interest to fill a post reserved-under the rules for departmental
- promotion and.the mdst senior ¢ivil servant belonging to the cadre
or Service concerned, fwho' is otherwise eligible Jor promotion, does
not possess the \s;oegg'ﬁ'ed length of service the auth
him to that post on acting charge basis; "
-Provided that no' such appointment shall be made, if the prescribed
length of service is short by more than [three years].
- [2)]. Sub rule (2) ofirule-9 deleted vide by Notification No. SOR-
YI(E&AD)1-3/2009/Viol-VIIL, dated 22-10-2011,
(3) In the case of a p.: st in Basic Pay Scale 17 and above, reserved
under the rules 1o be filled in by initial recruitment, where the
appointing authority is satisfied that no suitable officer drawing pay g

ority may appoint

category to fill the post and it is expedient to fill the post, zt:gza‘f:“
appoint to that post an acting charge basis the most senior (‘f?‘ijcer
otherwise eligible for promotion in the organization, cadre or
service, as the case may be, in excess of the promotion quota, :
(4) Acting charge appointment shall be made against posts virhich are
likely to fall vacant .nf(')r period of six mo

.. v vacancies' occurring i for less than six m

|
|

nths or more. Aguinst
onths, current charge

in the basic scale in ‘which the post exists is available ing thar ;@a@




v . < Service dppeal No.7659/2021 titled “Shajid Ali Khan..vs..Government of KP & vthers”, Service Appeal No.7660/2021
o . titled "Rinwwan versus Govermment of K{’ & othefs ", Service Appeal No.7661/2021 titled “Wajahat Hussain versus
. ro ) Govermnent of KP & others, “Service dppeal No.7662/20201 titled “Javedullah versus Government & others", and
: . Service, Appeal No.7663/20201 titled * Indmutlah and Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs: Rozina Refunan, Member Judicial, Khyher Pakhtunkhw
: Service Tribunal, Peshawar. .~ .

Ny

appointment may be made according to the orders issued from time
to-time, _ ' ‘
(5) Appointment on acting charge basis shall be made on the
recommendations of the Departmental Promotion Commitiee or the
- Provincial Selection Board, as the case may be.
(6) Acting charge c&ppointment shall not confer any vested right for
regular promotion 1;0 the post held on acting charge basis.”

(,Underli‘ning is ours)

16.Sub _rule (2) of the .abo've rule Was,deleted\{j,de Notiﬁcation

~

'vNo'.SOR-V;(E&AD)1’.-3,/2009-/\/01'-\1111, ~dated 22-10-2011. The

deleted sub-rule is alsojreproduced as under:
“((2) So long as a civil servant holds the acting charge appointment, a civil
“wervant jurior to him shallinot be considered for regular promotion but may be

uppainted on acting chargt basis to a higher post.)”

17.Before deletion of .suﬁ rule (2) of the rules, a junior officer to a

senior éivilservant,So long as he (the senior) holds the acting charge

appointment, could nc%t‘be considered for régular promotion to a

higher post. The provi_%ions of Rule 9 of the rules though empowers
| .

the Appointing Autharity. to make appointment of a senior civil

servant on acting charge ba'sis-buvt, even after deletion of sub ;'ule (2)
..‘cilf the ibid ruleé, thait will not disentitle a junior. officer to be
= . considered for reA.gtlllaér promojtion toa higher;posti"

. 18.Rega1'_/ding- the écﬁng charge a;ﬂpdintmeﬁt,‘ the august Supi‘eine .Court
of .’P.gkistén has aconsistent view that such posts being a stopgap
al;l'angelnellt, could n bt be a hurqle, for- promoting the deserving
officers.on fhe‘ir availability. ‘Reli'étnce in this resﬁect is placed on

PLC 2015 (CS) 151 titled “Province of Sindh and others

Versus Ghulam Fareed and others”,

wherein the august Supreme

" Court was pleased to hold as under: ' S
Y12 At times offi

L"m’ possessing requisite experience to qualify

f'
'
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. © | Service Appeal No.7639/2021 titled " Shahid 4li Khan..vs.,Government of KP & others™, Service Appeal No.7660/2021 g i
W o . titled " Razvean versus Government of KP & bihegs . Service Appeal No.7661/2021 titled “Wajahat Hussain versus : -
- ] Government of KP & others, “Service Appeql No.7662/20201 titled “Juvedullah versus Government & others”. and f/
. . Service Appeat No.7663/20201 litled " Inamullah and Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chutrman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinv
. Service Tribunal, Peshawar.

K Jor-regular appointment may not be available in a department.
However, all such exigencies are taken care of and regulared by
statutory rules. In this respect, Rule 8-4 of the Sindh Civil Servants
(Appointment, Promotion. and Transfer) Rules, 1974, empowers the
Competent Authority to, appoint a Civil-Servant on acting charge
and current charge basis. It provides that if a post is required to be
filled through promotioln and the most senior Civil Servant eligible
Jor: promotion does nat possess the specific length of service,

. appointment égf'eligz’bleg officer may be made on acting charge basis
affer. obtaining’ approval of the .appropriate Departmental
‘LPromorion Commiftee/Selection Board. Sub-Rule (4) of the afore-

v referred Rule 8 further provides that appointment on acting charge

basis shall be made for vacuncies lasting for more than 6 months
and for vacancies likely to lasr for less than siy months
Appointment of an officer of a lower scale’ on higher post on
current charge basis Is made as a stop-gup arrangement and
should not under any circumsiances. last Jfor moré than 6 months.
This acting charge appointment can neither be construed 1o be urn
. appointment by promdtion on regular basis for -any purposes
- including seniority, nor it confers any vested right for regular
appointment.; In other viords, appointmeni on current charge basis
15 purely. temporary ity narure or stop-gap arrangement, which
remains operative for Short duration’ until regular appointment is
muce ugainst the postl Looking i the scheme of the Sindh Civil
Servans Act and 'Rulm"./i'amecl thereunder, it is crystal clear that
- there Is no scope of appointment of a Civil ‘Servanr 1o a higher
- grade on OPS basis ex cept resorting o the provisions of Rule 8-A,
which provides that in exigencies appointment on acting charge
hasis can be made, sub‘iect 10 conditions contained in the Rules.”

1

. 19.The august Supreme Couft of Pakistan in another judgment reported
' .

. as2022 SCMR 448 titled “Bashir Ahmed Badini, D&SJ, Dera Allah

an and .others Versz; Hon'ble Chairman and Member of
Administration Coﬁqmjttee and Promotion - Conlé.'m:;.'ttee of }‘zqn’ble
High :Courf of Baloc}’zi;vran and orhers”; vis-a-vis the ‘st(ﬁpgap.’, ‘ad
hoc ’:.and femporary natuze, gfaciously observed that:

“This stopgap arrangement as a temporary measure for a
particular period of time does. not by itself confer any right
on the incumbent for regular appointment or to hold it for
indefinite period but at the same time if it is found that
incumbent is qualified to . hold the post despite his
~ appointment being ‘in the nature of precarious tenure, he
. would carry the right to be considered for permanent
X appointment through the process of selection as the
continuation of a%i hoc appointment for considerable
length of time would create an impression in the mind of
the employee that he was being really considered to be .
re,ta'iifzed on regular basis. The ad hoc appointment by its
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s ) Service Appeal IA\I0.4 76592021 titled “Shahid Ali Khan..vs..Govermment of KP &.olhzrs“, Service Appeal Nu.7660/202}
- ; titled “Rizwan versus Government of KP & othess”, Service Appeal No.7661/2021 titled “Wajahat Hugssain versus

Government of KP & others, "Service Appeal No.7662/20201 titled “ Javeduliah versus'Government & others”, and
| Service dppeal No.7663/20201 titled *“inam! itlah and Government of KP & others ", decided on 15.04.2022 by Division
Bench comprising Mr, Kalim Arshad Khan, Ghairman and Mrs. Rozina Rehman, Member Judicial, Khyher Pakhiunkined
o ' Service Tribunal, Peshawar. :

very nature is transitory which is made Jor a particular
period and creates| no right in favour of incumbent with
lapse -of time and| the appointing authority may in his
discretion if neceém!zry, make ad hoc appointments but it is
not open for ihe authority to disregard the rules relating to
the filling of vacanties on regular basis in the prescribed
" manner, In the ca.s‘!, of Tariq Aziz-ud-Din and others: (in
- re: Human Rights| Cases’ Nos. 18340,9504-G, 13936-G,
| 13635-P and 14306-G 16 143309-G of 2009) (2010 SCMR
" 1301), this Court held that in case where the appointing
. authority is satisfied that no suitable officer is available to
" fill the post and if) is expedient to fill the same, it may-"
appoint to that postion acting charge basis the most senior
oificer otherwise eligible Jor promotion in the cadre or
service as the case may be. It is the duty and. obligation of
. the competent authority to consider the merit of all the
eligible candidates \while putting them in juxtaposition to
isolate -the meritorious amongst them. Expression 'merit
includes limitations prescribed under the law. Discretion is
r0 be exercised according to rational reasons which means
that; (a) there be finding of primary facts based on good
‘evidence; and (b)| decisions about Jacts be made for
" reasons’ which serve the purposes of statute in an
intelligible’ and reasonable manner. Actions which do not
meet " these threshold requirements are considered
arbitrary and misuse of power [Director Food, N.-W.F.P v,

Messrs Mq‘dz’na,Flo;ur and General Mills (Pvt.) Ltd. (PLD
2001 8C 1).” K o

?.O.Shnibrl»y, i 2016 SCMR.2125 titled “Secretary to Government of

the Punjab, Comlnunicavtion and Works.Depértment, Lahore. and

. others Versus Muharmad Khalid Usmani and others” the august

Supreme Court was pleased to have observed as follows:

“15. As s eviden"" Jrom the. tabulation given in the
earlier part of this Judgment, we have also noted with
concern that the rgzspondenrs had served as Executive
Engineers for manyiyears; two of them for 21 vears each
and the two others| Jor 12 years each. The concept of
officiating promotion of a civil servant in terms of rule 13
of the Rules is obv ously a stopgap arrangement where

Dposts become avaz’lalble in circumstances specified in Rule
13(i) of the Rules

and persons eligible for regular
promotion are not available. . This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall no
confer any right of promotion on regular basis and shall

Page 1 4
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Service dppeal No.7659/2021. titled " Shehid /[llli Khan.,vs..Government of KP & others ™, Service Appeal No.7660/2021
titled “Rizwan versus Government of KP & athers & Serviee Appeal No.7661/2021 titled " Wajahat Hussain versus
Covernment of KP & others, “Service .4ppea‘ No.7662/20201 titled "Juvechlluh versus Government & others " and

ice Appeal No.7663/20201 tided " Inamuligh and Government of KP & others”, decided on 15.04.2022 by Division

Servi
Bench'comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw

Service Tribunal, Peshawar.

be liable to be terminated as soon as a person becomes
available for promotion on regular basis.”

‘The august Apex Court in‘:paraégraphs 20,21 & 22 ruled as under:
. - {

- “20. The rezqord_.pl?roduced before us -including the
working paper p;'oEd'zwed' before the DPC held on
11.08.2008 shows that the sanctioned strength of XENs in
the appellant- Department at the relevant time was 151;
out of which 112 were working on regular basis and 47

1 oon officiating basis. |t is also evident that 39 Executive
| Engineers’ posts were available Jor regular promotion.
This clearly shows |thdt 39 Executive” Engineers were
working on officiating basis- against regular vacancies.

- We have asked the lzarned Law Officer to Justify such a |
practice. He has supmitted that this modus operandi is
‘adopted by most Government Departmenis to ensure that
corruption and unprofessional conduct is kept under
check. We are afraid the justification canvassed before us

_is not only unsuppolted by the law or the rules but also
lends ample supportlto the observations made in the Jafar

- Ali Akhtar's case reproduced above. Further, keeping
civil servants on officiating positions Jor such long

periods is- clearly Violative of the law and the rules.

Reference in this regard may usefully be made to Sarwar

Ali Khan v, Chief |Secretary 1o Government of Sindh

(1994 PLC (CS) 411}, Punjab Workers' Welfare Board v.

Mehr. Din (2007 SCMR 13), Eederation of Pakistan v.

Amir -~ Zaman  Shi lvzwari "(2008 SCMR 1138) and
‘Government of Punjab v. Sameena Parveen (2009 SCMR
/). ‘ ' : L

21, During hearing of these appeals, we have noied
with.concern that the device of officiating promotion, ad
hoc promotion/appointment or temporary appointment
etc. is used by -Government Departments to keep civil
servants under thein influence by hanging the proverbial
sword of Damoclesi over their heads (of promotion 'on
officiating basis' liable 10 reversion). This is a constant
source of insecurify, zmc"e;jmin{v and anxiety for the
concerned civil servants for. motives which are all too
obvious. Such-practices must be seriously discouraged
and stopped in the ipterest of fransparency, certainty and
predictability, which are hallmarks of a svstem of good
governance. As observed in Zahid Akhiar v. Government
of Punjab (PLD 1995 SC 530) "a tamed subservient
bureaucracy:can n cither be helpful 10 the Government

nor it is- expected ito inspire public confidence in the
administration”. ' g '

% .\;X\_
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-Serviee dppeal No.7659:2021 titled * S'ha/udv/ﬂi Khan..vs..Government of KP & others ™, Service Appeal No.7660/2021
titled " Rizwan versus Government of KP & others™, Service Appeal No.7661/2021 titled ' 'Wajahat Hussain versius
Government of KP & vthers, “Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and
Service 'fppeal No.7663/20201 tited "Inamullah and Government of KP & others”, decided on 15.04.2022 by Division
Beénch comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber PaAf:l:onk/:lu
1 . . Service Tribunal, Peshawar.

22. This issue wis earlier examined bv this Court in
Federation of Palistan v. Rais Khan (1993 SCMR 609)

and'it was held that "it is common knowledge that in
spite of institution, of ad hoc appointments unfortunately
. being deeply entrenched in our service structure and the’
period of ad hoc service In most cases running into
several years like Iz,‘he case‘o‘f the respondent (8 years' ad

hoc  service in (BPS-17). ad hoc appointees are’
_ considered to haye hardly any rights as opposed to
.| regular appointees though both types of employees may
' be entrusted with identical responsibilities and
discharging similar duties. Ad hoc appointments belong
to the family of |"officiating”, "temporary” and "until

further orders" lappointments. In" Jafar Al Akhtar—
Yousafai v. Islagnic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not specifically authorized by any law and
the Government/¢ompetent authority continues to trear
the incumbent of u post as. officiating; it is only to retain
extrq disciplinary; powers or for other reasons including
those of inefficiency and negligence, e.g. failure on the
part of the relevant authorities to make the rules in time,

/ that the prefix ’offzc tating!" is continued to be used with

the appoz‘rztm’enr 'cma’ in some case for years together.
“And in proper cases, [hetefwe Courts (at that time
Servue Tribunals had not been set up) are competent 10
decide whether jor pracncai purposes and for legal
\Cconsequences S'u(.”‘h appointments hayc permanent
character and, when it is so found, to give legal effect to
it." In Pakistan \Railways v. chfaru//ah (1997 SCMR
- 1730), this Court observed that, "appointments om
7 - current or acting charge basis are contemplated under
the instructions ds well as the Rules for a short duration
as a stop-gap arfangement in cases where the posts are
-to be filled by initial appointments. - Therefore,
continuance of sz:zch appointees for a number of years on
current or acting charoe basis is negation of the spirit of
‘instructions and \the rules. It is, therefore, desirable that
where appointme nis on current or acting charge basis
are necessary in the public interest, such appointments
-should not contipue indefinitely and ey ery effort should

be made to fill posts through regular appointments in
-shor tcs{ posmble1 time.”

-

By way of the stated vgluable Judgment referred to above, the

august. Supreme Court mamtamed the dec131on of the Punjab

?elwce Tubunal Lahore, whereby the appeals ﬂled by the

‘ﬁn\&’ 2&“
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o Ali Khan..vs..Government of KP & uthers”, Service Appeal No.7660:2021

& others”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus

eal No.7662/20201 titled “Javedulleh versus Government & others™, and

Service Appeal No.7663/20201 titled “Inarullah and Government of KP.& others", decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiy
o Service Tribunal, Peshawar.

- Service Appeal No.7659/2021 titleld *Sha
. | ‘ titled " Rinvan versus Government of KR,

- . Government of KP & others; "Service Ap

.respondént's weré allowed and the ordér,' iinpugﬁe’d beforé the
.Service'Tribun'a.l dated .:25.‘08.2008 pass_ed b);\'the Secretary,
Communication anld‘ W.c‘rks _Depaﬁmellt, G‘o‘vernment' of the
"Puhjab, Lahore, 1'ever't§.'1g them. to their original ranks of
A_séistant Engineers, was set aside to .th’eAir extent. As a
consequerice, .all the resipondenfns were deemecl'.‘to have been
pl‘@ﬁloted as Execuﬁve Engincers on regular bésis with' effect
frolm' the »respef;tive‘dates on wh-i'chl they- Were promote’d- ‘on.~

officiating basis’ with alj3conse&1uential benefits. It was further

heH that thg coﬁdition-{of 'on dfﬁciati‘ng Basis‘ contained in
pr.omotioh orders of all tll';le 1‘§sptonde‘nts shall stand déléted but it
was a ca.se w'h‘e.re thie plg:r'sdns pr-om'oted ‘on ofﬁciating basis’
\'#_fere duly 'qu.aliﬂe.d toi Be regularly " promoted against the
-p-romotion posts, therefpr?e, wiédom ié derived that in a case; like
one in _h.‘and, whefe the pel;sons promoted ‘bn‘acting charge

.. basis”-did not possess| the requisite qualification or other

prescribed criteria fpr ]iaroxﬁoti(')n,‘should remain ‘on acting
charge" basisl’ i.e. that m:ade fm{stopgap'arranggament till their
. qualifyirg for their eli.gil:.)il'ity and suitability for regular

.romotidn Qr till the a'v.ailabilit}; of the suitable and qualified

-officers. The officers promoted ‘on acting charge basis® could

not, unfortunately pass the requisite either prades B&A both

: . . ' ‘j l ' . . M
€Xaminations or any of the two grades’ -examination, therefore, -

they were not ‘found eligible as per tile.wdrkin'g paper. And as

Y 't, 0 they were ‘on acting charge basis’ for more than a decade, the
hdtion Officer (Linga ﬁawaf T o , - .

riation gepartmentpes sl . .

11 L : .
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titled Rizwan versus Governmen) of KP

Service Appeal No.7659/2021 titled “Shahid

Government of KP-& others, "Service Appeal No,7662/20201 titled \Javedullah versus Government & others”, and
. Service Appeal No.7663/20201 titled “Inami

Bench comprising Mr, Kalim Arshad Khan, Chairinan and Mrs., Ro=ina Rehunan, Memb
. . . - | Service Tribunal, Peshavar. -

Ali Khan.vs..Government of KP & others™, Service Appeal No.7660/2021
& others”, Service dppeal No.7661/202{ titled "Wajahat Hussain versus |

illah and Government of KP & others”, decided on 15.04.2022 by Division
er Judicial, Khyber Pakhtunkhw

departme“nt seems reluctant to fill the vacancies, (occupied by

them ‘on acting charge.

basis’) by regular promotion despite

-availability of suitable and qualified officers.

ZI.The honourable High doun of Sindh in a case reported as 2019

PLC (CS) 1157 _titled “/Ilitrar,z'llah K‘han.Chandion versus Federation

of Pakistan through' Secr.Fz‘ary Establishment and another” observed

as'under:
| .

“16. Admittedly, the Petitioner was -encadered in Police

Service of,Pakistgn on 19.10.2010 'and his seniority
" would be reckoned from that date. We are mindful of
the fact that acting charge promotion is virtually a

- .stopgap arrange

ment, where selection - is made

pending regular ‘promotion of an officer not available

at the relevant tinle of selection and creates no vested

right for promotion against the post held.”
. ‘ 1] .

(Underliriing is 'ouri; )

appointment. Sub rule

- qualifications and oth

. ‘ ' o 1‘ 3 ‘- ) ) :
' 22.Pr0ceed1_ng ahead, Ru_]é: 3 of the rules pertains to

department concerned to lay

|

method of

L

(2) of rule 3 -of the rules empowers the

down the method of appointment,
o

l

=

>r -conditions ~ applicable .to a post in

consultation with the Est ablishment and Administration Department

and the Finance Departir

, ' |
23. While Rule 7 of the rule

transfer. Sub rule (3) of 1
“(3) Persons po

It ey

the case may be.” '

i
5% '\\\ ' - ’ .. J
ot : "

. ’ ot \t\“"%?\ E: Sl
Set’llo“g %gﬂmeni?w‘a }

Julfilling such conditions as laid
promotion or transfer to a post shall be considered by
the  Departmental

Provincial Selectio;llfz Board for promotion or transfer, as

ent.
s is regarding appointment by promotion or
ule 7 of the rules states that:

ssessing  such  qualifications and
down for the purpose of

Promotion. Committee or . the

Page1 8



08
omrtmet

irgetion D

-« i{'
a 0 ",
gechon o

X XA

hyvhere s
Seryie,. Try P iatsief

!’c,ﬁhawu:'

1
i
N
i

e

i
1

Service dppeal No.7639/2021 titled "Shahi!{ Ali Khan.vs, Government of KP & others”, S

- titled " Rinvan versus, Government of KP

Government of KP & others, "Setl'vice A/J,!u)eu’ No.7
Service Appeal No.7663/20201. titled “Inamutlah a

Bench comprising Mr. Kalim Arshad Khan, (

ervice Appeal Nu. 76602021

& others ™, Service Appeal No.7661/2021 titled "Wajahat Hussain versus

662/20201 titled “Javedullah-versus Government & others”, and

nd Government of KP & others”, decided on 15.04.2022 by Division

Chairman and Mrs. Rozing Rehman, Member Judicial, Khyber Pakhtunkhw
Service Tribunal, Peshawar.

N

This means only the pers

‘ Fro
iy Tttt

i

fulfilliﬁg' such condition

, R
promotion shall be consi

not leave room for the

ons possessing the qualifications and

by

5 as laid ‘down for the purpdse of

dered for promotion because it does

persons, who, do not possess such

qualification and fulfilling such = conditions, to be also

considered  for such| promotion. Vide Notification

NOTSO(E)/.IRR:/Z;B-S/?'SA
.De:partn.l'en‘t of the K‘hybei
the Establi.shrAnentA & Ads
Dépaﬂmeht, léici ~dow
élualhificati‘on and ,othe'r co
5 of Appeﬁdix ,(pagels 1

applicable fo the posts i

serial No.4 of the Appenc

~ Divisional Officer/Assist

Degree in-Civil/Mechan

through initial recruitmer
' |

who acquired, during ser

* Engineering from a rece

promotion, on the basis o
the Sub Engineers who

Civil/Mechanical

dated 17.02.201 1,  the Irrigation
T Pakhiﬁnkhwa, in.c\onsultation with
ministration Deiﬁafirhent and -Finance =~
n, the method of 1‘eC1'ﬁit111ent,
nditions_#eéiﬁed in COlLl.mI.lS No.3 to
0 5) to the above notification, made
P‘colltllm'n:No.'Z of the Appe’ndix. At

ix the post of Assistant Engineer/Sub .

ant Director (BPS-17) is mentioned.

The cjualiﬁcation for ‘apbointmenf is'prcscribed to be BE/BSc

1 ,
cal Engineering from a recognized

University. Sixty-five petcent of the posts were to be filled in

1t. Ten percent by promotion on the

tkﬁ’i‘%fﬁﬁ';%?%ﬁ of seniority cum fitness from aniongst the Sub Engineers
sent PEST . '

vice, degree in Civil or Mechanical
gnized University. Five percent by

f seniority cumn fitness, from amongst

Jjoined service as degree holders in

Engineering. " = Vide - Notification

\;":3
PN

*, 4
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Serviee Appeal .Na. 765972021 titled "Shahid\Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/221
™

tiled “Rizwan versus Government of KP J

Government of KP & others, "Service Appeal No.7662420201 titled " Javeddiah versus Government & others”

Service Appeal No.7663/20201 titled “Inannillah and Government of KP & others ™ decided on 15.04.2022 by Division
.Beuch comprising Mr: Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, M

Service Tribunal, Peshawar.

others”, Servicé Appeal No, 766112021 titied “Wajahat Husscain versis
L and

ember Judicial, Khyher Pakhtunkine

No.SOE/IRR/23-5/2010-

I dated 25.06.2012, the notification

.of 2011 was amended. The amendments, relevant to these

appeals, aré reproduced as

under:

In the Appendix, :

1" Against seria] N

. . . |
. entries, n clause

Amendments

0.4,in column No.5, for the existing

(b), (c)and (d), the following shall

be réspectively S

(b) twelvé perc

ubstituted, namely: -

seniority cum

+ Engineers, havi

‘ Mechanical E

ent -by promotion, on the basis of
fitness, from' amongst the. Sub

g degree in Civil Engineering or

list of the Sub

- Engineering or

i
\HOR et
(et ?e@’.\b

thé date of their

et

24.The working ﬁ.aper also

STED . . -
. - In view of the same,

& INER
Khybor Pakbhtulitw
S'crvicc Tyibranal
Pestinawnag

b

eligible and the officers

ngineering:  from - a recognized .

University and have passed departmental grade B&A

examination witP five years’ service as such.

'

Note:- For the piirpose of clause (b), a joint seniority

Engineers having degree in Civil

Mechanical Engineering shall be
| ‘ . .

. i : . ]
. L ' | . . . ' . .
. maintained and their seniority is to be reckoned from

appointment as Sub Engineer.

contained the requirement of the rules and

the panel of ofﬁcérs was prepared on

» proforma-II, which é_l,early shows that all the appgllahts were

who were allegedly holding acting charge

4
i

~.

PageZO



Service Appeal No.7659/2021 titled “Shahid l{ﬂi Khan..vs..Government of KP & others”, Service Appeal No. 766072021

L]
/ titled " Rizwan versus Government of KP &Fi others", Seryice Appeal No.7661/2021 titled “Wajahat Hussuin versus
. " ‘ _' Government of KP-& others, "Service Appefl No.7662/20201 titled “Javedullah versus Government & others L and

. Service Appeal No.7663/2020} titled “Inamulfah and Government of KP & others", decided on 15.04.2022 by Divisior

Bench comprising Mr, Kalim Arshad Khan, C halrman and Mrs. Rozina Rehman

| Service Tribunal, Pestunwar, '

, Membér-Judicial, Khyber Pakhtunkin,

of the .po'sts; were not eii}gib’lg. Neith‘er' any deficiency of any of the
'app'ellants.could'be .poih%ed out iﬂ the repli‘es norl'argued before us
ratl.ier in paragraph 6 of tiheT replies, the eligib"il-i.ty and fitness of the
appellant's' wa.s ’admitted; n "une'quivocal ter"ms.b ‘The only reason
which was staf[ed iﬁ.the?repliés,'the non»availaliaillity; of the .posts
because the 'vac;mt p.os'tsui detailed in the Woricing paper and in the
minutes of the DPC, wé:ffe Qcéﬁpied by ‘the ineligible officers on
actii;-ig charge basis since-%ZOll n Liltter violation of the rules and the
1néithod Iéid dov'vn.by the 1dep_amment, con.cerne':d. .
: -25.i11 a recent judgmént rei)drfed a's. 2022 'SCMR 448M~‘tiﬂed:“_'Ba,.;jzir
| %Ihmed Bédini,,D&SJ, Dera Allah Yar and others Versus Hon'ble

‘Chairman " and Member of  Administration Committec  and

Promotion Corimittee oJf hon'ble High Court of Balochistan and
.. others”, the august'Sﬁpre'me Court of Pakistan has held as under:

, _ :
g 13 Accw'dihg to; Section 8 of the Civil Servants Act,

o 1973, for proper administration of a service, cadre or post,
the appointing authority is required to make out a seniority
list of the members) but no vested right is conferred to a
particular seniority. in such service, cadre or post. The
letter of the law fu,rf*her elucidates that seniority in a post,
service.or cadre to which a civil servant is appointed shall
take effect from the date of regular appointment to that
post, whereas Section 9 is germane to the promotion which
prescribes that a civil servant possessing such minimum
qualifications as may be prescribed shall be eligible for
promotion . 16 a \higher post under the rules for
departmental prom(ﬂation in the service or cadre to which
he belongs. Howeyer, i it is a Selection Post then
i promotion shall. be; granted on the ‘basis of selection on
: _ merit and if the post is Non- Selection” Post then on the
basis of seniority-c m-fitness. A quick look and preview of
Rule 8-B of z‘he'Cileil. Servants (Appointment, Promiotion

and Transfer) Ruleis,'_197_3 ('1973 Rules') shows that an
" Acting Charge,Appqintment can be made against the posts

which are likely to f‘lel vacant for a period of six months or

~

QN
)
Q.
.
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Service Appeal No.7659/2021 titled. “Shahid :

Goverminent of KP & others, "Service Appeg
Service Appeal No.7663/20201 titled “Inamul|

dervice Tribunal, Peshawar. ’

li Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
* titled "Rizwan versus Govgrament of KP &|others", Service Appeal No. 766112021 fitled "Wajahat Hussein versus
! No.7662/20201 titled “Javedullah versus Government & others”, and

ah and Government of KP &-others ", decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, {.‘h‘«irman and Mrs. Razina Rehman, Member Judicial, Khyber Pakhtunkhw,

. more which appointment. can be rmade on the

recommendations of Departmental Promotion Committee

. or the Selection Baard. The acting charge appointment

does not amount to an appointment by promotion on
regular basis for any purpose including seniority and also

does not confer any| vested right for regular promotion to

the post held on ac
“method of making Ad-hoc’ Appointments is available with

ing charge basis. Under Rule 18, the

" held on acting change basis. ”

the procedure that if any post is required.to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointing authority shall forward a requisition
to the Commission [immediately. However, in exceptional

- cases ‘ad-hoc appointment may be made for a period of six
months.or less withprior clearance of the Commission as

provided in Rule 1;9 wherein if the appointing authority
considers it to be in public interest to fill a post falling
within the purviexuv of Commission urgently pending
nomination of a'caqdidate, it may proceed to fill it on ad-
hoc basis for a period of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made under Section 8 are similar to that of
Civil Servants Act} 1973. Here also in Section 8, it is
clarified that the seniority in the post, servige or cadre to
which a civil servant is promoted shall take effect from the
date of regular appointment to that post and the criteria

Jor promotion is also laid down with like prerequisites for

the selection post apd or non-selection post as provided in
Civil Servants Act, 1973. So far as ad-hoc and temporary
appointments are concerned, Rules 16 to 18 of Balochistan
Civil- Servants '>(Ap!!polimment; - Promotion and Transfer)
Rules, 2009 also en?ightehed that in case a post is required
to be filled through Commission, the Administrative
Se'cr,etary’ of the De!partmem-shall Sforward d requisition in
the prescribed form to the Commission, ‘however, when an
Administrative Department considers- it to be in public
interest to fill in a post falling within the purview of
Commission urgently, it may, pending nomination of a
candidate by the GCommission, with prior approval of the
competent authoritiy, proceed to fill such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Acti ng Charge appointment is encapsulated
under Rule 8 with, the rider that appoinfment on acting
charge basis shal] neither amount to a promotion on
regular basis for any purpose including seniority, nor shall
it confer any vested right for regular promotion to the post
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Service Appeal No.7659/202] titled “Shahid

titled “Rizvean versus Government of KP &
Government of KP & others, “Service Appe}zl No.7662/20201 titled “Javedullah versus Goverrunent & others”, dnd

Seevice Appeal No. 76637201201 titled ' Inarmiv
Bench comprising Mr. Kalim Arshad Khan, C}

4li Khan..vs..Government of KP & others ", Service Appeal No.7660/2021
others”, Service Appeal No.7661/2021 titled " Wajahat Hussuin versus

ah and Goverament of KP & others™, decided on 15.04.2022 by Division
jairman and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhiunkin
Service Tribunal, Péshawar.

1

A .‘26.Last but not the least, it 's;ems quite astonishing that, while negating

their own stance that there was no ve{cancy“ available so that the

appellants could be pro noted, the respondents, vide Notification

No.SO(E)/IRRI:/4-3/DPE/2019/Vol-IX dated 28.03.2022; promoted

Engr. Baklitiar, (éhiy

one of “the eligible) Graduate Sub-

Engineer/Assistant Eng-ilnlee}: BS-17 (ACB means acting charge

basis), to the post of Assistant Engineer (BS-17) on regular basis.

This action of the respor!idents not only speaks volumes about their

m"ala-ﬁcle but also pro'vesl the stance taken by the appellants that they

W[ere‘being discriminated and were not being dealt with equally or

‘in accordance with law.

'27.Before . parting with the judgment we deemed it appropriate to

.
T Y]
i Mg

. address a possible question and that is whether the minutes of the

meeting of the DPC? d:éferring the Agenda item-III pertaining to

prouiotion, whereby th% appellants were, in a way, ‘ignored from

‘final order’ 'enabl’ing'

- promotion on the pretext discussed hereinabove, could be termed as

:the appellants to- file appeal before this

- Tribunal. In this respec# we will refer and derive wisdom from the

Judgment of the august
1991 SC226 titled “Dr

. . . -
Malik and 4 others”. It s

that:

I l .
Supreme Court of Pakistan reported as PLD

Sabir Zameer Siddiqui versus Mian Abdul

was tbgrid by the honourable Supreme Court

- “5. There is'no requirement of law provided anywhere as

proceeding. In n

to how a final' onder is to be passed.in a departmental

the‘ present case, not only the

representative of.ﬁlze comipetent authority considered the

comments oflfere(“l in_the High Court to be the final

Paae23



- o Service dppeal No.7639/2021 titled “Shahid Ali Khan..vs..Govermment of KP & others”, Service Appeal No.7660/202] 5 Lj
¥ i - fitled " Rizwan versus Government of KP &lothers”, Servige Appeal No.7661/2021 titled *Wajahat Hussain versus .’:5:) 1
- - Government of KP & others, "Service 4pped! No.7662/20301 titled “Javecullah versus Government & others”, and rd
! . . Service Appeal No.7663/20201 titled " Inamulioh and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, C. rironan and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw
’ : ’ . Service Tribunal, Peshewar. . .

. order but the H ol Court itself acted on__such
" representation thereby inducing the appellant to seek
further relief in accordance with law. The appellant

could, in the circumstances, approach the Service
Tribunal for the relief " ‘

( Underlinin-‘g is ours)

28. We valso" refer to the jngment‘o’f the honourable High Court of

Sindh reported as 2000! PLC CS 206 titled “Mian Miuhammad
Mohsin Raza versi{s AJiss‘Riﬁ’at Shiekh First Senior Civil Judge and
others”, wherein the hondurable High Court of Siridh. while dealing

S with the tetrm ‘final order{ observed as under:

“It would not be dut of place to mention that appeals
|

before the Service Tribunal are provided by section 4 of
the Sindh Service Tribunals. Act, 1973,,'agaz'hst/any "final”
order". The term "order" cannot.be given any restrictedl
connotation and as| held in Muhammad Anis Qureshi v.

. Secretary Ministry of Communication 1986 PLC (C.S.)
664, the word- "order" as used in section 4 of the Service
Tribunals Act, 1973, is used in_a wider sense to include

any communication which adversely affects. a civil
servant.” I - '

(Underlining is oursD'

ot

For '.the fore’gofng ,reaso%s, we hold that ﬂle minutes of the

. Imeeting (')f.the' DPC dated I23.06.20‘2 1, .'defefring.the Agenda item
| No:.III relating to prgmotic%n WOI'..lfld‘ grﬁount to depriving/ignoring
'thé appe!la:'n’ts frém pr(_)niloti(')n and is thus a communication
.adversely affecfiiﬂg!them, ‘ther_efo-r'e, it‘Wo'uld._ be considered a

ATTESTED  nal order’ withir the meaning of section 4 .of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974

Pamtrawanr

29.In the given circumstanc

respondents’ to consider :the appellants for promotion against the




, Service Appeal No.7659/2021 titled “ShahidiAli Khan..vs..Governmént of KP & others ", Service Appeal No.7660/2021 P
[j titled “Rizwan versus Government of KP & others ", Service-Appeal No. 766172021 titled “Wajahat Hussain versus 2 t_y
. - Gaverninent of KP & others, "Service Appéal No.7662/20201 titled “Javedullah versus Government & others ", and é:/ P
‘ . - Service Appeal No.7663/20201 titled " Inamitlah and Goversment of KP & vthers”, decided on 15.04.2022 by Division| /

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member-Judicial, Khyber Pakhtunkhw
L . | Service Tribunal, Peshawar.

o : y’aéant posts. The DPC shall be held at the earliest possible, but not
later than a month .of receipt .'Ichis_judgment>Copies of this judgment
be placed on all the connected appeal files. Consign.

30.Pronounced in open Court at Peshawar and given under our

hands and the seal of the Ti ribiéhal on this 15" day of April, 2022.

. KALIM ARSHAD KHAN
.*, Chairman

(Approved-for,

Certified to be ture com
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEX\

ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY
IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrigation - Inchair -
Engr: Ghulam Ishaq Khan, C.E (North) Irrigation . Member

3. Mr. Muhammad Nawaz, Additional Secretary Secretary/Member
Irrigation Department. L

4, Mr. Sultan Wazir, Section Officer (Reg-V), Member
Establishment Department.

5. Mr. Niamat Khan, Section Officer (SR-III), Member
Finance Department ‘ ‘

2. The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS- -17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iii. Promotion of Assistant/Stenographer to the post of Supermtendent (8S-17)
(Regional office Cadre).

3. After recitation from the Holy Quran, the chair welcomed the participants

and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items. - "
Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three (03) No. posts of
Assistant Engineefs/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed
Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the
officials/officers included in the panel, the committee unanimously recommended the
following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional .
Officer (BS-17) on regular basis.
i\
i. . Mr. Khawar Nadeem.

i, Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan




-
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6. The Additional Secretary infdi’rﬁéd tﬁé forum that four (04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989.

7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. No. 06 and 07 ie.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratuliah.

it Mr. Magsood Ali.

iii. Mr. Muhammad Igbal

iv.  Mr. Muhammad Yaqoob
Agenda Item No. II

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. The committee was apprised that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-i?) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No. 1to 3, 5to 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and directed the respondents as under: -

"To consider the appellants for promotion against the vacant posts. The DPC shal.

be held at the earliest possible, but not later than a month of receipt thi:
Judgment”

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or
29.06.2022, advised that the Administrative Department may consider the case of appellants fo!
promotion, instead of filling of CPLA {Annex-I).

*‘»&@%@x
&




. [ 4

11. After examining all the relevant record and judgment of Service‘ Tribunal
dated 15.04.2022 in Service Appeals filled by appellanfs, the committee unanimously
recommended the fbllowing (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (8S-17) who have passeg Departmental
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

i. Mr. Inamuliah.

ii. Mr. Shahid Ali Khan.
iil. Mr. Rizwan.

iv. Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. III

Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)

(Regional office Cadre).
12. The forum was informed that one (01) No. regﬁlar post of Superintendent
(BS-17) is lying vacant which is required to be filled in by promotion on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which
are required to be filled in on appdintment on acting charge basis.

13. After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents.

The meeting ended with vote of thanks from and to the chair.

. Se&etgry Irfigation.
T Chairman

RO
1

Chief a%lgg eg;,mo'rfhﬂ)m? ¢ Additional Secrefary
Irrigation-Bgpartment 4 Irrigation Department
(Member) (Member/Secretary)
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Section Officer (R-V) Section Officer (SR-III)
Establishment Department - Finance Department
(Member) (Member)




AUTHORITY LETTER

‘I Additional Secretary to Govt. of Khyber Pakhtunkhwa Irngatlon Department do L

hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, Irrigation

'Department to file Para-wise comments and make statement before the Khyber
Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No. 10/2023 " :
*filed by Engr. Shazua Batool Monitoring Offcer(P&MC), Vs ‘Government of Khyber

Pakhtunkhwa through Chief Secretary & others.

ADDITIONAL SECRETARY; ="~
ION DEPARTMENT .




