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AFFIDAVIT

I, Roz Amin, Superintendent Litigation
respondent No. 01 & 02 do hereby affi
para-wise comments are true and correc
nothing has been kept concealed from th

Section, Irrigation Department on behalf of -

irm and declare on oath that the contents of

t to the best of my knowledge and belief that
s Hon'ble Tribunal. It is further stated on oath

that in this appeal, the answering respondents have neither been placed ex-parte nor
/ cost”

their defense/ struck .

]
|
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Deponent

Roz/Amin .
Superintendent Litigation Section

5 Irrigation Department :
' CNIC No. 17301-1431398-7

Cell No. 0311-9296743
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR -
‘ Service appeal No. 09/2023
Engineer Riaz Ud Din Assistant Director (Small Dams), . Appellant
Irrigation Department Peshawar
| Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:
Preliminary objections:

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon'ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

ok w N

That the appeal is bad for misjoinder and nonjoinder of necessary parties.
ON FACTS

1. Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Nétiﬁcation dated.24.09.2021.

2, Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021
but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Al
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals.

4. Para-04 is correct to the extent that?after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of fhe DPC was held on 19.07.2022 and in !ight
of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Al
Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III)

5. Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared.



. Grounds: -

1

A. Incorrect. The promotion order da'ted 26.08.2022 is legal in accordance With law

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by |
convening meeting of the Departm]lental Promotion Committee.

B. Para-B is Incorrect as explained in |Para—A above.
l

C. Para-Cis Incorrect as explained in Para-A above.

D. Para-D is Incorrect as explained in Para-A above.

E. Para-E is Incorrect as explained in I'Jara-A above.

F. Para-F is Incorrect as explained in lTara-A above.

G. Pertains to record. l\

H. That the respondents also seek permlssmn of this Hon'ble Tribunal to raise further
‘ points at the time of arguments.

It is, therefore requestc-l:d that the appeal being devoid of merits may
be dismissed with cost, please.

|
|
|
|

i
Secretary t . of Khyber Pakhtunkhwa,
Irrigation Department
Respondent No. 01 to 04

\

|
|
‘
\
\
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1n order to fill in the vacant posts of different categories in the Trrigation
Department on reguiar basls, a meeting of the Departmental Promotion Committee held
on 23.06.2021 under the chairmanshilp of Secretary Irrigation. The following attended

the meeting:-

1. Muhammad Tahir Orakzai, Secretary Irrigation o In chair

2. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation " Member

3. Mr. Wasi! Khan, Additionat Secretary Secretary/Member
Irrigation Department,

4. Mr. Jamshid Khan, Depuly Secretary (Reg-Iil), : Member
Establishment Department. « '

5. Mr. Niamat Khan, Section Officer (SR-IIL),. \ Member
Finance Department.

2, The following agenda items were discussed in the meeting:-

i Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17).

ii. Promotion of Assistant ;Bs-ie) to the rank of Superintendént {BS-17).
ii. Promotion of Graduate §ub Engineers to the post of Assistant
Engineer/Sub Divisional Ofﬁper (BS-17).

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. Promotion of B. Tech (Hon.'f.) Degree holdef Sub Engineers to the post of

Assistant Engineer/Sub Divilsional Officer (BS-17).

vi. Promotion of Superintendent (BS-17) to the post of Administrative Officer
(BS-17) ’

vii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
Circle Cadre.

Item No. I

3. After recitation from the Holy Quran, the chalr welcomed the participants
and apprised the forum about the agenda ltems. The Additional Secretary presented the
agenda that (05) regular posts of Dleputy Collector (BS-17) are lying vacant which are
required to be filled in by promotion on the basis of senlority-cum-fitness from amongst

the Zilldars with at least five years service as such,

4, After examining all the relevant record of the Ziladars Included in the
o panel, the committee unanimously recommended the following efigible Zllladars (BS-15)
to the post of Deputy Coliector (BS-17) in Irrigation Department on l'jegular basis:-

i Mr., Noor Rehman.
ii. Mr. Farid Uliah.

fii.  Mr. Muhammad Saad Jan. LN
iv.  Mr. Nabl Rehmat. S

V. Mr. Abdul Wadood.
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The Additional Secretary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five years service as such.

6. After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included In the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discussion, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in -

|
Irrigation Department on regular basis:-

i Mr. Farhad Ali.
il.  Mr. Liaqat Ali.
ili.  Mr. Ghulam Faroogq.

1

Item No. III

deyerel,

7. . The Agenda item was differed for want of clarification of Establishment
L e 4
Department on the following:-

i As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination against which Six] (06) officer are working on regular basis while
Seven (07) officers, included in the panel at Sr. No. 1 to 6 &.9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

if, Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engineers were| appointed to the post of Assistant Engineer
(BS-17) on acting charge basis in 2011,

- - lii.  The Departmental B & A Examination is conducted after every two years. The
. last examination was held in 2020 and the next will be held in 2022. The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “B&A passed) have passed their
mandatory Grade B examination and will appear in the A examination in 2022,




‘.,

- regular posts of Assistant Engineers/Sub Divisional Officer (BS-

b

8. The advice of thé Establishment Départment will be solicited through a
separate letter that:- o
. As to whether the amended rules notified on 25.06.2012 are applicable to the

above employees who were|appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

ii.  If the present service rules are applicable upon the officers appointed on acting °*

charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No.
regular posts of Assistant Enginee1rs/5ub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. The official mentioned lat Str. No. 1 of the seniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to the bost of SDO. After
detailed discussion and examining all the refevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting
charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Départment on regular basils:-

i Mr. Riaz Muhammad.
ii. Mr. Wagar Shah.

iii.  Mr. Noora Jan.

iv.  Mr. Jehanzeb..

V. Mr. Farman Ullah.
vi.  Mr. Shafqat Faheem.
vii. Mr. Asad Ullah Jan.

Item No.V

11, The Chief Engineer (Sou‘th) Irrigation presented the ageﬁda that (02) No.
17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of ‘seniority-cum-ﬁtnefss from amongst

the Sub Engineers having degree in B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such.

c—"
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12, After examining all the relevant fééor’d'of the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Englhéers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) In Irrigation Department on regular basis:-

i. Mr. Khurshid Ahmad.
fi. Mr. Muhammad Shoaib.

Item No, VI

13. | The Additional Secretary Irrigation Department presented the agenda that
(01) No. }egular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly, Merged Areas Irrigation Department which is
required to be filled In by promotion on the basis of senlority-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14, After examining all the relevant record of thé Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) In Irrigation Department on
'regular basls.

Item No. VII

15, The Chief Engineer (South) Irrigation Department presented the agenda
that (01) No. regular post of Superintendent (BS-17) Is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.I. Khan (Circle Cadre) which Is required to
be filled In by promotion on the basis of senlority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the Ipost of Superintendent (85-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service.

The meeting ended with vote of thanks from and to the chair.

Secretary Arrigation .

B

. Chairman

Chief Engineer (Sogth) Depu etary (Reg-1II)
Irrigation Departmeptt (Member) Establish Department (Member)

Additional Secretary Section Officer (SR-I1j
Imigation Department : Finance Department (Member)
(Secretary/Member)




IR ' Se.vice Appeal No 76592021 titled * S'ha ld"“‘ffl Kﬁan l’i ;Govermnenl of KP & others”, Service Appeal No.7660/2021

3 . <itleet " Rizwan versus Government of KP &ootiei's” , Service Appeal No. 766172021 mled “Wajahat Hussain versus
2 L | Ciovernment of KP & others, "Service Appeat No! ‘7662/’020/ titled “Javedullah versus Government & athers™, and
' o Service Appeal No.7663/20201 titled * Indmirliah and Government of KP & others", decided on 15.04.2022 by Division|

Lench éumpri.ving'M('_‘.'K'alim Arshad Khan} Chairman and Mrs. Roziria Rehman, Memlm: Judicial. Khyber Pcckhpﬁ[l? % S
. S ’ .Servu.e Tribunal, Peshawar.

' PESHAWAR
BEFORE KALIM ARSHAD KHAN, CHAIRMAN
‘ ROZINA REHMAN MEMBER(J)
.:)c'rv!zce Apveal No.7659/2021

Shahid All Khan (Sub Divisional Ofﬁcel, _S_hahbaz Garhi Irrigation
Subdwmon Dlsu 1ct Mardan) son of Jehan Safdar....... (Appellant)

.

‘ Versus

. . N : 4 |
1. Government of KhyaerPakhtunkhwa thmugh Chief Secrcﬁtaly,

Civil Se«,retauat Peshawar.'”

: S(.uret‘uy to Govemment of Khyber Pakhtunkhwa Irrigation
Department, Civil Sec1etar1at Peshawar.

3. Chief Engineer (South),'Imcatlon Departme,m Warsak Road,
‘Khyber Pakhtunkhwa ]’eshawal ................... e .(ReSpomIenfs)

o

J

PlCS(‘?f\t. '.. - | E . :
Mr. Amin ur Rehman Yousafzai, Advocate...For appellant
M. Muhammad Riaz Khan Painda Khel,

| Assistant Advocat, Genelal e ......For respondents.
' Date of InSGLON. . .o...ov.e..... 18.10.2021
— . Date of Heating|\.....c.......o..... 14.04.2022
' “Date of Decision............... e, 15.04.2022
- 1. Senvice Appeal No.7660/2021
l@' ~ Rizwanullah (Sub D1v131onal Officer, Flood lulg'mon Subdivision
No.II, Dlotnct DIKhan) son of Abdul Rehmcm ............ (Appellant)
' Versus -

1. Gow.rnment of . K.hybelPaldmmkhwa th1ough .Chief Secretary,

Civil Sécretariat, Peshawal

. Secretary to Governﬂnent of Khyber Pakhtunkhwa [rrigation

© Department, Civil Secxetarlat Peshawar.

. Chief Engineer (South), Irrigation Department Warsak Road,

K_hyber Pakhtunkhwa lf’eshawar. S (Respondents)

l
i

2

Present: i
Mr"Amin ur Rehman Yousafzai, Advocate.. F or appellant.

Mr, Muhalmnad Rmz Khan Pamda Khel,

) - CTED: "% A531sta11t Advocatr (?xeneril“. .................. For1esponden
| Date of Institution................ wen 18, ]0 2021 -
DateofHeaung ...... VAT ..14.04.20224

Dale of Decision.......ooovveii . 15.04. 707

i
|
|
|




o Service . lppea/ No.7639/2021 titled ' ShahrllAh Ahan vs..Government of KP & others™, Service Appeal No.7660/2021

N 1
|

i
- ) ) ! |
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7]
titled *Rizwan versus Government of KP, & oihers”, Service Appeal No.766172021 titled "Wajahat Hussain versus w s

. g l— : Government of KP & others, "Service Appeal No,76 62/20201 fitled “Juvedullah versus Government & others”, and
. . ~ Service Appeal No.7663/20201 titled " Inampllah and Government of KP & or/rer.s decided on 15.04,2022 by D:vmon. /""

Bench comprising Mr:. Kulim Arshad Khan, Chairman and Mrs. Rozina Rehman; Member Judicial, Khyber Pukhtunkhw
. R Service Tribunal, Peshewar.

. L ) I
~ . 2.Service Appeal No.7661/2021

) ‘ Wijahat : Hussain(Subj Dmsmnal Officer, Irrxgatxon an H
- Power Subdivision, Ora <za1) son of Malik ur Rehman... (Ap ell

[ ! Versus
. | - " .
1. Government of Khyt'erPa{ldnunkhwa through Chief Secretary, .
Civil Secretariat, Peshawar.! . o .
2. Secretary to Govermlnenf of Khyber Pakhtunkhwa Irrigation
Department Civil Secreltmalt Peshawar.
3. Chief Engineer (South), Irrigation Department Warsak Road,
'Kh)/b@l‘PEﬂﬂ]tUl‘lkhW&,PeSthWB.r ........ PO (Respondenrc)

- Pi'ese'nt:. N | ‘ - ‘|
Mr. Amin ur Rehman Yousafzzu Advocate.. F01 appellant.
| Mr. Muhammad Riaz Khan Painda Khel,

Assistant Advocate General ............... ....For respondents.
Date of Institution..................... .18.10. 20”1
| Date of Hearng. |................ o 14.042022

‘Date of Decigion,..............ov..... 15.04.2022° -

4. Se.rvnce Appeql No. 7662/2071

’quedulhh(Asmstant Engmeer OPS, Imgatlon and Hydel: Power

Subdivision, Jamrud and Landi Kotal, District Khyber) son of Asad
Malook Khan. coveeennd (Appellant)

Versué -

e RS

| Col
1. Govcrnment of KhyberPakhtunkhwa through Chief Secretary
- Civil Secretariat; Peshawar.

2. Secretary. to Govern'nent of K.hybel Pakhtunkhwa Imgatlon
Department, Civil Secre tauat Peshawar.

3. Chief Engineer (Sou h),‘lrngatlon Department, Warsak Road,

Khyber Pakhtunkhwa, Pesh|awar ................ e (Respondents)
1 : B .

Present:

Mr. Amin ur Rehrrhlan Yousafzal Advocate For apnellant
© Mr. Muhammad vaaz Khan Painda Khel,

PTG | Assistant Advocat} General .................... For respondents.
PREE Date of Inst1tut10n. T +...18.10.2021
‘Date of Hearing ........................ 14.04.2022

Service Tribunal
LI SPYEPRPy

‘ o . I. - . '
IR A e Date 0fDeClT10n'i""""f ..... e, 15.04.2022

I
L
-
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Service Appeal No.7639/2021 utled ‘Shahid|Ali Khan..vs.. Governmenr of KP & others”, Service Appeal No.7660/2021

3 . . ditled “Rizwan versus Governritent of KP ¢ others”, Setvice Appeal No.7661/2021 tuled ‘Wajahas Hussain versus .
o ‘ Government of KP & others, “Service Appgal No.7662/20201 titled "Javediillah v versus Government & athers”, and Yy S

: oo Service Appeal No.7663/20201 titled “Inaimyliah and Government. of KP & others™, decided on 15.04.2022 by Drw.s:cn "”1 &
Bench cmnpnsmg Mr Kalim Arshad Khan, Chairinan and Mrs. Rozina Rehman h'unh«.r Judicial, khyl)er s nAmrml I;\ (“9

 Service Tribunal, Pe\hanar R = \‘“ S

eSeI‘V ce fl&ppeal No.7663/2021 /S F 3 )
jal [ & T \ :
l’rr;xé::Tehsﬂ/ .-;

e?[ant) : /

Ina mulhh(Sub DlVlSlOI‘Ial Ofﬁcer Imgatlon Subdi 4331
Shangla Dlstrlct Swat) sei)n of Purdil Khan. vevienpesaenes i

I.
| Versug
|

1. Government of Khyb’erPakhtunkhwa throucrh Ch1ef Secretary,
Civil Secretariat, Peshawar. }

2. Secretary to Government: of Khyber Pakhtunkhwa hugatlon
" Department, Civil Secretarnt Peshawar.

3. Chief Engineer (South), Irrigation Depaﬂmem Warsak Roqd
Khyber. Pakhtunkhwa, Peshawar............... SR (Respondents)

|

|

o S

Mr. Amin ur Rehmian Yousafzai, Advocate...For appellant.

i

Present:

. Mr. Muhammad Rjaz Khan Painda Khel, .
Assistant Advocate General .............. .....For respondents.
| i |, - -
Date ofInstltutlon. e, err....18.10.2021
Date of Hearlng........ PRSI L. 14.04.2022
- Date of Decigion.\.........cc.o.oe.. 15.04.2022

: .**k*kﬁ***%****k******

APPEALS UNDER‘ SL‘|CTION 4 OF THE KHYBER
PAKHTUNKHWA I'SBRVICE TRIBUNAL ACT, 1974
'AGAINST THE DE(‘ISION/RECOMMENDATION OF THE
DEPARTMENTAL ]?RQMOTION COMMITTEE, IN ITS
MEETING DATED 23'06 2021, REGARDING AGENDA
ITEM NO.III, ON THE | 'BASIS OF WHEREOF, CASE OF
PROMOTION OF TIIE APPELLANTS OF: ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFFICERS (BS- 17) WAS DEFERRED

L CONSOLIDATED IUDGEMENT

. | i '
\ |
\g?‘fhathALIM ARSHAD JAN CHAIRMAN.

Through this
[ ' |
single Judgment the 'instalntSer'vice Appeal No.7659/2021 titled

TRESTED "'Shahid Ali Khan vs Government of KP& others”

| , Service Appeal

No. 7660/2021 tltled “Rizwan versus Governmenr of KP & éfhers N
(74 1) vh'- L

L. e} |
l‘.,["lifl
S& t vice

SRR Se1v1ce Appeal No. 7661/2021 txtled “Wajahat Hussazn versus

P':mog

b



¢ o ' Yervice dppedal No.7659/2021. urled "Shahid Ali Ahlm vs..Guvernment of KP & vthers”, .Scf vice Appeat No 7660:2021

B . titled " Rimwanversus Govermmnent of KPl& ahers , Service Appeal No.7661/2021 ulled ‘Wajahat Hussain versus

- ’ " Government of KP & others, "Service Appeal No. 7662/2020! titled “Juvedullah versys Government & others ", and
. ’ Service Appeal No.7663/20201 titled " Inamulloh and Government of KP & others”, decided on 15.04.2022 by Dn ision

Bench comprising Mr."l\’alim Arshad Khan, Chairmdn and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunkbvy

: ' Service Tnbunal Peshawar. :

. , Government of KP & others| “Seche Appeal No.7662/20201 titled
| Javedullah versus chernmem &'che:rs” and Servic‘e Appeal
"~ No.7663/2020 i_ tiﬂed “I, vzamu‘ll;zh and Goyernment of KP & others”

are dccided beéau_vs;e'é_ﬁ are|similer in. nature. énd ou;conde of the

same decision.

Q%]

. Facts, surrouriding' the appeals, are that the appellants were serving

"as Sub-Engineers in BES-11 (upgraded to BPS-16 on 07.03.2018)

in - the Irrigaii_on‘ Departm'enf;. that they passed d_epanmemEﬂ'
examinétio_n | Grgde-A & Gradg-B and - be:came. | eligible “for
' promoﬁén to the poét ~I9f Aés-istant. En.gineler (BS~17), as per the
riles 'm‘::vogue;' that'tle'fESpond.ents_-‘in;lt'iated the cases of the

-abpgallants along with others for promotlon and prep'ned working

~ -
/

* paper, élong’with'p_'ane of ehglble Gladuate Sub enomeers for
.con31derat10n acamst 12% quota 1ese1ved tor the holders of BSc

_.eEngmeeung Degree that synopses of the appellants' were placed

before ‘the Departmer'vtal_v ‘Promotion Co}mmit:tee‘ (DPC), in its

. meetfm’g held on 23.06.2021’, under Agenda Item No;III, but the

appellants were not, rec'lommended for promotion rather the Agenda
. | ’

Item No.III was deferred on the preté,xt'to seek guidénce from the

|
Ao ?{Lstﬂbhshment Depdrtment on the following:
' e\ \.\nf\a

Ioes S
' s As per ame}laded seri)'ice rules of Irrigation Department
notified on| 25106.2012, twelve posts :o.f Assistant
Engineer (BS-17) come under 12% share quota of

Graduate. Sub '

Engineers. along with passing. of

'departmental grade B and A examination dgaz‘nst which

i

Mg
oy
.

o ‘T;.:x

\\AX

D::naA
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. Service Appeal No.7659/2021 titled " Shahid Ali Khan1 vs..Government of KP*& others", Service Appeal No.7660/2021
. ' iitled *“Rinwan versus Government of KP & lb
Government of KP & others, "Sérvice Appeq)
Service dppeal No.7663/20201 titled " [namul

Bench comprising Mr. Kalim Arshad Khan. Cl i

thers ' i.S‘erurce Appeal No.7661/2021 urled "Wajahat Hussain versus
! No. 7662/20201 titled “Javedullah versus Government & others”: and
oh and Govermnenl af KP & others”, decided on 15.04.2022 by Divikion

irman and Mrs. Rozina Rehman, M’umbel Judicial, Khy bu Pakhtunkhw
ervice Tr ibunal, Peshmml .

.

i,

Before

basis in 2011.)

six officers ane working on r'egular basis while seven

working:as Assista

basis sinde 2011

examination was

b

post of Assistant’

25.06.2012

bﬁ‘icé_#s, ?ir;cluc"’ed if. the panel at serial No.1t0 6 & 9 are

nt. Engineer (BS-I'7)'_ on acting charge

the . passing of grade B&A

ot mandatory ‘for promotion to the

Engineer and ‘the above mentioned

seven . Graduate Sub Engineers were' ‘appo‘inrted to the

post of Assistant

The departméntal

|

. |
every two years. T

Engineer (BS-17) on acting charge

B&A examination is conducted after

and the next will be held in 2022 The oﬁ” icers s of panel

appear in the 1A examination in 2022.

" at serial No.l| to ) 6°& 9 (except No.4 B&A passed) have

passed their "n_andatory grade B examination and will

+

3. The DPC in paragraphlé 8 of the minutes soughf advice of the

establishment through a s

a. - As to whether

are applicab e to.

* appointed in the

!
B

separ

l the

ate letter that:

amended rules notified or;; 25.06.2012

Y

year 2011 on acting chargél basis 61_' the

present Service Recruitment rules ‘will be applicable in

-.the instant case.

1

officers appoihtéd

!
l
i

: If th'e'p'reseﬁ‘lt s‘cfvicé rules are applicable u‘p'ori the

onr acting charge basis then before

.

he last examination was held in 2020

the above employees: who were

Page5
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00N
Gﬁ\w\\,ﬁt% sha\?‘dB&A exammanons and had
%EG“O:“ pa“.ﬂ\
’\\0
Wi

~eligibility by the DPC an¢

W

Service Appeal Na 765 9/2021 titled * ‘Shahid,
titled “Rizwan versus Government of KP &
Govcrnmenl of KP & others, "Service Appe

\Ali khan vs..Governitent of KP & others”, Service Appeal No.7660/2021
others"”, Service Appeal No.7661/2021 u!led *Wajahat Hussain versus
al No; 7662/2020/ titled "Javedullah versus Government & others”, und

Service Appeal No.7663/20201 titled * Inamuillah ¢

nd Governnient of KP & others”, decided on 15.04,2022 by th.mn-:l .

-Bench comprising M, kallm Arshad Khan, Chairy
) Service Tribunal, Peshmvar

an and Mrs..Rozina Refiman, Member Judicial, Ahyber Pakhtunkhwi

: It;f'v-\‘vas then all the appé

.-It was mainly urged in’

.~ On receipt of the appeal

. ln the rephes 1t. was adm

thaf the agenda. item fo

-completion.

of

mandatory . exainihatiqn of these

“officers,the officers junior to them can be promoted to

the post | of

otherwise.

13.07.2021

23.06.2021 of ‘the DPC, iwhich,

responded within statutory

~-appeals. I

to Respondent.

3

Assistant Engineer on regular basis or

llants preferred departmental appeals on

No.] against the decision * dated

according to them  was not

period, compelling them to file thes_é

‘the grounds of all the appeals that the

appellants had been: deptived of their right- of promotion without

‘an%/ deficiency; thét_ the

promotion case pending

“were not treated in accd

[}

from the normal course ¢

tli-at the appéllants S;vcré de

'respondents were dirt;ctec

department had no right to keep the

for

—

indefinite period; that the appellants
rdance with law; that the DPC departed

of lé'w, which was malafide on their part;

eferred for no plausible reasons.”

“

s and their admission to full hearing, the

to file reply/comments, which they did.

Fpljomotl'_on as Assistant

also completed 5 years® service for

Engir}eer subject to considering their

| availability of posts as per service tules;

r prc‘)motion was dropped due to non-

qvallablhty of vacancw

i
. Graduate Sub Engmeers i

under 12% quota for promotion of

0 the rank of A331stant Engmeers BS-17

tted that the appellants had passed Grade -



A

) i Service Appeal No.7659/2021 titled "Slgahid ‘lﬂi KIJah.Iifs..Gavernmenr of KP & otliers”, Service Appeal No.7660/2021
B [ . 7| ditled M Rizwan versus Government o
g . o . Government of KP & others, " Servi

" | Service Appeal No.7663/20201 titted
= ) | Bench comprisirig Mr. Kalim Arshad Kh

jﬁKP &llothers.". Service Appeal No.7661/2021 titled "Wajahat Hussain versus
ce|Appeal No.7662/20201 titted “Javedullah versus Government & others ", and
namullah.and Goverrment of KP & others ™, decided on 15.04.2022 by Division

an, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw
| Service Tribunal, Peshawar.

o (Le. 6 Nos Sub Engingers|are working on regular basis while 7 Nos

.Sub Engineei's', are 'wo king on Acting Charge basis against 12 posts

.~ in the share quota of Graduate Sub .Engineers which already

" exceeds by one number).

C

8. We have heard learned |counsel for the éppellan_ts and learned

Assistant Advocate General for the respondents and have also gone

_ through the record.

9. Learned counsel for the appellants reiterated the facts and grounds

_detailed in the appeal 'and|referred to above and submitted that the

| appellants ‘had a genu

ne case to be considered for promotion and

. “they had legitimate. Iexpclactan'cyA for the same.” He prayed -for

:‘_"' ‘:acceptance ofithe 'éppeals. .

.

4
B3

i Engiﬁeer~(BPS-l7j; wa

! of the posts were give

', 10.On the contrary the; lea

‘were shown vacant fc

" for consideration was also
. The officers at serial niimbe
wﬁ'}:"-w, L .

. in the panel to.be not eligib

© serial Nog, 10, 11, 13 a

- Arguments advanced by the learned counsel for the'appellants and
: supportéd the stance taken by the respondents.
Q\ — Il.Thei*g'is no dispute that the working paper, for promotion from the

po_s'..t of Sub Divisiona Ofﬁcer.s‘(BPS_-l‘S) to the post of Assistant

s prepared on proforma-I, wherein the details
n. Accarding to the working paper six posts

r making’ promotion under 12% Graduate

- " Guota. Along with the }%/orl(ing paper, a panel of Graduate Engineers.

ahnexed on proforma-II (Annexure-J).
r1103,5t 7,09, 1‘2'toﬂ 14 were shown

e while the appellants’ names figure at

rmed Assistant Advocate General opposed the

d 15 of the panel. ‘The panel bears

Panea 7



| Serviee dppeal No.7659/2021 titled "Shahl"gd Ali kl"han..vs,.Govel_‘nnwnt of KP & others™, Service Appeal No.7660/2021
. : o ditled " Rinwan versus Government of KPl& othrs”Senvice {{Pneal Na.7661/2021 titled "' Wajahat Hussain versus

‘ © 1 v Government of KP & others, "Sen'icc.ApﬂJeal-Nlo. 7662720201 titled “Javedullah versus Government & others”, and
‘Serviee Appeal No.7663/20201 titled * Inan)
Bench comprising Mr. Kulim Arshad Khan, ’Chuim:nan and Mrs. Rozina Relunan, Member Judicial, Khyber Puakhtunkine
o ) | Service Tribunal, Peshewar. ‘

uilah émd Government of KP & others ", decided on 15.04.2022 by Division

g " éignature’ of the Additic

nal [Secretary, Irrigation Department, at the

. eﬁd of list and the appel

eligible for promotion. |

Bakhtiar .was also shoy
" held on 23.06.2021 rec

‘have been dgtailed 1

lants were shown in the working paper to be
Similarly, the officer at serial No.4 named

vn to be eligible for promotion. The DPC

orded the minutes of the proceeding, which

n the preceding paragraphs and sought

clarification from th¢ Establishment Department vide ‘letter

No.SO(E)/Irt/4-3/DPC/.
responded by the. Esta
- V(EQAD)/7-1/Trrig: ¢

clarification -from t

.ZOIC)1/\/01-IX dated 04.10.2021, which was

Dli‘shlment Department vide letter No.SOR-

lated  23.11.2021, instead  seeking the

|

he 'Se'c'refary Govem.ment"' of Khyber.

Pakhtunkhwa, ..Irrigatioil‘g Department on the following; observations:

i . ‘

ii. Why. the m

years?’

i, Why the er]

np‘lo,yegé ‘were appointed- on’ acting charge

basis under APT| Rules, 19897 .

atter| remained linger on for more than ten

il For how many times the departmental B&A exams for

appeared,’

1 it a(\(}“\i' : L _
ot esha¥ia® appeals, whereby work

. . .
examination?
l .
|
1

‘12».Additiqnal documents, :

. these employees|in the intervening period were arranged
by the Administrative Department and . whether they

availed opportunity of appearing the

exammatxor% or {deliberately avoid the opportunity of

appearing in the subject examination or failed these

were plgced during the pendency of the

Ing paper was prepared for considering one

!

| _ : N
: :

|

t

DonoR



ot L Service Appeal No.7659/2021 titled “Shiahid
' ; litled “Rinwan versus Goverrmment of KP &
Gaverniment of KP & others, "Service lppeq

L
' - ' Service dppeal No.7663/20201 titled I /
¥ . * Bench comprising Mr. Kalgn Arshad Kha

li Khan_.vs..Government of KP & athers”, Service Appeal No.7660/2021
wihers ", Service Appeal No.7661/2021 titled "Wajahat Hussain versus .
| No:7662/20201 titled " Javedullah versus Government & others”, and

ah and Government of KP & others", decided on 15.04.2022 by Division

n, Chi airman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkine)
Service Tribunal, Péshawar,

Mr. Balghtié’r (at 'serial: No.4 of the panel fd}r consideration, wherein

“the names 6f the appellants also figured) for promotion; who was
, | _ .

D dlso deferred with the app 3liants. The DPC was stated to be held on

13.012022 - and |vide  Notification  No.SO(EYIRRI/4-

3/DPC/2019/VOlIX: |dated 28.032022, Mr. Bakhtiar was

promoted.
I3.At this juncture it seems necessary .to observe regardihg the above

. réferred advice sought by the DPC. As regards first qﬁery, whether

the amended rules notified on 25.06.2012° were applicable to the
émployeés who were éppoi'nted in the year 2011 on acting charge
basis or the present Sefvice Recruitment. rules will be ai:plic,able in

the -instant case, it'is dbserved that the administrative rules cannot

effect. As regards the second query whether

Te given retrospective

the' junior officers cou
|- : .
appointed on - acting

1d be promoted’ when the seniors already

charge basis could not ~qﬁalify “either of
: .

] ,

“departmental B&A exa minations,

it is in this respect found that the

‘basic qualification for cligibility to be considered for promotion to

_the post of Assistant Engineer (BPS-17), is passihg of departmental

B&A examinations and when the seniors could not get through the

both ‘or any of them, th:

"y are not eligible and obviously next in the

oy L ' .
St it linelwere to be considered.
e S

B . . 4 Ii ™ . M . 4
14.As to the observation ofithe Establishment Department:-
: o .

(i)  Why the employ es were appointed ‘on acting‘-charge basis

144

- Llﬁdet the Khyber |Pakhtunkhwa Civil Servants (Appointment,

Promotion and Tr'ansfei') Rules, 19897 , Lo

Page9



o
C

Service Appeal No.7659/2021 litled “Shahid

1 T — .
Alli Khan!..vs..Govemmem of KP & others”, Service Appeal No. 766072021

sitled “Rizwan versus Governmen® of KP &others™, Service Appeal No. 7661/2021 titled “Wajahat Hussain versus (: ¢
‘Govermnent of KP & others, "Service Appeq! No.7662/20201 titled “Javedullah verstis Government & others”, and A
Service dppeal No.7663/20201 titled " Inamuliah and‘,Gm;ermuem of KP & others", decided on 15.04.2022 by Division| I
Beneh camprising Mr. Kalim Arshad Khan. CHairman land Mrs. Rozina Rehinan, Member Judicial, Khyber Pakhtnkine &

Service {ribunal, Peshawar.

(ii)" Why the matter remained linger on for more than ten years?

- (i) For how- many times the departmental B&A examinations

for these employegs in_the intervening period were arranged

bS/ the -Administrative Department and whether they

appeared',‘ availel opportunity of appearing in the

examination  or deliberately. avoided -the opportilriity of

appearing in ‘the.

' . i
these examination! - |

examination or deliberately avoided the
| : :

opportunity of app earirilg in the subject examination or failed

it is observed that no reply:of the Administrative Department in -

this respect is. found

placed on the record. Whereas without

replying the queries the Administrative Department promoted one

Bakhtiar, referred to above. -

15.There seems lot of conflict in the working paper and minutes of the

‘mieeting .of the DPC held on 23.06.2021 and that of the replies

six posts weré shown

convened and lengthy

4

panel of .officers for

" and contended that the

submitted by the respondents. In-the working paper and the minutes

question Which could nl

~ their replies or for that matter during the course of argum.ents.. It was

-
-

vacant for filling, of which the DPC was

err:cise of preparation ‘of working paper,
| o

:'_conslei_deration and holding of. DPC was

undertaken, whereas in the !.repliesv the respondents took a U-turn

| .
posts were not vacant. If the posts were not
| :

vacant’then'why the lebgthy exercise of preparing working paper,

panel of'ofﬁcers and above alli'holding of DPC was done? This is a

ot have been answered by the respondents in

Panf-‘-1 0




|

. | |
Service Appeal l\'o 76.)‘)/"()..:/ titled "Shahid A!l anl vs..Government of KP & others”, Service Appeal No.7660/2021
. : titled “ Rizwan versus Government of KP & othes | Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus 4 \
’ Govermmnent of KP & others. "Service Appeal No. 7662/20201 titled * ‘Javedullah versus Government & others”, and 7

Service Appeal No.7663/20201 titled * ‘inamullish and Government of KP & others”, decided on 15,04.2022 by thston 5
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Membu Judicial, Khyber Pakhtunkhwg “
5 ) Service TI'ribtth. Peshawar,

ﬂ1e stance of the x'esponcfe11ts in the replies that the Agénda Item

No IH was dropped .due to non-,availability of vacancies under 12%

quota for promotmn of Graduate Sub Engmeers to the rank of
1 :

Assistant Enginecrs BS-17 (i.g."é Nos. Sub Engineers are working
' oo " . .

on regular basis while 7 Nos. I{Sub .Engine.ells are ' working on Acting
Chélrgé basis againﬁt 12 1)osts% in the share quota of Graduate Sub
‘Engineers which alread’y exce"leds .by one number). This stance is in

|

clear negation to the working paper, panel list of the officers and

minutes 'of th.e ADP'C whcrei@lthg;se, 6 posts 'are.shown vacant and
\_veré. intended to-be filled in 1|IJj/ promotion. So far as contention of
the respondents: that'. the s.eatis wére_occupid by the officers on
acting charge ,basis,"so thpse‘ i’vére not vacant, it is observéd in this
1~egé'rd tha“t‘ .ruleQ of .fl}':e I(ii.hybél‘ Pak'hturﬁdlwa Civil Servants
(A}?pointment, Prémotior ancii Trsins_fer) Rules, 1989. (ihe Rules) is

‘quite clear and i$ reproduged below for facile reference: -

“9. Appointment on Hcting Charge or current Charge Basis. (ﬁ
Where thé appointing authority cansidered it to be in the public
mteresr to fill a post reserved under the rules for departmental
. promotion and.the mdst senior ¢ivil servant belonging to the cadre
or service concerned, who'is otherwise eligible for promotion, does
not possess the .sveczfzed lellqglh of service the authority maty appoint
“him to that post on acrmg char ge basis;
‘Provided rthat no such appointment shall be made, if the prescribed
length of service is shgrt by more than [three years].
- [(2)]. Sub rule (2) ofirule-9 déleted vide by Notification No. SOR-
' VI(E&AD)1-3/2009/Vol-VIIL, dated 22-10-2011.

(3) In the case of a post ml|Baszc Pay Scale 17 and above reserved

under the rules 1o blle filled in by initial recruitment, where the

appomrmq authority iy mnsﬂed that no suitable officer drawing pay
(ﬂ) ‘ in the basic scale in ‘which the post exists is available ing (har
category to fill the post and it is expedient to fill the post, it mav'
appoint to that post on acting charge basis the most senior oﬁ‘!ce
e otherwise eligible /‘olr promotzon in the organization, cadre or
L ’t‘ %f.::‘;‘\;;*- © service, as the case may be, |in excess of the promotion quota.

B AN (4) Acting charge appomtment shall be made against posts which are
. likely to fall vacant for perwd of six months or more. Aguinsi
vacancies' occurring gﬁ)} loss than six months,

.

ATT l*

Y

current charge

 wa
<~
©
o
©
a.
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18.Regardin g. the acting ¢

i

Service Appeal No.7663/20201 tited * Inamullah
Bench comprising Mr. Kalim Arshad Khan, Chair:

, R A
J Service dppeat No.7639/2021 titled "Shahid Ali {\/mn vs..Government of KP & others”,
titled " Rinwan versus Gavernment of KP & others*,

Government of KP & others, "Service 4')peal No. 7662/20201 mlad “Javedullah versus Government & others™,

Service Tribunal, Peshawar.-

Service Appeal No.7660/2021
Service Ap/)cal No.7661/2021 mh.d ‘Wajahat Hussain versus
aned
and Government af KP & others", decided on 15.04.2022 by Divisian
man and Mrs. Rozina Rehinan, Meml)er Judicial, Kh_)'b(.l’ Pakhtunkhw

appointment may bf]e made according to the orders issued from time

fo-time, |

(3) Appointmeni on acting ‘charge basis shall be made on the

. I
recommendations of the

Provincial Sele‘ctio

(6) Acting 'éharge poi

. regular promotion lo the
(Underlining is ours)

16.Sub rule (2) of the

*No.SOR-VI(E&AD)1-3/20

Departmental Promotion Committee or the

‘Board, as the case may be.

ntment shall not confer any vested right for
post held on acting charge basis.”

above rule was deletedvide Notification

09/Vol-VIH, dated 22-10-2011. The

deleted sub-rule is also:reproduced as under:

“((2) So long as a civil servant

lwlds the acting charge appointment, u civil

- servant junior to him shallinot be considered for regular promotion but may be

appointed on acting charge basi

s to a higher post.)”

17 Before deletion: of .sub rule (2) of the rules, a junior officer to a

senior civil.servant,so long

i

as he (the senior) holds the acting charge

appointment, could nc.j)t‘be considered for regular promotion to a

higher post. The provi.'éions of Rule 9 of the rules fch.du'gh empowers

the Appointing Authdrity

to make appointment of a senior civil

servant on acting charge basis-but, even after deletion of sub rule (2)

of the ibid rules, that will not disentitle a junior officerto be

consideréd for regular promdtion to a higher post.

of Pakistan has a consiste

officers .'on their avail 3blll

PLC 2015 (CS) 151

. Versus Ghulam FareeFd an

- Court was pleaséd to h‘,!old

It . . ol . . . . .
12 At times officers possessing requisite experience fo qualifv

1

harge appointment, the august Supreme Court

nt view that such posts being a stopgap

arrangement, could nl)t be a hurdle for promoting the deserving

ty. Reliance in this respect is placed 6n
t!ed Provmce of Smdh and  others

d others”, Wherein the august Supreme
| o

as under:’

¢
-




|
. ' | . ) C
I : Service Appeal No.7639/2021 titled “Shahid . 1/1 Khan.vs.Government of KP & others "™, Service Appeal No.7660/2021
| . 7 - titled " Rimwan versus Government df KP & ofheas Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus

. ' Govermneént of KP & others, "Service 4ppeql Nao. 76( 2020201 titled “Javedullah versus Govermnent & others”, and

Service Appeal 'No.7663/20201 titled * Inamullah .{mdI Government of KP & others”, decided on 15.04.2022 by Division,

Bench t(uuprlwng Mr. Kalim Arshad Khan, Chr}m man and Mrs. Rozina Re/mmn Member Judicial, Khyber Pakhtunkinw

S’erwce‘Tnbunal Peshavar.
3

" for regular appointment may ot be available in a department.
However, all such exig ncm are taken care of and regulated by
statutory rules. In this respect, Rule 8-4 of ‘the Sindh Civil Servants
(Appointment, Promotian.and Transfer) Rules, 1974, empowers the
Competent Authority Lo applamf a Civil Servant on acting charge

and current charge ba.szs It provides that if a post is requzred 10 be

filled through promotion fuic'i the most senior Civil Servant eligible
Jor: promonon does not possess the specific length of service,
. appointment of elzcrzble officer may be made on acting charge basis
after  obtaining  approval | of the .appropriate Departmental
Lromotion Commitiee/s election Board, Sub-Rule (4) of the afore-
referred Rule § further ‘)mwcle.s that appointment on acting charge
basis shall be made for vacuncies lasting for more than 6 months
and for vacancies likely to last for less than six months.
Appointment of an oj/J cer jof a lower scale”on higher post on
current charge basis Is. macz’c as a stop-gap arrangement and
should not under any cireumstances, last fJor moré than 6 monihs.
This acting charge appt vintment can neither be construed to be an
Cappoiniment by -promation| on regular basis for -any purposes
- including seniority, nor it |¢orgfem any vested right for regular
appointment.: In other wor'da; appointmeni on current charge basis
s purely temporary iy nuture or stop-gap arrangement, which
remains operative Jor hovil duration until regular appointment is
made against the post| Lodking at the scheme of the Sindh Civil
Servamis Act and Rules framed thereunder, it is crystal clear that
+ there Is no scope of a{)pomrment of a Civil Servant to a higher
grade on OPS basis except resorting to the provisions of Rule 8-4,

.vlmh provides that i exwenues appointment on acting charwe

hasis can be made, Slfb_)let-f lo conditions contained in the Rules.”

19.The augdst Supreme Court ofi Pakistan in another judgment reported

{ o |

as 12022 SCMR 448 titled “Balshir Ahmed Badini, D&SJ, Dera Allah

' 7 ! © g . )
'Yalr and others Versus I-{on.'ble Chairman and Member of
Administration Committee dnd Promotion - Committee of hon'ble
High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc’ and temporary nature, griaciously observed that:

| .

H?genfzent' as a temporary measure for a
particular period of time does. not by itself confer any right
on the incumbent for regular appointment or to hold it for
indefinite period but ar| the same time if it is found that
incumbent s quahf‘ed to . hold the post despite his
appomtment bemgrm the nature of precarious tenure, he
would carry the rmhr|ro be considered for permanent
appointment through the process of selection as the
continuation of ad hoc appointment  for considerable

length of time would create an'impression in the mind of

the employee that 'lhe was being really considered to be

retained on regularlﬂ basllzs The ad hoc appozntment by its

0_ '~ 3

0"““3‘\ TG ?esﬂa\ﬂaw This stopgap arra
3(\\“

on 0¥

N

NN
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i .. Service Appeal No 763972021 titled * 'Snahu) Ali thm vs. . Government of KP & others ™, Service Appeal Nu.7660/2021

/ titled " Rinwan versus Government of KP & olhe'r.'s Service Appeal No.7661/2021 titled “Wajahat Hussain versus
. ) . Government of KP & others, "Service Appeal No, 7662/2020/ titled “Javedullah versus Government & others”, and

" Service Appeal No.7663/20201 titled “inanillah and Government of KP & others", decided on 15.04.2022 by Division

Bench comprising Mr, Kalim Arshad Khan, G| halrma'n and Mrs. Ro:ma Rehman, Member Judicial, Khyber Pakhtunki
- ' ,Sen'rce Tribunal, Peshmlar

| ! ,

very nature is transitory which is made for a particular
period. and create |rzo right in favour of incumbent with
lapse -of time and the|appomtmg authority may in his
discretion if neuessary, make ad hoc appointments but it is
not open for ihe au}horlty to disregard the rules relating to
the filling of vacanties |on regular basis in’ the prescribed

" manner. In the case of Tarig Aziz-ud-Din and others: (in
re: Human Rights; Cases’ Nos. 8340,9504-G, 13936-G,
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR
1301), this Court held that in case where the appointing
authority is satisfied that no suitable officer is available to
© fill the post and it is ?xpedient to fill the same, it may
appolnt to that postion acting charge basis the most senior
oificer otherwise eligible for promotion in the cadre or
service as the case may'be. It is the duty and obligation of
the competent authority fo consider the merit of all the
elzgtble candidates {while putting them in juxtaposition to
isolate -the meritorious amongst them. Expression 'merit’
includes lzmttaz‘zon.s‘prescmbed under the law. Discretion is

|
to be exercised accordmg to rational reasons which means

. that, (a) there be f ndzng of primary facts based on good
‘evidence, and (b) deczszons about facts be made for
" reasons’ which serve the purposes of statute in an
mtellzgzble and reasonable manner. Actions which do not
meet ' these Athresfzolcﬂ requirements are considered
arbitrary and misuse of power [Director Food, N-W.F.Pv.

Messrs Madma Flour and General lels (Pvt) Ltd. (PLD
2001 SC 1 ) ”

20.8 nlmkaLLy, 1 2016 SLMR 21|25 tltled “Secretary to Govermne.nt of

thc; Punjab, Com’municamon‘and Works Department Lahon and

: ' |- : ~
others' Versus Muhammad Khalid Usmani and ‘others” the august
Supré,me Court was pleased to have observed as follows:

“15. -As is evident from the tabulation given in the
earlier part of this judvmem we have also noted with
concern that the res;:ondents had served as Executive
Engineers for many'years; two of them Jor 21 vears each
and the two others| for| 12 vears each. The conce Pt of

o/ftc’zarmq promotion of a civil servant in terms of rule 13

i
of the Rules is obviioms/v a stopgap arrangement where

posts become available in cire umstances specified in Rule

13(i) of the Rules arn'd persons eligible for regular

promotion are not avazlable This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall not
confer cmv rzghr of promor/on on wcru/al basis and Sha//

Page 1 4



s
) . . Service dppeal No. 76 $9/202 1. titled " Shuhid 4h Khan. |u C:overnmen! of KP & others”, Service Appeal No.7660/2021
o _ titled " Riowan versus Govermmnent of KP & others&, Serwcv Appeal No.7661/2021 titled "' Wajuhat Hussain versus
’ , Government of KP & others, "Service dppea INo 766, 7/21)2!” titled “Javedullah versus Govermment & others", and
Service Appeal No. 2663/20201 titled " Inamullah and Government of KP & others”, decided an 15.04.2022 by Division
Bench' comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozinc: Rehman. Mmube; Judicial, Khyber Pakhtunkhwé

Service Tribunal, Peshawar.

- on officiating basis.
Engineers’ posts wer

' We have asked the |

be liable to be terminated as soon as a person becomes
mvulczble for pr omonon on regular basis.”

‘The august Apex Court in' paragraphs 20,21 & 22 ruled as under:

- “20. The recora’ Jz.woduced before us mcludmg the

working paper p;‘o’duced before the DPC held on
11.08.2008 shows that the sanctioned strength of XENs in
the appellant- Depal tment at the relevant time was 131;
out of which 112 were working on regular basis and 47

This clearly shows
working on officiati

practice. He has su
adopted by most Go
corruption and uny

check. We are afraid

is not- only unsuppo

1[ is also evident that 39 Executive
re available for regular promotion.
rhar 39 Executive Engineers were
g bcms against regular vacancies.
'cm'lcd Law Officer to justify such a
hmn‘ted that this modus operandi is
ver nment Depczrmzents to ensure that
rofessional conduct is kept under
the fustification canvassed before us
‘ted by the law or the rules but also

lends ample supportito the observations made in the Jafar
- Ali Akhtar's case reproduced above. Further, keeping
civil’ servants on officiating positions for such long
periods is. clearly Violative of the law and the rules.
Reference in this regard lmqy usefully be made to Sarwar
Ali Khan 'v. Chief |Secretary to Government of Sindh
(1994 PLC (CS) 41 L), Pinjab Workers' Welfare Board v.
Mehr Din (2007 SCMR| 13), Federation of Pakistan v.
Amir - Zaman Shzirzwar (2008 SCMR 1138) and
'(Jowrnmerzt of Punjab v Sameena Pam’?en (2009 SCMR
1). o ‘
2. During hearing o|f these uppcais we have noted
with.concern that the device of officiating promotion; ad
hoc  promotion/appaintment or temporary appointment
etc. is used by Goyernmeni Departments to keep civil
servants under thein mﬂuencc by hanging the proverbial
sword of Damocles over their heads (of promotion 'on
officiating basis' liable 1o reversion). This is a constant
ot P ‘ source of insecurity, uncertainty and anxiety for the

concerned civil seryants for.motives which. are all too

obvious. Such-practices| must be seriously discouraged
and.-stopped in the inter est of transparency, certainty. and
predictability, which are hallmarks of a system of good
governance. As obs "r*ved in Zahid Akhtar v. Government
of Punjab (PLD 1995 ’SC 530) "a tamed subservient
bureauaacy can nether be helpful to the Government

nor it is- expe(ted ‘o zmpzre public conﬂdence in the
admmzstrat:on -

|-
|
|
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v | -Service dppeal No.7659/2021 titled "Shahic):;/fli Kha!n..v.\'..Gavcrrgmenl of KP & others™, Service Appeal No.7660/2021
" titled " Rizwan versus Government of KP & others|", Serwice Appeal No.7661/2021 titled “Wajahat Hussain versus
Government of KP & others, “Service Appf:'eal No.7662/20201 titled “Javeduilah versus Government & others”, and
.o Service Appeat No.7663/20201 titled “fnamijllah and Government of KP & others”, decided on | 5.04.2022 by Division
Beneh comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiny
' . Service| Tribunal, Peshawar. '

22, This issue wa;S earlier exaimined by this Court in
Federation of Pakistan v. Rais Khan (1993 SCMR 609)
and' it was held that 'it, is common knowledge that in
spite of instinition ofa’:a’ hoc appointments unfortunately

~ being deeply entrénched in our service structure and the’
period of ad hoc, service in most cases running into
several years like the case of the respondent (8 years' ad
hoc service in (BPS-17), ad hoc appointees are
considered to haye /'z!arcily any rights as opposed to
regular appointeeis' though both types of employees may
be entrusted With | identical responsibilities and
discharging similar dzilrie@. Ad hoc appointments belong
to the family of |"officiating"”, "temporary" and "until

further orders" )i
Yousafzai v. Isla
Quetta 115) it

appointments.
nic Republic of Pakistan (PLD 1970
was |observed that when continuous

In Jafar Ali Akhtar -

officiation is.not specifically authorized by any law and
: the Government/éompetent authority continues to trear
’ the incumbent of o pm'jt as officiating; it is only fo retain
extra disciplinary, powers or for other reasons including
those of inefficiency and negligence, e.g. failure on the
part of the relevant avithorities to make the rules in time,
that the prefix "officiating" is continued to be used with
the appointnient aand’m,somcz case for years together.
' Azjzd in" proper easeslf therefore, Courts (at that time
Service Tribunals had not been set up) are competent to
decide whether for practical . purposes and for legal
«consequences such \ appointments have permanent
character and, when it is so found, to give legal effect to
it." In Pakistan | Rail'lwqm v. Zafarullah (1997 SCMR
1730), this Coyrt observed that, "appointments on
. current or acting charge basis are contemplated under
. the instructions s well as the Rules for a short duration
. as a stop-gap arpangement in cases where the posts are
“to be filled by initial appointments. - Theréfore,
continuance of stich appointees for a number of years on
current or acting charge basis is negation of the spirit of
‘instructions and ithe rules. It is, therefore, desirable that
where appointments on current or acting charge basis
are. necessary in the [public interest, such appointments
“should not contiue indefinitely and every effort should
be made to fill posts through regular appointments in
-shortest possible time,” ‘

By way of the stated v%luablge judgment referred to above, the

)

august. Stipreme Court maintained the decision of the Punjab

Service Tribu,riah Lahoire,‘ \~|Nhereby th'e'appeals' filed By the

' " nl\:\,aﬂ\ . :
“Gﬁ\%‘%“ \mf%es\ﬁ'&‘??*‘ : - - |
oy

. A : C [
1¢ t‘\(}&‘{\%“g}e?aﬂ . . ‘ . i . l
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. Service Appeal No. 7‘659/2021 titled “Shuh

i Al Kféan.. vs..Government of KP & others”, Service Appeal Nv.7660/2021
. . . titled " Rizwan versus Government of KP,

& others”, Service Appeal No.7661/2021 titled *Wajahat Hussain versus
eal No 7662/20701 titled “Javedulluh versus Government & others®”, and
ullah and Government of KP.& others”, decided on 15.04.2022 by vamon

"halrlmlm and Mrs. Rozina Rehman, Mambef JudlClal Khyber Pakhiunkhw
i
| Service Tribunal, Peshawar.

Government of KP & others, “Service Apy
1 Service dppeal Ne. 7663720201 titléd “Inan
Bench comprising Mr Kallm Arshad Fhan.

'respondént's wefé alloWé‘d an‘d the order,' ifnpugﬁed beforé the
.Servnce Tr1buna1 dated ’)5 08 2008 passed by the Secretaly,.
Coms; mmcanon and W(Lrlcs.lDepar_tment, premment of the
'Puhjab, Lahore, reverting them to their -original ranks of
k:ks‘sistant Engineers, was  set asids to .th"e.ir extent. As a
- consequerice, .ali the resiiaontlients were deélheci."to have been
promoted as Execuﬁve Engine‘ers_ on regular bdsis with effect -
from' the ‘respec;tive'datcs on which they were pfomoted- ‘on
ofﬂc1at1.ng basis’ w1th all :copse'quentiall benefits. It was ﬁ.n'ther
' held that the 0011d1t10n jof 'on éfﬁci,ating_ Basis' contained
promotioﬁ orders of all the rssp.ondsnts shall stand dlsléted but it
was a case w'h.ere the persons pfombted ‘on ofﬁciating basis’
‘we1e duly quahﬁed to; be| regularly "promoted against the
~promot{10n Dposts, therefore, wisdom is derived that in a case; like

one in hand, where the persons promoted ‘on acting charge
. bagis”- did not possess| the| requisite qualification or other

\

prescribed criteria for promotion, should remain
. l "
charge basis’ i.e. that made

‘on acting

for stpia gap ‘atrangemerit till'.their

' quali'fyhir-ig for-'. their eligiBil'ity and suitabilityv for regular
promotidn or ti]] the alfvailability.‘ of the suitébl.e‘ and qualified

~officers. The officers promoted ° on actmg charge basis’ could

not, unfortunately pass the LCC]UlSlte either grades B&A both

exammatlons or any of the two grades’ ‘examination, therefore,

they were not '-found ,eligible as per the. working paper. And as

.~ - they were ‘on actin cha.r ‘e
drion Officer (L itigation) ¢ .

ment ps«gnuwa\’ _

basis’ for more than a decade, the
best ﬂ%\ﬁn Deﬂ?&"t

e péwm1 7



L

‘ - 7 : — )
' LN . ) Service Appeal No.7639/2021 titled “Shahid Ali Khan..vs..Government of KP & others”, Service Appeal No.7660:2021
; titled * Rizwan versus Government of KP & others”, Service Appeul No. 766 172021 titled “Wajahat Hussain versus

' - Government of KP-& others, “Service Appal No,7662/20201 titled “Javedullah versus Government & others™, and

Service Appeal No.7663/20201 titled "Inaiﬁxl-llah and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, G hairman and Mrs, Rozina Rehinan, Member Judicial, Khyber Pakhiunkh
: ' . || Service Tribunal, Peshawar. -

department seems reluctant to fill the vacancies, (occupied by

them ‘on acting charge. b

4 aVai,lability of suitable anc

asis’) by regular promotion despite

qualif!'led officers.

21.T}_{e honourable High Court of Sindh in a case reported as 2019

PLC (CS) 1157 ;itled “Attaullah K_han,Chandio. versus Federation

. . of Pakistan through‘ Secretary Establishment and another” observed

as under:

“16. Admittedly, the| Petitioner was encadered in Police

"~ would be recl{oned

~ Service of ‘Pakistan jon 19.10.2010 and his seniority

from that date. We are mindful of

the fa(.t that acting| charge promotion is virtually a

stopgap “arrangement,

where selection -is made

pending resular promotion of an officer not available

at the relevant tim

elof selection and creates no vested

right for pi'omotion against the post held.”

(Underliriing is ours)

22.Proéeedi,ng ahead; Rul

A

3. of the rules pertains to method of

X) appointment. Sub rule :(2)_‘)o,f rulé 3 .of the rules empowers the
__q, - department concem.ed to lay down the method of appointment,
< | B qdaliﬂcations and 'Oﬂ:l%}' conditions ~ applicable .to a post in
consuttatién‘ with the Esta.blishmeﬁf and Admini'stratién D.‘epartment

N and. the f‘inar@e Departm ent. | : l )
23. While. Rulé 7 of the rules is 1~égg_rding appéin'tmelimtli by promotion or

transfe1 Sub rule (3) of rul_e /7 of the ‘rulés; states that:
ATTESTED ! .

(3 ) Persons  po

ssessing such  qualifications  and

Julfilling such condjtions as laid down for the purpose of
S A Rewe promotion or transfer to a post shall be considered by
N e e the Departmental] Promotion. Committee or : the

Rusiay

Provincial Selectio
the case may be.”

Q—/\ 2o
Se(;'i'\(“em k 9 cohav @
" ﬁ%a{\ﬁ“ ﬁ)ﬁﬂ

n Board for promotion or transfer, as
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Service Appeal No. 763972021 titled *Shahid Ali I\lrilllv vy, Ciovernment of KP & others”, Service Appeal Nu.7060:2021
- titled ' Rizwean versus Qovernment of KP|& other\‘ Service Appeat No.7661/2021 ritled " Wajahat Huxsain versus
. - Government of KP & others, "Service Apy heal No. 76(.7/20201 titled “Javeduliahversus Government & others”, and
Service Appeal No.7663/20201. titled * Inamullah ancli Government of KP & others", deculed on 15.04.2022 by Dnuwm
Bench comprising Mr. l\alun Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinr
. Service Tribunal, Peshaiir.

This means pnlj/'.the perslons_possessing the. quéliﬁcations and
fulfilling “such conciijtio.rrs as| laid cioWin for the purpose of
pro.motion‘shall be considered lfof promotion because itAdoes
not"lcave room for theipersons, who do. not possess ‘such
qualiﬁcatién .an.d fulfil !ing"sugly conditions, | to be also
cons 1dered for- -such promotion.  Vide .'Noti.ﬁc',ation

|

o No.SO(E)/IRR:/23-5/73 :da}ted #17.02.2011, the Irrigation

Departlﬁent of the i(hybell Paldiiﬁnkhwa, in consul‘tatioﬁ with
the Estabhshment & Admmi’strati:(_)n Department and Finance
Depar“gnent, 1a1d down,. . the method _of rec'rﬁitlnent,
dualiﬁcation and _otfmér condit'ions.s.pet.:‘iﬁed in col_ulmris No.3 to

5: of Appeﬁdix _(pé’gés 1 10 5) to the 'abo'vel notification, made

|

serial No.4 of the Appendix the post'of Assistant Engineer/Sub .

applicable to the posts in! column No.2 of the Appendix. ‘At

" Divisional Ofﬂcer/ASsistlnt Director (BPS-17) is mentioned.

The qualification for 'appiaintment is prescribed to be BE/BSc
De‘igree in"'Civil/Mechanical Engineering from a recognized

,Universlit'y. Sixty-five pe Qént of the posts were to be filled in

thlough 1mt1al 1'ecrultment Ten percent by pr omouon on the -

1

e Q\wa'ﬁbism of seniority cum fithess from anlongst the Sub Engineers
goction mnrk‘?‘é‘i . | :

O e

who acqmred durmg service, degree in Civil or Mechanical

' Engmeeririg from a ree(?gni-zed University. Five percent by

promotion, on the basis of seniority curn fitness, from amongst

A X
)(f.u»f """

Sarert e the Sub Engmeers wh'o ,'Jomed service as deg_ree holders in

l tsh Wyl

|
. . . | ’ : .
ClVll/Mechamcal ' Tnjgi_neeri_ng.' - Vide Notification
[
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. Service Appeal No.763 972021 titled *Shahid)Ali Kha’n vs. (:avemmem of KP & ulhu § belww 4ppeal No 766(1’ "U,?l
(".

titled “Rizwan versus Government of KP ¢

Government of KP & others, "Service Appeal No. 766 2/"()2'0! titled /avedu!lah versus C;m:emmenl & ofheu

Service Appeal No.7663/20201 titled * Inamiliah and Government of KP & others", decided on 13.04.2022 by Du-num
‘[ieuch comprising Mr: Kalim Arshaa‘ Khan, Chairmay

uml

and Mrs. Rozina Rehman, Alymbel Judicial, Khyher Pakhtunkhw
Service Tribunal, Peshavar. L

No.S OE/IRRI/23 5/2010-

1 dated 4 25.06.2012, the notification

of ”011 was amended. The amendments, relevant to these

: app,eals, aré reproduced as

T

A

,under:

In the Appendix,

o 1. Against serial N
‘entries, in clause

be 1‘éspective1y S

mendments

0.4,in column No.5, for the existing

3

b), (¢)'and (d), the following shall

L -

ubstituted, namely:

(b) twelve perc
seniority cum
+ Engineers, havi

_ Mechanical E

Note:- For the p

I

. Engineering or

the date of their

24.The working paper also| ¢

examination with

list of the Subl|

ent by promotion, on' the basis of

fitness, from' amongst the Sub

1g degree in Civil Engineering or

ngineering  from - a . recognized .

| University and have passed departmental grade B&A

1 five years’ service as such.

iipose of clause (b), a joint seniority
X .

'Engineers having degree in Civil

i Mechanical Engineering shall be

~ maintained and their seniority is to be reckoned from.

appointment as Sub Engineer.

sontained the_requireme_rit of the rules and

- in view of the same,

'il .

Service ribun ul
Vresnbiawie’

eligible and the officers,

the panel of ofﬁcels ‘was prepared on

Khvber I"lhh‘lu! i prOfor[na ]‘I Wthh Cleai‘rly Shows that a“ the appellants Were

who were allegedly"holding acting charge

,.Page20
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L Service Appeal No.7659/2021 titled "Shahid Ali Khan,.vs. Cm'et niment Q] KP & others”, Service Appeal No 7660/202¢
Yoy titled " Rizwan versus Government of KP &lothers ", Service Appeal No.7661/2021 ln‘lccl ‘Wajahat Hussain versus
; . S - " Government of KP & others, “Service Appedl No. 7( 62/20201 titled "Javedullah versus Government & others”, and
. Service Appeal No.7663/20201 titled "Inamuilah andl Government of KP & others", decided on 15.04.2022 by Dwu‘tar
. Bench comprising Mr. Kalim Arshad Khan, Chairmanjand Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkine
ervice [Tnbnnal Peshmvar ’

of the posts, were not ehplble Neither any deﬁmency of any of the

'1ppeilants could be pomted out in the rephes nor-argued before us

ather in paragraph 6 of the rephes the ehgiblhty and fitness of the

I
appellants was '1clmuted m[' unequwocal terms. The only reason

which was stated in theh'epliés, the non—av‘ailabilitonf the . posts

because the vacént postsla detailed i in the workm paper and in the
: |

minutes of the DPC, weire: Qccupied by _thc-ineligible officers on

acti;ig charge basis sihoé }2(;511 in utter violation of the rules and the

méthod laid dov'vr_llby the idefp_artment concen-led. -

25.In a recent judgmént repqﬂ“ﬁed as 2022 SCMR 448 titled “Bashir

0
Ahmed Badini, D&SJ, Deéra Allah Yar and others Versus Hon'ble

|

Chairman . and Membér of Administration Committee and

Promotion Cormittee of hon'ble High Court of Balochistan and
< S - :

"n ' | - .
. others”, the august Supreme Court of Pakistan has held as under:
: ~ |

. | - ’
g “13. According to) Section 8 of the Civil Servants Act,
' 1973, for proper ‘administration of a service, cadre or post,
the appomtmg authorzty is required to make out a seniority
list of the members| but no vested right is conferred to a
parrzcular semorzty in such service, cadre or post. The
letter of the law fur{her elucidates that seniority in a post,
| service.or cadre to hich a civil servant is appointed shall
take effect from the date of regular appointment to that
. post, whereas Sectign 9 is germane to the promotion which
prescrzbes that a c:wl servant possessing such’ minimum.~
qualifications as may be prescribed shall be eligible for
qy  Promotion . 16 a| higher post under the rules for
e 5\,‘,\\343% departmental promotion in the service or cadre to which
" he belongs Howe#ver if it is a Selection Post then
promotion shall. ble. granted on the basis of selection on
merit and if the po!sz‘ is Non- Selection Post then on the
basis of seniority- l'ch fitness. A quick look and preview of
Rule 8-B of the szzl Servants (Appointment, Proniotion
and Transfer) Rules 1973 ('1973 Rules') shows that an
 Acting Charge. Appomtmenr can be made against the posts
which are likely to fall vacanr Jor a period of six mom‘hs or

-
|

)
s
Y.

e e
a et

~
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)
>
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Service Appeal No.7659/2021 titled “Skahid {h Khan.. rv.s Government of KP & others”, Service Appeal No.7660/2021 : #
: *fitled *Rinwan versus Goverament of KP d({uhers Servu‘e Appeal No.7661/2021 iitled ~Wajahat Hussain verstis z,} Q/
.—" Govermnent of KP & others, “Service Appegl No. 7662/70”01 titled *Javedullah versus Government & others™, and
Service Appeal No.7663/20201 titled * lnanmg h and Government of KP &-others”, decided on 15.04.2022 by Dwmon
Bench compr/ung Mr. Kalim Arxhad Khan, Ch virman a'nd Mrs. Rozina Rehman, Member Judicial, Khvber Pakhturkiny
" Service Tribunal, Peshawar.

| . .
more which appjozntmem‘ can be made on the
recommendations of Departmental Promotion Committee
. or the Selection B(Jard The acting charge appointment
" does not amount t ah appointment by promotion on
regular basis for any purpose including seniority and also
does not confer any, vested right for regular’ promotion to
the post held on acrmg charge bhasis. Under Rule 18, the
-method of making d-hoc Appointments is available with
the procedire that | z] any post is required.to be fi lled under
the Federal Public Service Commission (Function) Rules,
1978, the appomtm|| authorzty shall forward a requisition
to the CommzsszonT[;mmedzately However, in exceptional
- cases ‘ad-hoc appoi tment may be made for a period of six
‘months-or less wzthyfprzor clearance of the Commission as
' provided in Rule 19 wherein if the appointing authority
considers it to be n publzc interest to fill a post falling
within the purview lof Commission urgently pending
nomination of a candz[date it may proceed to fill it on ad-
hoc basis for a p rzod of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made under Section 8 are similar to that of
Civil Servanis Act {973 Here also in Section 8, it is
clarified that the seniority in the post, service or cadre to
which a civil servarit \zs promoted shall take effect from the
date of regular appointment to that post and the criteria
for promotion is alﬁo laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, |]|973 So far as ad-hoc and temporary
appointments are concerned Rules 16 to 18 of Balochistan
Civil- Servants (Appomtment Promotion and Transfer)
Rules, 2009 also enlzghtened that in case a post is required
to be filled through Commission, the Administrative
Secretary of the Department-shall forward a requisition in
the prescribed Jor 1 to the Commission, however, when an
- Administrative Department considers- it to be in public
‘ interest to fill in e post falling within the purview of
Commission urgently, it may, pending nomination of a
.| candidate by the G;ommtsszon with prior approval of the
competent authorzty proceed to fill such post on -ad-hoc
basis for a period not exceeding six months by advertising
| the same. The Acting Charge appointment is encapsulated
. <TED ~ under Rule 8 wzth the rider that appomz‘ment on acting
AT'YE . charge basis shal neither amount -to” a promotion on
regular basis for a 1y purpose including senzorzty nor shall

it confer any vesfe[ { right for regular promotion to z‘he post
held on acting charge basis.”

bk
|
|
R

N

o
&
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. H A Service . Appeal No.7659/2021 titled " Shahid Ali Khan. I\u Gavernment of KP & others", Service Appeal No.7660/2021
N a ’ titted “ Rizwan versus Government of KP &'1 others”, ]Serm:e Appeal No.7661/2021 miu! ‘Wajahat Hussuin versus
..,-- Government of KP & athers, "Service Appegl No, 7662/’0701 titted *Javedullah versus Government & others ", dnd
* Service Appeal No.7663/20201 titled “inariullah and G Governmem of KP & others™, decided on 15.04. 2022 by Dn:m(m
Beneh comprising Mr. Kalim Arshad Khan, Chairman um:‘ Mrs. Rozina Rehman. Member Judicial, Khyber Pakhtunkine
. Service Tribunal, Péshawar. .

“26.Last but not the least, it s“;eean' quite astonishing that, while negating
their own stance that there was no vacancy available so that the

appellants could be pro hoted, t‘he_respo'nde'nts, 'vide Notification

No.SO(E)/IRRI:/4-3/DPE/2019/Vol-IX dated 28.03.2022, promoted

}

Engr. Baklitiar, (bhly one of the eligible) Graduate Sub-

, - Engineer/Assistant Engixieej BS-17 (ACB means gcting charge

basis), to the post of Adsistant Engineer (BS-17) on regular basis.

This ‘action of the respondents not only speaks volumes about their

malafide but also proves; the stance taken by the appellants that they
Were'beiﬁg discriminated alnd'were not being dealt with equally or

‘in accordance with law.

'27.Before parting with the judgment we deemed it appropriate 'to

s
A

. address a possible question and that is whether the minutes of the

meeﬁng of the DPC? d‘e erring the Agenda item-III pertaining to

proniotion, whereby the appellants were, in a way, ignored from

: promofi()n on the pretext disctlssed hereinabove, could be termed as

‘final order’ .enab'ling. ithe appellants to- file appeal before this
: : T .

- Tribunal.-In this respect|we will refer and derive wisdom from the
jtlydglnent' of the august Supreme Court of Pakistan reported as PLD

1991 SC:226 titled “Dr| Sabir Zameer Siddiqui versus Mian Abdul

AWF*W}) Malik and 4A o"thefs”. It was fggrid by the honéu’rable Supreme Court

that:

“5. There is-no requirement of law provided anywhere as
to how a final' onder .is to be passed.in a departmental
proceeding. In “rthe present _case, not only the
representative of the competent authority considered the

comments offere_({ in_the High Court to _be the final
lv . .
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* - ' Service dppeal No.7659/2021 titled “Shahid Ali Khan.. m .Government of KP & others", Service Appeal No.766072021 o
k s - titled! " Rizwan versus Government of KP &lothers” Servlra Appeal N0.7661/2021 titled "' Wajahat Hussain versus RS
._ Guovernment of KP & others, "Service Appegl No. 7662/2020/ titled “Javedullah versus Gavernment & others”, and &

Service Agpeal No.7663/20201 titled “Inamulloh and Government of KP & others", decided on 15.04.2022 by Dn'mun
Bench comprising Mr. Kalim Arshad Khan, Chairman a'ml Mrs. Rozina Rehan, Membe/ Judicial, Khyher Pakhtunkhw
' : © . Service Tribunal, Peshenwar.

. order but the Hish Court itself _acted on such
" representation thereby inducing the appellant to seek
further relief in accbr('!ance with_law. The appellant

could, in the circ*umstances approach the Service
Tribunal for the relief.”

(Underlining is ours)

28.We -alsd rt.eferA to the jﬁd{gr.nei:nt-l'of the honqﬁrable Hiéh Court of
Sindh repdrted as 2000 PL‘C CS 206 ‘ﬁtle.d “Mian Muhammad
Mohsin Raza 'verszlzs Miss| Riffat Shze/ch First Senior Givil Judoe and
others”, wherein the. honc\nable ngh Court of Smdh .while deal
" with the term ‘ﬁrial order obser\'/ed as u,n.derl:

“It would not be out|of place to mention that appeals
before the Service [rzbunal are provided by section 4 of
the Sindh Service Tmbzmals Act, 1973, against any "fi nal
order". The term ' arder cannot.be given any restricted
connotation_and as| held in Muhammad Anis Qureshi v.
Secretary Ministry loff Communication 1986 PLC (C.S.)
664, the word- "order'! as used in section 4 of the Service
-, Tribunals Act, 1973 is_ used in a ‘wider sense_to include

any commumcatwn. which adversely _affects. a civil
servant.’ 1 ‘

(’Underlining is ours))-

§ - For the foregoing reasons, we hold that the minutes of the

. meeting of the DPC dated 23.06.2021, deferring the Agenda item

' No.III relating to promotion would amount to depriving/ignoring

the Eappellahts from promotion ‘and is thus a communication
adversely affecting them,||therefore, it would be consideted a-

ATTESTED “final ‘order’ witlfxiri thgl meaning .of sé’cfcidn 4 0£ the Khyber

Pakhtunkhwa Service Tribunal Act, 1974. =
/ - s - ‘ g 11 ‘ . o ‘ ' -
hhﬂ_\'.h.-. R nﬁm i;;’g . f 48 AT
B “-’\:uhn\\'al / i “J‘\‘/ '
' " 29.In the given cucumstances we allow these 1ppeals and\dﬁect the

~re’sspondents'to consider [the appellants for pr’omotion against the
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Service Appeal No.7659/2021 titled “ShahidiAli Khan!.vs.Govermmént of KP & others”, Service Appeal No.7660/2021
titled “Rimwan versus Government of KP & others ™| Service Appeal No.7661/2021 titled “Wajahat Hussain versts ¥
Gaovernment of KP & others, "Service Appeal No, 7662/201 titled Javedullah versus Government & others ", and éﬂ y
Service Appeal No.7663/20201 titled “Inawmullah and Goveriiment of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw
: . A Service Tribunal, Peshawar, _

ya‘(':ant pbst_s; The DPC s1ha_ll be heid at the .eél-rlliést possible, but not
later thaﬁ'a month -of reci,eipt "qhis.jgdgment>(jo‘pihes of this judgment
be 1Slaced on all ‘the.conn‘:ected appeal files. Conéién.
BO;Proriou:nceti i!% op'e.n .('ii:‘"i‘” at Peslmwar %m.d given | under our
hands and the seal ';Jf th[é Trjib'zinal on th..is 15" day of Apt;l'l, 2022.

| KALIM ARSHAD KHAN
Chairman
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HE\}\

ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY ~
IRRIGATION DEPARTMENT

In order to fill in the vacalnt posts of different categories in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chalrmanshlp of Secretary

Irrigation. The following attended the meeting: -

Muhammad Ayaz, Secretary Irrigation In chair

2. Engr: Ghulam Ishaq Khan, C.E (North) Irrigation Member

M. Muhammad Nawaz, Additional Secretary Secretary/Member

Irrigation Department. :

4, Mr. Sultan Wazir, Section Officer (Reg-V), Member
Establishment Department. ' ,

5. Mr. Niamat Khan, Section Officer (SR-III), ' Member
Finance Department. ‘

2. The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

- i, Promotion of Assistant/Stenographer to the post of Supermtendent (BS-17)

(Regional office Cadre).

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items.

Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer{(BS-17).

4, " The Additional Secretary informed the forum that three (03) No. posts of
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed
Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the
officials/officers included in the panel, the committee unanimously recommended the
following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional
Officer (BS-17) dn regular basis.

i Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan
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6. The Additional Secretary iqurm(L.d the forum that four (04 No.) ex-cadre/project —

posts of Assistant Engineers/Sub Divisional

Officers (BS-17) are lying vacant due to posting of

regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion

and Transfer Rules, 1989.
7. The committee after detailed disc

of the officials included in the panel.
Muhammad Imran and Mr. Nisar Ahmad,

period from 11.12.1988 to 31.12.2021 and
the committee not considered their

recommended the following eligible Diplo
Engineer/Sub Divisional Officer (BS-17) on

i Mr. Qudratulilah.

it Mr. Magsood Ali.

jii. Mr. Muhammad Igbal

iv.  Mr. Muhammad Yaqoob
Agenda Item No. I

Promotion of Graduate Sub E
Divisional Officer (BS-17).

8. The committee was apprised

ussion and examine the service record and synopsis
The officials at Sr. No. 06 and 07
Sub Engineers have not submitted PERs for the
from 01.01.2011 to 31.12.2021 respectively, hence
appointment/promotion. The committee further

i.e.

ma Holder Sub Engineers to the Post of Assistant
acting charge basis.

ngineer to the post of Assistant Engineer/Sub

that Five (05) No. regular posts of Assistant

Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are
required to be filled in under 12% quota jby promotion on the basis of seniority-chm-ﬁtness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation

that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs

and they are drawing salaries against the

regular post of SDOs. However, it has been clarified

by the forum that the already Acting Charge SDOs are drawing Salaries against the Project

Posts. The committee examined the case
No.1to 3, 5t07,9,12,14,15 and 16, who

of the officers/officials included in the panel at Sr.
have not passed the Departmental examination(s).

9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of

|
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared

illegal and unlawful in which promotion of
filed an appeal in Service Tribunal and the
allow the appeals/prayers and directed the

the appellants was deferred. The aggrieved official
Service Tribunal in its judgment dated 15.04.2022
respondents as under: -

"To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest possible, but not later than a month of receipt thi:
Judgment”

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the| Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants fo!
promotion, instead of filling of CPLA (Annex-I).
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1. After examining all the re
dated 15.04.2022 in Service Appeals fi

evant record and judgment of Service Tribunal /

led by appellants, the committee unanimously

recommended the following (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental

Grade B&A examination in Irrigation Department on regular basis w.e.f the date of

deferment of the previous DPC meeting

i Mr. Inamuliah.

ii. Mr. Shahid Ali Khan.
jif. Mr. Rizwan.

iv. Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. IIT

Promotion of Assistant/Stenog
(Regional office Cadre}.

i.e. 23.06.2021

rapher to the post of Superintendent (BS-17)

12. The forum was informed that one (01) No. regular post of Superintendent

(BS-17) is lying vacant which is required to be filled in by promotion on the basis of

seniority-cum-fitness from amongst the

Assistants and Senior Scale Stenographers with

at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Supe_rintendent are lying vacant in the Department which
are required to be filled in on appointment on acting charge basis.

13. After examining all the relevant record of the Assistants :(BS-16)/ Senior

Scale Stenographers included in the p

anel, recommended Mr. Nazir Ali, Assistant

(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular

basis and deferred the case of acting ch

arge Superintendents.

‘The meeting ended with vote of thanks from and to the chair.

. Seéretgrx Irfigation.
) L Chai

N
Chief ERg peer (Nofth) /
Irrigatiop-B¢partment

(Member)

Section Officer (R-V)
Establishment Department
(Member)

rman

¢ Additional Secretary
Irrigation Department
(Member/Secretary)

i
i

;,f\)\dl ey
Section Officer (SR-III)
 Finance Department

(Member)




~ THORITY LETTER

I, Additional Secretary to Govt. of Khyber Pakhtunkhwa Irrigation Department do
hereby authorize Mr. Roz Amin, Superinltendent (BS-17) Litigation Section, Irrigation

Department to file Para-wise comments and make statement before the Khyber BRI

“Pakhtunkhwa Service Tribunal, Peshawar n connection with Service Appeal No.08/2023

filed by Engr. Riaz Ud Din Assistant Director (Small Dams) Vs Government of Khyber.
Pakhtunkhwa through Chief Secretary & others.

IRRIGATION DEPARTMENT




