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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. '

SERVICE APPEAL NO. 11/2023

Engineer Noor Yaseen Petitioner

VERSUS

Government of Khyber Pakhtunkhwa through Respondents

Chief Secretary & others

AFFIDAVIT

i, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of -
respondent No. 01 & 02 do hereby affirm and declare on oath that the contents of

- para-wise comments are true and correct to the best of my knowledge and belief :tha't o
- nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on’oath

that in this appeal, the answering respondents have neither been placed ex-parte nor |

their defense/ struck up. / ot

Deponent

Ro/ Amin
Superintendent Litigation Section
Irrigation Departiment
CNIC No. 17301-1431398-7
Cell No. 0311-9296743




r(/h R

Yt
$vm
: ~

, /) BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNA‘L, PESHAWAR ,%—-—
¢
N

xfi.
T

.

Service gppeal No. 11/2023

'

[aPad
7

Eng;“inéfer Noor Yaseen Assistant Director (Small Dams), Appellant
Irrigation Department, Mardan

Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:
Preliminary objections:

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon’ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

I

That the appeal is bad for misjoinder and nonjoinder of necessary parties.
ON FACTS

1. Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

2. Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021

 but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineeré/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals.

4. Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunal, the DPC recommended M/S inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for pfomotion to the post of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-I1II)

5. Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared.



| . Grounds: -

A.

Ihcor‘reét. The promotion order dated 26.08.2022 is legal in accordance with law
and has been issued in light of directions of Service Tribunal dated 15.04.2022 by |
convening meeting of the Departmental Promotion Committee.

Para-B is Incorrect as explained in Para-A above.
Para-C is Incorrect as explained in Para-A above.
Para-D is Incorrect as explained in Para-A above.
Para-E is Incorrect as explained in Para-A above.
Para-F is Incorrect as explained in Para-A above.

Perfains to record.

That the respondents also seek permission of this Hon'ble Tribunal to raise further -
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may .
be dismissed with cost, please.

A

/‘\

Secretar f Govt. of Khyber Pakhtunkhwa,
rrigation Department
Respondent No. 01 to 04
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MINUTES OF THE , ITTEE NG HELD
ON 23.6.2 200 | : RY
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~ In order to fill in the vacant posts of different categories in the Irrigation
Department on regular basls, a meeting of the Departmental Promotion Committee held

on 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended
the meeting:-

1. Muhammad Tahir Orakzai, Secretary Irrigation . ‘ In chair

2. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member

3. Mr. Wasil Khan, Additional Secretary Secretary/Member
Trrigation Department.

4. Mr. Jamshid Khan, Deputy Secretary (Reg-I11), - Member
Establishment Department. - .

5. Mr. Niamat Khan, Section Officer (SR-IIL), . Member
Finance Department.

2. The following agenda items were discussed in the meeﬁng:-

i Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17).

ii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
jii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17). ‘

iv. Promotion of Diploma Holder Sub Enginéers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. Promotion of B. Tech (Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi. Promotion of Superintendent (BS-17) to the post of Administrative Officer
(BS-17)

vii. Promotion “of Assistant (BS-16) to the rank of Superintendent (BS-17).
Circle Cadre. .

Item No. 1

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary presented the
agenda that (05) regular posts of Deputy Collector (BS-17) are iylng vacant which are
required to be filled in by promotion on the basis of senlorit_y-cqufltness from amongst
the Zilidars with at least five years service as such, o

4, After examining all the relevant record of the Zilladars Included in the

panel, the committee unanimously recommended the following efigible Zilladars (BS-15)

 to the post of Deputy Collector (BS-17) in Irrigation Department on regular basis:-

i.  Mr. Noor Rehman.
ii. M, Farid Ullah,

iii.  Mr. Muhammad Saad Jan. CoaD g
iv.  Mr. Nabl Rehmat. .g;‘i@%qgc}@
v.  Mr. Abdul Wadood. 4 A praptes

‘-—C‘



Item No, 11

5. The Additional Secretary presented the agenda that (04) No. regular posts
of Superlntendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five years service as such.

6. After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included In the panel at
Sr. No. 4 i.e; Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discussion, the committee unanimousI:y recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in
Irrigation Department on regular basis:-

ii. Mr. Liaqat Ali.
fii.  Mr. Ghulam Farooq.

Ay

Item No. III '

depe ved,

7. The Agenda item was di#ered for want of clarification of Establishment
Department on the following:-

i As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination against which Six (06) officer are working on regular basis while -
Seven (07) officers, inctuded in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

il Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engineers were appointed to the post of Assistant Engineer
(BS-17) on acting charge basis in 2011.

ii.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “B&A passed) have passed their
‘mandatory Grade B examination and will éppear in the A examination in 2022,
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8. The advice of the Establishment Départment will be solicited through a

_ Separate letter that:-

i. As to whether the amended rules notified on 25.06.2012 are applicable to. the
above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

il If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No.’

regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting
charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:-

i Mr. Riaz Muhammad.
ii.  Mr. Waqar Shah.

ili.  Mr. Noora Jan.

iv.  Mr. Jehanzeb.

V. Mr. Farman Ullah,

vi.  Mr, Shafqat Faheem.
vii.  Mr. Asad Uliah Jan.

Item No. V

11, The Chief Engineer (South) Irrigation presented the agenda that (02) No.
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub. Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst

the Sub Engineers having degree in B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such.
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12, After examining all the relevant reéor'dof the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) In Irrigation Department on regular basis:-

L. Mr. Khurshid Ahmad.
il. Mr. Muhammad Shoaib.

Item No. VI

13. The Additional Secretary Irrigation Department presented the agenda that
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Department which Is
required to be filled In by promotion on the basls of senlority-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14, After examining all the relevant record of the Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, ‘Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basls.

Item No. VII

15, The Chief Engineer (South) Irrigation Department presented the agenda
that. (01) No. regular post of Superintendent (BS-17) Is lying vacant In the office of
Superintending Engineer, Irrigation Circle, D.l. Khan (Circle Cadre) which Is required to
be filled in by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale

- Stenographers (BS-16), the committee unanimously recommended Mr., Muhammad

Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service.

The meeting ended with vote of ks from and to the chair.

Secretary frrigation

. Chairman
Iy
Chief Englneer (Sopith) Depu etary (Reg-1II)
Irrigation Departme, (Member) Establish Department (Member)

Section Ofﬁcer (SR-Tlp
Finance Department (Member)

(Secretaay/Member)



Se.vice Appeal No.76592021 titled “Shablid-i : .Government of KP & oihers Service Appeal No.7660/2021 ) /)
vitled “Rizwan versus Government.of KP &others”, Service Appeal No.7661/202} lt!led ‘Wajahat Hussain versus : N
" Liovernment of KP & others, “Service A bpeal No. 7662/2020[ titled “Javedullah versus' Govermment & others”, and | -
o N Service Appeal No.76 G3/20201 titled “Inahmidllah and Government of KP & others”, decided on 15.04.2022 by Dnmon__‘ g
. ’ Beneh wmprnmo Ma Katim Arshod Khan‘ Chairman and Mrs. Roziria Rehman, Munber Judicial, Khvber Pa h,m:rﬁr.\? o
. .t . . Service Tribunal, Peshawar, / :
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BEFORE KAEIM ARSHAD KHAN, CHAIRMAN
5 K O?INA REHMAN, MEMBER(J)

Se rvice Appeal No.7659/2021

Shahid Al: XKhan (Sub Divisional Officer, Shfthbaz Garhi Irug,atlon
SUblelblOll Dlstl ict Mardah) son of J ehan Safdar....... (Appellant)

Versus

1. Government of KhyberPakhtunkhwa thlough Chief Secretary,

Civil Secretauat Peshawar. -

-Secretary: to Govern'ment of Khyber Pakhtunkhwa Irrigation

Department, Civil Secwtanat Peshawar,

3. Chief Engineer (South), Irrigation Departmt.m Warsak Road,
“Khyber Pakhtunkhwa Peshaw*n ................... . ..(ReSpomlenrs)

Preqent' , . .
Mr. Amm ur Rehman Yousafza1 Advocate...For appellant
Mr. Muhammad Riaz Khan Painda Khel,

Asswt”mt Advocat* General .................. For respondents.
'Date of Instiftition. TR ....18.10.2021
— " Date of I-learmg ........ e . 14.04.2022
({ " Date ofDecxis;on. e, s 15.04.2022
' , . 2. Sellvu:e Appeal N0.7660/2021
l@j ' Rizwanullah (Sub D1v131ona1 Officer, Flood hug'mon Subdivision
- No.lI, Dl..;trlCt DIl{han) son of Abdul Rehman ............ (Appellant)

‘ Velsus .

1. Govcrnmcnt of . KhybelPaldnunkhwa through Chief Secretar
- Civil Sécretariat, Peshawar.’

. Secretary to Government of Khybe1 Pal\htunkhwa lrrigation
© Department, Civil Secretariat, Peshawar.

3. Chief Engineer (South), Irrigation Department Warsak Road,
Khyber Pakhtunkhwa Peshawar. e, (Respon dents)

Present:
|

Ys

I~

Mr. Amln ur Rehman Yousafzai, Advocate F or appellant,.
Mr. Muhammad Riaz Khan Painda Khel,

- A531sta11t Advocat= General . For respond

. p.  Ossistant Advocate General ... ponden
; kmﬁm . i

L .' : - Date of Institution........... ... w18, IOJ_O’?'Is
e el ,..».‘-?:';V.B Date of Hearing....... ... e ieae i, 14.04. ~02

eIt : Dale of Decmlon ......... PR 15.04. 707




- titled " Rizwan versus Government of KP'% oihers", Sertice Appeal No.7661/2021 titled ' ‘Wajahat Hussain versus
o

Service 4ppeal No.7639/2021 titled * Sha!ml Ali Khan..vs..Governiment of KP & others ™, Service Appeal No.7660/2021

Governinent of KP & others, "Service Appeal No.76 62/20201 titled “Javedullah versus Government & others”,
Service Appeal No. 7663/20201 titled “Inamullah and Government of KP & oll:er.x
Bench comprising Mr.Kalim Arshad Khan,

and ¢
decided on 15.04.2022 by Dlw.won . e
Chairman and Mrs. Rozina Rehman; Member Judicial, Khyber Pakhtunkfwd

| Service Tribunal, Peshenvar.

3. SEhiice Appeal No 7661/2021

4), -~._‘:~‘/\;c§%
1. Government of IﬁlybelPaldltunkhwa through Chief Secretary, .
Civil Secretariat, Peshawar.

2. Secretary 'to GovermI ent of Khyber Pakhtunkhwa Irngatlon
Department, Civil Secretariat, Peshawar.

Chief Engineer (South), Irrigation Department Warsak Road,
-Khybel Pakhtunkhwa ﬁeshawm ........ PRTOTUOU (ReSpon(Ienrv)

Er;_sy_s

3.

- Present:

Mr. Amin ur Rehman Yousafzai, Advocate....l':or appellant.
| Mr. Muhammad Rjaz Khan Painda Khel,
Assistant Advocate General

cvevereenn.. .. JFor respondents.

Date of Iistitition..................... 18.10.2021
‘Date ofHearilrig .............. v, 14.04.2022
‘Date of Decision................ e 15.04.2022

.1

4 Servnce Appe‘\l No. 7662/2071

’Jﬂvedullqh(Assmtant Engmeer OPS, Imgatmn and Hydel- Power
Subdivision, Jarhrud and Landi Kotal, District Khyber) son of Asad

Malook Khan.......[,.... (Appellant)
‘ Versué -
1. Government of KhyberPakhtunkhwa through Chlef Secretary
Civil Secretariat; Peshawar. : .
2. Secretary. to Govem[ ent of Khyber Pakhtunkhwa. Irrigation
.~ Department, Civil Secrétariat, Peshawar.
3.

thief Engineer (South), Irrigation Department, Warsak Road,
Khyber Pakhtunkhwa eshawar........ P e (Respondents)

Present

Mr. Amin ur Rehmar Yousafzai, Advocate...For appellant.
~ Mr. Muhammad Riaz Khan Pamda Khel,
Assistant Advocat'e General .

.................... For respondents.
Date of Instltutlon. e, ....18.10.2021
‘Date of Hearmg ........ e, +...14.04.2022

Date of Decxsmn...........: ...... ... 15.04.2022

Scervice r .huu Ay
LI TR oS
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Service Appeal No.7659/2021 titled * Shahld Ali Khan..vs, Gmemmenl of KP & others”, Service Appeal No.7660/2021
> . . . itled “Rizwan versus Government of KP & others”, Setvice Appeal No.7661/2021 mied ‘Wajahat Hussain versus

Government of KP & others, "Service Appupal No. 7662/ 20201 titled ' Javedullah versus Government & others”, and
B 4 . Service Appeal No.7663/20201 titled " Inamiliah and Government. of KP & others”, decided on 15.04.2022 by Dn vision,
’ . Bench Lumprmng Ms. Kalim Arshad Khan. ("hamnun and Mrs. Rozina Retunan, \iunbu Judicial, Khyber /’(ILth/\hu
| Service Tribunal, Peshawar.

5, Service Appeql No.7663/2021 l
Inamulhh(Sub Div 1310I| al Officer, Irrlganon Subdi ;§10m héi’l / /
Shangla District Swat) son of Purdil Khan.......,....... ’(A}{pcllant) ¥
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Versus

1. Government of KhybérPakhtunkhwa throuOh Ch1ef Secretary,

Civil Secretariat, Peshavhfar
2. Secretary to Government of Khyber - Pakhtunkhwa 11110at10n
~ Department, Civil Secretariat, Peshawar.

3. Chief Engineer (South), Irrigation Depértment Warsak Road
Khyber Pakhtunkhwa, Peshawar............... FORNON (Responden £5)

E

Present:

Mr. Amin ur Rehm'an Yousafzai, Advocate...For appellant.’

. Mr. Muhammad Riaz Khan Painda Khel,

Assistant /mv_oc':atei General .............. .....For respondents.
V. Date ofInstltutlon. e et 18.10.2021
Date of Heart mg ........ [T 14.04.2022

Date ofDec:lshlon ....................... 15,04‘.2'0.22 ‘

T kdeRdkkkkkkk Rk kAR Rk ko k

[
i

-APPEALS UNDER| SECTION 4 OF THE KHYBER
- PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE DEGISION/RECOMMENDATION OF THE
DEPARTMENTAL PROMOTION COMMITTEE, IN ITS
MEETING DATED 23.06. 2021, REGARDING AGENDA
ITEM NO.III, ON THE BASIS OF WHEREOF, CASE OF
PROMOTION OF [THE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFFICERS (BS~17) WAS DEFERRED

CONSOLIDATED IUDGEMENT

o -
\\,\t\%‘;mmmAuM ARSHAD KHAN CHAIRMAN
e

Through tlns

single Judgment the - mstantSerwce Appeal No 7659/2021 titled

' ATRESTED | Shahzd Alz Khan Vs vaemment of KP & others Serwce Appeal

) s « No. 7660/2021 titled R:zwan versis Gover -nment of KP & ofhers
o

l&uld‘ wd

s Selwce Appeal No 7661/2021 t1tled “Wajahat Hussam versus

D::mo:%



Service 4ppud Na.7659/2021. lr!led .S'halnd Ali Khan..vs..Govermnent of KP & others ™, Service Appeal lva 76602021

Service Appeal No.7663/20201 titled “Inan}
Bench comprising . Mr lm!:m Arshad Khan,

titled " Risvanversus Govermnent of KP' & athers”, Service dppeal No.7661/2021 titled - ‘Wajahat Hussain versus
" Government of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and
ullah and Government of KP & others ", decided on 15.04.2022 by Dn ision|

"'harrman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkin
i Serwce Trrbuna! Peshawar,

Govemmem of KP & others Serv1ce Appeal No.7662/20201 titled

"Javedullah‘ versus deernment‘ & others and Serv1ce Appeal

" No. 7663/20201 t1tled “Ihamullah and Government of KP & others”

arg decided because al.l, are similar in. hature. and outcome of the

same decision,

Facts, surrounding the appeals, are that the appellants were serving

as Sub-Engineers in BP_S'-H (upgraded to BPS-16 on 07.03.2018)

’ a“o\‘\\

. Item 'NOZIII‘was deferre

p b.-n ‘LJ

in - the Irrigation’ Degartment;. that they passed departmental

examination Grade-A & Grade-B and " became eligible for

promotion to the post ‘of Assistant Engineer (BS-17), as ‘per the

rules in vogue; that the respondents. initiated the cases of the

appellants along with gthers for prdmoti(m and prepared working

" paper, élong'with' pane of ellglble Gladuqte Sub engineers, for

,,eons1de1at10n agamst 1r2% quota reserved for the holde1s of BSc

".-Engmeeung Degree tl'jat synopses of the appellants were piaced

bef01e ‘the Departmental Promonon Commxttee (DPC) m (ts

meetmg held on 23. 06 2021, under Agenda Item No. 111, but the

appellants ‘were not rec
} . ’

>mmended for promotion rather the Agenda

d on the pretext.to, seek guidance from the

- -

LStabllShl'neDt Depdrtm Jnt,‘on the follo"}v'ing: C g -

~

‘L. As per amended service rules of Irfigation Depar;menr
| .notifz‘ea% O'rzf 25.06.2012, ‘hgvélve pOSts of .Assisranr
Engineer (éS—J 7) come under J_é% share quota of
Graduate: ::S‘ub Eﬁgﬁirf‘eefs'. along. with éaassz'ng. of

departmentql grade B and A examination against which

D:moA
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3. The DPC in paragraphﬁ

|
|
|
!

Service Appeal No. 765 9/2021 titled "Shahid
titled “Rizwan versus Government of KP & o!he; ", Semvice Appeal No.7661/202/ titled “Wajahat Hussain versus
Government of KP & others, "Service Appeq
Service Appeal No.7663/20201 titled " Inamullah and
Bench camprising Mr. Kalim Arshad Khan, C nl

i Khan vs..Government of KP'& others", Service Appeal No.7660/2021

I No. 7662/20201 titled “Javedullah versus Government & others"; und
Government of KP & others™, decided on 15.04.2022 by Division

pirman and Mrs. Rozina Rehman, Membe: Judicial, Khyber Palhtunkiw
.Senuce Tribunal, Peshawar.

i

|
gahom
?eshawaw

i

‘ | ) ’ - . )
Six officers are working on r‘egular basis while seven

Ojﬁcé#s, .iricluq’ed in.the panek at 'serlfal' No.l1to6 & 9 are

working as Assistant Engineer (BS-] 7) on acting charge

basis since 2'0',711 wh

Before 25.06.2012 the . passing of grade B&A

examination was not mandatory ‘for promotion to the

. post of Assistant’ Engineer and ‘the above mentioned

i,

seven .Gradudte Sub Engineers werfe' }:zppoinz‘ed to the

post i"of. Assistant Engmeer (BS-17) on acrzng charge

| basis in 2011

The depar-tm'e!:ntal B&A examination is conducted after

" every two years‘ The last examination was held in 2020

and the next wzll be held in 2022 The officers of panel
at serzal No. 1 06 & 9 (except No.4 B&A passed) have
passed thezr mandatory oraa’e B examination and will

appear in the A examination in2022.

es u'abhshment through a sleparate letter that:

a. As to vyhethei the amended rules notified on 25.06.2012

- -

)

are "applicable’ fo. the above employees who were

- appointed in the year 2011 on acting charge basis or the

present Service Recruitment rules ‘will be applicable in

‘the-instant case.

. If the present sAer'vicé rules- are applicable upon the

officers appointed on acting charge basis then before

8 of the minutes sought advice of the

SR

o

Page5
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-Bench comprising Mr. lwlrm Arshad Khan C

Service Appecu‘ No. 7659/2021 titled "Shahid Ah Khan -vs..Government of KP

[itled " Rizwan versus Govermment of KP dti

("overmnenr of KP & others, "Service Appeal No. 7662/2020! titled “Jave,

Service Appeal No,7663/2020] titled * “Inamuy

{lah and Governnient of KP & others", decided on 15.04.2022 by D:wsron
wtirman, and Mrs..Rozina Rehman, Membe: Judicial, I\hyber Pakhtunkhwi
Serme Tribunal, Peshavwar,”

& others™, Service Appeal No.7660/2021
others", Service Appeal No.7661/2021 titled * ‘Wajahat Hussain versus

dullah versus Government & others" and

.‘It was then all the appe

" -appeals.

- ffom the ‘normal course ¢

,complet_ion. pf mandatory = examination of these

officers,the officers junior to them can be promoted to

the post of ‘Assistant Engineer on’ regular ‘basis or

oy
N

otherwise.

13 07. 2021 to Responc

Ilants preferred dep'utmental appeals on

lent. No.l against the decision dated

' 2'3.0,6.2021 of ‘ thet DPq

‘3, which,

aceordrno to them was not

'responded wrthm statutory peuod compelhng them to ﬂle these

. It was mainly urged in

appellants had been: dep

the grounds of all the appeals that the

ived of then right of promotion wrthout

“any deﬁmeney, that the
promotron case pendmg

“were not treated in accd

+

department had no ught to keep the
for indeﬁnite period; that the appellants
rdance with law; that the DPC departed

of law, whrch was malaﬁde on their part

that the appellanfs were deferred for no plausrble reasons.

()n recelpt of the appeal

'respondents were directec
| 3

.-In the rephes it was. adm

et \\.\ 9“0 .lrmB&A exammatrons .and
'promotrOn as Assistant‘

- .ehgrbrhty by the DPC and avarlabrhty of posts as per

o

5 and their admission to full hearing, the

to file reply/comments, which they did.

Engineer subject to consrdermg their

service 1ules

that the agenda. item for promotron was dropped due to non-

dvarlabrlrty of vacancreis under 12%

quota for promotion of

. Graduate Sub Engmeers to the rank of Assrstant Engineers BS-17

tted that the app‘ellants had”'p'assed Grade

had also completed 5 years service for
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2|, Government of KP & others, “Service

Service Appeal No. 7659)202! titled “Shahid Ali Khan..vs, -Government of KP & otlers", Service Appeal No.7660/2021
- titled “Rizwan versus Government of KP & others ", Service Appeal No.7661/2021 mled ‘Wajahat Husseain versus

Appeal No. ?662/202()/ titled " Javedullah versus Govermnerrl & others”, und
Service Appeal No.7663/20201 titled * "Tnamullah and Government of KP & others™, decided on 15.04.2022 by Divisior
Bench canrpns‘mg"/l«lr Kalim Arshad .Uf an, Cheirman and Mrs. Rozing Rehman, Alembcr Judicial, Khyber Pakhtunkine

. Service Tribunal, Peshawar.
I .
i

(i.e. 6 Nos Sub Engi‘mzeers are'Working on regular basis while 7 Nos

.Sub Engmeets are Wo;kmo on Actmg Charce basts agatnst 12 posts

in the share quota of Gladuate Sub Engmeels which already

e l
-exceeds by one number)

.. We have .heard learrled counsel for the’ appellants and learned

. Assistant Advocate Ganet‘al for the respondents and have also gone

Il
b

thfough the record. !

. "Lear ned counsel for, the appellants reiter ated the facts and grounds

J
‘det'uled 1n the appeal and 1eter1ed to above and submttted that th

|

appellants had a genullne case to be considered for promotion and

. they had legitimate ;lexpectan'cy~ for the same.’ He prayed for

' -acceptance o.f the appe als.

%, 1

g 10 On the conttary the leamed Assistant Advocate General opposed the

. iarguments advanced bythe learned counsel for the appellants and

supported the stance tal(en by the respondents

.Thete is no dlspute that the wmkmg paper, for promotton from the

. post of Sub D1v151ona Ofﬁcers (BPS -16) to the post of Assistant

f of the posts Were give

" quota. Along with t:he vjvmkmg papef a panel Of Gr

Engmeel (BPS 17) was plepared on proforma-], wherem the detatls

0. Accordmg to the worktng paper SIX posts

"were shown‘vacant fcjr mal(mg promo'non under 12% Gtaduate

aduate Engineers

Vfor conmderatwn Was also annexed on proforma-II (Annexure- -J).

- The otﬂcets at sertal numbet 1 to3 5t07,9, 12 to 14 were shown

in the panel to be not ehgtble wlnle the appellants names figure at

setlal.No.8 10 11, 13 and 15 of the panel

The panel bears

Pnnp7
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- Nervice dppeal No.7659/2021 titled “Shahid Ali Khan..vs., Government of KP & others ', Service Appeal No. 766072021

N o ' titled " Rizwan versus Government of KP & others”, Semvice Appeal No. 766172021 titled “ Wajakat Hussain versus
‘- ’ © U Government of KI' & others, "Service Appeal-No. 76'62/2020( titled “Javedutlah versus Government & others”. and
w . Service Appeal Nu.7663/20201 titted " Inanpnliah and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kaliii Arshad Khan, Chairman and Mrs, Rozina Retunan, Member Judicial, Khyber Pakhuurikbg

Service Tribunal, Peshawar,

k : éignature' o,f_ the Additi(ﬁnal Secré'tary, Irrigation‘.Depal.'tment, at the
. end of iist and the a.ppel?lants were show_n‘in- the working paf)er to be

' gligiblé for promotion. !Similalrly, t.he officer at serial No.4 named

. 'IB;dl(.htiar ‘was alsclnl shown "c‘o be éligiblg for promotion. The 'DPC
held oﬁ 2.3.06.‘.-2'021 réclafded the. minutgs‘ of the proceéding, which
" have been dgtailed n t'hé .preceding ' 'laafagraplqs and -sought
'.c_:lari.ﬁcation from fhe Establishment Depéiftment_ vide ‘letter
I\_Io-.SO(Ej/Il‘l‘/'4-3/DPC/.ZOi9/V;)1-IX déted 04.10.2021, which was
_rgespo‘nded by the“Esta:JliAshmént‘Dépamne_n‘t vide letter No.SOR-

 V(E&ADY/7-1/lmig: dated 23112021, instead ~ seeking the

clarification from the Secretary Government of Khyber.

Pakhtunkhwa, Irrigation Department on the following observations:
. ] :

. i, Why the ex?inp'loyees were appointed-on’ acting charge
' _ g . basis~under;1APTRuIés, 19897
ii. ‘Why. the matter réemained linger on for more than ten
| ' 1 : o

years?

> lii. For how rnéany times the departmental B&A exams for

. ’ i . . . . .
these emplo:.yees n th mteryg_r_nng perlgd were arranged
by the Ad%nihistrative Department and whether they

appeared, |availed opporfunitj of appearin';g the

examination or- deliberately avoid the opportunity of

appearing 1*n the subject examination or failed these
examination?

'1.2‘Addit'iqnal documents were pla

ced during the pendency of the
a‘é.(}“i . N

cena® appeals,

s ) . ) e . .
\'Vhel eby Workmg papt_’,l‘ was prepared for ConSIdErlng one

D’Jﬁﬁg
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14.As to the obser

4

Service dppeal N, l7639/2()2l titled Shiahul Ali Khan.vs..Governiment of KP

titled “Rizwan versus Govermnen of K

Goverminent of KP & others, “Service Wppeal No; 7662/20 201 titled " Javedu

Service Appeal No. 7663720201 titled "1y

amullah and Government of KP & others” . decided on 15.04.2022 by Dn isian|
“ Bench comprising Mr., Kalim drshad Khan, Chairman and Mrs. Rozing Relm

& others’ Servme Appeal No.7660:3021
P & others”, Service Appeal No,7661/2021 mlerl ‘Wajahat Hussain versus

lah versus Goverminent & others", and

an, Membei Judicial, Khyber Pakhtunkin

Service Tribunal, Peshawar.

M. Ba_l_chtiéfr (at serial No.4 of the pane] fo'r consideration ‘wherein

“the names of the appellants also ﬁgured) for promotion, who was

dlso deferred w1th the appellants The DPC was stated to be held on

13.012022  and
3/DPC/2019/Vol-IX:

promoted.

At this juncture it seer

referred adv1ce sought bv the DPC. As regards ﬁlSt query,

, vide'

NOtlﬁC&thIl No.SO(E)/IRK[:/4-

dated. 28,03 2022, ‘Mr. Bakhtiar

was

1S necessany to oboewe leoardmg the above

whether

the amended 1ules not‘xﬁed on 25.06. 2012 were applicable to the

employees who were 4ppoihted in the year 20 l‘l on acting charge

basis or the present Se

the instant case, it is observed that the administrative rules cannot

be given retrospective ¢

the junior officers eoﬁld be promoted when the sentors alr

appointed on " acting

departmental B&A exa

‘basic qualification for

. J
- the post of Assistant En

B&A exeminations em_cl1

both ‘ar any of them, th

effect. As regards the second query whether

eady
charge basis could not »quhal'ify either of
Lninations; itis ih this resheé-t found:'that the
:liéibility to.be'consielel‘ed for promotion to
igineer (BPS;1.7i), is 'passing"of departméntal

when the seniors could not get through the

2y are not ehcrlble and obviously next in the

line were to be cons:i-dered.

(1)

vation of] the Estabhshment Department -

Why the mploy%:es were appomted on acting charge basis

under the Kther Pakhtunk_hwa Civil Servants (Appomtment

P1 omot10n and Tr

ansfer) Rules 1989’7

rvice Recruitment. rules will be applicable in

.
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Service Appeal No. 7659/202] Gitled "Skahid Ah Khan..vs.. Governmem of KP & others”, Service Appeal No.7660/2021|
‘ titled “Rizwan versus Goverimen® of KP & others ", Service Appeal No.7661/2021 titled " Wajahat Hussain versus
- . : . “"Government of KP & others, "Service Appelyl No. 7662/20201 titled “Javedullah versus Government & others”, and
" ' Service Appeal No.7663/20261 titled 'Inamul ah and Government of KP & others”, decided on 15.04.2022 by D:ws!on
Bench wmprmng Mr. I\uhm Arshad Khan. Chmrmcm and Mrs. Rozina Rehman, Member JNdIClaI Khyber Pakhtunkine
Su-wce Tribunal, Peshawar,
|l

(i)  Why the matter remained linger .onfor'more than ten years?

(ii_i:). For how. many tithes the deé‘ertmental B&A examinations
for these emﬁleyee!s in.the iriterven_ing pertod were arranged
b)} _ihé .vnAd;nir;iétxreitive Depaﬁment and whethe;* they
_ appearee;_ evailei 'obeortunity Qf -.appearing in the

examination or deliberately . avoided -the opportunity of

appearing in ‘thefexamina_ti()n or deliberately avoided the
opportunity of appearing in the subject examination or failed

H

these examination| - .

it i‘s observed that no replyof the Adlninist1'ati_§{e Department in
this respect is,-fou'nd Eplace(i on the fecord. Wherees Witlaeth
'repl‘ying 'thle queries the; Administrative Department prometed one
Bakhtiar, referred te ab'c_%\;/e. :
15.There seeﬁlé‘ lot of ceﬁﬂlict in the working paper and minutes of the
.meet.ing -of the DPC h;e;:ld on'23_.06.2021 and‘t_ha‘t of the replies
submitted by the res‘poni:iente. In the working ﬁaper end the r'ﬁinutes
six posts were shown . vacant for ﬁll:ir;g, of which the DPC was
| . -

convened and lengthy

4

!exerr,:ise of prepar‘atio_n 'of -worling paper,

panel ef .officers for' consideration vahd.holding of DPC was

undertaken wherea:. 1n the 1ephes the respondent% took a U-turn

w\(}m z":\\?es‘ﬁa‘ - and eontended that the posts were not vacant. If the posts were not
= qepdt .

vacant then'why the lehgtlly exercise of preparing working paper,

panel of OfﬁCGIS and above all holdmg of DPC was done? This is a

ol
P esthaw AT

 their replies or for that matter during the course of arguments, It was

RV

D:na1 0



~ : |

Service Appeal No.7659/2021 titled “Shahid Al ‘k'lmn..u;'..‘(iavemmem of KP & others™. Service Appeal No.7660/2(121

v ) titled "' Rizwan versus Govermment of KP & %lhem‘", Service Appeal No.7661/2021 titled " Wajahat Hussain versuy (.:* ‘}‘
. | Government of KP & others, "Service Appea { No.7662/20201 titled “Javedullah versus Governiment & others”, and R
- . Service Appeal No.7663/20201 titled *“inamull

ih and Government of KP & others”, decided on 15.04.2022 by Division A
Benih comprising Mr. Kalim Arshad Khan, Chdirman and Mes. Rozine Rehman, Member Judicial, Khyber Pakitunking *

Service Tribunal, Peshawar,

.ihe stance of the respond'ents in the .repvli.es that ‘.the Agenda Item
No:III was droépgd.due tc%rv no11f21lvailability of vacancies under 12%
quota- fér ':prqxnotion of lC.}ra:duate Sub Engineers to the rank c;f
‘Assistam Engir.l_.e.crs BS-17 (ie. 6 Nos.'Shb Enginéers are.working
on regular Eas’fs while 7 I\!'Ids. Sub Engincefs aréworking on Acting

Charge basis against 12.j>osts in the share quota of Graduate Sub

‘Engineers which already exceeds ‘by one number). This stance is in
cléar negation to tﬂe worEking paper, panei list of the officers and
;ninutes 'df thé DPC whe?reiri th_e_:se_ 6 posts 'are.shown vécant and
-weré 1nte_:nded to-be filled in by prométion. So fa1 as contention of
the respondents; that, .thezs‘eats we‘re.occupield by the officers on
acting c'ha.rge ,basis,"so those. were not vacant, it is observed in this

regé‘rd that rule9 of the Khyber Pakhtunkhwa Civil Servants

(Appointment, Promotion and Transfer) Rules, 1989 (the Rules) is
.quit_e clear and is repr'odué:ed below for facile reference: -

“9. Appointment on dcting Charge or current Charge Basis. (1)
Where theé appointing authority considered it to be in the public
| interest to fill a posi reserved -under the rules Jfor departmental
: p;*omotion and .the most senior civil servant belomgi-ngjro the cadre
or service concerned, who' is otherwise eligible for promotion, does
nqt possess the specified length of service the authori
him to that pest on acting charge basis;
-Provided that no such appointment shall be made, if the prescribed
length of service is short by more than [three years].
- [(2)]. Sub rule (2) of rule-9 déleted vide by Notification No. SOR-
' VI(E&AD)I-3/2009/Vol-VIIL, dated 22-10-2011,
(3) In the case of a pdst in Basic Pay Scale 17 and above, reserved
under the rules to be filled in by initial recruitment, where the
appointing authority iy satisfied that no suitable officer drawing pay .z
in the basic scale in ‘which, the post exists is available

Iy may appoint

ATTESTED category to fill the post and it is expedient to fill the post, it miy
‘ appoint to that post-on acting charge basis the most senior ()}*ficcr'
N - Otherwise eligible for promotion in the ‘organization, cadre or
A ;?M(.,k‘{'l“""’ - service, as the case mc?:y be, in excess of the promotion quota.
. Klg"‘:‘i:.;x. feimyt™ (4) Acting charge appointment shall be made against posts vhich are

likely to fall vacant for period of six month

s or more. Aguinst
.7 , i . .
vacancies' occurring ' for less than six months, current charge

Page1 1
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S Service dAppeal No. 765972021 titded * Slmhzd Al I\l’mn vs..Govermment of KP & uu‘pm \enn’.‘e Appeal No. 766072021
o . titled " Riwan versus Govermment of !\P & otheFs ™, Service Appeal No.7661/2021 mlcd “Wajahat Hussain versuy
.. . o ] Government of KP & others, "Service 4()peal No. 766.2/ 0201 titled “Javedullah versus Government & others”. and
Service dppeal No.7663/20201 titled “Indmullah and Government of KP & others”, decided on 15.04.2022 by Division
) ) Bench comprising Mr. Kalim Arshud Khan, Chairinan and Mrs. Rozina Rehinan, Member Judicial, Khybt.r Pakhtunkinw
' . Service Tribunal, Peshawar.-

~ NN

appointment may be made according to the orders issued from time
to-time. ‘ ' ' '

(3) Appointment on acting charge basis shall be made on the
recommendations o' the Departmental Promotion Committee or the
Provincial Selection’ Bogrd, as the case may be.

(6) Acting charge ppomtment shall not confer any vested right for
regular promotion lo the post held on acting charge basis.”

(Underlining is ours)

16.Sub . rulé (2) of the above rule was deletedvide Notification

“No.SOR-VI(E&AD)1-3/2009/Vol-VIIL “dated  22-10-2011. The
de_i'eted s-ub-rﬁle is also reproduced as under: |

“12) So IOncr as a civil sr'rxficmt holds the acting charge appomrmen/ a civil
servant junior to him shall not be considered Jor regular promotion but may be
appomted on acting char 8¢ basis to a higher post.)”

l

17.Before delefcion' of .sulfé rule (2) of the rules; a junior officer to a
. . L '

senior eivil.servant,s{o long as he (the senior) holds the acting charge
1 ! .

appbintmehﬁ, could noﬂ’t'be eonsidered for r.egular promotion to a

higher post. 'i"he provis:ions of -Rule 9 of the rules though empowers

‘the A.ppdintirig Aethq!rity te 1ﬁa1<e 'appointmenf of a senior civil
: ! : o

f . ' %ervarﬁ on acting eha_rge bzisis'bu.t, even after deletion of sub rule (2)

Pf the ibid rules, that will not disentitle a junior. officer to be

L . »

: - ) N - l ~
considered for re-gular promotion to a hlghe: post.

18 Regal dmg the acting charge appomtment the august Sup1 eme Court

s

of .P.aklstan has a-coh§istent view that such posts being a stopgap
arrangement, could not be a hurdle for promoting the deserving
officers.on thelr avallablhty Rehance In this reSpect is plaeed on

PLC 2015 (CS) 151 titled Provmce of Smdh and others

1 Versus lelam Fareeéz’ and others”, wherein the august Supreme

' Comt was pleased to hold as under:-
. . :

¢
-

I
1 .
12 At times officers p(memn g requasite experience to qualify

B

i




Service Appeal No.763972021 titled “Shahid .-f}'i Khan.vs..Government of KP & others ™, Service Appeal No. 766012021
titled " Rinvean versus Government of KP & "ulhe&\' ", Service Appeal No.766172021 titled *Wajahat Hussain versus
Government of KP & vthers, "Service .4ppea'[ No.7662/20201 titled *Javedullah versus Government & others ", and
Service Appeal No.7663/20201 titled “ Inanmullih and Government of KP & others”, decided on 13.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiny

: ] Service Tribunal, Peshawar.

- Jor-regular appointment may nhot be available in a department.
However, all such exig"mcies are taken care of and regulated by
statutory rules. In this respect, Rule 8-4 of-the Sindh Civil Servants
(Appointment, Promotion and Transfer) Rules, 1974, empowers the
Competent Authority lojappoint a Civil- Servant on acting charge
and current charge basis. It provides that if a post is required to be
filled through promotion and the mosi senior Civil Servant eligible
Jor: promotion does nat possess the specific length of service,

. appointment Qf'elz’gibleg officer may be made on acting charge basis -
after obtaining’ approval of the .appropriate  Departmental
LPromorion Committee/Selection Board Sub-Rule (4) of the afore-
referred Rule 8 further provides that appointment on actin g charge
basis shall be made for, vacancies lasting for more than 6 months
and for vacancies likely to last for less than six months.
Appointinent of an officer of u lower scale’ on higher post on
current charge basis is. made as a stop-gap arrangeinent and
should not under any circumsiances, lasi Jor moré than 6 months.
This acting charge appointment can neither be construed to be an

_appoiniment by promgtion on regular basis for any purposes

- including seniority, noy it confers any vested right for regular
appointment.. In other viords, appointment on current charge basiy
ds purely tempordry i narure or stop-gap arrangement, which
remains operative for short duration until regular appointment is
made against the post] Looking at the scheme of the Sindh Civil
Servanis Act and Rules framed thereunder, it is crystal clear thaf

' there is no scope of appoinrment of a Civil ‘Servanr to a higher

" grade on OPS basis extept resorting to the provisions of Rule 8-4,
which provides that in exigencies appointment on acting charge
basis can be made, subject o conditions contained in the Rules.”

19.The augdst Supreme Court of Pakistan in another judgment reported

5[2022 SCMR 448 titled “Bashir Ahmed Badini, D&SJ, Dera Allah

Yar and’ others Versus Hon'ble Chairman and Member of
Administration Committee and Promotion - Committee of hon'ble

High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc’and temporary nature, graciously observed that:

“This stopgap arrazfzgemenf as a temporary measure for a
particular period of time does. not by itself confer any right
on the incumbent for regular appointment or to hold it for
indefinite period but at the same time if it is found that
incumbent is qualified to . hold the post despite his
appointment being in the nature of precarious tenure, he
would carry the right to be considered for permanent
appointment through the process of selection as the
continuation of ad hoc appointment for considerable
length of time would create an impression in the mind of
the employee that ‘he was being really considered to be .
retained on regula?' basis. The ad hoc appointment by its

)
!
|
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4 Service dppeal No.7663/20201 titled “; Hah and Gover

& others”, Service Appeal No.7660/2021
112021 titled “Wajahat Hussain versus
{ tlah versus'Government & others”, and
tof KP & others", decided on 15.04.2022 by Division

Y

\A,
t
N

nan
RN

PP AY

Bench comprising Mr, Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkined
I |Service Tribunal, Peshawar. :
] f

very nature is tran!isitom/ which is made for a particular
period and creates|no right in favour of incumbent with
lapse -of time and | the appointing authority may in his
discretion if necessary, make ad hoc appointments but it is
not open for the authority to disregard the rules relating to

the filling of vacan

- manner. In the cas

re: Human Rights

cies on regular basis in the prescribed
2 of Tariq Aziz-ud-Din and others: (in
Cases’ Nos. 8340,9504-G, 13936-G,

13635-P and 14306-G to 143309-G of 2009) (2010 SCMR |
1301), this Court held that in case where the appointing

. authority is satisfied that no suitable officer is available to
" fill the post and it is expedient to fill the same, it may
appoint to that postion acting charge basis the most senior
officer otherwise eligible Jor promotion in the cadre or
service as the case may be. It is the duty and obligation of
_the competent authority fo consider the merit of all the
eligible candidates fwhile putting them in juxtaposition to
isolate -the meritorious amongst them. Expression 'merit’
includes limitatz'on‘s%préscribed under the law. Discretion is
10 be exercised 'acc,c%r?a’ing to rational reasons which means
that; (a) there be Jinding of primary facts based on good
‘evidence; and (b) decisions about facts be made for

' reasons’ which setve the purposes of statute in an
intelligible and reajonable manner. Actions which do not
meet  these _'thresflfzold requirements are considered
arbitrary and misuse of power [Director Food, N.W.F. P,

Messrs Mc';dirza,Flolur and General Mills (Pvt.) Ltd. (PLD
2001 SC )7 ' o

20.Similarly, in 2016 _SCMI;{.2125 titled “Secretary to Government of

the Punjab, Communication and Works.Department, Lahore. and

. others Versus Muham1ne|1d Khalid Usmani and ‘others” the august

Supréme Court was pleased to have observed as follows:

Y15, ds s evident from the. tabulation given in the
earlier part of this' judgment. we have also noted with
concern that the respondents had served a
Engineers for mainy vears; two of them for 2
and the two others for 12 vears each,
- officiating proniotio%z of a civil servant in terms of rule 13
AL w? of the Rules is obviously a stopgap arrangement where

posts become available in circumstances specified in Rule
13() of the Rules und persons eligible for regular
promotion are not ¢vailable, . This is why Rule 13(iii) of
the Rules provides that an officiatin

‘ g promotion shall not
confer any right of promotion on regular basis and shall

s Executive
! vears each
The concept of

Page 1 4



Service dppeal No.7659/202)-titled “Shahid 4/* Khan..vs..Government of KP & others”,
titled  Rinwan versus Govermment of KP & othersd Service Appeal No.7661/2021 mled ‘Wajuhat Hussuin versis
CGovernment of KP & others, “Service dppeal No.7662/20201 titled "Javedullah versus Government & others’
Service Appeal No.7663/20201 titled * ‘Inamuliah and Government of KP & others”, decided on 15.04.2022 by Drvmon
Bench' comprn'ma Mr, ka/un Arshad Khan. Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinvg

5
Service Tr tburml Peshenvar,

Service Appeal No.7660/2021

" and

be liable to be z‘ermi"'zatéd as soon as a person becomes
umzlable Jor pr omotion on regular basis.”

‘The august Apex Court in pa1 agraphs 20,21 & 22 ruled as under:

3 "70 The re’cord produced before us -including the
working paper produced - before the DPC held on
11.08.2008 shows that the sanctioned strength of XENs in
the appellant- Department at the relevant time was 151,
out of which 112 wepe working on regular basis and 47

 on officiating basis. I[r is also evident thd;‘ 39 Executive
Engineers' posts were available for regular promotion.
This clearly shows |thar 39 Executive: Engineers were
working on officiating basis- against regular vacancies.

“We have asked the ltarned Law Officer to justify such a '
prcic‘t[ce. He has submitted that this modus operandi is
adopted by most Government Departments to ensure that
corruption and unprofessional conduct is kept under
check. We are afraid, the justification canvassed before us

_is not only unsupported by the law or the rules but also
‘lends ample support to the observations made in the Jafar

- Ali Akhtar's  case reproduced above. Further, keeping

civil servants on (!)fﬁcicz;'ing positions for. such long
periods is- clearly violative of the law and the rules.

Reference in this reérard may usefully be mace to Sarwar
Ali Khan v. Chief 'Seu"c’rarv to Government of Sindh
(1994 PLC (CS) 411), Pinjab Workers' W ‘elfare Board v.
Mehyr Din (2007 SCMR 13), Federation of Pakistan v.
Amir - Zaman  Shinwari (2008 SCMR 1138) and

‘Government of Punjab v. Sameena Parveen (2009 SCMR

21.  During hearipg of these appeals, we have noted
~with.concern that the device of officiating promotion, ad
hoc promotion/appaintment or temporary appointment
etc. is used by -Government Departments 1o keep civil
servants under their influence by hanging the proverbial-
sword of Damocles, over their heads (of pr omotion 'on
officiating basis' liable 1o reversion). This Is a constant
source of znsecurzf)' uncer tainty and anxiety for the
concerned civil ser vanrs for-motives which are all too
obvious. Such. -practices must be Serzoz,zs/v discouraged
and stopped in the interest of transparency, certainty and
predictability, which are hallmarks of a system of good
governance. As observed in Zahid Akhtar v. Government
of Pumjab (PLD 1995 SC 530) "a tamed subservient
bureaucracy: can ifzfrrher be ‘helpful to the Government

nor it is- expected to inspire public confidence "in the
administration”. - ‘
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v . © | -Service dppeal No.7659:2021 titled “Shakid Ali Khan..vs.Governmeni of KP & others”, Service Appeal No. 76602021
ot : ’ titled “Rizwan versus Government of KP & others ™, Service Appeal No.7661/2021 titled “Wajahat Hussain versus
. . Govermment of KP & others, "Service .4ppéal No.7662/20201 titled " Javedullah versus Government & others”, and
.o Service Appeal No.7663/20201 titled " Inamuillah and Government of KP & others", decided on 15.04.2022 by Division
Bénch comprising Mr. Kalim Arshad Khan, Cha:rman and Mrs. Rozina Rehman, Member Judicial, Khyber Pal\hlunklm
' . nSerwce Tribunal, Peshawar.,

22. T his issue wﬂu earlier examined by this Court in

Federation of Pakzstcm v. Rais Khan (1993 SCMR 609)
and' it was held that “it is common knowledge that in
spite of mstztutron’oj ad hoc appointments unfortunately

- being deeply entrenched in our service structure and the’
period of ad hoc. service in most cases running into
several years like the case of the respondent (8 years' ad
hoc  service in |BPS-17), ad hoc appointees are’
considered to have hardly any rights as opposed to
regular appozntees though both types of employees may
be  entrusted mth identical  responsibilities and
discharging similar duties. Ad hoc uppommzc nts belong
to the _famtly oji ‘'officiating”, "temporary” and "until
further orders” lappointments. In Jafar Ali Akhtar -
Yousafzai v. Islainic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
Qﬁ'iciation is. not speczflcally authorized by any law and
the Govermment/competent authority continues to treat
the incumbent of a post as. officiating, it is only to retain
extrq disciplinary, powers or for other reasons including
those' of inefficiency and negligence, e.g. failure on the

- part of the relevant authorities to make the rules in time,
that the prefix "oﬁzc lating!" is continued ro be used with
the appommvenr cmd in_some case for years together.

- And in" proper Cases, [he:efor e, Courts (at that time
Service Tribunals had not been set up) are competent to
decide whether jor pracncai purposes and for legal
sconsequences such appointments  have permanent
character and, when it is so found, to give legal effect to
it." In Pakistan |Railways v. Zafarullah (1997 SCMR™

~1730), this Court observed that, "appointments on

- current or acting charge basis are contemplated under
the instructions ds well as the Rules for a short duration

. as a stop-gap arrangement in cases where the posts are
- to  be filled fby initial  appointments. - Therefore,

continuance of sich appointees for a number of years on
current or acting charge basis is negation of the spirit of

‘instructions and|the rules. It is, therefore, desirable that

‘where appointmenis on current or a:ctino charge basis
are necessary in the public interest, such appointments

-should not contipue indefinitely and ev ery effort should

be made to fill posts through regular appointments in
-shortest possible time.”

: ;.|i- );10} h\\,.
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By way of the stated v|a1uable Judgment referred to above, the

august. Supreme Court .mamtamed the demsmn of the Punjab

) ?elwce Trlbunal Lahci)re whereby the appeals ﬂled by the
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R Service Appeal No.7659/2021 titled "Shahiz‘lv‘ Ali Khan..vs..Government of KP & others", Service Appeal No.7660/2021

- . ‘ titled " Rizwan versus Government of KP'& orhers”, Service Appeal No.7661/2021 titled " Wajahat Hussain versus

; . Government of KP & others. "Service App'eal No.7662/20201 titled “Javeduliah versus Government & others", and

- N 1 Service dppeal No.7663/20201 titled *1 Hah and Gover 1 of KP & others™, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw,
o Service Tribunal, Peshawar,

‘respondent's weré allowed and 'the‘orde;r,' iinpugﬁed beforé the
.Ser\./ice'Tril_Junja.l dated l25..08.2008 passed b);’the Secretary,‘
Communication an.dl W‘cfrks 'Deparfment, Glo_vernmenf of the
'Puhjab, Lalmre, revelﬁ'lg them to' their original ranks of
/3&s§istant Engine-ers, was set aside to ‘th"e‘ir extent. As. a
consequernlce, .all the 1'esponden’gs were deemedﬁ'tto have been
pror-hote_c_i as Execuﬁve Engineers on' regular baéis with' effect -

from' the respective dates on which they were promoted 'on

officiating basis' with all: conséquential benefits. It was further

held that the condition .of 'on officiating basis' contained in

pl‘.On‘}OtiOI.’l orders of all t};e rgsp,ondgn,ts shall stand d‘éléted but it
was a cése wﬁ'e.re the persons pfombtéd ‘on ofﬁciating basis’
\"yéire duly qu.aliﬁed toi Be i*e;gularly ‘promoted against the
.ﬁr?lnotioﬁ Posts, therefore, wisdom i;c, derived tha't m a case, like

. ’ . . I ' T . e
one in hand, where the persons promoted ‘on acting charge
- oasis’~did not possessi the requisite qualification or other

prescribed criteria for promotion, should remain ‘on acting

charge ba-s'is" 1.e. that made for stopgap arrangement till their

. qualifyirig for their e{i.'gibil‘ity' and suitability for regular
promotidn or til} the availability of the suitable and qualified
-officers. The officers prf’omoted ‘on acting charge basis’ could

not, unfortunately pass the requisite either grades B&A both
: . e
“inn, | EXaminations or any of the two grades’ examination, therefore, -

Tl
EEN

-3 ~
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they were not found eligible as per the working paper. And as
' R .
. o &
< on) HIEY Were ‘on acting charge basis’ for more than a decade, the
Jhion Officer (LIUg2 Lﬂmm A ch . .A ..
fvﬁ@agitm Denartment Pesiy |
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oL ’ Serviee Appeal No.7639/2021 titled "Shahid EAI:’ Khan..v.l'?..Governmem of KP & others™, Service Appeal No.7660/2021

T oA / " titled Rizwan versus Government of KP & others”, Service Appeal No.7661/202] titled " Wajahat Hussain versus

N . : Government of KP-& others, “Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and

- Service Appeal No.7663/20201 titled "Inav}m:ll'[ah and Govermment of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehinan, Membey Judicial, Khyber Pakhtunkiw
- ’ - Service Tribunal, Peshawar. - . '

departme._nt seems reluctaht to fill the vacancies, (occupied by

1

them ‘on acting charge. basis’) by regular promotion despite

-availability of suitable and qualified officers.

i

21.T.hé honourable High Court of Sindh in a case reported as 2019

PLC (CS) 1157 titled “Attaullah Khan Chandio versus Federation

etary Establishment and another” observed

of Pakistan through Secr

as under: ;
' o
“16. Admittedly,.tghe Petitioner was encadered in Police
. Service of Pakistan on 19.10.2010 ‘and his seniority
- would be reckoned from that date. We are mindful of
the fact that acting charge promotion is virtuallv Qa
.stopgap arrangement, where selection - is made
pending regular promotion of an officer not available
at the relevant tinie of selection and creates no vested
right for p'romotio,'.n against the post held.”

2| (Underlining is ours)

22 Proceeding .ahead, Rullle' 3.0of the rules pertains to method of

P

appointment. Sub rule (2) of rule 3 -of the rules éfnpdwefé the

department concerned to lay down the method of appointment,

/;/L&\’)B‘

- qualifications and other conditions applicable .to a post in

consultation with the Esﬁablishmemt and Administration Department

. ‘ . A i '
and the Finance Departn?em.
23. While Rule 7 of the rule;s is regarding appointment by promotion or

transfer. Sub rule (3) of 1}ule 7 of the rules states that:

*(3) Persons poﬁssessing: such qual{ﬁcations and
fylﬁ'llling such condjtions as laid down for the purpose of

L v promotion or transfer to a post shall be considered by
Pt AR ‘the  Departmental Promotion. .Committee or . the

. , TR 5 .
Provincial Selectzoln Board for promotion or transfer, as
the case may be.” -

A
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Service Appeal No.7639/2021 titled “Shahii

Government of KP & others, "Service App
Service Appeal No.7663/20201. titled “Inamullah and Government
Bench comprising Mr. Kalini Arshad Khean, G

Serviee Tribunal, Pesheavar.

Ali Khan. vs..Governmen of KP & others ™, Service Appeal No.7660/202)
- titled " Rizwan versus Government of KP% others ™, Service Appeal No.7661/2021 titled " Wajahat Hussain versus
eul No.7662/20201 titled “Javedullah-versus Government & others", und

of KP & athers", decided on 15.04.2022 by Division
Chairman and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhtunkh

i

wi

This means onlj/ the persons possessing the qualifications and
le,lﬁ],ling'sucll conditions as laid doWn'for‘the purpose of
promotion shall be considered for promotion because it does

not leave room for thepersons, who do not possess such

qualification and fulfilling such . copditions, to be also

cons-icler.e‘d for- such| promotion. Vide Notification
No.SO(E)/IRR:/23-5/73 \dated 17.02.2011, the Irrigation

Departnient of the Khybe r Pakhtunkhwa, in_consultation with

the Establishment & Administration Department and Finance
. . i

|

Depamneht, laid ‘ down, the method of recruitment,
qualification and other conditions specified in columns No.3 to
5 of Appendix (pages 1 to 5) to the above notification, made

abpiicable tb the posts in. column No.2 of the Appendix. ‘At
| , o

" Divisional Officer/Assistant Director (BPS-17) is mentioned.

The’ chlaliﬁcation for ‘app:ointmenf isAprescribed to be BE/BSc

Degree in- C1v1,lMecl1an}cai Engineering from a recognized

s :

,Univers.it‘y. Sixty-five peffqént of the posts were to be filled in

through initial recruitment. Ten percent by promotion on the

’ . .-,,'w“\" S , - . . v .
shee i\gztt@ca”v‘--,laggé\s of seniority cum fithess from amongst the Sub Engineers

Amert PEEIE

who acquired, during sefvice, degree in Civil or Mechanical

- Engineering from a recognized University. Five percent by

promotion, on the basis of seniority curh fitness, from amongst

> Engineers who |joined service as degree holders in

Civil/Mechanical ~ En

serial No.4 of the Appepclix the post-of Assi—s-t:adt Engineer/Sub .

gineering. . Vide Notification

.,

S ;w(\
(%%_"\';::‘)
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.I?ench comprising Mr: Kalim Arshad Khan, C

- —— '
Service Appeal No.76597202} titled “Shahid Wi Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
o ! |

titted “Rinwan versus Goverpment of KP &

Govertunent of KP & others, "Service Appdal No, 7662/27)2()1 titled “Javedullah versus Government & others ", aund
L . . Service Appeal No.7663/2020] titled "Inamu[fah and Government of KP & others ", decided on 15.04.2022 by Division|
: alrinan and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkin
Service Tribunal, Peshawar. .

vthers ", Service Appeal No.7661/2021 titled “Wajahat Hussain versie

No.SOE/IRR1/23-5/2010-1
v of 2.0.].1 was amended. T

appeals, aré reproduced as

In the Appendix, _ |

Khyboer Pa Rhvtulchws
Service Vrilre vl
Poeshinawar

24.

I dated 25.06.2012, the notification

he ‘amendments, relevant to these

under:

Ameridments

1. Against serial No.4, .in column No.5, for the existing

entries, in clause

(b), (c)'and (d), the following shall

be 1‘éspective1y siubstituteci, namely:

(b) twe}vé percent by promotion, on the ‘basis of

seniority cum

| University and h

. Mechanical ~ Engineering: from . a recognized

;ﬁtnéss, from" amongst the Sub

+ Engineers, having degree in Civil Engineéring or

- ~

ave passed departmental grade B&A

examination with five years’ service as such.

- Engineering or

Note:- For the purpose of clause (b), a joint seniority

list of the Sub Engineers having degree in Civil

Mechanical Engi_neering shall be

. maintained and their seniority is to be réckoned from

the date of their appointment as Sub EnQineer.

The working paper also contained the requirement of the rules and

- in view of the same,

proforma-1I, which é_l_ee

eligible and the offi~ceré,

the panel of ofﬁcérs was prepared on
rly shows that all the app_elIahts were

who were alllegediy holding acting charge

*®

P8982 O
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o Service Appeal No.7639/2021 titled “Shahid f/lHt‘ Khan..vs..Government of KP & others", Service Appeal No.7660/2021

L . titleed *Rizwan versus Government of KP &l others”, Seryice Appeal No.7661/2021 titled " Wajahat Hussain versus

- . . R : " Governuent of KP & others, "Service Appelzl No.7662/20201 titled “Javedullah versus Government & others”, and

. Service Appeal No.7663/20204 titled "Immm)ll.’ah and Govermment of KP & others", decided on 15.04.2022 by Division
. inct Rehinan, Membér Judicial, Khyber Pakhtunkiny

Bench comprising Mr. Kalim Arshad Khan, CHairman and Mrs. Ro-
dervice Tribunal, Peshawar, :

of .the posts, were not eligible. Neither any deficiency of any of the

appellants could be poihfcted out In the replies nor argued before us
‘Q ‘ . i . ‘. ’l. .' .

rather in paragraph 6 of t}qe replies, the eligibility and fitness of the

: . - ‘

appellants was admitted in unequivocal terms. The only reason

which was stated 1n,thel replies, the non-availability of the .posts

because the vacant 'p.os‘tsi detailed'in the wOridng paﬁer.and n the
minutes of the DPC, wé;fe Qcéﬁpied by .thc. meligible officers on
acti‘l‘ig charge basis since. i2011 in ﬁtter violation of the rules and the
méthod laid dovlvn.b_y the 1dep’artment, concerned.
'25.i11 a recent judgmént reiéadrtéd a‘s‘ 2022 SCMR 4;48"titled “Bashir
| %lhmed Bc‘zdini,,D&S.’J, L%:era Allah Yar and others Versus Hon'ble
.C.'}iai,rmani,: and Membér of 'Admiﬁistration : C__'o’mmz'ttée and

Pr;omotion Comm-itteelof hon'ble High Court of Balochistan and

A

.. Others”, the august Supreme Court of Pakistan has held as under:

g’ “13. According to| Section 8 of the Civil Servants Act,
- 1973, for proper administration of a service, cadre or post,

the appointing autherity is required to make out a seniority

list of the members} but no vested right is conferred to a

pcg%ﬁcular seniority in such service, cadre or post. The

letter of the law further elucidates that seniority in a post,

service.or cadre to which a civil servant is appointed shall

take effect from the date of regular appointment to that

post, whereas Sectign 9 is germane to the promotion which
prescribes that a cvil servant possessing such minimumn;

qualifications as may be prescribed shall be eligible for

o promotion  to a higher post under the rules for
hores \u?"if;wm departmental promotion in the service or cadre to which

Ug’tf?«?)% o he belongs. However, if it is a Selection Post then
ot promotion shall . be grqm‘,ed' on the ‘basis of selection on
merit and if the post is Non- Selection Post then on the

basis of seniority-cum-fitness. A quick look and preview of

Rule 8-B of ihe’ Ciyil Servants (Appointment, Promiotion

and Transfer) Rules, 1973 (1973 Rules') shows that an

" Acting Charge Appointment can be made against the posts
- which are likely to full vacant for a period of six months or

~
N
V
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- titled " Rizwan versus Government of KP &
Governient of KP & others, “Service Appe

others ", Service Appeal No.766172021 litled " Wajahat Hussain versus

Service Appeal No.7659/202 I titled “Shahid ,lh‘ Khan..vs..Government of KP & vthers™, Service Appeal No.7660/2021

&ervice Tribunal, Peshawar.

[ No.7662/20201 titled “Javedullah versus Covernment & others ", und
Service Appeal No. 7663720201 titted "1 th and Gover t of KP & others " decided on 15.04.2022 by Division|

Bench comprising Mr. Kalim Arshad Khan, ¢i wirnian and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw

more which appbintment. can be made on the

recommendations ojDepar-tmental Promotion Committee

. or the Selection Bgard. The acting chargé appointment

does not amount to an appointment by promotion on

regular basis for any purpose including seniority and also
. | . : . .

does not confer any, vested right for regular promotion 10

the post held on acting charge basis. Under- Rule 18, the
-method of making Ad-hoc Appointments is available with

the procedure that iﬁ any post is required.10 be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointing authority shall forward a requisition
to the Commission limmediately. However, in exceptional

- cases ad-hoc appointment may be made for a period of six
monthis-or less withiprior clearance of the Commission as
. provided in Rule 19 wherein if the appointing authority

considers it to be in public interest 10 fill a post falling

within the purview of Commission urgently pending
nomination of a candidate, it may proceed to fill it on ad-
hoc basis for a period of six months. The reading of
Balochistan Civil Shyvants Act, 1974 also reveals that the
provisions made under Section 8 are similar to that of
Civil Servants Act} 1973. Here also in Section 8, it is
clarified that the seniority in the post, service or cadre 1o
which a civil servant is promoted shall take effect from the
date of regular appointment to that post and the criteria
for promotion is also laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, 1973. So far as ad-hoc and temporary
appointments are concerned; Rules 16 to 18 of Balochistan
Civil - Servants (Appointment, - Promotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled thro gh Commission, the Administrative
Secretary of the De artment-shall forward a requisition in
the prescribed form to the Commission, however, when an

Administrative Department considers- it to be in public

interest to fill in la post falling within the purview of
Commission urgently, it may, pending nomination of -a
candidate by the Gommission, with prior approval of the
competent _authorili/, proceed to fill such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with| the rider that appointment on acting
charge basis shall neither amount to’ a promotion on
regular basis for aéy purpose including séniori’ty, nor shall
it confer any veste E right for regular promotion to the post

" held on acting charge basis.”

S S Rt
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. - Service Appeal No. 7659/2021 titled Shahu!!-th Khan..vs..Government of KFP & others”, Service Appeal No. 766072021
¢ .; ' titted " Rizwan versus Governmeiit of KP& others"”, Servige Appeat No.7661/2021 m!u! ‘Wajahat Hussuain versis
- Ciovermment of KP & others, "Service Appefl No. 7662/"020/ tirled “Jevedullah versus Go
j

vernment & others”, and
Service Appeal No.7663/20201 titted “Inamiuliah and Governinent of KP & others”™, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Ro=ina Rehmun, Member Judicial, Khyber Pakhiunking
Service Tribunal, Péshawar.
- H

126.Last but not the least, it st ems quite‘ astonishing that, while negating

their own stance that th,re was no vacancy avaﬂable so that the

appellants could be promoted the respondents vide Notification

No. SO(E)/IRRI /4 3/DPC/2019/V 0l-IX dated 28. 03 2022, promoted

|
Engr. Bakhtiar, (onlyil one of the ehglble) Graduate Sub-

, : Engmeer/Ass1stant Engmeer BS-17 (ACB means acting charge

| basrs) to the post of A331stant Enomeer (BS -17) onl regular basis.

Thrs action of the res pondents not only speaks volumes about their

N L .malaﬁde but also proves the stance taken by the appe-llants that they
igye-re being diseriminateil and were .not .berng dealt with equally or

- in accordance with law. ;-

'27.Before parting with the judgment we deemed it appropriate to

. address a possible q'uesf{ion and that is whether the minutes of the

meetmc of the DPC deferrmg the Agenda item- III pertaining to

proniotion, whereby thel appellants were, in a way, ‘ignored from

¥ b : ‘
. promotion on the pretext _d1chssed hereinabove, could be termed as,

‘final order’ .ena;blhing-' i:the appellants to- file appeal before this

. Tribunal.-In this respect we will refer and derive wisdom from the

judgment of the august .Supreﬁie Court of Pakistan reported as PLD -

1991 SC 226 tltled “Dr Sabir Zameer Siddiqui versus Mian Abdul

'; . Amﬁ’ﬂ?m Malik and 4 others’" It was iound by the honourable Supreme Court

that: |

1

5. There is no rec}uzrement of law provzded anywhere as
to how a final' order .is to be passed.in a departmental

proceeding. In the present_ case, not only the

representative of. the competent authority considered the
comments Offered

in the High Court to be the final




 meeting of the DPC-dated

ATTE STED

LA PRV RS L
!
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Service Appeal No.7639/2021 t;'lled “Shahid Ali Khan.. vs..Government of KP & others”, Service Appeal No.7660/2021
- titled “Rizwan versus Governmenl of KP &

.é;\ Jvlj
others”, Servige Appeal No. 766172021 titled “Wajahat Hussain versus #73 1
Government of KP & others, "Service Appeal No.7662/20201 titled ~Javechllah versus Govermnent & others", and i,,-/

Service Appeal No.7663/20201 titled “Inamullah and Government

of KP & others". decided on 15.04.2022 by Division

Beuch comprising Mr. Kalim Arshad Khan, Ché':rirman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinw

Service Tribunal, Peshavar.

. order .,but th'e H.

h  Court itself _acte:'{ on such

representation theréby inducing the appellant to seek

further relief. in_accordance with law. The appellant

could,

in the cirumstanqes,
Tribunal for the relief.” '

approach the Service

( Underl ining is ours)

28.We also refer to the ju gment‘of the honourable High Court of

Sindh repdr;ed as 200»01PLC CS 206 ‘titlea “Mian Muhammad

Mohsin Raza versus Miss\Riffat Shiekh First Senior Giyi’l Judge and

others”, wherein the hongurable High‘Co.ur’t of Sindh, while dealing

 with the term ‘final order

“It would not be

observed as under:

qut of place to mention that appeals

before the Service 'ribunal are provided by section 4 of

the Sindh Service 'l ibunals Act, ]973,;agaiinst any "final
order". The term "order' cannot be oiven any restricted

connotation and as

held in Muhammad Anis Qureshi v.

Secretary Ministry

of Communication 1986 PLC (C.S.)

664, the word: "or’dér" as used in section 4 of the Service

Tribunals Act, 1973, is used in_a wider sense 10 include

. . . 3 i «
any communication which adversely affects. _a__civil
[ - .

servant.”’

" » - t. . ‘J
(Underlining is ourS# '

|

L

- o ! ‘ . .
For ‘the foregoing reasons, we hold that the minutes of the

)3.06.2021, deferring the Agenda item

No.1ll relating to promotion would amount to depriving/ignoring

the appellants from promotion and is thus a communication

adversely affect'ing.them,";lther.efore, it'WO'uld'b-e considered a

13/7.

AR R I

29.In the given circumsta

- NN N . S
final order wrthm the meaning of section 4 .of the Khyber

Pakhtunkhwa Service Trib{&mal Act, 1974.

A

respondents to consider the appellants for promotion against the



Service Appeal No.7659/2021 titled “Shahid Al Khan..vs.,Gb\'ernméni af KP & others", Service Appeal No.766072021 -

itled " Rizwan versus Governmens of KP ¢ others”. Service-Appeal No.7661/2021 titled “Wajahat Hussain versus bt

Government of KP & others, "Service Appéal No. 7662720201 titled *Javedullah versus Govermment & others”, and é}i .

- E Service Appeul No.7663/20201 titled “Inamnuillah and Goveriment of KP & others”, decided on 15.04.2022 by Division /
Bench comprising Mr. Kalim Arshad Khan, Chairma and Mrs. Rozina Rehman, Member-Judicial, Khyber Pakhtunkivg

. . AService Tribunal, Peshawar.

y'aéant posts. The DPC shall be held at the earliest possible, but not
later than a.'mor}th of receipt "ghis_ judgnment>Copies of this judgment
be placed on all the connected appeal files. Consign.
: |

30.Pronounced in open C:‘(n;rt at Peshawar and given under our

p S hands and the seal of th.é Trjib'u'nal on this 15" day of April, 2022.

 KALIM ARSHAD KHAN « -~
Chairman B

(Approved for Reporti’ng)

;\S]’*«l”.’

Certified o be ﬁire cow :
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE. MEETING HEL
ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETAR
IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental

. 2|

-

Promotion Committee held on 19.07.2022 under the chairmanship of Secretary

Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrigation In chair .
2. Engr: Ghulam Ishaq Khan, C.E (North) Irrigation . - Member
~ Mr. Muhammad Nawaz, Additional Secretary Secretary/Member
Irrigation Department, :
4. Mr. Sultan Wazir, Section Officer (Reg-V), " Member

Establishment Department.

" 5. Mr. Niamat Khan, Section Officer (SR~ III), Member

Finance Department.

2. The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

il Promotion of Graduate Sub Engineers to the post of Assistant
' Engineer/Sub Divisional Officer (BS-17).

iii. Promotion of Assistant/Stenographer to the post of Superintendent (BS- 17)
(Regional office Cadre).

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about fhe agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items.

Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

4, The Additional Secretary informed the forum that three (03) No. posts of
A55|stant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed
Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the
officials/officers included in the panel, the committee unanimously recommended the
following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisionat
Officer (BS-17) on regular basis.

i. Mr. Khawar Nadeem.
il Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan
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6. The Additional Secretary informed the forum that four (04 No.) ex-cadre/project
posts of Assistant Engineerslsdb DivisionaI'Ofﬁcers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in.under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989.

7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. No. 06 and 07 ie.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their  appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratullah.

ii. Mr. Magsood Ali.

ili. Mr. Muhammad Iqbal

iv. Mr. Muhammad Yaqoob -
Agenda Item No. II

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. The committee was apprised that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05S) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No.1to 3,5t07, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decisidn/recommendations of
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and directed the respondents as under: -

"To consider the appellants for promotion against the vacant posts. The DPC shal,
be held at the earliest possible, but not later than a month of receipt thi:
Judgment” :

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants fo!
promotion, instead of filling of CPLA (Annex-I).
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11. After examining all the relevant record and judgment of Service‘ Tribunal
dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously
recommended the following (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

i Mr. Inamullah.

ii. Mr. Shahid Ali Khan.
iii. Mr. Rizwan.

iv.  Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. ITI

Promotion of Assistant/Stenographer to the post of Supenntendent (BS-17)
(Regional office Cadre). ;
12, The forum was informed that one (01) No. regﬁlar post:of Superintendent
(BS-17) is Iying vacant which is required to be filled in by promotic:)n on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further ap.prised that three (03)
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which
are required to be filled in on appoAintment on acting charge basis. |

13. After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular

- basis and deferred the case of acting charge Superintendents.

The meeting ended with vote of thanks from and to the chair.

. Seéretgry‘ Icfigatioh'.
:? % Chairman
--{x‘% v 4
Chief Eng @eer%Nérth) 7 . Additional Secretary

Irrigatiop-- epartment Irrigation Department
(Member) (Member/Secretary)

a,& !C‘t'—*“"""""':;;i,}_,:'.:‘.i'.,.--
Section Officer (R-V) Section Officer (SR-III)
Establishment Department - Finance Department

(Member) (Member)
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AUTHORITY LETTER

I, Additional Secretary to Gowt. of Khyber Pakhtunkhwa Irrigation Department do 3 _'
hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, Irriga'tibh -
Department to file Para-wise comments and make staterment before the Khybé_r-
Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No. 11/2023
filed by Engr. Noor Yaseen Assistant Director (Small Dams) Vs Government of Khyber -
Pakhtunkhwa through Chief Secretary & others.

IRRIGHATON DEPARTMENT ..



