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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

SERVICE APPEAL NO. 11/202.1

Engineer Noor Yaseen Petitioner

VERSUS

Government of Khyber Pakhtunkhwa through 
Chief Secretary & others

Respondents

AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of 
respondent No. 01 & 02 do hereby affirm and declare on oath that the contents of 
para-wise comments are true and correct to the best of my knowledge and belief that 
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath 

that in this appeal, the answering respondents have neither been placed ex-parte nOr 
their defense/ struck uffy

Deponent

c
Ro^Amin 

Superintendent Litigation Section
Irrigation Department ' v

CNIC No. 17301-1431398-7 
Celt No. 0311-9296743

*/cOMMl$SIOHEa\*



1 2-'4 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWARv-< /
^ A

Service appeal No. 11/2023
T'■V

\
Engineer Noor Yaseen Assistant Director (Small Dams), 
Irrigation Department, Mardan

Appellant

Versus

Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:

Preliminary objections:

1. That the appellant has got no cause of action/locus standi.

2. That the appellant has not come to this court with clean hands.

3. That the appellant has concealed some material facts from this Hon'ble Tribunal.

4. That the appellant is disentitled for the relief claimed.

5. That the appeal of the appellant is time barred.

6. That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

1. Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant 

Engineer on the recommendations of Khyber Pakhtunkhwa Public Service 

Commission vide this Department Notification dated.24.09.2021.

2. Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021 

but the item of promotion of Graduate Sub Engineers to the post of Assistant 

Engineers/SDOs was deferred for some clarification from Establishment 

Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali 

Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the 

Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement 

dated 15.04.2022 allowed their appeals.

4. Para-04 is correct to the extent that after decision of the Service Tribunal dated 

15.04.2022 (Annex-Il), meeting of the DPC was held on 19.07.2022 and in light 

of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Ali 

Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of 

Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at 

(Annex-Ill)

5. Para-05 is correct to the extent that appellants have filed a joint 

appeal/representation on 06.09.2022 which is time bared.



Grounds: -

A. Incorrect. The promotion order dated 26.08.2022 is legal in accordance with law 

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by 

convening meeting of the Departmental Promotion Committee.

B. Para-B is Incorrect as explained in Para-A above.

C. Para-C is Incorrect as explained in Para-A above.

D. Para-D is Incorrect as explained in Para-A above.

E. Para-E is Incorrect as explained in Para-A above.

F. Para-F is Incorrect as explained in Para-A above.

G. Pertains to record.

•
H. That the respondents also seek permission of this Hon'ble Tribunal to raise further 

points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may 

be dismissed with cost, please.

iSecretar Govt, of Khyber Pakhtunkhwa, 
rrigation Department 

Respondent No. 01 to 04
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in order to fill in the vacant posts of different categories In the Wgadon 

a meeting of the Departmental Promotion Committee held
Ttie following attendedDepartment on regular basis, 

on 23.06.2021 under the chairmanship of Secretary irrigation.

the meeting:-
1. Muhammad Tahir Orakzai, Secretary Irrigation
2. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation

Mr. Wasil Khan, Additionai Secretary 
Irrigation Department.

4. Mr. 3amshid Khan, Deputy Secretary (Reg-Ill), 
Establishment Department.

5, Mr, Niamat Khan, Section Officer (SR-111),
Finance Department.

In chair 
Member

Secretary/Member
3.

Member

Member

2. The following agenda items were discussed in the meeting:-

la. p™,ofc.. ot GrMul. S«b » «”
Et>gineer/Sub Divisional Officer (BS-17).

iv Promotion of Diploma Holder ^"9"’®®'®
. KrJSS'W* U« s«b E.,ln..r. » tt.

"»>!» ..i b. A—.—o-b-

Vii. I^rotTiotion of Assistant (BS-16) to the 

Circle Cadre.

to the post of Assistant

n
n

rank of Superintendent (BS-17).

Item No. I

the chair welcomed the participants 

Additional Secretary presented the
After recitation from the Holy Quran,3.

and apprised the forum about the agenda Items. The
M (05) .egoBr (Ms of OmV C«ll«o, (.S->7> ^ «««'' »"

by promotion on the basis of senlority-cum-fltness from amongstrequired to be filled In 
the Zilldars with at least five years service as such,
4 After examining all the relevant record of the Zllladam Included In the
panel, the committee unanimously recommended the following eligible Zllladars (BS-15) 
to the post of Deputy Collector (BS-17) In Irrigation Department on regular basis.-

‘v '

Mr. Noor Rehman.
ii, Mr. Farid Ullah.
iii, Mr. Muhammad Saad Jan.
iv, Mr. NabI Rehmat.
V. Mr. Abdul Wadood.

i.



Item No. TT

5.7 The Additional Secretary presented the agenda that (04) No. regular posts 

of Superintendent (BS-17) are lying vacant which are required to be filled in by 

promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior 
Scale Stenographers with at least five years service as such.

After examining all the relevant record of the Assistants (BS-16)/Senior 
Scale Stenographers, the forum was informed that the official included in the panel at 
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer 
his promotion. After detailed discussion, the committee unanimously recommended the 

following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in 

Irrigation Department on regular basls;-

i. Mr. Farhad Ali.
ii. Mr, Liaqat Ali.
iii. Mr. Ghulam Fardoq.

Item No. Ill

6.

#r

7. The Agenda item was difet^ for want of clarification of Establishment 
Department on the following:-

i. As per amended service rules of Irrigation Department notified on 25.6.2012, 
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of 
Graduate Sub Engineers alongwith passing of departmental grade B and A 

examination against which Six (06) officer are working on regular basis while 

Seven C07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as 

Assistant Engineer (BS-17) acting charge basis since 2011.

ii. Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for 
promotion to the post of Assistant Engineer and the above mentioned 

Graduate Sub Engineers were appointed to the post of Assistant Engineer 
(BS-17) on acting charge basis in 2011.

seven

iii. The Departmental B&A Examination is conducted after every two years. The 

last examination was held In 2020 and the next will be held in 2022. The officers 

of panel at Sr. No. 1 to 6 & 9 (except S.No.4 "B&A passed) have passed their 
mandatory Grade B examination and will appear in the A examination in 2022.



y 8. The advice of the Establishment Department will be solicited through a
separate letter that:-

/
f As to whether the amended rules notified on 25.06.2012 are applicable to the 

above employees who were appointed in the year 2011 on acting charge basis or 
the present Service Recruitment rules will be applicable in the instant case,

If the present service rules are applicable upon the officers appointed on acting ' 
charge basis then before completion of mandatory examination by these officers, 
the officers junior to them can be promoted to the post of Assistant Engineer on 
regular basis or otherwise.

ii.

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No, 
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant 
against the 15% share quota of Diploma Holder Sub Engineers which are required to be 

filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub 

Engineers who hold a Diploma of Associate Engineering in Ovil, Mechanical, Electrical or
Auto Technology and have passed departmental Grade B and A examination with five 

years service as such.

10. The official mentioned at Sr. No. 1 of the seniority list has not yet passed 

Grade B&A examination which is pre-requisite for promotion to the post of SDO. 
detailed discussion and examining all the relevant record, the committee unanimously 

recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting 

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in 

Irrigation Department on regular basis:-

After

i. Mr. Riaz Muhammad.
ii. Mr. Waqar Shah.
iii. Mr. Noora Jan.
iv. Mr, Jehanzeb.
V. Mr. Farman Ullah.
vi, Mr. Shafqat Faheem.
vii. Mr. Asad Ullah Jan.

Item No. V

11. The Chief Engineer (South) Irrigation presented the agenda that (02) No. 
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17)
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are 

required to be filled in by promotion on the basis of seniority-cum-fitness from amongst 
the Sub Engineers having degree in B. Tech (Hons) and have passed departmental 
Grade B and A examinations with five years service as such

are lying vacant
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After examining all the relevant record of the B. Tech (Hons) Degree

Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) in Irrigation Department on regular basis:-

I. Mr. Khurshid Ahmad, 
ii. Mr. Muhammad Shoaib.

12.
/

r

Item No. VI

The Additional Secretary Irrigation Department presented the agenda that 
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in 

the Office of Chief Engineer, newly Merged Areas Irrigation Department which is 

required to be filled In by promotion on the basis of seniority-cum-fitness from amongst 
the Superintendents of the Department having at least three years service.

After examining all the relevant record of the Superintendents (BS-17), 
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent 
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on 

regular basis.

Item No. VII

13.

14.

The Chief Engineer (South) Irrigation Department presented the agenda 

that. (01) No. regular post of Superintendent (BS-17) is lying vacant in the office of 
Superintending Engineer, Irrigation Qrcle, D.I. Khan (Orcle Cadre) which is required to 

be filled in by promotion on the basis of seniority-cum-fitness from amongst the 

Assistants and Senior Scale Stenographers with at least five years service as such.

15.

After examining all the relevant record of the Assistants/Senior Scale 

Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad 

Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Orcle 

Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years 

service.

16.

The meeting ended with vote of ^iks from and to the chair.

Seaetary/Irrigation
Chairman

Chief Engineer (S(mh) 
Irrigation Departme;« (Member)

Deputy ^etary (Reg-III) 
EstablishnWt Department (Member)

m
Additionaly&retary 
Irrigatlon^partment 

(Secretary/Member)

V 1s^

Section Officer (SR-II5 
Finance Department (Member)



::
vice Apiieal No. 7659-Q02I titled ‘■5Aa/|/r/-,^//,;)fSa'n;;'v.T:,Covern/nert/ of KP (<i others ”, Seivice Appeal Na 7660/2021 
M ■Pizwan very Govern,„enl.of KP &>o!hcrs Service Appeal No. 7661/2021 titled "Wajahat Hussain versus 
Uovermnenlifjfl ct others. Service Ahpcal No.7662/2n20l titled "Javedullah versus Govern,neni c<i others" and 

hcye Appeal .No /66p/.02()l titled “y/ia «!///«/, and Government ofKP ct others decided on 15.04.2022 by Diviu 
hi rich uwipn.ung Mr.. Kulim Arshad Khan, Chairman and Mrs. Roziria Rehmaii. Member Judicial. Khvher Pakh{r,nh\ 
______^______ 1., ,1 Service Tribunal. Pe.shawa,-. '

on

KHYBER PAKHTIMKHWA SERVICE TRIBUIJpJ^ 0 

- PESHAWAR.

; ,
{'•\

'i/'
n

\' /
>p /

BEFGRE:KAEIM ARSHAD KHAN, .CHAIRMAN 
' ■ . ROZINA REHMAN, MEMBER(J)

Service Appeal N0.7659/2Q21
Shahid AH Khan (Sub Divisional Officer,'Shahbaz Garhi Irrigation 
Subdivision, District Mardan) son of Jehan Safdar

Versus

{Appellant)

1. GoYernm'ent of ICliyjjerPaklUunlchwa through Chief Secretary, 
Civil Secretariat, Peshawar; ‘

2. Secretary: to Governpent of Khyber Palchtunlchwa Irrigation
Department, Civil Secretariat, Peshawar, .

3. Chief Engineer (Soup), Irrigation Department, Warsak 
Khyber Pakhtunldrwa, Peshawar,

• Present: I .

Road, 
....^{Respondents)

Mr, Aipin ur Rehinan Yousafzai, Advocate,, Jor appellant,
Mr, Muhammad iCaz Khan Painda Khel,
Assistant Advocate General .

, Date of Institution.........
Date ofEIearing.......... .

■ Date of Decision....... i..,

For respondents.

...18.10.2021
14.04.2022

...15.04.2022

2. Service Appeal No.7660/2021
Rizwanullah (Sub Divisional Officer, Flood Irrigation Subdivision 

No,II, District DllChan) son qf Abdul Rehman
Vv.,

{Appellant)
- \ ' Versus .

i: Government of. IGiyterPalditunkhwa through ,Chief Secretary 

Civil Secretariat, Peshawar.'
2. Secretary to Government of IGiyber Pakhtunkhwa Irrigation 

Depaitment, Civil Secretariat, Peshawar
Department, Warsak Road,

Ipiyber PalchtunJchwa, Peshawar,..................;...........{Respondents)

,P resent:
Mr.' Amin ur Rehman Yousafzai, Adyocate,„Fpr appellant,
Mr .Muhammad Riaz Khan Painda Kiel,
Assistant Advocate'General

Q
\rFor respondent

\WDate of Institution 
Date of Hearing... 
Date of Decision..

18.10.2021\i.
14.04.2024,^0^^ 

15.04.2022
-.a

VVU«'

acna



^en'ici' Appeal No.7659/2021 lilled "ShahijJAli Khati.v!i..Govemmeni oJKP oihers". Seivice Appeal No.7660/2021 
tilled ■■Rir.van versus Coi>enmteniofKP A oihers", Serf-ice Appeal Na.766l/202l lilled "Wajahal Hussain 

(Jovernineni of KP & oihers, 'Service Appeal No.7662/20201 lilled "Javediillcth versus Government & alhers", and 
Seiyice Appeal Ho.7662/20201 lilled "Jnaii^vlbh and GowrnmenI ofKP & oihers". decided on 15.04.2022 by Divisi 

Bench comprising Mr.^Kdlini Arshad Khan, Chairman and .Mrs. Rozina Rchman. Member Judicial, Khyher Pcikhlunkhwi' 
■ . Service Tribunal, Peshawar.

■'<

f' versus
'-i*'

on

. 3. Service Appeal No.7661/2021
^Vajahat:Hussain(Sub Divisional Officer, Irrigation anc^^yo^^^v. 
Power Subdivision, Orakzai) son of Malik ur Rehman... {Apmli

-V

w' \' ■
Ia■i-.- fnn

'TV:
Versus

1. Government of ICIiyberPalditunkhwa through Chief Secretary, 
Civil Secretariat, Peshawar.

2. Secretary to Governnenf of Klayber Palclitunlchwa Irrigation 
Depai-tment, Civil Secretariat, Peshawar.

3. Chiel Engineer (South), Irrigation Department, Warsak Road, 
Khyber Palditunkliwa, P|eshawar. (Respondents)

Present:

Ml-. Amin ur Rehnian Yousafzai, Advocate...For appellant.
- Mr. Muhammad R: az Khan Painda Kliel,

Assistant-Advocate General For respondents.

Date of Institution..,.
Date of Heari ng........
Date of Decision.......

...18.10.2021
...14.04.2022

15.04.2022

4. Service Appeal No.7662/2021

JaveduIlah(Assistant Engineer OPS, Imgation and Hyde! Power 
Subdivision, Jamrud an|i Landi Kotal, District IChyber) son of Asad 

Malook Klian
.5“

■7 (Appellant)
Versus

1. Government of IChyberPalditunlchwa through Chief Secretary, 
Civil Secretariat, Peshawar.

2. Secretary, to Government of Khyber Palditunldiwa Irrigation 
Department, Civil Secretariat, Peshawar.

3. Chief Engineer (South), Irrigation 
IGiyber Palditunldiwa, Peshawar'....!..

Department, Warsak Road, 
........ ........... (Respondents)

Present:
Mr. Amin ur Rehman Yousafzai, Advocate.-. .For appellant.
Mr. Muhammad Riaz Klian Painda lOiel,
Assistant Advocate General

Date of Institution......
Date of Hearing..........
Date of Decision.......

........ For respondents.
....18.10.2021 

....14.04.2022 

....15.04.2022
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Scn’ice Appeal No.7659/2021 titled "Shahid Ali Khan.ys..Government of KP (5 others", Se'iyice Appeal No.7660/2U21 
tilled "Riz^\’an versus Government ofKP & iMhers". Service Apjxal No.766l/202l tilled "i’PaJahai Hussain ver.s'i/.v 

Government o/KP A others, "Service Appeal No.7662/20201 tilled "Javediilkih versus Coverninenl others", and 
Scivice Appeal fJo.7663/20201 titled "Inamullah and Governmenro/KP A others'", decided on 15.0-l.2022 hy Division 
Bench c<jn/prisin^ Kolitn Avshcid Khctn. G^hciinnan ond Bozina Hehmon, Menthee Judicial, Khyber Fakhnmkhu't 

_____ ■ _______ \ Service Tribunal, Peshawar. ' V,
e

5, Service Appeal No.7663/2021

Inamullah(Sub Divisioial Officer, Irrigation Subditeipi^|gehsrl, 
Shangla District Swat) son of Purdil Khan....;............

Versus

/ II
//

1. Government of KliybferPakhtunldiwa' through Chief Secretary, 
Civil Secretariat, Peshawar.

2. Secretary to Governrnent- of Khyber Pakhtunkhwa Irrigation 
Department, Civil Secretariat, Peshawar.

3. Chief Engineer (Soutji), Irrigation Department, Warsak Road,
(Respondents)Kliyber Pakhtunlchwa, Peshawar

Present:

Mr. Amin urRehman Yousafzai, Advocate...For appellant.
. Mr. Muhammad Riaz Klian Painda Khel,

Assistant Advocate General For respondents.

Date of Institution 
Date of Hearing... 
Date of Decision..

18.10.2021
14.04.2022
15.04.2022

, *********************M
APPEALS UNDER SECTION 4 
PAKHTUNKHWA SERVICE TRIBUNAL

OF THE KFIYBER 
ACT, 1974

AGAINST THE DEOISION/RECOMMENDATION OF THE 
DEPARTMENTAL PROMOTION COMMITTEE, IN ITS 
MEETING DATED 23.06.2021 
ITEM NO.III, ON THE BASIS OF WHEREOF, CASE OF 
PROMOTION OF |THE APPELLANTS OF ALL THE 
APPEALS AS assistant ENGINEER/SUB-DIVISIONAL 
OFFICERS {BS-17) M'AS DEFERRED

7
<

REGARDING AGENDA

CONSOLIDATED .ITJDGEMENT 

^Rr.^J^^^t^'«a‘KALIM ARSHAD KF AN CHAIRMAN

single Judgment the ■ instantService Appeal No.7659/2021 titled 

^'Shahid Ali Khan

Through this

vs Gpvernment of KP, & others ", Service Appeal

No.7660/2021 titled “Rizwan versus Government ofKP & others’',
■ ;

Service Appeal No.7661/2021 titled "Wajahat Hussain
..... ..

/
cc

\V Qversus caa



tlervice Appuil No.7659/2021 Med "Shahid AH Khan..\’s..Covmunerii ofKP ct others". Service Appeal NbJ660/202l 
liilad "liicyvanversus Government of KP^& fibers", Service Apiipal No. 7661/2021 titled "Wajahat Hussain versus 

(joveifimenl ojKP <5 others, "Service AppealNo.7662/2Q20I titled "Javedullah versiis Government others", and 
Service Appeal No.7663/20201 titled "Inanullah and Government of KP A others", decided on 15.04.2022 by Division 

Bench comprising,Mr. 'Kolim Arshad Khan. Ghairmun and Mrs. Rozina Rehman, Member Judicial, Khyher Pahhtunkhw,' 
■_____________ ' -j Service Tribunal, Peshawar.

uui 1

Government of KP & others icq Appeal No.7662/20201 titled 

"Javedullah versus Gdvernment. & others'"- and Service Appeal 

No.7663/20201 titled 'fhamullah and Government of KP & others" 

are decided because al.l are similar in, nature: and outcome of the
* ' 5 .

same decision.

2. Facts, surrounding the appeals, are that the appellants were serving

as Sub-Engineers in BIS-il (upgraded to BPS-16 on 07.03.2018)

in ■ the Irrigation Department; that they passed departmental

examination Grade-A & Grade-B and became eligible for

promotion to the post of Assistant Engineer (BS-17), as per the

rules in vogue; that tie respondents, initiated the cases of the

along with ethers for promotion and prepared working

paper, alongwith pane of eligible Graduate Sub engine,ers, for
)

..consideration against 12% quota reserved for the holders of BSc

Degree; that synopses of the appellants were placed

before the Departmerital Promotion Committee (DPC), in its 

. . ■ . ■ i' .

meeting held on 23.06.2021, under Agenda Item No.Ill, but the 

appellants were not recommended for promotion rather the Agenda 

Item NoJII was deferred on the pretext.tq^ seek guidance from the

•v\

<0

^^^^a6^tpEstabl.ishment Departm|:nt, on the following; "

/. A.S per amended service rules of Irrigation Department 

notified on 25.06.2012, twelve posts of Assistant 

Engineer (BS-17} come under 12% share quota of 

Graduate • Sub Ehgirieers. along

X'

with pass ing. of

departmental grade B and A examination against which
Q

a
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Service. Appeal N().7659/2021 liiled"ShahidIII Khatt..vs..Governmerif ofKP'& others", Ser\-ice Appeal tlo.7660/2()2l 
tilled -Risavanyersus Gowrmnent ofKP &'ollvrs". Semce Appeal No.766l/202l titled "Wujahat Hussain versus 

Governineni oj KP A others. Service Appeal No. 7662/20201 tilled "JaveduUah ver.Kiis Coverniiient A others", and 
Service Appeal No.7662/20201 titled "Inamullah and Government of KP A others", decided on 15.04.2022 by Divisi 

Bench coiiiprising Mr. Kalini Arshad Khan. Ch 7i

#■ ,

on
and Mr.i. Rozina Rehman. Member Judicial. Khyber Pakhtunkhw, t 

Ser,nce Tribunal. Peshcrwar.
rman

. Six officers are working on regular basis while 

officers, .included in. the panel at serial No. 1 to 6 & 9 

M.-orking as As'fistant Engineer (BS-17). on acting charge 

■ basis since 2011... i- '

seven

are

a. Before 2.5.06 .2012 the ■ passing of grade B&A

examination was not mandatory for promotion to the 

‘ post oj Assistant. Engineer and the above mentioned 

Graduate Sub Engineers were appointed to the 

post of Assistant Engineer (BS~17) on acting charge 

basis in 2011. '.

seven .

in. .The departmental B&A examination is conducted after 

every two years. The last examination was held in 2020 

and the next y/ill be held in 2022. The officers of panel

at serial 'No.l_ to 6 & 9 (except No. 4 B&A passed) have
;

. passed their mandatory grade B examination and will 

appear in the A examination in 2022.
i . '

j. The DPC in paragraph 8 of the minutes sought advice of the 

establishment through a separate letter that:

a.. As to whether the amended rules notified on 25.06.2012 

are applicab!|e' to. the above employees who 

appointed in' the year 2011 on acting charge basis or the 

present Service Recruitment rules will be applicable in 

.the instant case.

b; If the present s,ei*vice rules are applicable upon the 

officers appointed on acting charge basis then before

. -^1
JT

were

LO
0)
07

CL
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completion, bf mandatory

'I

officers,tlie officers junior to them can be promoted to

the post of Assistant Engineer on regular basis or 

otherwise.

examination of these

4, It‘ was then all the appellants prefen'ed departmental appeals 

ent. No.l

2j.06.2021 of thC' DPC, which, according

responded within statutory period, compelling them to file these 

-appeals:

on

13.07.2021 to Respono against, the decision dated

to them was not

3. It was mainly urged in the grounds p.f all the appeals that the 

appellants had been; deprived of their right of promotion 

any deficiency; that the department had

without

no right to keep the 

promotion case pending;for indefinite period; that the appellants

were not treated in accc|rdance with law; that the DPC departed

from the normal course of law, which

thht the appellants were deferred for no plausible
I

receipt of the appeal j and their admission 

respondents were directec

r rs
V IJt -

was malafide on their part;

reasons.
6. On

to full hearing, the

to file reply/comments, which they did. 

admitted that the appellants had passed Gradereplies it

examinations and had also-completed 5 

promotion as Assistant ’ Engineer subject 

eligibility by the DPC and availability of posts 

that the agenda, item fdr

was

years’ service for

to considering their 

as per service rules; 

promotion was dropped due to

12% quota for promotion of 

Graduate Sub Engineers jo the rank of Assistant Engineers BS

non-
availability of vacanciel.- under\V'

too-

CO
(D-17 O)ru

Q-

!' ■
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(i.e, 6 Nos Sub Engineers are working on regular basis while 7 Nos 

: Sub Engineers are

:;
i:

;: woj-king on Acting Charge basis against 12 posts 

in the share quota of Graduate Sub Engineersi
which already

I: exceeds by one number).

8.. We have, heard leariied counsel for the' appellants and learned 

; Assistant Advocate General for tlie respondents and have also gone
J

througli the record. ! ■ .;;

9. Lea)-ned counsel for tlje appellants reiterated the facts and grounds 

detailed m the appeal,!and referred to above and submitted that the 

appellants had a genuine case to be considered for 

they had legitimate
promotion and 

Expectancy for the same. He prayed for ■

acceptance of the appeals.

^ ^5^ ^ °;°'^*®“ntrary the learned Assistant Advocate General
opposed the

argun^ents advanced b^ the learned counsel for the appellants
■M

and

supported the stance taken by the respondents.
::

- 11.There is no dispute thjt the working paper, for promotion from the

of Sub Divisiona: Officers (BPS-16) to the post of Assistant 

Engineer (BPS-17), was
I

of the'posts were give r. According to the

\ .
il
ii : post

piepared on proforma-I, wherein the details

working paper six posts

were shown vacant for making promotion under 12% Graduate 

quota. Along with the working paper,

for consideration was also annexed
a. panel of Graduate Engineers 

proforma-II .(Annexure-J).on

■ The officers at serial number 1 to3, 5 to 7, 9, 12 to 14 were shown

>n the panel to.be not Eligible while the appellants 

serial No.8, 10, 11,
’ names figure at 

13 and 15 of the panel. The panel bears ac
CT

Cl
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signature of the Additional Secretary, Irrigation Department, at the 

end of list and the appellants were shown ,in the working paper to be
• I * ^ •

eligible for promotion. Similarly, the officer at serial No.4 named 

Bakhtiar .was also sho\ra to be eligible for promotion. The DPC 

held on 23.06.2021 recprded the minutes of the proceeding, which 

have been detailed h the preceding paragraphs and sought 

clarification from the Establishment Department vide letter

, No.SO(E)/In74-3/DPC/.pi9/Vol-IX dated 04.10.2021, which was

responded by the-Establishment Department vide letter No.SOR-

instead ' seeking the 

tie Secretary Goveminent of Khyber 

Palchtuhlchwa,;IiTigation Department on the following observations:

• i. Why the employees were appointed -on'acting charge 

basis under APT Rules, 1989? -

V(E&,AD)/7.-l/Irrig: dated 23.11.2021,

clarification from

ii. Why, the matter remained linger on for more than ten 

years?

>■ iii. For how many times the departmental B&A exams for 

. these employees in the intervening period were arranged 

by the Ad:ninistrative Department and whether they 

appeared, availed opportunity of appearing the 

examinatiori or deliberately avoid the opportunity of
I

appearing in the subject examination or failed these.v'.

examination?

12.Additional documents placed during the pendency of the 

[ appeals, whereby worlcing paper was prepared for considering one

were
cc

ac
0

Q
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Balchtiar (at serial No.4 of tlie panel for consideration 

the names of the appellants also figured) for promotion, who was 

also deferred with the appellants. The DPC 

13.01.2022 

3/DPC/2OI9/V0I-IX:

Mr. , -wherein

was stated to be held on

and . vide Notification No.SO(E)/IRRI;/4-

dated- 28.03.2022, •Mr. Bakhtiar was
promoted.

13.At this Juncture it necessary to observe regarding the aboveseems

referred advice sought by the DPC. As regards first query, whether 

the amended rules notified on 25.06.2012 were applicable to the 

employees who were appointed in the year 2011 acting chargeon

basis or the present Service Recruitment, 

the -instant
rules will be applicable in 

case, it is Observed that the administrative rules cannot
be given retrospective effect. As regards the second query whether 

could be promoted when thethe- junior officers
seniors already

appointed on acting charge basis could 

departmental B&A

not qualify either of .

exa .-nmations, it is in this respect found that the

Iqasic qualification for digibility to be considered for 

the post of Assistant Ergineer (BPS-17),
promotion to

is passing' of departmental 
B&A examinations and when the seniors could not get through the 

both or any of them, they are not eligible and obviously next in the
X line were to be considerLd.

14.AS to the observation 0^116 Establishment Department:- 

(i) Why the employbes were appointed on acting charge basis

'Ointment,
CDPromotion and Transfer) Rules ,1989? CD

D)
<X,

CL
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(ii) Why the matter remained linger .on for more than ten years?

(iii) For how many times the departmental B&A examinations 

for these employees in the intervening period were arranged 

by the . Administrative Department and whether they

appeared, availed opportunity of appearing in the 

examination, or deliberately, avoided the opportunity of 

appearing in the .-examination or deliberately avoided the 

opportunity of ap||earing in the subject examination or failed 

these examination! •

it is observed that no r^ply -of the Administrative Department in 

this respect is. found placed on the record. Whereas without 

replying the queries th^ Administrative Department promoted one 

Batoiar, refen'ed to abcjve.

15.There seems' lot of conf ict in the working paper and. minutes of the

meeting of the DPC h^ld on 23.06.2021 and that of the replies

submitted by the responlents. In-the working paper and the minutes

six posts were shown , vacant for filling, of which the DPC 
^ » * • 

convened and lengthy pxercise of preparation of "Working paper,

panel of .officers for consideration and holding of DPC

undertaken, whereas in^ the replies the respondents took a U-turn

contended that the posts were not vacant. If the posts were not

vacant then why the lengthy exercise of preparing working paper,

panel of officers and atjove all holding of DPC was done? This is a

‘^dcstion which could npt have been answered by the respondents in

theii replies or for that matter during the course of arguments. It was

was

was

C
a
a



^cnncv. AiHXidl.No. 7659/2021 lilted "Shahid Aii Khan..vsXiovernmni of KP <S: oiherxService Appeal No. 7660/2021 
Ijilcd ■ R,zww versus Government o/KP & qihe/ts''. Sei-viee Appeal No. 7661/2021 tilled ■‘Wajahat Hii.i.-.-ain veruis 

Jjovi’nunent of K! & others. "Service Appeal No. 7662/20201 tilled "Javedullah versus Government A others ” and 
Service. Appeal No.7663m20I tided "jnamullah and Government of KP others", decided on 15.04.2022 by Division 

bench cnmpn.sms Mr. Kalim Arshad Khan. Chairman and Mrs. Rozina Rehman. Member Judicial. Khyber Pakhlitnkhwi • 
_____ :________________ ______________ S^iyice Tribunal. Peshawar.

■ , # . c

the stance of the respondents in the replies that the Agenda Item 

No:III was dropped due to non-availability of vacancies under 12% 

quota for promotion of graduate Sub Engineers to the rank of 

Assistant Engineers BS-17 (i.e.'6 Nos. Sub Engineers are working 

on regular basis while 7 Nos. Sub Engineers are working on Acting 

Charge basis against 12-posts in the share quota of Graduate Sub 

■Engineers which already exceeds by one number). This stance is in 

clear negation to the wor|king paper, panel list of the officers and 

minutes of the DPC wherein these 6 posts are shown vacant and 

weie intended to be filler in by promotion. So far as contention of 

the respondents that the; seats were occupied by the officers 

acting charge basis, so th^se were not vacant, it is observed in this 

regard that,rule9 of .the ICliyb'er Paklitunldrwa Civil Servants 

(Appointment, Promotiori and Transfer) Rules, 1989 {the Rules) is

. n ' ^ •

quite clear and is reproduced below for facile reference: -

9. Appointment, ON Acting Charge or current Charge Basis. (I) 
Where the appointing authority considered it to be in the public 

I interest to fill a post' reserved under the rules ,for departmental 
promotion and.the most senior Civil servant belonging to the cadre'- 
or service concerned, w/io' is otherwise eligible for promotion, does 
not possess the specified length of service the authority may appoint 
him to that post on acting charge basis:
■Provided that no suchYippointment shall be made, if the prescribed 
length of service is short by more than [three years].

: Sub rule (2) ofVule~9 deleted vide bv Notification Nn ViO/?_
■ VJ(E&AD)l-3/2009MofVlIL dated 22-10-2011. ------

(3) In the case of a pc\st in Basic Pay Scale 17 and above re-/erved 
under the rules to be filled in by initial recruitment, where the 
appointing authority i ■ satis,fied that no suitable officer drawing pay 
irt the basic ,scale in M’hich. the post exists is available 
category to fill the post and it is expedient to fill the post, 
appoint to that post-on acting charge basis the most senior officer 
otherwise eligible for promotion in the organization, cadre or 
service, as the case may be, in excess of the promotion quota 
(4 Acting.charge appointment shall be made against posts which are 
likely to fall vacant for period of six months or mare Against 
vacancies occurring for les^s than six months, current charge

on

V.
A

'-y ' *
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appointment may be made according to the orders issued from time 
to-time. i
(5) Appointment on acting charge basis shall be made on the 
recommendations of the Departmental Promotion Committee or the 
Prcmncial Selection Board, as the case may be.
(6) Acting charge appointment shall not CQrifer any vested right for 
regular promotion /b the post held on acting charge basis. ”

(Underlining is o.urs)

16.Sub. rule (2) of the j above rule was deletedvide Notification

No.SOR-VI(E&,AD)]-3/2009A/ol-Vni, dated 22-10-2011.
I

deleted sub-mle is also reproduced as under;

"'((2) So long as a civil senant holds the acting charge appointment, a civil 
setvant junior to him shall not be considered for regular promotion but ma.y be 
appointed on acting charge basis to a higher post.)"

■ . J

17.Before deletion of-sub rule (2) of the rules, a junior officer to a 

senior civilservant,so long as he (the senior) holds the acting charge 

uppointiTient, could nc^t be considered for regular proinotion 

highei post. The provisions of Rule 9 of the rules though empowers 

the Appointing Authority to make appointment of a senior civil 

servant on acting charge basis but, even after deletion of sub rule (2) 

of the ibid rules, tha; will not disentitle a junior, officer to be 

considered for regular oromotion to,a higher post. ^

The

to a

18.Regarding the acting charge appointment, the august Supreme Court 

of .Pakistan has a consistent view that such posts being a stopgap 

vy could not be a hurdle for' promoting the deservintr

officers .on their availability. Reliance in this respect is placed 

PLC 2015 (CS) 151 titled "Province of Sindh 

Versus Ghulam Fareed and others”, wherein the 

Court was, pleased to hbld as under:'

cr
on

,aa'Tts'Vf-o and others

august Supreme
ri\

0■V'^L5<g\4Vt

i2.. At times officers po.sses.dng requisite experience to qualify
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■ for regular appointmem may hot be available in a department. 
However, all such exigencies are taken care of and regulated by 
.nanaoty rules. In this respect, Rule S-A of-the Sindh Civil Servant.^ 
(Appointment, Promotion.and Transfer) Rules, 1974, empowers the 
Competent Authorit}> lo appoint a' Civil- Servant on acting charge 
and current charge basis. If provides that if a post is required to be 
filled through promotio^ and the most senior Civil Servant eligible 
forA^romotion does not possess the specific length of service,

. appointment of eligible officer may be. made on acting charge, basis ■ 
after obtaining appt-qval of the -appropriate Departmental 
■Promorion Commitfee/S^election Board. Sub-Rule (4) of the afove- 

. referred Rule 8 further'provides that appointment on acting charge 
basis shall be made foi\ vacancies lasiing for -more than 6 months 
and for vacancies likely to last for less than six months. 
Appointment of an officer of a lower scale' on higher post on 
current charge basis is. made as a .stop-gap arrangement and 
should not under any arcwnsiances. laSi for more than 6 months. 
This acting charge appointment.can neither be construed to be 

.appointment by promoHon on regular basis for any purpo.ses
■ including senidrity, nop it confers any vested right for regular 

appointment.: In other words, appointment on current charge basis 
■is purely temporary ;>? nature or stop-gap arrangement, which 
remains operative for duration until regular appuinfment is 
made agaiim the posll-Looking at the scheme of (he Sindh Civil 
Servants Act and Riilei frained thereunder, it is crystal clear tha!

■ there is no scope of appointment of a Civil Servant to a higher 
grade on OPS basis except re..<torrmg to the provisions of Rule 8-A, 
which provides that ir exigencies appointment on acting charge 
-basis can be made, subject to conditions contained in the Rules. ”

an

19.The august Supreme Court of Pakistan in another judgment reported 

as 2022 SCMR 448 titlec^ ''Bashir Ahmed Badini, D&SJ, Dera Allah 

Yar and .others Versus Hon'-ble Chairman and Metriber of 

Administration Committee and. Promotion - Committee of hon’ble 

High Court of BalochistY^ and others'", vis-a-vis the ‘stopgap’, 'ad 

hoc and temporary nature, graciously observed that:

"This stopgap arrangement
particular period q| time does, not by itself confer any right 
on the incumbent for regular appointment or to hold it for 
indefinite, period bat at the same time if it is found that 
incumbent is qualifi.ed to . hold the post despite his 
appointment being in the nature of precar ious tenure, he 
would carry the right to be considered for permanent 
appointment throiigh the process of selection as the 
continuation of ad hoc appointment for considerable 
length of time would create an impression in the mind of 
the employee that he was being really considered to be 

retained on regular basis. The ad. hoc appointment by

L\\
r-%

temporary measure for aas a
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very nature is transitory which is made for a particidar 
period, and creates right in favour of incumbent with 
lapse of time and the appointing authority may in his 
discretion if necessar)^, make ad hoc appointments but 
not open for the authority to disregard the rules relating to 
thefdling of vacancies on regular basis in the prescribed 

■ manner. In the cafe ofTariq Aziz-itd^Din and others: (in 
re: Human Rights\Cases Nos. ' 8340,9504-G, 13936-G, 
13635-P and 14306-G to 143309-G of2009) (2010 SCMR 
1301), this Court I eld that In case where the appointing 
authority is satisfied that no suitable officer is available to 
fill the post and it is expedient to fill the same, it

no

it is

may
appoint to that postman acting charge basis the most senior 
Officer othen^nse eligible for promotion in the cadre 

service as the case ^ay be. It is the duty and obligation of 
the competent authority to consider the merit of all the 
eligible candidates jvy/7/7e putting them in juxtaposition to 

isolate the meritoripus amongst them.. Expression 'merit' 
includes limitationslprescribed under the law. Discretion is 

to be exercised according to rational reasons which means 
that; (a) there be finding of primary facts based on good 
evidence; and (b) decisions about facts be made for 

reasons which serve the purposes of statute in 
intelligible and reasonable manner. Actions which do not 
meet these threshold requirements are considered 
arbitrary and misuse of power [Director Food, N. W.F.F v. 
Messrs Madina .Floim and General Mills (Pvt.) Ltd. (PLD

or

an

20.Similarly, in 2016 SCMR.2125 titled “Secretary to Government of 

the Punjab, Comiminica;ion and 

,, others-,Versus Muhammad Khalid Usmani 

Supieme Court was pleased to have observed 

"15. As is

Works . Department, Lahore, and

and others” the august

as follows:

eviden'l from the- tabulation given in the 
earlier part oj this judgment, we have also noted with 

concern that the respondents had served as Executive 
hngmeersfor many years; two of them for 21 years each 
ana the, Uvo others for 12 years each The 'concept of 

oJJtciatingprom.otion oj a civil servant in terms of rule H 
of the Rules is obviously a stopgap arrangement wheie 
posts becorne available m circumstances specified in Rule 

li{i) of the Rules and persons eligible for regular 

promotion are not available. .This is why Rule 13(iii) of 
tt Rules provides that an officiating promotion shall not 

confer any right of [promotion cm regular basis and shall

\r

Q)
(J)
CDa
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be liable to be termi'iated as soon as a person becomes 

availahlefor promotion on regular.basis." ■

The august Apex Coiul; in paragraphs 20, 21 & 22 ruled as under:

■ ‘‘20. The record .produced before us including the 

MH?rking paper produced - before the DPC held on 
11.08. 2008 shoM^s that the sanctioned strength ofXENs in 
the appellant- Deparfrnent at the releva.nt time was 151: 
out of which 112 We *6 M^orking on regular basis and 47

■ on officiating basis. It is also evident that 59 Executive- 
Engineers' posts were available for regular promotion. 
This clearly shows that 39 Executive ' Engineers were 
working cm officiating basis - against regular vacancies.

. We have asked the reamed- Law Officer to fustify such a 
practice. -He has submitted that this modus operandi Is 
adopted by most (government Departments to ensure that 
corruption and unprofessional' conduct is kept under 
check. We are afraidf he justification canvassed before 

, is not-only unsupported by the law or the rules but also
■ (ends ample support'to the observations made in the Jafar

■ Ali Akhtar's ,case r'eproduced above. Further, keeping 
civil servants on officiating positions for such long 
periods is-clearly violative of the law and the rules. 
Reference in this regard, may usefully be made to Sarwar 
.Ali Khan v. Chief Secretary to Government of Sindh 
(1994 PLC {CS),4llf Pitnjab Workers' Welfare. Board 
Mehr, Din (2007 S(EMR 13), Federation of Pakistan v. 
Amir ■ Zaman . Shinwari (2008 SCMR 1138) and 
Government of Punjab v. Sameena Paryeen [(2009 SCMR

us

V.

D.
2i: During hearing of - these appeals, we have noted 
with , concern that me device of officiating promotion, ad 
hoc promotion/appointment or temporary appointment 

is used by-Government Departments to .keep civil 
under -their influence by hanging the proverbial 

sword of Damocle.s^ over their heads (of promotion 
offleiating basis'liable to reversion). This is a constant 
■source of insecurily, uncertainty and a.nxiety for the 

concerned civil servants for ■ motives which-are all too 
obvious. Such-practices must he seriously discouraged 
and stopped in the interest of transparency, certainty and 
predictability, which hcdlniarks of a system of good 
governance. As observed in Zahld Akhtar v. Government 
of Punjab (PLD 1995 Sfl 530) "a tamed subservient 
bureaucracy can n^^dther he helpful to the Government 
nor It is- expected to inspire public confidence' in the 
administration".

etc.
servants

on
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22. This, issue was earlier examined by this Court in 
Federation of Paiistan v. Rais Khan (1993'SCMR 609) 

and'it was held that "it is common Joiowledge that in 
spite of institiition of ad hoc appointments unfortunately 
being deeply entrenched in our service structure and the' 
period, of ad hoc^ service in most cases running into 
several years'like iie casepf the, resy/ondent (8years' ad 
hoc service in BPS-I7): ad hoc appointees , are' 
considered to have hardly any rights as opposed to 
regular appointees though both types of employees may 
be_ entrusted f)th identical responsibilities and 
discharging similar duties. Ad. hoc appointments belong . 
to the family of ^officiating", "temporary" and "until 
further orders" appointments. In Jafar All Akhtar ■ 
Yoiisafzai v. Islamic Republic of Pakistan (PLD 1970 
Quetta 115) it vas observed that when continuous 
officiation is not specifically authorized by any law and 
the Government/competent authority continues to treat 
the incumbent of\:i post as. officiating,- it is only to retain 

extra disciplinaiy powers or for other reasons including 
those of inefficiency and negligence, e.g. failure on the 
part of the relevant authorities to make the rules in time, 
that the prefix "officiating" is continued to be used with 
the appointment and in some, case for years together. 
And in proper cases, therefore, Courts (at that time 
Sei'vice Tribunals had not been set up) are competent to 
decide whether for practical purposes and for legal 

- consequences fuch appointments have permanent 
character and, when it is so found, to. give legal effect to 
it.” In Pakistan Railways v. Zafar-idiah (1997 SCM.R" 

\\] \ 77730), this Court observed that, "a.ppointinents on
", current or acting charge basis are contemplated under

the instructions (:j.y well as the Rules for a short duration 

\ as a stop-gap arrangement in cases where the posts are 
■ to he filled py initial appointments. ■ Therefore, 

continuance of such appointees for a. number of years 
current or acting charge basis is negation of the spirit of 
instructions and the rules. .It is, therefore, desirable that 
where appointments on current or acting charge basis 

necessaiy m the public interest, such appointments 
■should not contf-ue indefinitely and every effort should 
be made to fill posts through regular appointments in 

■ shortestpiossihle time.''
s *

By way of the stated valuable judgment refen'ed to above, the 

august.Supreme Court maintained the decision of the Punjab

Ar
<
<
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are-

a
■r

/ Service Tribunal Lahore, whereby the appeals filed by the
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respondents were allowejl and the order, impugned before the 

Service Tribunal dated p5.08.2008 passed by the Secretary, 

Communication and Werks Department, Government of the 

Punjab, Laliore, reveii;i:pg tlrem tO' their original ranlcs of 

Assistant Engineers, was set aside to their extent. As- a

consequence, all the respondents were deemed to have been
I

promoted as Executive Imgineers on'regular basis with effect

from the respective dates on which they were promoted
. ■ j

officiating basis’ with all'consequential benefits. It was further 

held that the condition .of 'on officiating basis' contained in 

promotion orders of all the respondents shall stand deleted but it 

case where the persons promoted ‘on officiating basis’ 

were duly qualified toj be regularly ' promoted against the

on

was a

promotion posts, therefore, wisdom is derived that in a case; like 

in hand, where the| persons promoted ‘on acting charge 

basis’ /did not

one
>

possess; the requisite qualification or other

pi escribed criteria foi" Dromotion, should remain ‘on acting

charge basis i.e. that made for stopgap arrangement till their

. qualifying for their e igibility and suitability for regular

promotion or till the availability of the suitable and qualified

officers. The officers prpmoted ‘on acting charge basis’ could

not, unfortunately pass the requisite either grades B&A both 

. ' -1 •

examinations or any of Ihe two grades’'examination, therefore, 

they \yere not found eligible as per the-working paper. And as
i

they were ‘on acting charge basis’ for more than a decade, the

<

.. .'i

•'l “.V

N
. Qc

.-■Cta
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department seems reluctajat to fill the vacancies, (occupied by 

them ‘on acting charge.basis’) by regular promotion despite 

availability of suitable and qualified officers.

# .
Z'

21.The honourable High C Durt of Sindh in a case repoited as 2019 

PLC (CS) 1157 titled ''/.ttaullah Khan.Chandio versus Federation

of Pakistan through Seer 'itary Establishment and anothep" observed

as under:

“16. Admittedly, the Petitioner was encadered in Police 
, Service of Pakistan on 19.10.201-0 and his seniority 

■ would be reckoned from that date. We are mindful of 
the fact that acting charge promotion is virtually a
stopgap arrangement,_________________________
pending regular promotion of an officer not available
at the relevant tinje of selection and creates no vested 

^ right for promotio^n against the post held.”

(Underlining is ours)

22. Pi]oceeding .ahead, Rul; 3 . of the rules pertains to method of 

_ appointment. Sub rule [2) of rule 3 of the rules empowers the

department concerned to lay down the method of appointment,

qualifications and othp' conditions applicable - to a post in

consultation with the Establishment and Administration Department 
*

and the Finance Department.

23. While Rule 7 of the rules is regarding appointment by promotion

tiansfer. Sub rule (3) of rule 7 of the rules states that:

(3) Persons possessing such qualifications and 
fulfilling such conditions as laid down for the purpose of 

promotion or tranter to a post shall be considered by 
the Departmental^^ Prorhotion- , Committee or . the 
Provincial Selection Board for promotion or transfer, as 
the case may be.''

where selection is made

■ <

or

K>» ya»ct' 
-Sci viii*

iTtllfv h
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0)
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This means only the porsms possessing tlie qualifications and 

fulfilling such condition} as laid down for the purpose of 

promotion shall be considered for promotion because it does 

not leave room for the i persons, who, do not possess such 

qualification and fu.lfil ing such . conditions, to be also 

considered for such promotion. Vide 

No.SO(E)/IRIl:/23-5/73 I dated 17.02.2011,

Notification

the Irrigation

Department of the Khyber Paklitunkhwa, in consultation witli

the Establishment & Administration Department and Finance 

Depanment, laid down, the method of recruitment, 

qualification and other conditions specified in columns No.3 to

5 of Appendix (pages 1 ;o 5) to the above notification, made 

applicable to the posts i:i,column'No.2 of the Appendix. At 

serial Np.4 of the Appendix the post’of Assistant Engineer/Sub 

Divisional Officer/Assistant Director (BPS-17) is mentioned. 

The qualification for appjointment is prescribed to be BE/BSc 

Degree in- Civil/Mechanical Engineering tfom a recognized 

.University. Sixty-five percent of the posts were to be filled in 

through initial recruitment. Ten percent by promotion on the

<

seniority cum fitness from amongst the Sub Engineers 

who acquired, during service, degree in Civil or Mechanical

Engineering from a recognized University. Five percent by 

promotion, on tlie basis of seniority cum fitness, from amongst 

the Sub Engineers who joined 

Civil/Mechanical

aTt, STJtd

Khybor J*
v'JVn,,.

" 1^*!* H ;i W'^ j.'
V \\' if service as degree holders in 

Engineering. . Vide
O)

(DNotification a.
CL
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on

No, SOE/IRKI/23 -5/2010.-: 1 dated 25.06.2012, the notification 

of 2011 was amended, "he amendments, relevant to these

appeals, are reproduced as under:

A neridments

In the Appendix,

i. Against serial Np.4, in .column No.5, for the existing 

ehtiies, in clause (b), (c) and (d), the following shall 

be respectively substituted, namely:

(b) twelve percent by promotion, on the basis of 

fitness, from’ amongst the Subseniority cum

. Engineers, having degree in Civil Engineering or 

Mechanical Engineering from ■ a recognized

University and hjave passed departmental grade B&A

■ r examination with five years’ service as such.
<
<

Note.:- For the purpose of clause (b), a joint seniority 

list of the Sub Engineers having degree in Civil 

Engineering or Mechanical Engineering shall be 

maintained and their seniority is to be reckoned from 

the date of their appointment as Sub Engineer.
CY^

24.The working paper also contained the requirement of the rules and
AtTESTED

. ■ in view of the the panel of officers was prepared on 

proforma-ll, which clearly shows that all the

same,

PsU<!»tuktvw3

t'esli;»'V u»'

oappellants were 

were allegedly holding acting charge
CM

0eligible and the officers, who O)
CD

CL



Service Appeal No. 76S9/2021 tilled "Shahid 'Alt Khan.. vs.-.Governmenl of KP c5 olhertsScience Appeal No. 7660/20^1 
lilled "Picwan versus Governmelil ofKP fythers". Service Appeal No. 7661/2021 tilled "Wajahal Hussain versui 

• Governuieni of KP & others, "Service Appeal No. 7662/20201 titled "Javedullah versus Government others 
Sen'ice Appeal No.7663/2020I titled "Jncimuilah and Government of KP & others", decidedon 15.04.2022 by Division 

tiench comprising Mr. Kalim Arshad Khan, Cl^alrmon and Mrs. Rozina Rehmon, Member Judicial, Khyber Pokhtunkhnu i 
__ ___________ • ___ Service Tribunal, Peshawar. ______

of the posts- were not eligible. Neither any deficiency of any of the 

appellants could be pointed out in the replies nor argued before us 

rather in paragraph 6 of the replies, the eligibility and fitness of the
I ' ^

appellants was admitted in unequivocal terms. The only 

which was stated in the replies, the non-availability of the .posts 

because the vacant posts, detailed in .the working paper.and in the 

minutes of the DPC, were occupied by the ineligible officers 

acting charge basis since 2011 in utter violation of the rules and the

method laid down by the ^department concerned.

25.In a recent judgment re|)orted as 2022 SCMR 448 titled "Ba.shir 

Ahmed Badini, D&SJ, Lera Allah Yar and others Versus Hon'ble 

Cl,airman . and Member of Administration Committee

^ #
and

reason

on

and

Promotion Committee of hon'ble High Court of Balochistan and 

Others'^ the august Supre ue Court of Pakistan has held as under:

“13. According to Section 8 of the Civil Servants Act, 
1973, for proper adi^inistration of a service, cadre or post, 
the appointing authority is required to make out a seniority 
list of the .members] blit vested right is conferred to a 
particular seniority in such service, cadre or post. The 
letter of the law further elucidates that seniority in a post, 
seiwice or cadre to |vh/c/i a civil servant is appointed shall 
take effect from th^ date of regular appointment to that 
post, wfhereas Sectic^n 9 is germane to the promotion-which 
prescribes that a civil servant, possessing such minimum 
qualifications as mhy be prescribed shall be eligible for 

promotion td a higher post under the rules for 
departmental promotion in the service or cadre to which 
he belongs. Howdyer, if it is a Selection Post then 

promotion shall be granted on the basis of selection 
merit and. if the pd^st is Non- Selection Post then on the 
basis of seniority/-ci\m-fitness. A quick look and preview of 

Rule 8-B Of the 'Civil Servants (Appointment, Promotion 
and Transfer) Rules, 1973 ('1973 Rules) shows that an 

Acting Charge.Appointment can be made against the posts 
which are likely to fall vacant for a period of six months or

no

on

CN
O)

CL.
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the

■ does not amount to an appointment by promotion 
regular basis for anf purpose including seniority and a 

does not confer anyl vested right for^ regular Pro2°tion to 
the post held on aeiing charge basis. Under-RuL 18, the 

'method of making \d-hoc Appointments is 
the procedure that if any post is required to be filled undei 
the Federal Public Service Commission (Function) Rules,

I 1978 the appointing authority shall forward a requisition 
to the Commission immediately. However, in exceptional-^ 

cases ad-hoc appointment may be made for a period o) six 

months or less withlprior clearance of the Commission as 
provided in Rule 19 wherein if the appointing authority 
considers it to be m public interest to fill a post falling 
within the purvielv of Commission urgently pending 
nomination of a caMidate. it may proceed to fill it on ad- 
hoc basis for a period of six months. The reading of 
Balochistan CM Servants Act, 1974 also reveals that the 

made under Section 8 are similar to that oj
Section 8, it is

on

on

♦

provisions
Civil Sei^ants Act, 1973. Here also in 
clarified that the seniority in the post, service or cadre to 
which a civil sei'^>ant is promoted shall take effect from the 

r date of regular appointment to that post and the criteria 
for promotion is also laid down with like prerequisites for 
the selection post a\id or non-selection post as provided in 

Civil Servants Act, 1973. So far as ad-hoc and temporary 
appointments are concerned-, Rules 16 to 18 of Balochistan 
Civil Servants (Appointment, -Promotion and Transfer) 

Rules, 2009 also emightened that in case a post is required
Commission, the Administrative

Ar
to ' he filled through
Secretary of the Department shall forward d requisition in 
the prescribed form to the Commission, however, when an 

■ Administrative Department considers it to be in public
interest to fill in \a post falling within the purview of 
Commission urgen iy, it may, pending nomination of a 
candidate by the Commission, with prior approval of the 
com.petent authoriw, proceed to fill such post on ad-hoc 

basis for a period not exceeding six months by advertising 
the same. The Acting Charge appointment is encapsulated 

under Rule 8 with the rider that appointment on acting 
charge basis shal neither amount to a promotion on 
regular basis for a^y purpose including seniority, nor shall 

^ it confer any vested right for regular prom.ot. ion to the post
, held on acting charge basis. ”

■s

■w

,
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liileci "Rizn-an versus

26.Last but not the least, it s\ems quite astonishing that, while negating

available so that thestance that thbre was no vacancy

noted, the.respondents, vide Notification

‘ their own

appellants could be pro

'p
No.

of the eligible) Graduate Sub- 

BS-17 (ACB. means acting charge 

of Assistant Engineer (BS-17) on regular basis.

Engl-'. Bal<htiar, (only I one

Erigineer/Assistant Engineer

basis), to the post 

This action of the respondents not only speaks volumes about their

malafide but also proves the stance taken by the appellants that they

riot being dealt with equally
#

orbeing discriminated and were

in accordance with law. ;

were

deemed it appropriate to27.Before .parting with the judgment

possible question and that is whether the minutes of the

meeting of the DPC, deferring the Agenda item-III pertaining to
• I *

were, in a way, ignored from

we .

address a

A promotion, y/hereby the appellants

. promotion on the pretext discussed hereinabove, could be termed as,

. V '^ •
‘final order’ enabling fhe appellants to file appeal before this

will refer and deriye wisdom from the
<
< Tribunal. In this respect we

1 ,
judgment of the august Supreme Court of Paldstan reported

SC 226 titled ''Dr. Sabir Zameer Siddiqui versus Mian Abdul

as PLD

1991

Malik and 4 others".U was found by the honourable Supreme Court
. A'TTES'rED

that: ,

“J. There is no requirement of law provided anywhere 
to how a final' order .is to be passed, in a departmental

not only the

as

proceeding. In the present 
representative of ihe conipetent authority considered the
rnt^ynpnfs; nffered in the Hish Court to be the fined

case.
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iervic-e Tribunal, Peshawar. _________________ JPencil coini.}rising Mr. Kaliiii

on suchhut the Hlph Court itself acted
thp.Aby indticin2 the appellant to seek

rnrffnnc.p. with lciM>> The appellant
approach the Service

. order
representation
further relief in a
could, in the circ^urnstances, 
Tribunal for the relief.”

(Underlining is ours)

28. We also refer to the juc.gment of the honourable High Court of

2000 PLC CS 206 titled ^'Mian Muhammad 

Miss\Riffat Shiekh First Senior G4vil Judge and 

others'', wherein the honcurable High Court of Sindh,, while dealing 

with the term ‘final order’ observed as under;

Sindh reported as

Mohsin Raza versus

7r would not be o^ut of place to mention that appeals 
before the Service Tribunal are provided by section 4 of 
the Sindh Service mbunals Act. 1973, against any "final 
order". The term "order" cannot be siven any restricted 

connotation and aslheld in Muhammad Anis QureshuT 
Secretary Ministry hf Communication 1986 PLC fC.SJ
664. the word "order” as used in section 4 of the Service
TAhunals Act. 1973. is used in a wider sense.to includ^

which adversely affects a civilany communication
servant.”

■ (Underlining is ours)'
ii

■ ’i

For the foregoing reasori's, we hold that the minutes of the 

meeting of the DPC dated 23.06.2021, deferring the Agenda item 
No.111 relating to promotiin would amount to depriving/ignoring 

the appellants from promotion and is thus a communication 

adversely affecting them,therefore, it Would be considered a 

‘final order’ within the meaning of section 4 of the Khyber
ATTESTEI>

Pal<htunkhwa Service Tribunal Act, 1974.

/ 29.In the given circumstances, we allow these appeals and^■diTect the

'Jf.u
Khvitoj-

V'Scrvio<^

respondents' to consider the appellants for promotion against the
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The DPC shall be held at the earliest possible, but not

vacant posts.
month of reclipt this judgment^Copies of this judgment

l ater than a

be placed on all the conn'pcted appeal files. Consign.

Peshawar and given under our3Q,Pronounced in open Gourt at

hands and the seal of the Tribunal on this if day of April, 2022.

KALIlVt ARSHAD KHAN 
Chairman

#

,HMANRozim'
Me/iberVdicial

■.

(Approved for Reporting)

i!
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HELI
ON lg.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY•c II ■

IRRIGATION DEPARTMENTI, •

In order to fill in the vacant posts of different categories In the Irrigation 

Department on regular and acting charge basis, a meeting of the Departmental 
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary 

Irrigation. The following attended the meeting: >

Muhammad Ayaz, Secretary Irrigation 

Engr: Ghulam Ishaq Khan, C.E (North) Irrigation
3. Mr. Muhammad Nawaz, Additional Secretary 

Irrigation Department.

4. Mr. Sultan Wazir, Section Officer (Reg-V), 
Establishment Department.

5. Mr. Niamat Khan, Section Officer (SR-III), 
Finance Department.

1. In chair
Member

Secretary/Member

2.

Member

Member

2. The following agenda items were discussed in the meeting: -
Promotion of Diploma Holder Sub Engineers to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).
Promotion of Graduate Sub Engineers to the post of Assistant 
Engineer/Sub Divisional Officer (BS'I?).
Promotion of Assistant/Stenographer to the post of Superintendent (BS-17) 
(Regional office Cadre).

i.

ii.

3. After recitation from the Holy Quran, the chair welcomed the participants 

and apprised the forum about the agenda items. The Additional Secretary, Irrigation 

Department presented the agenda Items.
Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three (03) No. posts of 
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department 
which are required to be filled in under 15% quota by promotion on the basis of 

seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate 

Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed 

Departmental Grade B & A examination with five (05) years service as such.

After threadbare discussion and scrutinize all the credentials of the 

officials/officers included in the panel, the committee unanimously recommended the 

following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional 
Officer (BS-17) on regular basis.

5.

Mr. Khawar Nadeem. 
Mr. Habib-ur-Rehman. 
Mr. Daud Khanii.



The Additional Secretary informed the forum that four (04 No.) ex-cadre/project 3^ 

posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of 

regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion 

and Transfer Rules, 1989.
The committee after detailed discussion and examine the service record and synopsis 

of the officials included in the panel. The officials at Sr. No. 06 and 07 i.e. 
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the 

period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence 

the committee not considered their appointment/promotion. The committee further 

recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant 

Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i. Mr. Qudratullah.
ii. Mr. Maqsood Ali.
iii. Mr. Muhammad Iqbal
iv. Mr. Muhammad Yaqoob

Agenda Item No. II
Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub 
Divisional Officer (BS-17).
The committee was apprised that Five (05) No. regular posts of Assistant 

Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are 

required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness 

from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering 

from recognized University and have passed Departmental Grade B&A Examinations with five 

(05) year service as such. The Representative of Establishment Department raised observation 

that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs 

and they are drawing salaries against the regular post of SDOs. However, it has been clarified 

by the forum that the already Acting Charge SDOs are drawing Salaries against the Project 
Posts. The committee examined the case of the officers/officials included in the panel at Sr.

No. 1 to 3, 5 to 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
The committee was informed that the Graduate Sub Engineers who have passed the 

Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with 

the prayer that on acceptance of the instant appeal, impugned decision/recommendations of 
the Departmental Promotion Committee (DPC) meeting held on 23.06i2021 may be declared 

illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official 

filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022 

allow the appeals/prayers and directed the respondents as under: -
"To consider the appellants for promotion against the vacant posts. The DPC shat, 
be held at the earliest possible, but not later than a month of receipt thh 
judgment**

6.

9 7.

8.

9.

The Department refer the case of appellants alongwith judgment of the 

Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutim 

committee meeting. In turn the Law Department held meeting of the said committee or 
29.06.2022, advised that the Administrative Department may consider the case of appellants foi 
promotion, instead of filling of CPLA (Annex-1).

10.



33
After examining all the relevant record and judgment of Service Tribunal 

dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously 

recommended the following (05) eligible Graduate Sub Engineers to the post of 
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental 
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of 

deferment of the previous DPC meeting i.e. 23.06.2021

11.
\

i
Mr. Inamullah.
Mr. Shahid Ali Khan. 
Mr. Rizwan.
Mr. Javedullah Khan. 
Mr. Wajahat Hussain.

i.
ii.
V.

V.

Agenda Item No. Ill

Promotion of Assistant/Stenographer to the post of Superintendent (BS-17) 
(Regional office Cadre).

The forum was informed that one (01) No. regular post of Superintendent 

(BS-17) is lying vacant which is required to be filled in by promotion on the basis of 

seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with 

at least five-year service as such. The committee was further apprised that three (03) 
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which 

are required to be filled in on appointment on acting charge basis.

12.

After examining all the relevant record of the Assistants (BS-16)/ Senior 
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant 
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular 
basis and deferred the case of acting charge Superintendents.

13.

The meeting ended with vote of thanks from and to the chair.

Secretary Irrigation
Chairman1

/Ii
.5.
!Chief Eng^eec^NOfth) 

IrrigatiOD-Wepartment
(Member)

/ AdditionarSecretary 
Irrigation Department

(Member/Secretary)
\

....

Section Officer (SR-III) 
Finance Department

(Member)

Section Officer (R-V) 
Establishment Department

(Member)
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I AUTHORITY LEtTER

i, Additional Secretary to Govt, of Khyber Pakhtunkhwa Irrigation Department do 

hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, irrigation 

Department to file Para-wise comments and make statement before the Khyber 
Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No.11/2023 

filed by Engr. Noor Yaseen Assistant Director (Small Dams) Vs Government of Khyber 
Pakhtunkhwa through Chief Secretary & others.

ADDITIpf^AL ^RETARY, 
IRRlGi^ION cr&^RTMENt


