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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR.

SERVICE APPEAL NO. 12

Engineer Manzoor Elahi Petitioner

VERSUS

Government of Khyber Pakhtunkhwa through 
Chief Secretary & others

Respondents

AFFIDAVIT
:**•

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behaif of ' 
respondent No. 01 & 02 do hereby affirm and declare on oath that the contents of 
para-wise comments are true and correct to the best of my knowledge and belief that 
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath 

that in this appeal, the answering respondents have neither been placed ex-parte nor 
their defense/ struck

Deponent

Ro^Amin
Superintendent Litigation Section 

Irrigation Department 
CNIC No. 17301-1431398-7 

Cell No. 0311-9296743
Oath

* (COMMISSJOKfsA »☆ e ★|D



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
#

^ Service appeal No. 12/2023

Engineer Manzoor llahi SDO Warsak Gravity Canal/ 
Irrigation Sub Division/ Peshawar

Appellant

Versus

Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:

Preliminary objections:

1. That the appellant has got no cause of action/locus standi.

2. That the appellant has not come to this court with clean hands.

3. That the appellant has concealed some material facts from this Hon'ble Tribunal. 

4.. That the appellant is disentitled for the relief claimed.

5. That the appeal of the appellant is time barred.

6. That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

1. Para-1 as drafted is correct to the exient that Appellant was appointed as Assistant 

Engineer on the recommendations of Khyber Pakhtunkhwa Public Service 

Commission vide this Department Notification dated.24.09.2021.

2. Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021 

but the item of promotion of Graduate Sub Engineers to the post of Assistant 

Engineers/SDOs was deferred for some clarification from Establishment 

Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali 

Khan, Javidullah, Rizwan and Wajaliat Hussain filed service appeals before the 

Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement 

dated 15.04.2022 allowed their appeals.

4. Para-04 Is correct to the extent that after decision of the Service Tribunal dated 

15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light 

of directions of Service Tribunal, the 3PC recommended M/S Inamullah, Shahid Ali 

Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of 

Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at 
(Annex-Ill)

5. Para-05 is correct to the extent that appellants have filed 

appeal/representation on 06.09.2022 which is time bared.
a joint



Grounds: ■

A. Incorrect. The promotion order dcited 26.08.2022 is legal in accordance with law 

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by 

convening meeting of the Departmental Promotion Committee.

B. Para-B is Incorrect as explained in Para-A above.

C. Para-C is Incorrect as explained in Para-A above.

D. Para-D is Incorrect as explained in Para-A above.

E. Para-E Is Incorrect as explained in Para-A above.

F. Para-F is Incorrect as explained in Para-A above.

G. Pertains to record.

H. That the respondents also seek permission of this Hon'ble Tribunal to raise further 
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may 

be dismissed with cost, please.

Secretary tis^fiiM. of Khyber Pakhtunkhwa, 
Irrigkion Department 

Respondent No. 01 to 04
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trrtgatiOM n^pf RTMEMl
in order to fill in the vacant posts of different categories in the Wgadon

oepamnent on regular basis, a meebng of the Departmental — 
on 23.06.2021 under the chairmanship of Secretary IrrlgaUon. The follovdng attended

the meetlng;-

1, Muhammad Tahir Orakzai, Secretary Irrigation
: Sahibzada Muhammad Shabir, C.E (South) Irrigation

Mr. Wasil Khan, Additional Secretary 
Irrigation Department.

4 Mr. Jamshid Khan, Deputy Secretary (Reg-Ill),
Establishment Department 

5. Mr, Niamat Khan, Section Officer (SR-Ul),
Finance Department.

In chair 
Member

Secretary/Member2. Engr

3.
Member

a Member1

2. The following agenda items were discussed in the meeting;-

Promotion of Graduate Sub Engmeors to the po

. pSSo'n'S S.b E.9iP.» » «“ P“*

iii.
to the post of Assistant

j

rank of Superintendent (BS-17).(BS-17)
vii. Promotion of Assistant 

Circle Cadre.
BS-16) to the

Item No. I
the Holy Quran, the chair weicomed the participants 

agenda items. The Additional Secretary presented the 

Deputy Collertor (BS-17) are lying vacant which are 

on on the basis of senlority-cum-fitness from amongst

After recitation from3.
and apprised the forum about the 

agenda that (05) regular posts o 

required to be filled in by promot 
the Zilldars with at least five years service as such

I

4 After examining al the relevant record of the Zllladars Included In the
panel, the committee unanimously recommended the following eligible Zllladars (BS-15) 
to the post of Deputy Collector (BS-17) In Irrigation Department on regular basis.-

Mr. Noor Rehman.
Mr. Farid Ullah.
Mr. Muhammad jSaad Jan. 
Mr. NabI Rehmat.
Mr. Abdul Wadood.

i.
ii.
iii.
iv.
V.



Item Nn. TT

5. The Additional Secretary presented the agenda that (04) No, regular posts 

of Superintendent (BS-17) are lying vacant which are required to be filled in by 

promotion on the basis of seniority-eum-fitness from amongst the Assistants and Senior 
Scale Stenographers with at least five years service as such.

After examining all the relevant record of the Assistants (BS-16)/Senior 
Scale Stenographers, the forum was informed that the official included In the panel at 
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer 
his promotion. After detailed discussion, the committee unanimously recommended the 

following (03) eligible Assistants (I3S-16) to the post of Superintendent (BS-17) in 

Irrigation Department on regular basis:-

i. Mr. Farhad Ali.
ii. Mr. LiaqatAli.
Hi. Mr. Ghulam Farooq.

I

Item No. Ill

6.

if
hT

#F

aU}ef’^
7. The Agenda item was 

Department on the following:-
dtffered for want of clarification of Establishment

As per amended service rules of Irrigation Department notified on 25.6.2012, 
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of 
Graduate Sub Engineers aloigwith passing of departmental grade B and A 

examination against which SU (06) officer are working on regular basis while
Seven (07) officers, included n the pane! at Sr. No. 1 to 6 & 9 are working as 

Assistant Engineer (BS-17) act ng charge basis since 2011.

Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for 
promotion to the post of Assistant Engineer and the above mentioned 

Graduate Sub Engineers were appointed to the post of Assistant Engineer 
(BS-17) on acting charge basis in 2011.

seven

iii. The Departmental B & A Exaijnination is conducted after every two years. The 

last examination was held in 2020 and the next will be held in 2022. The officers 

of panel at Sr. No. 1 to 6 & 9 (except S.No.4 "B&A passed) have passed their 
mandatory Grade B examination and will appear in the A examination in 2022.



4
8. The advice of the Establishment Department will be solicited through a
separate letter that:-

i. . As to whether the amended rules notified on 25.06.2012 are applicable to the 
above employees who were| appointed in the year 2011 on acting charge basis or 
the present Service Recruitment rules will be applicable in the instant case,

If the present service rules are applicable upon the officers appointed on acting ’ 
charge basis then before completion of mandatory examination by these officers, 
the officers junior to them can be promoted to the post of Assistant Engineer on 
regular basis or otherwise.

ii.

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No. 
regular posts of Assistant Engine srs/Sub Divisional Officer (BS-17) are lying vaant 
against the 15% share quota of Diploma Holder Sub Engineers which are required to be 

filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub 

Engineers who hold a Diploma of tesociate Engineering in Civil, Mechanical, Electrical or 
Auto Technology and have passed departmental Grade B and A examination with five 

years service as such.

10. The official mentioned at Sr. No. 1 of the seniority list has not yet passed 

Grade B8tA examination which is p e-requisite for promotion to the post of SDO. 
detailed discussion and examining all the relevant record, the committee unanimously 

recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting 

charge basis to the post of Assistant Engineer/Sub Divisional Officer. (BS-17) in 

Irrigation Department on regular basis:-

After

i. . Mr. Rtaz Muhammad.
ii. Mr. WaqarShah.

Mr. Noora Jan.
iv. Mr. Jehanzeb.
V. Mr. Farman Ullah.
vi. Mr. Shafqat Faheern.
vii. Mr. Asad Ullah Jan.

Hi.

Item No. V

11. The Chief Engineer (South) Irrigation presented the agenda that (02) No. 
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant 
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are 

required to be filled In by promotion on the basis pf seniority-cum-fitness from amongst 
the Sub Engineers having degree in B. Tech (Hons) and have passed departmental 
Grado B and A oxaminations with five years service as such.



After examining all the relevant record of the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) In Irrigation Department on regular basls;-

I. Mr. Khurshid Ahmad,
ii. Mr. Muhammad Shoa b.

12,

f

Item No. VI

The Additional Secretary Irrigation Department presented the agenda that 
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation In 

the Office of Chief Engineer, newly Merged Areas Irrigation Department which Is 

required to be filled In by promotion on the basis of seniority-cum-fitness from amongst 
the Superintendents of the Departmeit having at least three years sehrlce.

After examining ail the relevant record of the Superintendents {BS-17), 
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent 
(BS-17) to the post of Adminlstral ive Officer (BS-17) in Irrigation Department on 

regular basis.

Item No. VII

13.

M.

The Chief Engineer (Scuth) Irrigation Department presented the agenda 

that. (01) No. regular post of Superintendent (BS-17) is lying vacant In the office of 
Superintending Engineer, Irrigation Qrcle, D.I. Khan (Qrcle Cadre) which Is required to 

be filled In by promotion on the basis of seniority-cum-fitness from amongst the 

Assistants and Senior Scale Stenographers with at least five years service as such.

15.

After examining all the relevant record of the Assistants/Senior Scale 

Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad 

Saleem, Assistant (BS-IG) to th2 post of Superintendent (BS-17) in the OTcle 

Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years 

service.

16.

The meeting ended with vote of d^ks from and to the chair.

Seaeta^Trrigation
Chairman

Deputy ^retary (Reg-III) 
Establishni^ Department (Member)

Chief Engineer (So^th) 
Irrigation Departmew (Member)

3®
Section Officer (SR-im 

Finance Department (Member)
Additional Secretary 
Irrigation Apartment 

(Secretary/Member)



U-.vicc Ai}i,cal No. 765‘)/202/ tilled '‘ShaliJdAlrK^^^^^^ of KP & others", Sendee Appeal No.7660/2021

iWe^ppefl//^a7£i6//2(5;/ tilled "Wojahal Hiissam versos 
..fOVLiriniuit tf f(P c& others. Service Appeal No. 7662/2020/ titled "Javcdullah versus Gowrnmenl others" and 

Sc.yiiv Appeal No 7663/20201 titled ■‘Indmiillah and Government ofKP others", decided on IS 04 m2 by Division 
bench uwipi i.smg-Mr.. Kahn, Arsbad Kha, j Chairman and Mrs. Roziria Rehmah. Member Judicial. Khvher 
______^________ { Service Tribunal. Peshawar. '

4.

0'y
-.1

TCTNKHWA SERVICE TRIBUli&lLJ^ 

PESHAWAR.

! .
KHYBER PARE >r-

\ /
BEFGREiKAElM ARSHA^, KHAN, .CHAIRMAN 

; ■-, K,OZ|NA REHMAN, MEMBER(J)
Service Appeal No J659/20.21

Shahid Ali .Khan (Sub|DivisLonal Officei*, Shahbaz Garh.i irrigation 

Subdivision, District Mardan) son of Jehan Safdar........ {Appellant)

Versus
!■

1. Government of ICiyberPaklitunkhvva through Chief Secretary. 
Civil Secretariat, Peshalwar, ' •

2. Secretary : to Goven|nent of Khyber Pakhtunldiwa Irrigation
Department, Civil Secretariat, Peshawar.

3. Chief Engineer (SoiAh), Imgation Department, Warsak Road, 
■ .Khyber Paldatunldwa, ^ Peshawar,

• Present:
.....{Respondents)

Mr. AiTiin ur Rehman Yousafzai, Advocate...For appellant.
Mr. Muhammad Riaz IChan Painda IChel,

■ Assistant Advocate General . For respondent^

Date ofinstiiition. ’ 
Date of Elearing..... 
Date of Decision....

...18.10.2021 
:.. 14.04.2022 
...15.04.2022

A 2. Service Appeal No.7660/2021
Rizwanullah (Sub Divisional Officer, Flood Irrigation Subdivision 
No.II, District DIKdian; son o.f Abdul Rehman 

Versus .
1. Government of. IChyberPalditunkhwa through Chief Secretary

Civil Secretariat, Pesha ’ '
2. Secretary . to Governinent of Khyber Pakhtunldiwa Irrigation 

Depaitment, Civil Secretariat, Peshawar

Department, Warsak Road,
IGiybei Paklitunldiwa, Peshawar.................. ;...........{Respondents)

Present:

{Appellant)

war.

Mr. Arnin ur Rehman Yousafzai, Advocate...For appellant.
Mr. Muhammad Pfiaz Klran Painda Khel,
Assistant Advocate General

0
■For respondent

Date of lnstr|ution 
Date of Healing... 
Date of Decision..

]8.10.202]„Ao^f
]4.04.202g^t4^ol^W
15.04.2022

J.’ rr»'ys*
K;bY**‘**’ A

ac
a



.Scn'/ov At}i)eal No.76y)/202l lilled "ShahidAli Khaii..'vs..Govemineni ofKP tS others". Service Appeal No 7660/2021 
lilted "Riz.van versus Covernment of /Tfll A others SerNce Appeal No. 7661/2021 titled "Wajahal Hussain versus 

Government of KP & others. "Service AAoI No. 7662/2020! tilled "Javedullah versu.s Government others and 
Semce Appeal No.766'3J2020J tilled "Jnamullah and Gowrnment of KP & others", decided on 15.04.2022 by Division. 

Dench comprising ^f-^.KdUm Arshad Khan, piairman and Mrs. Rozina Rehmah.' Member Judicial. Khyher Pakhlunkhw, • 
•___________ • ’ ' • ______ j Service Tribunal. Peshawar.

3.: Service Appeal No.7661/2021
Divisional Officer, Irrigation and^V^^^^ 

czai) son of Malik ur Rehinan... {Apj eUq/^^
Wajahat Hussain(Sub 
Power Subdivision, Ora■hd

I
I

Versus

!.■ Governmeht of I<ChyberPal<htunkhwa through Chief Secretary, 
Civil Secretariat, Peshawar.

2. Secretary to Govermjient of Khyber Palchtunlchwa Irrigation 
Department, Civil Secretariat, Peshawar.

3, Chief Engineer (South), Imgation Department, Warsak Road, 
Khyber Palditunldiwa, P'eshawar

4 .ll {Respondents)

.Present;

Ml'. Amin ur Rehir an Yousafz'ai, Advocate...For appellant.
Mr. Muhammad R az Klaan Painda Kliel, . ' .
Assistant Advocate General For respondents.

Date of Institution.....
Date of Heari ng........
Date of Decision.......

...18.10.2021
...14.04.2022

15.04.2022

4. Service Appeal No.7662/2021

JavedulIah(Assistant Engineer OPS, Iringation and Hyde! ■ Power 
Subdivision, Jamrud and Landi Kotal, District Kbyber) son of Asad 
Malook Klian................ {Appellant) .

Versus

•r-
■■7

. Government of I-ChyberPaldUunldiwa through Chief Secretary 
Civil Secretariat, Peshawar.

2. Secretary, to Govemlrient .of Khyber Palchtunlchwa Irrigation 

Department, Civil Secr|tariat, Peshawar.
3. Chief Engineer (Soufh), Irrigation Department, Warsak Road

I'Cltyber Palchtunlchwa, Peshawar.................... ...........{Respondents) ’

1

Present:
Mr. Amin ur Rehnaan Yousafzai, Advocate...For appellant.
Mr. Muhammad Rjaz KItan Painda IChel,
Assistant Advocate General

Date of Institution......
Date of Hearirlg.........
Date of Decision.......

........ For respondents.
• •..18.10.2021
• ...14.04.2022 ■ 
....15.04.2022.K h y he rVpri, Wrttc h ^v^# 

Sei vice ri-ifn.jjal 
!>'«•.<; in c\a

Q
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isnrv'icn Appeal No.7659/202] tilled "Shahid^Ah Khan..vs..Covernmeni of KP <6 others", Seiyice Appeal No.766()/2()2l 

ijik’d ■■Rizwan versus Government of KP ^ cMhers ”, Satvice Apixal No. 7661/2021 tilled "Wajabat Hussain versus 
Coverriiiicnl of KP others, Service Appeal No. 7662/20201 tilled "Jovedullah wtsus Co\’erninenl others ", and 

Seiyice Appeal No.7663/20201 titled '‘Inainiilla'h and Govarnmenl-ufKP & others'", decided on 15.04.2022 by Division 
I'if iu'h comprising Mr. Kulim Arshad Khan. Ghatrman and Mrs. Rozina Rehmon, Member .Judicial, Khyber^tkhjunkhw,

■ yice Tribunal, Peshawar: l

, \

,

\5. Service Appeal No.7663/2021
&1.

InamulIah(Sub Divisional Officer, Irrigation Subdifeferf||^o}isii 
Shangla District Swat) son of Purdil Kban.

/ '^\it a
•k jj

Versus

1. Government of KhyberPakhtunldiwa tluough Chief Secretary, 
Civil Secretariat, Peshawar.

2. Secretary to Governinent of Khyber Palditunkhwa Irrigation 
Department, Civil Secre ariat, Peshawar.

3. Chief Engineer (Souti), Irrigation Department, Warsak Road, 
Kliyber Pakhtunldiwa, Pes tawar {Respondents)

Present:

Mr. Amin ur Rehnian Yousafzai, Advocate...For appellant.
. Mr. Muhamnaad Riazj Klian Painda IGiel,

Assistant Advocate General For respondents.

Date of Institution 
Date of Hear|ng... 
Date of Decision..

18.10.2021
14.04.2022
15,04.2022

S\A
APPEALS UNDER SECTION .4 OF THE KPIYBER 
PAICHTUNKHWA SERVICE TRIBUNAL 
AGAINST THE DECISION/RECOMMENDATION OF THE 

DEPARTMENTAL PROMOTION COMMITTEE, IN ITS 
MEETING DATED 23.06.2021,
ITEM NO.HI, ON THE BASIS OF WHEREOF, CASE OF 
PROMOTION OF ;THE APPELLANTS OF ALL THE 
appeals AS ASSISTANT ENGINEER/SUB-DIVISIONAL 
OFFICERS (BS-17) VfAS DEFERRED

CONSOLIDATED .lUDGEMENT

7 ACT, 1974

REGARDING AGENDA

Q
'^^l^-f^^aMgtKALIM ARSHAD KHAN CHAIRMAN:

' I ■ 1 .
single Judgment the ■ ins antService Appeal No.7659/2021 titled 

JSSTKB ^'Shahid Ali Khan

Through this

vs Government of KP,& others", Service Appeal 

No,7660/2021 titled "Rizwan versus Government oflGP & others ” 

Service .Appeal No.7661/2021'titled ■ "IPayaAar Hussain

i7.'

e:

ccaversus cna



>
tk'n'ice A/jpedl No.7659/2021 .titled "Shahid Uli Khon..\'s..GoverninL’ni ofKF others". Service Appeal Nb.7660/2il2l 

lillctl Government o/KP ^ o/hcrs". Service Apijpal No.766l/202l tilled "Wojahal Hvssain versus
CovernmeiH oj KP cS others. "Service Appeal No.7662/2020! tilled "Javediillah vcrsiis Covernineni cS- others", and 

Sendee Appeal No.7662/20201 tilled "Inaimllah and Covernineni ofKPiSc others", decided on 15.04.2022 by Division 
Bench comprising Mr. Kaliin Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyher Pakhliinkhwi'

Service Tribunal, Peshawar.

lA■i

Government of KP <& oihers,‘'Service Appeal No.7662/20201 titled

“Javedullah versus Government. S: others'' and Service Appeal

No.7663/20201 titled “Inamullah and Government of KP & others"

ai^e decided because all are similar' in.hature. and outcome of the

same decision.

2. Facts, surrounding the appeals, are that tlie appellants were serving 

as Sub-Engineers in Bl|S-ll (upgraded to BPS-16 on 07.03.2018) 

in the Irrigation Department; that they passed departmental 

examination Grade-A &, Grade-B and became eligible for
r

promotion to the post of Assistant Engineer (BS-17), as per the 

rules in vogue; that the respondents initiated the cases of the 

appellants along with others for promotion and prepared working
I I ■
I

paper, alongwith ■ pane of eligible Graduate Sub engineers, for 

- consideration against 12% 

p\ 'Engineering Degree

before the Departmerital Promotion Committee (DPC), in its 

meeting held on 23.0q.2021', under Agenda Item NoJII, but the 

appellants were not recommended for promotion rather the Agenda 

Item No.III was deferred on the pretext.to seek guidance from the

quota reserved for the holders of BSc

; that synopses of the appellants were placed

(

^^Establishment Departm mt, on the foUowing:

teW'® : ■■ As per amendea service rides of Irrigation Departmen t 

notified on

■ i.5T1E.X>A-TT

25.06.2012, twelve posts of Assistant

Engineer (BS-17} come under 12% share quota of 

Graduate' 'i^ub' Engineers. along with passing. of 

departmental grade B and A examination against which a



Sen‘ice Appeal No.?6S9/2Q2l lilled-‘‘ShahidMKhmi.vs..Governmenl ofKP-& others". Service Appeal tJo.7660/2(i21 
tilled "Ricwcm versus Gowrnnienl of KP & mfiers", 5em'ce Appeal No.?66l/202l tilled "Wajahat Hussain versus 

Cioverninenl oj KP A others. "Service Appeal No.7662/20201 titled "Javedullab versus Government Ai others"; and 
Service Appeal No. 7663/20201 titled "Inamulla^ and Gov’ernmenl ofKP & others ”, decided on 15.04.2022 by Division 
Uench ■caiiiprising Mr. Kaliiii Arshad Khan. Chair^rnan and Mrs. Rozina Rehman. Member Judicial, Khyber Pokhliinkhwi • 

________ ’ ______Ser\'ice Tribunal. Pe.shawar.

# -

, Six officers ai^e working on regular basis while seven

officers, included in. the panel at serial No.l to 6 & 9 are

working as Assistant Engineer (BS~17), on acting charge

basis since 2011.
I

a. Before 25.06.2012 the passing of grade B&A

examination y/as not mandatory for promotion to the

post oj Assistant Engineer and the above mentioned

seven Graduate Sub Engineers were appointed to the 

post of Assistant Engineer (BS-17) on acting charge 

basis in 2011. '.

Hi. .The departrnental B&A examination is conducted after

every two years. The last examination was held in 2020T -\

and the next ^\nll.be held in 2022. The officers of panel

S’ ’ ' at serial No. 1 to 6 '& 9 (except No.4 B&A passed) have

i. . passed their nandatory grade B examination and will

appear in the A examination in 2022.

3. The DPC in paragraph 8 of the minutes sought advice of the 

establishment through a separate letter that:

a.. As to whether the amended rules notified on 25.06,2012 

are applicab e to the above employees who 

appointed in he year 2011 on acting charge basis or the 

■ present Servipe Recruitment rules will be applicable in 

.theinstant case.

V_yW\on01 were

b. If the present s.ei-vice rules are applicable upon the 

officers appointed on acting charge basis then before
LO

0)
D)
TO

CL



' V

S'-™*- 0/KP 4 o,Hers~. Se,.l.e N«MO,'WI 
C;overm«I«/TrpT . Service AppealNo.7661/2021 tilled-Wajahal Hussain versus
Governmnl fJ^PJ others. Service Appeal No: 7662/20201 litled "Javedullah versus Covernment & others " and 

Se,y,ce Appeal No. 7663/2020I titled ■■•.Inarmtllah and Gowrnnient ofKP & others decided on IS 04 2022 by Division 
■Bench comprising Mt Kalim Arshad Khan. Chairman, and Mrs. Rozina ReHman. Member Judicial. Khyber Pakhlimkhm - 
___ ___________ , ______ ■ _______\Service Tribunal. Peshawar.

completion.

! J-

of m^datory . examination of these . 

officers,the o1:fi|:ers junior to them can be promoted to 

the post of 

otherwise.

4. It was then all the appellslnts prefen'ed departmental appeals 

13.07.2021 to Responleni;. No.l 

2j.0,6.2021 of the DPC, which, according
i'

responded within statutcjry {jeriod, compelling them to file these 

•appeals.'

Assistant Engineer on regular basis or

on

against, tire decision dated

to them was not

5. It was mainly urged in: the grounds o,f all the appeals that the

appellants had been^ deprived of their right of promotion without
1 . ' '

any deficiency; that the department had no right to keep the 

promotion case pending for indefinite period; that the appellants
li

were not treated in accdrdance with law; that the DPC departed 

from the normal course of law, whichAV
was malafide on their part; 

thht the appellants were d sfeiTei for no plausible reasons.

6. On receipt of the appeals and their admission 

respondents were directec

to full hearing, the 

to fiiej reply/comments, which they did.

In the replies it.was adm, 

examinations and 

"promotion as Assistant

tted that the appellants had passed Grade
■

had also completed 5 years’ service for

Engineer subject to considering their

.eligiibility by the DPC and availability of posts as per service rules;
that the agenda, item for promotion was dropped due to

noi>

b quota for promotion of 

■o the rank of Assistant Engineers BS-17

availability of vacancies' under- 12%\-:X.
K»*>'

COGraduate Sub Engineers
O)

CL

•



i
f - and

(i.e. 6 Nos Sub Engineers are working on regular basis while 7 Nos 

Sub Engineers are 'working Acting Charge basis against 12 posts 

jin the- shai-e quota k Icraduate Sub Engineers

on

which already

. exceeds by one number). '

8, We have.heard learred counsel for the appellants and learned

Assistant Advocate General for the respondents and have also gone 

through the record. ; ■
i

Learned counsel for tlje appellants reiterated the facts and grounds 

detailed m the appeal, and referred to above and submitted that the 

appellants had a genuine case td be considered for 

they had legitimate

9.

promotion and

ppectancy for the same. He prayed for ■

acceptance of the appeals.

^ “'^trary the leamed Assistant Advocate General opposed the

aiguments advanced by the learned counsel for the appellants and

supported the stance tacen byjthe respondents. 

11.There is no dispute that the 

post of Sub Divisiona,

working paper, for promotion from the 

Officers (BPS-16) to the post of Assistant 

. Engineer (BPS-17), was prepared on proforma-I, wherein the details

\ .

of the-posts were gigiven. According to the working paper six posts

were shown vacapt for makiiig promotion under 12% Graduate

. y quota. Along with the working iaper, a panel of Graduate Engineers

: Ai for consideration was also annexed
proforma-II (Annexure~J).

The otficers at serial number 1 to3, 5 to 7, 9, 12 to 14

on
ATS'"

were shown 

appellants’ names figure at 

panel. The panel bears

in the panel to,be not eligible while the 

serial No.8, 10, 11,

! 1>U'*
tv'

N13 and 15 of the ac
a
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signature of the Additknal Secretary, Irrigation Department, at the 

end of list and the. appei

eligible for promotion. Similarly, the officer at serial No.4 named 

Bakhtiar was also shown to be eligible for promotion. The DPC 

held on 23,06.2021 recorded the minutes of the proceeding, which 

have been detailed in tne preceding paragraphs and sought 

clarification from the Establishment Department vide letter

ants were shown in the working paper to be

No.SO(E)/In74-j/DPC/^019/Vol-IX dated 04.10.2021, which was
d ■ . ■ ■ ■

responded by the.Establishment Department vide letter No.SOR- 

■ V(E&,AD)/7-l/Irrig; dated 23.11.2021 instead ' seeking the 

S^cretai7 Govermnent of Khyber 

Pdlchtuhkhwa, Iixigatioii Department on the following observations:

clarification from tie

i. Why the employees were appointed on‘ acting charge 

basis under APT Rules, 1989? -

li. Why, the mitter remained linger on for more than ten

years?'
....

>■ 111. For how many times the departmental B&A exams for 

these employees in tht intervening period were aiTanged 

by the Administralive Department and whether they 

- appeared, availed opportunity 

examinatior. or deliberately avoid the opportunity of 

appearing in the subject examination or failed these
I ^ '

examinatioA?

of appearing the

■ ^

12.Additional documents were placed during the pendency of the

appeals, whereby working paper was prepared for considering one
CCa

Q



Gavernmem of KP A others, '‘ServiciUpixal No' imnmi 111^^' ■
Senoca AppealNoJ663/2020l titled M Javeduikth versus Government & others", and

■ ^ ... .„w A. ^ ™^r M ,
# t!

Ml. Bakhtiai- (at serial; No.4 of the panel for consideration, .wherein

the names of the appellVs also figured) for promotion, who was

also deferred with the appellants. The DPC was stated to be held 

13.01.2022

on

and .; vide Notification 

j/DPC/2019/Vol-IX: dated- 28.03.2022, 

promoted.

No.SO(E)/IRRI:/4-

•Mr. Bakhtiar was

13. At this juncture it seeijrs necessary to observe regarding the above 

- referred advice sought by the DPC. 

the amended rules notified

As regards first query, whether

on 25.06.2012 were applicable to the 

employees who were appointed in the year 2011

basis or the present Sewice Recruitment, rules will be applicable in 

the -instant ,case, it is cbser\'ed that the administrative rules

retrospective effect. As regards the second query whether

Eoild be 'promoted when the seniors already 

appointed on acting iharge basis could not qualify either of ,-

acting chargeon

cannot
be given

the- junior officers

15 \

^V' departmental B&A exaninations, it is in this respect found that the 

basic qualification for eligibility to be considered for promotion to

the post of Assistant Ergineer (BPS-17), is passing of departmental 

B&A

#

examinations and when the seniors could not get through the

both or any of them, they are not eligible and obviously n'ext in the

. l“te were to be considered.

14.As to the observation of the Establish 

, (0 Why the employees were 'appointed
ment Department:-

acting charge basis.

Palditunkiiwa Civjl Servants..(Appointment,

Pi omotion and Tr insfer) Ru es, 1989?

on

under the Khyber.>r
t"- --

G)
■U)

CL
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'Government ofKP & others, "Service Appet I h'o. 7662/20201 titled "Javedullah versus Government & others ", and 
Sei-vicc Appeal No. 7663/202DI titled "Inamul ah and Government of KP cE others decided on 15.04.2022 by Divi.sion 
Bench comprising Mr. Kalim Arshad Khan. Cf lir.nan and Mrs. Rozina Rehitian, Member Judicial,.Khyberfakh/iinkh

I enijce Tribunal, Peshawar.

■ t- .y
W'l •

(ii) Why the matter rema ned linger .on for more than ten years?

For how many times the departmental B&A examinations(iii)

for tliese employees in the intervening period were arranged

by the .Administrative Department and whether they

appeared, availed opportunity of appearing in the

examination, or deliberately, avoided the opportunity of 

appearing in the. examination or deliberately avoided the 

opportunity of appearing in the subject examination or failed

these examination

it is observed that no reply of the Administrative Department in

this respect is- found placed on the record. Whereas without

replying the queries the Administrative Department promoted 

Baklitiar, referred to above.

15.There seems- lot of conf ict in the working paper and minutes of the 

meeting of the DjPC held on 23.06.2021 and that of the replies 

submitted by the respondents. In-the working paper and the minutes 

six posts were shown vacant for filling, of which the DPC 

convened and lengthy sxercise of preparation of working paper, 

panel of officers for consideration and holding of - DPC 

undertaken, whereas in| the replies the respondents took a U-turn

oosts were not vacant. If the posts were not

one

was

was

-7^
^ a contended that the

vacant then why the lengthy exercise of preparing working paper, 

p'anel of officers and at ove all holding of DPC was done? This is a 

question which could not have be en answered by the respondents in 

theii replies or for that matter during the course of arguments. It

r>7‘‘Kfoyiy-
c.*r

C
cwas n

Q
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the stance of the responc ents in the replies tlrat'the Agenda Item 

No.Ill was dropped due to non-availability of vacancies under 12%

quota for promotion of praduate Sub Engineers to the rank of

Assistant Engineers BS"17 (i.e.'b Nos, Sub Engineers are working

on regular basis while 7 hjlos. Sub Engineers are working on Acting

Charge basis against 12 posts in the share quota of Graduate Sub

■Engineers which already exceed^ by one number). This stance is in

clear negation to the working paper, panel list of the officers and

minutes ot the DPC wherein these 6 posts are shown vacant and

weie intended to be fillec in by promotion. So far as contention of

the respondents that .the seats were occupied by the officers

acting charge basis, so those were not vacant, it is observed in this

regard that, rule9 of the Kihyber Pal'ditunld'iwa Civil Servants

(Appointment, Promotior and Transfer) Rules, 1989 {the Rules) is

quite clear and is reprodii :ed bel'pw for facile reference: -

1
"9. Appointment_ on Acting Gharge or current Charge Basis. (I)

—^ Where the appointing authori^ considered it to be in the public
interest to fill a reserved ■ under the rules for departmental
promotion and. the metst senior Civil servant belonging to the cadre 
or Service concerned, mho is otherwise eligible for promotion, does 
not po.'isess the specified length of service the authority may appoint 
him to that post on acting charge basis:
-Provided that no siicA appointment .shall be made, if the prescribed 
length of service is short by more than [three year.sj.

. U2)h Sub rule (2) of rule~9 deleted vide bv Notification No. SOR- 
' yRE&ADU‘-3/2009/]f\o(~VIIL dated 22-10-207 7.

(3) In the case of a post in Basic Pay Scale 17 and above, reserved
under the rules to b i .filled in by initial recruitment, where the [ 
appointing authority & satisfied that no suitable officer drafting pay 
in the basic scale in which, the post exists is available ’
category to fill the post and ith expedient to fill the post, 
appoint to that post-on acting charge basis the mosC'senior omcef 
Otherwise eligible fbr promotion in the organization, cadre or 
service,^ as the case may be, in excess of the promotion quota.
(4) Acting.charge appointment shall be made against posts which 
likely to fall vacant\for period of six months ■ 
vacancies occurring [for less than six months,

on

r

V-
< A

are
or more. Against 
, current charge U)

Q_
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r£ if: :7

appoinlment may be made according to the orders is.s'ued from time 
to time. [
(5) Appointment f:|rt acting charge basis shall he made on the 
recommendations oj the Departmental Promotion Committee or the 
Provincial Selection Board, as the case may be.
(6) Acting charge appointment shall not confer any vested right for 
regular pro.motion tp the post held on acting charge basis. "

1
(Underlining is ours) \

16.Sub , rule (2) of the above rule was deletedvlde Notification

No.SOR-VI(E&AD)l-3/20,09/Vol-Vin, dated 22-10-2011. The

deleted sub-rule is alsO;reproduced as under:

((2) So long as a civil ser >ant holds the acting charge appointment, a civil 
set vant junior to him shall not be considered for regular promotion but may be 
appointed on acting charge basis to a higher postf'

IT.Belore deletion of sulj) rule (2) of the rules, a junior officer to a 

t senior civil servant,so lon^g as he (the senior) holds the acting charge 

appointment, could uot be i^^onsidered for regular promotion 

highei post. The provi, dons of Rule 9 of the rules though empowers 

the Appointing Authcrity to make appointment of a senior civil 

servant on acting charge basis'but, even after deletion of sub rule (2)

to a

of the ibid rules, that will not disentitle a junior, officer to be 

considered for regular promotion to a higher post.
.

large appointment, the august Supreme Court 

consistent view that such posts being a stopgap

18.Regarding the acting c: 

of Raid Stan has

an angement, could not be a hurdle for- promoting the deserving 

bfficers.on their availibility. .I^eliance in this respect is, placed 

PLG 2015 (CS) 151 titled '^Province of Sindh

Versus Ghulam Faree'd and otherf\ wherein the august Supreme 

Court was pleased to hold as under-'
'■ ■ ■ .S'

12.. At times officers possessing requisite

\s.VW^ on

and others

0
■r

experience to (jualijy ■
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' t
for- I6gulcir oppoinimerit may not be 'available in a department. 
HoM>ever, all such exigencies are taken care of and regulated by 
.natiitoiy rules. In this rbyiev, Rule S-A of-the Sindh Civil Servant.^ 
(Appointment, Fromotionand'Transfer) Rules. 1974, empowers the 
Competent Authorip[ lo^^ appoint a Civil- Servant on acting charge 
and current charge basis. It provides that if a post is required to le 
filled through promotion and the most senior Civil Servant eligible 
for yoramotion does not possess the specific length of service,

. appointment of eligible officer may he. made on acting charge basis ■ 
after: obtaining appnptai of the appropriate. Departmental 
-Promorion Comrnirtee/Selecnon Board Sub-Rule (4) of the afore- 

. referred Rule 8 further'provides that appointment on acting charge 
basis shall be made fot^ vacmcies lasting for -more than 6 months 
and for vacancies likely • to last for less than six months.

. ■ Appointment of an officer of a lower scale' on higher post 
current charge basis «■. made as a stop-gap arrangemeni and 
should not under any cirx:u/nsumce.s. la.u for more than 6 moni.h.'i.
This acting charge apphinrment_can neither be. conslrued to be 

.appointment by-pronihinon on regular basis for any purposes 
including seniorit)>, nor it confers any vested right for regular 
appointment.: In other y^ords, appointment on current charge basis 

■is purely temporary in nature or stop-gap arrangemeni which 
remains operative for diort duration'until regular appointment 
made again.^t the postl Looking at the scheme of the Sindh Civil 
Servants Act and Rules franied thereunder, it is crystal clear that 

■ there is no scope^ of appointment of a Civil 'Servant to a high 
grade on OPS basis exbept resorting to the provisions ofRuleS-A, 
which provides that />j appbintmenl on acting charge
basis can be' made, subject to conditions contained in the Rules.'" ^

19.1 he august Supreme Court of Pjikistan in another judgment reported 

^ as 2022 SCMR 448 titlec ''Bashir Ahmed Badini, D&SJ, Dera Allah 

Jar arid .others Versts HorAble Chairman and

on

an

IS

er

JT'

Member of

Administration Committee and Promotion Committee of hon'ble

High .Court of Balochistan and others"" 

hoc . and temporary nature, graciously observed that:

, vis-a-vis the ‘stopgap’, 'ad

7^a/V
"This stopgap arra\igement\as a temporary measure for a 
particular period ofdime does, not by itself confer any right 

I on the incumbent for regular appointment or to hold it for 
indefinite period blit at the 
incumbent is qualified to . hold the

time if it is  ̂fg.und_ thaLsame
post despite his 

appointment being \in the nature of precarious tenure, he 
would carry the right to 'be considered for permanent 
appointment through the process of selection as the 

continuation of ad hoc appointment for considerable 
length of time would create an impression in the mind of 
the employee that he was being really considered to be 

retained on regular basis. The ad hoc

fwS,.1'-;

CO

appointment by its Q-
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versus 
", and

* * ^ t-

very nature is transitory which is made for a particular 
period, and creates no right in favour of incumbent with 
lapse of tune and. the appointing authority may in his 
discretion if necessary? make ad hoc appointments but it is 

not open for the authority to disregard the rules relating to 
the filling of vacancies on regular basis in the prescribed 

manner. In the ca>^e ofTariq Aziz-itd-Din and others: (in 
re: Human Rights\ Cases'Nos. 8'340,9504-G, I3936-G 

, I3635-P and I4306-G to 143309-G of2009) (2010 SCMR 
1301), this Court held that in case where the appointing 
authority is satisfied that no suitable officer is available to 

, Jill the post and /Yj is expedient to fill the same, it may 

appoint to thatposfion acting charge basis the most senior 
officer otherwise eUgible for promotion in the cadre or 
service as the case nay be. It is the duty and obligation of 
the competent authority to consider the merit of all the 
eligible candidates while putting them in juxtaposition to 
■isolate the meritorious amongst them.. Expression 'merit' 
includes limitations prescribed under the law. Discretion is 
to be exercised according to rational reasons which means 
that, (a) there be fnding of primary facts based on good 
evidence; and (b) decisions about facts be made for 

_ ' reasons which serve the 
intelligible and reasonable

purposes of statute in
j -----manner. Actions which do not

meet these threshold requirements are considered 

arbitrary and misuse of power fDirector Food, N. W.F.P

(P^t-) Ltd. (PLD

an

X

20.Similai-ly, in 2016 SCMR,2125 [titled “Secretary to Government of 

the Punjab, Com'munica;i and Works , Department, Lahore, andon
I

, others ,Versus Muhammad Khalid Usmani 

Supreme Court was pleasjed to have observed

and others” the august

as follows;

H5. As IS evident from the. tabulation given in the 
earlier part oj this judgment, we have also noted Mnth 

I concern that the respondents had served as Executive 
Engineers jor many years; mo of them for 21 years each ^ 
ana the nw others Jor 12 jars each The concept of

■ servant in terms of rule A
of the Rules is obv ously a stygap arrangement whele
Wi) ffT '"r instances specified in Rule
3(0 of the Rules, and pefsons eligible for regular 

ty'^ynon are not available, .pis is why Rule 13(W) of 
the Rules provides that an offihating promotion shal not 
confer any right oftymiotion !

regular basis and shallon
O)

0.



Service Appeal Nu.?659/2n21-tilted "ShahidAH Khcm.-vs.-Covernineni o/KP A others". Service Appeal No 7(i(i()/2(PI 
itlied "Riz^van versus Government of KP A Service. Appeal No. 7661/2021 tilled "Waiahal Hussain versus

Government o/KP A others. "Service AppealNo.7662/2l)20l.fiilcd "JaveJullah versu.s Government A others"'and 
Service Appeal No. 7663/20201 tilled "htamullah and Government o/KP A others ", deckled on 15.04 2022 hv Division 
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t-
be liable to be terminated as soon as a person becomes 
available for promotion on regular .basis.■

The august Apex Court in paragraphs 20, 21 & 22 ruled as under: 

■ “2(9. The record .produced before us including the '
working paper prdduce.d- before the DPC held on 
1.1.08.2008 shows then the sanctioned strength ofXENs in 
the appellant- Depiarfmenf pt the relevant time, was 151; 
out of which 112 were M>orking on regular basis and 47 

officiating basis. It is also evident that 39 Executive 
Engineers' posts

■ on
available for regular promotion. 

This clearly shows that 39 Executive' Engineers 
\dorking on officiating basis- against regular 

: We have asked the learned Lav/ Officer to fustify such a 

practice. He has submitted that this modus operandi is 
adopted by most Go^rnment Departments to ensure that 
corruption and, un}jrofessioj7al conduct is kept under 
check. We are afraid, the jiMfication canvassed before 

, is not-only unsupported by the law or the rules but also 
■ lends ample support to the observations made in the Jafar 
All Akhtai s.case tcproduced above. Eurther, keeping 
civil servants on officiating portions for- such long 
periods is-clearly violathe of the law and the rules. 
Reference in this regard may usefully be made to Sarwar 

All Khan 'v. Chief Secretary to Government of Sindh 
(1994 PLC (CS), 4Ilf Piinfib Workers' Welfare Board 
.iVfehr Dm: {2007 S'CM/? 13), Federation of Pakistan v 
Amir Zaman Shi^wari (2008 SCMr' 1138) and 
Government of Punjab v. Sameena Par\^een (2009 SCMR

were
were

vacancies.

us

V.

!).r
During hearing of these appeals, we have noted 

with.concern that Be device of officiating promotion 
.hoc promotionlappointrnent or temporary appointment 
etc. IS used by -Government Departments to keep civil 
servants under -then influence by hanging the proverbial 
sword of Damocles Over thffi heads (of promotion 
offtciating basis liable to reversion). This is a constant 

I source of insecurUy, uncerfiint)/ and anxiety for the 
concerned civil ser/ants for motives which are alf too 
obvious. Such ■

2i:

aa.

'on

practices must be seriously discouraged 
and stopped in the i iterest of transparency, certainty and 
predictability’, which are hallmarks of a .system, of good 
governance. As ohs(-ved-in Zahid Akhtar v. Government 
oj Punjab (PLD llys SC 530) "a tamed subservient 
bureaucracy can neither he helpful to the Government ■ 
nor it is- expected to inspire public confidence in the 
administration".

VC
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T
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r I

22. This issue was earlier examined by this Court in 
Federation of Palkstan v. Rais Khan (1993'SCMR 609) 

and'it was held tJ^at ”k is common knowledge that in 
spite of instinuion, oj ad hoc appointments unfortunately 
being deeply entrenched in our service structure and the
period oj ad hoc service in most cases running into 
several years 'like- the case of the, respondent (8 years' ad 
hoc service ih .BPS-I7), ad hoc appointees are' 
considered, to have hardly any rights as opposed to 
regular appointees tho ugh both types of employees may 
he entrusted W^ith identical responsibilities and 
discharging similar duties. Ad hoc appointments belong 
to the family of "officin.tmg‘\ "temporary" and "until 
further orders" appointments. In Jafar Ali Akhtar 
Yousafzai v. Islcilmc Republic of Pakistan (PLD 1970 
Quetta 115) it 'vas observed that when continuous 
officiation is.not specifically authorized by any law and 
the Govermnent/competent authority continues 
the incumbent of :i post as. officiating,- it is only to retain 
extra disciplinan powey-s dr for other reasons including 
those of inefficiency arifi negligence, e.g. failure on the 
part of the relevant authorities to make the rules in time, 
that the prefix "officiating" is continued to be i4sed with 
the appointment and. in some case for years together. 

■And in' proper itwav, therefore, Courts (at that time. 
Seiwice Tribunals had iiot been set up) are competent to 
decide vihether for practical purposes and for legal 
^consequences s Ach appointments have permanent 
character and, when it > .vo found, to give legal effect to 
it." In Pakistan Raihvays v. Zafarullah (1997 SCMR 
.1730), this Court observed that, 
current or acting charge basis are contemplated under 
the instructions c s well as the Rules for a shcmt duration 

as a stop-gap airangen^ent in cases where the posts 
to he filled by initial appointments. ■ Therefore, 
continuance of S'uch appointees for a number of years 
current or acting^ chargee basis is negation of'ihe spirit of 
insti'uctions and'the rules. It is, therefore, desirable that 
where appointments

to treat

"appointments on

<
are

on

current or acting charge basis 
necessary znj the piihlic interest, such appointments 

-should not continue indefinitely and every effort should 
be made to fill posts through regular appointments in 
shortest possible time.''

on
are-

By way of the stated valuable judgment refen-ed to above, the 

august. Supreme Court maintained the decision of the Punjab 

Seivice Tiibunaf Lahore, whereby the appeals filed by
a
V

the
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_________ ^_________ ' i Set-vice Tribunal. Peshawar.
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respondents were alloweld anc the order, impugned before the 

Service Tribunal dated 25.0^.2008 passed by' the Secretary, 

Comraunication and Works .Oepartment, Government of the 

Punjab, Lahore, reveiiing them to their original ranlcs of 

Assistant Engineers, was set aside to their extent. As a 

consequence, all the respondents were deemed to have been

promoted as Executive' Engineers on regular basis with effect 

trom' the respective datc:s which they were promoted 'on 

officiating basis’ with all-consequential benefits. It was further

on

held that the condition iof 'cn officiating basis' contained in 

promotion orders of all t|e respondents shall stand deleted but it 

where die pprsons promoted ‘on officiating basis’ 

weie duly qualified to be regularly promoted against the

was a case

-promotion posts, therefore, wisdom is derived that in a case, like '
1

one in hand, where the 

basis’, did not

persons promoted ‘on acting charge 

possess I the requisite qualification or other
r

prescribed criteria for DromDtion, should remain ‘on acting 

ade :br stopgap' arrangement till their 

igibi.ity and suitability for regular 

iiiab lity of the suitable and'qualified 

officers. The officers promotsd ‘on acting charge basis’ could

charge basis’ i.e. that.n

. qualifyirig for tlieir e.

promotion or till the av

not, unfortunately pass the requisite either grades B&A both
"/■■K

examinations or any of tjhe two grades’ examination, therefore, 

they ryere not found eligible as per the working 

they were ‘on acting charge basis’ for

paper. And as N

more than a decade, the •na



Service Ai)i)t!al Nq.7659/2()2I tilted "Shahkl^Ali Khai\..vs..Goverr\ineni of KP & olhen". Sendee Appeal No 7660/2021 
lyled -Rinvan versus Covernmenl oJ KP A others ; Senpee Ap,>eal No. 7661/2021 titled " Wajahal Hassahi versm 

Ooveiwnent ofkP'A others. "Service Appeal No.7662/20201 titled "Javedullah versus Government A others" and 
-tnuee AnnenI Nr> "t..^.nhah and\Covernmenl ofKP A others", decided on 15.04.2022 by Divisioi

Choinnan'nnd Rnrinn Rfikmrjn n^Li^..... i.i..
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Sendee Appeal No. 7663/2020! titled "Inai 
Bench comprt.sms Mr. Kalim.Arshad Khan, (jhairman'and Mrs. Rozina Rehman. Member Judicial. Khyber Pakhitmkh^L 
___________________\__________________ • [ji'erv/c'e Tribunal. Pesh mvar.

department seems reluctant to fill the vacancies, (occupied by 

them ‘on acting charge.oasis') by regular promotion despite
I

availability of suitable anc. qualified officers.

21.The honourable High Court of Sindh in a case reported as 2019 

PLC (CS) 1157 titled Attaullah Khcin Chandio versus Federation

of P.akistan through Secretary Establishment and anothed^ observed

as under:

“16. Admittedly, ihe Petitioner was encadered in Police 
, Service of Pakisttn on 19.10.2010 and his seniority 
' would be reckonec from that date. We are mindful of 

the fact that actiiig charge promotion is virtually a 
s topgap arrangement.___ _______ where selection is made
pending regular ntromiotioti of an officer not available 

at the relevant time of selection and creates no vested
right for promotioln against the post held.”

(Underlining is ours)
\

22.Proceeding ahead, Rule 3 of the rules pertains to method of 

appointment. Sub rule [2) of rule 3 of the rules empowers the13
department concerned tp lay down the method of appointment 

pudlifications and oth;r conditions applicable 

consultation with the Es1

<
- to a post in 

ablishment and Administration Department

and the Finance Departn 

23. While. Rule 7 of the rules is

ent.

regarding appointment by promotion 

transfej. Sub rule (3) of tule 7 of the rules states that:

or

att^steo (3) Persons possessing such qualifications and 
fulfilling such cond'tions as laid down for the purpose of 
promotion or transfer 'to a post shall be considered by 

the Departmental Promotion- Committee or ■ the 
Provincial Selectioh Board for promotion or transfer, as 
the case may he.'" '

KJ'vJ.or
.Service Trilnin

CO

C7t

CL



W. lnaiAuilahQndCo\H:rnmen(ofKP&others", decided on 15 Q4 ->027 hvDiv,dn,
compnsms Mr. Kahm Arshad Khan. (Zhatnnanand Mrs. Rozina Rahman, Member Judicial. Khyber PMduunkhu. 

—^_________ ;_______________ !' Senuct fnbunal. Pashas

0.
var.

This means only the pers|ons possessing the qualifications and 

fulfilling such conditions as 

promotion shall be considered 

not'leave room for the

laid down for the purpose of 

for promotion because it does

persons^ who do not possess such 

ing such. conditions, to be alsoqualification and fulfil

considered for such promotion. Vide Notification

No.SO(E)/IRR:/23-5/73 datec 17.02.2011, the Irrigation

Department of the IChyber Pakditunl<hwa, in consultation with

the Establishment & Administration Department and Finance 

Department, laid down, the method of recruitment,

qualification and other conditions specified in columns No.3 to

5 of Appendix (pages ! :o 5) ;o the above notification, made 

applicable to the posts i t, coltmn;No.2 of the Appendix. At 

serial Np.4 of the Appeneix the post of Assistant Engineer/Sub. 

.. Divisional Officer/Assistant Directorr
(BPS-17) is mentioned.

< The qualification for appointment is prescribed to be BE/BSc 

De^iee in Civil/Mechan cal Engineering from 

University. Sixty-five percent of the posts 

through initial recruitment. Ten

a recognized

were> to be filled in

percent by promotion on the 

amongst the Sub Engineers

who acquired, during service.

Engineering from

degree in Civil or Mechanical

a recognized University, Five percent by 

promotion, on tlie basis ot seniority curii fitness

■^TTES;TEr>

, from amongst

the Sub Engineers who ijoined service as degree holders in 

Civil/Mechanical

Vi.'R:
*'t> ku

A- Trf 
^ th'ykrivvii

'i.JJul

O)
Engineering. Vide Notification 0)a

fD
Q-
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____________ ___________• Sen-ice Tri/ninal, Peshawar.

■ i;

ver\t-;:
#

on

No.SOE/IRKI/23-5/2010-11 daed 25.06:2012, the notification 

ot 2011 was amended. i.

he amendments, relevant to these

appeals, are reproduced as under:

A neridments

In the Appendix,

i. Against serial N?.4, in .column No.*5, for the existing 

entries, in clause (b),

be respectively substituted, nariiely:

(c) and (d), the following shall

(b) twelve percent by promotion, on the basis of

semority cum fitness, from' amongst the Sub 

Engineers, having degree in Civil Engineering or 

Mechanical Engineering from ' a recognized
' ■ • I

University and have passed departmental grade B&A 

examination with five•T years’ service as such.
<

Note.:- For the p iipose of clause (b), a joint seniority 

Engineers having degree An, Civil 

Mechanical Engineering shall be 

leir seniority is to be reckoned from 

the date of their appointment as Sub Engineer.

■ list of the Sub

Engineering or

maintained and

24.The working paper also |ontajned the requirement of the rules and 

same, the panel of officers
attested

• in view of the was prepared on

proforma-II, which clearly shows that all the appellants 

eligible and the officers, who

iNi4:r<

sVtn ico ■{'»
h ;> w iV !•

1-1! owere CN
0^

were allegedly holding acting charge U)
o:

.0.



"-■SI.Sf/ i'/CL' No.7659/2021 titled "Shahid^li Khoi!..y.’!.-.Government oj’KP & others". Scr^'ice Appeal No.766Q/20'>l
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Bunch cninprising Mr. Kalim Arshad Khan, Cnairn

V
I

'id Mrs. Rozina Rehman. Member-Judicial, Khyber Pakhtunkhwa 
Service Tribunal. Peshawar.

ion a

of the posts, were not eligible. Neither any deficiency of any of the 

appellants could be pointed oi t in the, replies nor ai'gued before us

.1

rather in paragraph 6 of the replies, the eligibility and fitiress of the

appellants was admitted in tnequivocal terms. The only reason
i

which was stated in .the^ replies, the non-availability of the.posts 

because the vacant posts detailed in .the working paper and in the 

minutes of the DPC, were occupied by the ineligible officers on

acting charge basis since 2011 in utter violation of the rules and the

method laid down by the Idepatment concerned. '
■I
,1 , •

25,In a recent judgment re|)orted as 2022 SCMR 448 titled “BM'hir 

Ahmed Badini, D&SJ, Dsra .iUah Yar and others Versus Hon'ble 

Chairman and Memb^ of Administration Committee 

Promotion Committee of hon’ble High Court of Balochistan and 

. others", the august Suprebe C:ourt of Pakistan has held as under:

and

■ 13. According to Section 8 of the Civil Servants Act 
^ 1973, for proper adi^inistration of a service, cadre or post,

the appointing authority is required to make out a seniority 
list of the .members] but vested right is conferred to a 
particular seniority in such service, cadre or post. The 
letter of the law fur her elucidates that seniority in a post " 

sei-Mice.or cadre to which a civil servant is appointed shall 
take effect from the date of regular appointment to 'that 
p>ost, whereas 9 /.y germane to the promotion-which
prescribes that a cwil servant, possessing such minimum, 
qualifications as mhy dfj prescribed shall be eligible fo 

to a ’\^higher post under the rules fo.
< promfion in the service or cadre to which

f it is a Selection Post then 
P’-°’’^°tion shall, be granted on the basis of selection on 
merit and if the po'st w Non- Selection Post then on the 
basis of seniority-cam-fitness. .4 quick look and preview of 

Rule 8-B of the Civil Servants (Appointment, Promotion 
and Transfer) Rales. 1973 ('1973 Rules’) shows that 
Acting Charge Appointment can be made against the posts 
which are likely to fall vacant for a period of six months or

no

■ r
V

r
r
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Scn'iix-Appeal No.7659/2021 tilled ".Shahid /.li Khari..v^..Govemneni ofKP dk others". Seiyice Appeal No.7660/2(I2I 
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Appeal No.7662/20201 tilled "Jnainuilah and Government of KP & others", decided on 15.04.2022 by Division 

Bench comprising Mr. Kaiim Arshad.Khan. Cliairmun and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhliinkhvi' 
^ Service Tribunal, Peshawar.

/nversti.y

■y-.'service f

. more which appointment. can be made on the 
recom.mendations of Dej)drtmental. Promotion Committee 

■ or the Selection Beard. The acting charge appointment 
does not amount to an appointment by promotion on- 
regular basis for any purpose including seniority and also 
does not confer any^ vested right for regular promotion to 

the post held on ac ing charge basis. Under Rule 18, the 
method of making /.d-hoc Appointments is available with, 
the procedure that if any post is required to be fdled under 
the Federal Public Service Commission (Function) Rules, 
1978, the appointing authority shall forward a requisition 
to the Commission immediately. However, in exceptional 
cases ad-hoc appointment may be made for a period of six 
months -or less with prior clearance of the Commission as 
provided in Rule wherein if the appointing authority 
considers it to be in public interest to fill a post falling 
within the purvieiy of Commission urgently pending 
nomination of a can.didate, it may proceed to fill it on ad- 
hoc basis for a period of six months. The reading of 
Balochistan Civil Servants Act, .1974 also reveals that the 
provisions made under Section 8 are similar to that of 
Civil Servants Act, 1973.' Here also in Section 8, it is 
clarified that the seniority in the post, service or cadre to 
which a civil seiwaif is promoted shall take effect from the 
date of regular ap^ointijient to that post and the criteria 
for promotion is also laid down with like prerequisites for 
the selection post c^d o/j non-selection post as provided in 

Civil Servants Act, 1973^ So far as ad-hoc and temporary 
appointments are cmcerned-, Rules 16 to 18 of Balochistan 

! Civil 'Servants (Appointment, Promotion and Transfer) 
Rules, 2009 also enlightened that in case a post is required.

I to be filled thro igh Commission, the Administrative 
Secretary of the Department shall forward a requisition in: 
the prescribed fortA to the Comm.ission, however, when 

. Administrative Department considers it to be in public 
interest to fll in a post falling within the purview of 
Commission urgently, it may, pending nomination of a 
candidate by the Gomn. ission, with prior approval of the 
com.petent authority, proceed to fill such post on ad-hoc 
basis for a period r^ot exceeding six months by advertising 
the same. The Actitig Charge appointment is encapsulated 
under Rule 8 with the rider that appointment on acting 
charge basis shall neither amount to' a promotion on 
regular basis for ay purpose including seniority, nor shall 
it confer any vested right for regular promotion to the post 
held on acting charge basis. ”

r

an.
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26.Last but not the least, it seems quite astonishing that, while negating

' their own stance that thbre was no vacancy available so that the 

appellants could be pro]noted, the.respondents, vide Notification

No.SO(E)/IRRI:/4-3/DP(!:/2019A^o1-IX dated 28.03.2022, promoted

Engr. Baldrtiar, (only one of the eligible) Graduate Sub- 

Engineer/Assistant Engineer BS-l? (ACB means acting charge 

basis), to the post of Assistan; Erigineer (BS-17) on regular basis. 

This action of the respondents not only speaks volumes about their 

malafide but also proves^ the stance taken by tire appellants that they 

were being discriminateli and 

■ in accordance with law. ; •

were not being dealt with equally or

27.Before.parting with ths judgment we .deemed it appropriate to 

addi'ess a possible ques don and that is whether the minutes of the

meeting of the DPC, deferring the Agenda item-III pertaining to 

promotion, whereby the appe lants were, in a way, ignored from 

. promotion on the pretext diset ssed hereinabove, could be termed as
r V'

‘final order’ enabling the appellants to file appeal before this 

Tribunal. In this respec; we will refer and derive wisdom from the 

judgment of the august supreme Court of Pakistan reported as PLD 

1991 SC 226 titled “Dfj Sabir Zameer Siddiqid versus Mian. Abdul

<

Malik and 4 others'Wt |vas found by the honourable Supreme Court■att-es-rED

5. The) e is. no requirement of law provided anywhere as 
to how a final' order .is to he passed, in a departmental 
proceeding. In \\the present
representative of the competent authority considered the
comments offered in Ute Hish Court to be the fivtnJ

cases not only the CO
CN

a
CL



Service Appeal No.7659/202I lilted “Shahid/jli KlmriJ^s..Covernmenl o/KP A olhers", Sendee Appeal No 7660/20^1

Cavtnnm!,ZKpT f Appeal No. 7661/2021 titled “Wajahal Hussain versus
SV n a' Z 7/^ f”' “J^avcdullah versus Goverrunen, A others ”, and

nSr r fnamullah and Government ofKP A Others-, decidedon 15.04.2022 by Division
L I o/upr/s/ng Mr. kalim Arshad Khan. Chpinnan and Mrs. Rozina Rehman. Member Judicial. Khyber Pakhiunkhwi' 

__________ __________ . Service Trjbtmal, Peshtnvar. '
. 'I “T ^ --------

order but the HWt Court itself acted________ _
representation thereby inducin2 the appellant to seek
further relief in aheordance with law. The appellant
could, in the circumstances, approach the Service 

Tribunal for the relief. "

/ lilo

on such

(Underlinin'g is qurs^

28. We also refer to the juegment of the honourable High Court of 

Sindh reported as 2000 ^ PLC CS 206 titled “Ma« Muhammad 

Mohsin .Raza versus Miss Riffat Shiekh First Senior Civil Judge and 

wherein the honourable High Court of Sindh,, while dealing 

with the term ‘final order observed as under:

others''.

h would not be mt of place to mention that appeals 
before the Service Jribunal are provided by section 4 of 
the Sindh Service mbiinals Act, 1973,/against any final 
order . The term ”ohder*^ cannot be eiven any restricted 
connotation and a^ held in Muhammad Anis Oureshi v.
Secretary Ministry \of Communication 1986 PLC (C.S.)
664, the word ” order” as used in section 4 of the Servlcp
Tribunals^ Act, 1973, is\ used in a wider sense, to include
any communication which adversely nff^rtc a civil
servant. ”

LX . (Underlining is ours)

For the foregoing reasor s, we hold that tire ' minutes of the 

, meeting of the DPC dated 23.06.202 l,.deferring'the Agenda item

Ng:.III relating to promotion v/ould

the appellants from promotion and is thus

adversely affecting, them, therefore, it would , be considered a 

‘final order’ within the

Pal<Jitunlchwa Service Tribunal Act, 1974.

. <

amount to depriving/ignoring

a communication

meaning of section 4 .of the KhyberATTESTED

allow these appeals and\d#ect the

___ Tnk'sr.i;:
KhvlYo/'

/ 29:in the given circumstandes, 

respondents 'to consider

we'

CM
the appellants for promotion against the 0).-.cn '

J-
■■■■
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% f/ t.bZL-

►

vacant posts'. The DPC shall be held at the earliest possible, but not

later than a month of receipt this judgment.)Copies of this judgment

be placed on all the connected appeal files. Consign.

30,Pronounce(l in open ^otirt at Peshawar and given under our 

hands and the seal oftfie Tribunal on this 15'^’ day of April, 2022.

KALIM ARSHAD KHAN 
Chairman

ROZimmHMAN 
Me^mber Xudicial

(Approved for Reporting)

I
Certified :o be ture cof^

Servic Z. -yf-..bimaJLPee^war

<;■
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HELD.
ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY^
IRRIGATION DEPARTMENT

'5

In order to fill in the vacant posts of different categories in the Irrigation 

Department on regular and acting charge basis, a meeting of the Departmental 

Promotion Committee held on 19.07.2022 under the chairmanship of Secretary 

Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrigation

Engr: Ghulam Ishaq Khan, C.E (North) Irrigation
Mr. Muhammad Nawaz, Additional Secretary , 
Irrigation Department.

Mr. Sultan Wazir, Section Officer (Reg-V), 
Establishment Department.

Mr. Niamat Khan, Section Officer (SRTII), 
Finance Department.

In chair
Member

Secretary/Member

2.
3.

4. Member

5. Member

2. The following agenda iterris were discussed in the meeting: -
Promotion of Diploma Holder jSub Engineers to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).
Promotion of Graduate Sub Engineers to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).
Promotion of Assistant/Stenobrapher to the post of Superintendent (BS-17) 
(Regional office Cadre).

i.

iii.

3. After recitation from the Holy Quran, the chair welcomed the participants 

and apprised the forum about the agenda items. The Additional Secretary, Irrigation 

Department presented the agenda Items.
Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three (03) No. posts of 
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department 
which are required to be filled in Linder 15% quota by promotion on the basis of 

seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate 

Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed 

Departmental Grade B & A examination with five (05) years service as such.

After threadbare discussion and scrutinize all the credentials of the 

officials/officers included in the panel, the committee unanimously recommended the 

following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional 
Officer (BS-17) on regular basis.

5.

. Mr. Khawar Nadeem.
i. Mr. Habib-ur-Rehman.
ii. Mr. Daud Khan



6. - The Additional Secretary informed the forum that four (04 No.) ex-cadre/project

posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of 

regular SDOs which are required to be fille<l in under rule 09(4) of the Appointment, Promotion 

and Transfer Rules, 1989.
The committee after detailed discussion and examine the service record and synopsis 

of the officials included in the panel. The officials at Sr. No. 06 and 07 i.e. 
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the 

period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence 

the committee not considered their appointment/promotion. The committee further 

recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant 

Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i. Mr. Qudratuliah.
ii. Mr. Maqsood Ali.
iii. Mr. Muhammad Iqbal
iv. Mr. Muhammad Yaqoob

Agenda Item No. II
Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub 
Divisional Officer (BS-17).
The committee was apprised that Five (05) No. regular posts of Assistant 

Engineers/Sub Divisional Officers (BS-17) are lying vacant In the Department which are 

required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness 

from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering 

from recognized University and have passed Departmental Grade B&A Examinations with five 

(05) year service as such. The Representative of Establishment Department raised observation 

that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs 

and they are drawing salaries against the regular post of SDOs. However, it has been clarified 

by the forum that the already Acting Charge SDOs are drawing Salaries against the Project 

Posts. The committee examined the case of the officers/officials included in the panel at Sr. 
No. 1 to 3, 5 to 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).

The committee was informed that the Graduate Sub Engineers who have passed the 

Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with 

the prayer that on acceptance of the instant appeal, impugned decision/recommendations of 
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared 

illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official 

filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022 

allow the appeals/prayers and directed the respondents as under: -
"To consider the appellants for promotion against the vacant posts. The DPC shai 
be held at the earliest possible, but not later than a month of receipt thh 
judgment"

7.

8.

9.

The Department refer the case of appellants alongwith judgment of th€ 

Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny 

committee meeting. In turn the Law Department held meeting of the said committee or 

29.06.2022, advised that the Administrative Department may consider the case of appellants foi 
promotion, instead of filling of CPLA (Annex-I).

10.



.t

After examining all the relevant record and judgment of Service Tribunal 

dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously 

recommended the following (05) eligible Graduate Sub Engineers ito the post of 
Assistant Engineer/ Sub Divisional Officer (8S-17) who have passed Departmental 
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of 

deferment of the previous DPC meeting i.e. 23.06.2021

11.

Mr. Inamuliah.
Mr. Shahid Ali Khan. 
Mr. Rizwan.
Mr. Javedullah Khan. 
Mr. Wajahat Hussain.

i.
ii.
V.

V.

Agenda Item No. HI

Promotion of Assistant/Stenographer to the post of Superintendent (BS-17) 
(Regional office Cadre).

The forum was informed hat one (01) No. regular post pf Superintendent 

(BS-17) is lying vacant which is required to be filled in by promotion on the basis of 

seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with 

at least five-year service as such. The committee was further apprised that three (03) 
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which 

are required to be filled in on appointment on acting charge basis.

12.

After examining all the relevant record of the Assistants (BS-16)/ Senior 
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant 
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular 
basis and deferred the case of acting charge Superintendents.

13.

The meeting ended with vote of thanks from and to the chair.

Secretary Irrigation
Chairman1

Chief Engmeec-^dfth) ^ 
Irrigatio!>M’epartment

' AdditionafSecretary 
Irrigation Department

(Member/Secretary)(Member)
\»

Section Officer (SR-III) 
Finance Department

(Member)

Section Officer (R-V) 
Establishment Department

(Member)
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AUTHORITY LETTER

I, Additional Secretary to Govt, of Khyber Pakhtunkhwa Irrigation Department do 

hereby authorize Mr. Roz Amin, Superin lendent (BS-17) Litigation Section, Irrigation 

Department to file Para-wise comments and make statement before the Khyber 
Pakhtunkhwa Service tribunal, Peshawar in connection with Service Appeal No.12/2023 ^ 

filed by Engr. Man^oor Ilahi SDO Warsak Gravity Canal, Vs Government of Khyber 
Pakhtunkhwa through Chief Secretary & o

y

thers.

ADblfMNAL SECRETARY, 
IRRlG/^ION department
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