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• BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR.

Service Tribunul

SERVICE APPEAL NO. 14/207^ D>i;ary J\o.,

a
Engineer Amjad All Petitioner

VERSUS

Government of Khyber Pakhtunkhwa through 
Chief Secretary & others

Respondents

AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of 
respondent No. 01 & 02 do hereby affirm and deciare on oath that the contents of 
para-wise comments are true and correct to the best of my knowledge and belief that 
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath 

that in this appeal, the answering respondents have neither been placed ex-parte nor 
their defense/ struck

Deponent

Roz Amin
Superintendent Litigation Section 

Irrigation Department 
CNIC No. 17301-1431398-7 

Cell No. 0311-9296743
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

Service appeal No, 14/2023

Engineer Amjad All SDO Tubewells, 
Irrigation Sub Division, Peshawar

Appellant

Versus

Chief Secretary, Khyber Pakhtunkhwa anc others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH!

Preliminary objections:

1. That the appellant has got no cause of action/locus standi.
2. That the appellant has not come to this court with clean hands.
3. That the appellant has concealed ^me material facts from this Hon'ble Tribunal.

4. That the appellant is disentitled fo 'the relief claimed.
5. That the appeal of the appellant is time barred.

6. That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

1. Para-i as drafted is correct to the extent that Appellant was appointed as Assistant 
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service 

Commission vide this Department Notification dated.24.09.2021.
2. Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021 

but the item of promotion of Graduate Sub Engineers to the post of Assistant 
Engineers/SDOs was deferred for some clarification from Establishment 
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Aii 
Khan, Javidullah, Rizwan and Wcijahat Hussain filed service appeals before the 

Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement 
dated 15.04.2022 allowed their appeals.

4. Para-04 is correct to the extent that after decision of the Service Tribunal dated 

15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light 
of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid All 
Khan, Javidullah, Rizwan and V\'ajahat Hussain for promotion to the post of 
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at 
(Annex-Ill)

5. Para-05 is correct to the extent that appellants have filed a joint 
appeal/representation on 06.09.2022 which is time bared.



Grounds; -

A. Incorrect. The promotion order dat2d 26.08.2022 is legal in accordance with law 

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by 

convening meeting of the Departmental Promotion Committee.

B. Para-B is Incorrect as explained in Para-A above.

C. Para-C is Incorrect as explained in Para-A above. .

D. Para-D is Incorrect as explained in Para-A above.

E. Para-E is Incorrect as explained in Para-A above.

F. Para-F is Incorrect as explained in Para-A above.

G. Pertains to record.

H. That the respondents also seek permission of this Hon'ble Tribunal to raise further 
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may 

be dismissed with cost, please.

Secretary to)&(̂ovt. of Khyber Pakhtunkhwa, 
Irrigation Department 

Respondent No. 01 to 04
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TRBTGATIoii np^RTMEtiil
in order to fill in the vacant posts of different categories in the Irrigadon 

Department on regular basis, a meebng of the Departmental
or, 23.06.2021 under the chairmansh p of Seaetary Irrlgabon. The following attended 

the meeting:-

1. Muhammad Tahir Orakzai, Secretary Irrigation
Sahibzada Muhammad Shabir, C.E (South) Irrigation

Mr. Wasil Khan, Additional Secretary 
Irrigation Department.

4, Mr. 3amshid Khan, Deputy Secretary (Reg-ni),
Establishment Department. ^

5. Mr. Niamat Khan, Section Offi:er (SR-Ul),
Finance Department.

(3V.-

' In chair 
Member

Secretary/Member2. Engr:
3.

Member

¥-£•
•I?

Member

the following agenda items were discussed in the meeting;-

.i.
rank of Superintendent (BS-17).

2.

to the post of Assistant

:i

{BS-17)
vii. Promotion of Assistant 

Circle Cadre.
BS-16) to the

Item No,_I
the chair welcomed the participants3 After recitation from the Holy Quran,

,„d me ™ ““""•I
m» (05) p.® .. oepov Mom. (»0->n - W-O »•
m bp «M in W P-«"0l«"

Zilldars with at least five years service as such,the
relevant record of the Ziiiadars included In the 

recommended the following eligible Ziiiadars (BS-15)
After examining al the

panel, the committee unanimously I
to the post of Deputy Collector (BS-17) in Irrigation Department on regular basis:-

4.

Mr. Noor Rehman. 
ii. Mr. Farid UUah, 
m. Mr. Muhammad Saad Jan.

Mr. Nabl Rehmat.
V. Mr. Abdul Wadood.

i.

iv.



1Item No. IT

Q 5. The Additional Secretary presented the agenda that (04) No. regular posts 

of Superintendent (BS-17) are lying varant which are required to be filled in by 

promotion on the basis of seniority-cum-fitness from amongst the Assistants and Senior 
Scale Stenographers with at least five years service as such.

After examining all the relevant record of the Assistants (BS-16)/Senior 
Scale Stenographers, the forum was informed that the official included in the panel at 
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer 
his promotion. After detailed discuspon, the committee unanimously recommended the 

following (03) eligible Assistants (iBS-16) to the post of Superintendent (BS-17) in 

Irrigation Department on regular basis:- j

i. Mr. Farhad Ali.
ii. Mr. LiaqatAM.
iii. Mr. Ghulam Farooq.

Item No. Ill

6.

#

■rw

The Agenda item was dPeretl for want of clarification of Establishment 
Department on the following:-

7.

As per amended service rules of Irrigation Department notified on 25.6.2012, 
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of 
Graduate Sub Engineers alongwith passing of departmental grade B and A 

examination against which Six (06) officer are working on regular basis while 

Seven (07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as 

Assistant Engineer (BS-17) acting charge basis since 2011.

Before 25.6.2012 the Passinc of Grade B&A examination was not mandatory for 
promotion to the post of Assistant Engineer and the above mentioned 

Graduate Sub Engineers were appointed to the post of' Assistant Engineer 
(BS-17) on acting charge bass in 2011.

ii.

seven

iii. The Departmental B&A Examination is conducted after every two years. The
last examination was held In 2020 and the next will berheld in 2022. The officers 

of panel at Sr. No. 1 to 6 & 9 (except S.No.4 "B&A passed) have passed their 
on and will appear in the A examination in 2022.mandatory Grade B examinat



b
8. The advice of the Establishment Department will be solicited through a
separate letter that:-

\
i. As to whether the amended rules notified on 25.06.2012 are applicable to the 

above employees who were|appointed in the year 2011 on acting charge basis or 
the present Service Recruitment rules will be applicable in the instant case,

If the present service rules are applicable upon the officers appointed on acting ' 
charge basis then before completion of mandatory examination by these officers, 
the officers junior to them can be promoted to the post of Assistant Engineer on 
regular basis or otherwise.

Ii.
f

ii.

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No. 
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are iying vacant 
against the 15% share quota of Diploma Holder Sub Engineers which are required to be 

filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub 

Engineers who hold a Diploma of/ssociate Engineering in Civil, Mechanical, Electrical or 
Auto Technology and have passed departmental Grade B and A examination with five 

years service as such.

C:

10. The official mentioned at Sr. No. 1 of the seniority li^ has not yet passed 

Grade B&A examination which is pre-requisite for promotion to the post of SDO. After 
detaiied discussion and examininc all the relevant record, the committee unanimously 

recommended the following (07) eligible Diploma Hoider Sub Engineers/SDOs acting 

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in 

Irrigation Department on regular basis:-

Mr. Riaz Muhammad. 
Mr. Waqar Shah.
Mr. Noora Jan.
Mr. Jehanzeb.
Mr. Farman Ullah.
Mr. Shafqat Faheem. 
Mr. Asad Ullah Jan'.

i.
11.
V.

V.
Vi.
vii.

Item No. V

11. The Chief Engineer (South) Irrigation presented the agenda that (02) No. 
regular posts of Assistant Engineers/Sub Divisional Officer (BS-i7) are lying vacant 
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are 

required to be filled in by promotion on the basis of seniority-cum-fitness f 
the Sub Engineers having degree in B. Tech (Hons) and have 

Grade B and A examinations with live years service as such.

rom amongst 
passed departmental
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After examining all the relevant record of the B. Tech (Hons) Degree 

Holder Sub Engineers, the committee unanimously recommended the following (02) 
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Englheer/Sub Divisional 
Officer (BS-17) In Irrigation Department on regular basls:-

i, Mr. Khurshid Ahmad.
ii. Mr. Muhammad Shoa b.

12,

Item No. VI

The Additional Secretary Irrigation Department presented the agenda that 
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in 

the Office of Chief Engineer, newiy Merged Areas Irrigation Department which Is 

required to be filied In by promotion on the basis of senlority-cum-fitness from amongst 
the Superintendents of the Department having at least three years service.

After examining all the relevant record of the Superintendents (BS-17), 
the committee unanimously recomrnended Mr. Akhtar Nawaz, Superintendent 
(BS-17) to the post of Administrative Officer (BS-17) In Irrigation Department on 

regular basis.

Item No. VII

13.

14.

The Chief Engineer (Souih) Irrigation Department presented the agenda 

that (01) No. regular post of Superintendent (BS-17) is lying vacant In the office of 
Superintending Engineer, Irrigation Qrcle, D.I. Khan (Qrcle Cadre) which Is required to 

be filled in by promotion on the basis of senlority-cum-fitness from amongst the 

Assistants and Senior Scale Stenographers with at least five years service as such.

15.

After examining all the relevant record of the Assistants/Senior Scale 

Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad 

Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Qrcle 

Cadre, D.I. Khan on acting charge bass due to lack of prescribed length of 05 years 

service.

16.

The meeting ended with vote of t^ks from and to the chair.

Secretary^rrigation
Chairman

Chief Engineer (Sodth) 
Irrigation Departmepft (Member)

Deputy ^etary (Reg-III) 
Establishnierlt Department (Member)

Additional J&retary 
Irrlgationpepaitm^t 

(Secretary/Member)

Section Officer (SR-im 
Finance Department (Merriber)
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KHVBER PAKHTtJNKHWA SERVICE TRIBUr|Al[^,|?
PESHAWAR. ' '

BEFORE;KAlllM ARSHAD KHAN, CHAIRMAN 
Kb7JNAREHMAN,ls4EMBER(J)
Service Appeal, No. 7659/2Q21

Shahid AliKhan ('sab|Divislonal Officer, Shahbaz Garhi Irrigation 

Subdivision,, District Mardan) son of Jehan Safdar........{Appellant)

Versus

1. Govemnlfent of LCiry DerPaklrtunkhwa through Chief Secretaiy,
Civil Secretariat, pjeshawar. ' ,

2. Secretary : to Govermnent of Khyber Pakhtunkhwa Irrigation
Department, Civil'Secretariat, Peshawar. - ■
Chief Engineer (Sou|h), Imgation Department, Warsak Road,

■ ]k.hyber Pal<htunkhwa, Peshawar... 1.................. . • ■ .{Respondents)

/

3,

. Present: j
Mr. Amin ur Rehman Yousafzap Advocate...For appellant.
Mr. Muhammad lliaz IChan Painda Khel,
Assistant Acivocatk General For respondents.

...18.10.2021
14.04.2022

...15.04.2022

. Date of Insthution..
Date of Fleafdng.....
Date of Decision...,

2. Service Appeal No.7660/2021
Rizwanullah (Sub Divisional Officer, Flood Irrigation Subdivision 

No.II, District D.lChan) son of Abdul Rehman
Versus

{Appellant)

.1. Government of IChyberPalditunkhwa througb .Chief Secretary, 
Civil Secretariat Peshawar. '

2. Secretary to Govenmient of Khyber Palchtunkhwa Irrigation 
■ Department, Civil Secretariat, Peshawar.

.■ 3. Chief Engineer (South), Irrigation Department, Warsak Road,
{Respondents)Klryber Pakhtunkhwa, l^eshawar

Present:
an Yousafzai, Advocate...For appellant.Mr. Amin ur Reh:

Mr. Muhammad Miaz Khan Painda Khel, 
Assistant Advocatp-General......... .........

N
For respondent

Date of Institution 
Date| of Hearing... 
Date of Decision..

18.10.2021

>v«>'

I4.04.2022^^^ot^
15.04.20221

Se»'^



•icmc, too/ No 7659/2021 HIM -SkohiH Ati Kho„..oii.Go,m„iuio, ofKf & oihen Sei-oica Appeal No.766ll/2 ) I
, / S™ Cooerooieo, i/ATf i oiken". SerlHce Appeal NoMOmU!

(loiiemnea, o/KP 6, o,ker.i. -Sen.lie Apleal No.7662/211201 HIM JaMi,I ah «.».< Co«r™»/ ^ ^
Seiyica -Ippeal No 766 '3/2020l tilled r}naii\vltah"andCoveriimenlofKP&olhers . decided on

Ai-skoH Kkap hkamooo W Mr, Ro-Joa Rek.iiap MeM.r J.iHicial. Khyker P.ikkIiMir,
* Service Tribunal. Peshawar. ■ ._____________ _

m
■•.i.-

■ 3. Service Appeal No.7661/2021
Wajahat Hus!sain(Sub Divisional Officer, Irrigation an 

' . Power Subdivision, ©ra^ai) son of Malik urRehman...

Versus .

■}

?
•i'.

^ts-'6.

of KlliyberPalditunkhwa through Chief Secretary, 
, PekiaXar.
Government of Klryber Palditunldiwa Irrigation

1. Government
Civil Secretariat,

2, Secretary to '
Department, Civil SecreWiat, Peshawar.

(South), IiTigation Department, Warsak Road
{Respondents)

3. Chief Engineer
Khyber Palditunldiwa, I^eshawar

• present:

Yousafzai, Advocate...For appellant.Ml'. Amin ur Rehn: an
. Mr. Muhammad R 

Asdstant Advocate General
az Khan Painda Klrel,

For respondents,

..18.10.2021
..14.04.2022

15:04.2022

Date of Institution.....
Date of Hear ng........

■Date of Decision......

. Service Appeal No.7662/2021

Javedullah(Assistknt Engineer OPS, Irrigation and Hydel Power 
Subdivision, Jarhrud anid Landi Kotal, District Khyber) son bt Asad

{Appellant) .
Versus

i

JT

Malook Klian

# KliyberPalditunldiwa through Chief Secretary,1. Government of
Civil Secretariat, Peshawar.

2. Secretary, to Government .of Khyber Palchtunldiwa Irrigation 
Department, Civil Secretariat, Peshawar.

3. Chief Engineer (Sou :h),' Irrigation Department, Warsak Road,
Khyber Palchtunldiwa, Peshawar'................. ........... {Respondents)

Present;
Mr. Amin ur Rehrtiari Yousafzai, Advocate.aFor appellant.
Mr. Muhammad Riaz Khan Painda Khel,
Assistant Advocate General.

Date of Institution......
Date of Hearjing.........
Date of Decision.......

........For respondents.
....18.10.2021

14.04.2022 
15.04.2022RXVvyr*!

4<h ytu.t r
St-rv'fcc rriSiiiiiaJ

kv Jk >v •• »'

1
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5, .Service Appeal No.7663/2021 /l^if

y'

./ .V\

s. ' •V Ve
Inamullah(Sub Divisional Officer, Iririgation 
Shangla District Swat^ sf of Purdil Khan..............

Versus

. Government of IGiyberPakhtunldiwa’tlirough Chief Secretaiy, 
Civil Secretariat, Peshay|ar.

2. Secretary to Government ' .
Department, Civil Secretariat, Peshawar. ,,,,13

3. Chief Engineer (sUt i), Irrigation Department, Warsak Road,
Kiryber. Palchtunldiwa, P jshawar................ . • ■;.......{Responden s)

1
of Kiyber Palditunkhwa Irrigation

Present;

Yousafzai, Advocate...For. appellant.Mr. Amin ur Rehmpn 

Mr. Muhammad Riaz Khan Painda Khel, 
Assistant Advocate General ....'....... . .> • For respondents.

18.10.2021
14.04.2022
15.04.2022

Date of Institution 

Date of Hearing... 
Date of Decision..

*****.****************

OF THE KHYBER 

SERVICE TRIBUNAL ACT, 1974
appeals under( SECTION 4 

. PAKTITUNIOIWI ,
AGAINST THE DEGISION/RECOMMENDATION OF THE 
DEPARTMENTAL PROMOTION COMMITTEE, IN ITS

' REGARDING AGENDA

7
<

MEETING DATED 23.06.2021 
ITEM NO.HI, ON THE BASIS OF WHEREOF, CASE OF 
PROMOTION OF TFIE APPELLANTS OF ALL THE 
appeals as Assistant engineer/sub-divisional 

OFFICERS (BS-17) WAS DEFERRED

rONSOT.TDATED .lUDGEMlENT

sjovil ■ thisThroughAN CHAIRMAN.t^jatKAUMARSHAB

the ■ mstantSefvice Appeal No.7659/2021 titledsingle Judgment

vs Government of KF (Sc others’', Service Appeal"Shahid AH Khan
r-

No.7660/2021 titled "Rizwan versus Government of KP & others”,

>Io.7661/2021 titled "fFo/'n/iar Hussain versusService Appealsv



.s.

4,wedl No nmm lilted-Shahihn Khcm.A-s..Covemme„l o/KP & others". Service Appeal Nb.766n/2U21

■ oLLnJol o/KP Mothers. "SeJe ApLi No.?662/2020l titled "MnjclalJah ^rsas t.Tby Division
Service Appeal No.7663/20201 titled ynamUllah and Government ofkP & others .
Bench comprising Mr. Kalim Arshad Khan, hairman and Mrs. Bozina Rehman. Membo Judical. Khybu

I I Service Tribunal, Peshawar. ' . I

Service
, and

i' i '

titledGovernment ofKF& othersr '^tryicc Appeal No.7662/20201

Gevernment. & others^' and Service Appeal'Gavedullah' versus

No.7663/2020i titled “l|iamw//a/i and Government ofKP & others
■. 1

decided because all, are similar in. nature: and outcome of theare

same decision.

he appeals, are that the appellants were serving2. Facts, surrounding

as Sub-Engineers in (upgraded to BPS-16 on 07,03.2018)

Irrigation Deijartmeat; that they passed departmental 

& Grade-B and became eligible for

in ■ the

e-Aexamination Grac

promotion to the post of Assistant Engineer (BS-17), as per the

rules in vogue; that tie respondents initiated the cases of the

workingappellants along with others for promotion and prepared 

paper, alongwith pane of eligible Graduate Sub engineeis, toi

consideration against 12% quota reserved tor the holders of BSc

^Engineering Degree; that synopses of the appellants were placed 
■ ' ' ' ' ' '■ 

before the Departmental Promotion Committee (DPC), in its

meeting held on 23.06.2021, under Agenda Item No.Ill, but .the

appellants were not recommended for promotion rather the Agenda

Item No.III was deferred on the pretext to seek guidance from the

Establishment Department, on the following;

/. As pe'^ amended service rules of Irrigation Department

notified on 25.06.2012, twelve posts of Assistant

Engireer (^S-17} come under 12% share quota of

Graduate- Sub Engineers. along with passing, of

departmental grade B and A examination against which

r

<0
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/

'Six officers are worJang on regular basis while seven 

officers, included in. the panel at serial No. I to 6 & 9

Assistant Engineer (BS-17), on acting charge

are

working as

20 L.■ basis since

of. grade .B&A25.0i2012 the' ■ passinga. Before

mandatory for promotion to the 

of Assistant' Engineer and the above m.entioned

Graduate Sub Engineers were appointed to the

on acting charge

examination was not

post

seven .

post of Assistant Engineer (BS-17)

basis in 2011. ! '

Hi. The departmental B&A examination is conducted after

The last examination was held in 2020every two years 

and the nsxt will be held in 2022. The officers of panel

at serial No 1- to 6 & 9 (except No:4 B&A passed) have
: ■ ■ -i : ' ■ / .

passed their mandatory grade B examination and will 

appear in the'A examination in 2022.

3. The DPC in paragraph 8 of the minutes sought advice of the 

establishment through a separate letter that:

a.. As to whether the amended rules notified on 25.06.2012 

applicable' to. the above employees who were 

appointed in.tlie year 2011' on acting charge basis or the 
present Servile Recruitment rules rwill be applicable in 

.the instant cale.

(

are

KCW]

1-
b. If the presert service rules are applicable upon the

■ • i. . ‘
officers appointed oh acting charge basis then , before

'i



Service Appeal No.7659/2Q2.l titled "Shqhidltli Khan..\'S..^oveniment oJKP & others". Service Appeal No.7660/202t 
tilled "Rirwan verms Government hfKP ^ others",, Service Appeal No.766l/202l tilled "Wajahat Hussain versus 

'Covemmenro/KP & others. "Service }lppealNo.7662/20201 titled "Javedullah versus Government &.others", and 
Seivice Appeal No.7662/20201 tilled "Inamullah and CovernnienI ofKP & others", decided on 15.04.2022 by Division 

■Bench comprising Mr. Kalim Arshctd Khan, clwlrman. and Mrs. Rozina ReHman. Member Judicial, Khyber Pakhtimkhwi <
Service Tribunal. Peshawar.

'^1

' <1

of these{ mandatory examination. completion

officers,the officers junior to them can be promoted to
1 . ' .

the post of Assistant Engineer on regular basis or 

otherwise. ' .

4, It was then all the appellants prefeiTed departmental appeals 

13.07.2021 to Responcent. No.l against, tlie decision dated 

23.0.6.2021 of the :3P(E, which, according to them was not 

responded within statutory period, compelling them to file these

on

' -appeals.'
. ' '

5. It was ma;inly urged in!the grounds of all the appeals that the
I

appellants had been: deprived of their right of promotion without 
any deficiency; that thl department had no right to keep the 

promotion case pending for indefinite period; that the appellants

were not treated in accordance with law; that the DPC departed 

V ^ from the normal course of law, which was rnalafide on their part;

' ' I - 1 ' ■' 'that the appellants were deferred for no plausible reasons.

r

6. On receipt of the appeals and their admission to full hearing, the

respondents were directed to file reply/comments, which they did.

7. In the replies it.was admitted that the appellants had passed Grade 

examinations and had, also completed 5 years’ service for

promotion as Assistant Engineer subject to considering their
■ 1 '

. ..eligibility by the DPC and availability of posts as per service rules; 

that the agenda, item for promotion was dropped due to 

availability of vacancies: under 12% quota for promotion of 

. Graduate Sub Engineers 'p the rank of Assistant Engineers BS-17

non-

!' •
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Service Appeal Nb.7659/2021 tilled "SfiahidAli Khan..vs..Governinent of KP c6 Olliers", Service Appeal No.7660/2021 
■ titled "Rinvan versus Covernoient of^KP Mothers", Service Appeal No.766l/202l titled "Wajahat Hussain versus 

Covernnienl o/KPA others, "Service Appeal No.7662/2020I tilled "Javediillah versus Co'wrnmeni A others", and 
Seivice Appeal No.7663/2020]. titled "l\anwllah,and Covernnienl ofKP& others", decided on 15.1)4.2022 hy Division 
Bench coinprisirig'Mr. Kaliin Arshad Khan, Chairman and Mrs. Rozina Rchman, Member Judicial, Khyher Pakhtunkh-

I Setyice Tribunal, Peshmvar.

>

:i

1l’i

(i,e. 6, Nos Sub Engineers are working on regular basis while 7 Nos ^
:■

Sub Engineers are tworking on Acting Charge basis against 12 posts

in the shai'e quo a of Graduate Sub Engineers which already

: exceeds by one numbe|r). ,

8.,We have.heard learned counsel for the appellants and learned

Assistant Advocate General for the respondents and have also gone

througii the record. t

9. Learned counsel for tlje appellants reiterated the facts and grounds
■!

detailed in the appeal,'and referred to above and submitted that the 

appellants had a. genuine case to' be considered for promotion and 

hey had legitimate expectancy for the same. He prayed for

acceptance of the appeals.

10.On the contrary the leamed Assistant Advocate General opposed the

argun-jents advanced by the learned counsel for the appellants and

supported the stance taken by the respondents.

11.There is no dispute th£t the working paper, for promotion from the
'

post of Sub Divisiona Officers (BPS-16) to the post of Assistant

Engineer (BPS-17), was prepared on proforma-I, wherein the details
;■

I of the'posts were given. According to the working paper six posts 

were shown vacant for making'promotion under 12% Graduate 

: quota. Along with' he v/orking paper, a panel of Graduate Engineers 

y for consideration was klso annexed

:
f

i:

■I

on proforma-II (Annexure-J).

' The officers at serial number 1 to3, 5 to 7, 9, 12 to 14 w^ere shown

in the panel to.be not e igible while the appellants’ names fi'gure at 

serial No.8, 10, 11, p and 15 of the panel. The panel bears
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signature of the Adcitknal Secretary, Irrigation Department, at the 

end of list and the appellants were shown in the working paper to be 

eligible for promotion. Similarly, the officer at serial No.4 named 

Bakhtiar was also thot^'n to be eligible for promotion. The DPC 

held on 23.06.2021 recorded the minutes of the proceeding, which

u*-i

0 decided on 15.04.2022 by Division

liench compri.smg Mr.

have been detailed in the preceding paragraphs and sought

the Establishment Department vide letterclarification from 

No'SO(E)/In7’4-3/DPC/S019/Vol-IX dated 04.10.2021, which was 

responded by the-Establishment Department vide letter No.SOR- 

. V(E&AD)/7-l/Irrig: dated 23.11.2021, instead seeking

tne Secretary Government of Khyber.

Palchtuhlchwa, Irrigation Department on the following observations;
I . ' ■ ^

i. Why the employees were appointed on acting charge

the

clarification from

basis under APT Rules, 1989?

ii. Why. the matter remained linger on for more than ten

years?'

iii. For how many times the departmental B&A exams for

these employees in the intervening period were arranged

by the Administrative Department and whether they 
■, 1

appeared,' availed opportunity of appearing the

r
>

atior. or deliberately avoid the opportunity ofexamm

appearing in the subject examination or failed these
'V'

examinatior?

12.Additional docurnents!,; were placed during the pendency of the 

appeals, whereby working paper was preoared for considering one
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Mr. BaWitiai* (at serial No.4 of tlie panel for consideration, .wherein
■ ' ■ 1 ■■■■■■ 

the names of the appellants also figured) for promotion, who was

also deferred with tde appellants. The DPC was stated to be held on
! .

13.01.2022 arid .Wide Notification No.SO(E)/IRRI:/4'

3/DPC/2OI9/V0I-IX: dated. 28.03.2022, .Mr. Bakhtiar was

promoted.

13.At this juncture it seems necessary to observe regarding the above

, referred advice sought by the DPC. As regards first query, whether

notified on 25.06.2012 were applicable to thethe amended rules

employees who were ^Ippointed in the year 2011 on acting charge

badis or the present Service Recruitment, rules will be applicable in

the instant , case, it is obser\'ed that the administrative rules cannot
I “ . B

be given retrospective effect. As regards ihe second query whether

the- junior officers eoiild be promoted' when the seniors already

appointed on acting charge basis could not qualify either of

departmental B&A exaninations, it is in this respect found that the

basic qualification for eligibility to be considered for promotion to

, the post of Assistant Engineer (BPS-17), is passing of departmental

B&A examinations and' when the seniors could not get through the 

both or any of them, they are-not eligible and obviously next in the 

line were to be considered. '

14. As to the observation of tire Establishment Department:-

Why the employees were appointed on acting charge basis 

under the Khyber Pakhtunkhwa Civil Servants (Appointment,
I

Promotion and Trknsfer) Rules, 1989?

(i)



r
,,,ea,No.m,^02, CM '

- ■ Covemmenl ofKP& others. Semce Appeal No. ^ ^ .. ^ or, / 5.0-^.2022 D/v/.T/ort

--- ...
I ‘.myice Tribunal. Peshawar. ______________ _________________ J

Cty
» >■ /

Why the matter reniained linger .on for more than ten years?

the departmental B&A examinations
(ii)

tiraes(iii) For how many

for these eniplcyees in the intervening period were arranged

and whether theyby the .Administrative Department 

appeared, availejl opportunity of appearing m 

examination, cr' deliberately, .avoided the opportunity of 

he.I examination or deliberately avoided the

the

appearing in ■

appearing in the subject examination or failedopportunity of

these examination -
*

reply'Of the Administrative Department in

this respect is., fotnd placed on the record. Whereas without

replying the queries the Administrative Department promoted

Baklitiar, referred to above.
' ■ ■ ■ ■ - ■

15.There seems-lot of conflict in the working paper and:minutes of the 

meeting-of the DPC held on'23.06.2021 and that of the replies 

submitted by the respondents. In the working paper and the minutes 

six posts were shown vacant for filling, of which the DPC was 

convened and lengthy exercise of preparation -of -working paper, 

panel of .officers for consideration and holding of DPC 

. Lindeitaken, whereas in the .replies the respondents took a U-turn 

and contended that the posts were not vacant. If the posts were not 

vacant then why 1he lengthy exercise of preparing working paper, 

panel of officers end above all holding of DPC was done? This is a
* L • • ,

question which could not have been answered by the respondents in 

their replies or for that matter during the course of arguments.. It was

it is observed that no

one

was
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the stance of the responcents in the replies that the Agenda Item 

N6;III was dropped .due to non-availability of vacancies under 12/o

of Graduate Sub Engineers to the rank ofquota for promotion 

Assistant Engineers BS-1|7 (i.e."6 Nos. Sub Engineers are working

7 Nos. Sub Engineers are working on Actingon regular, basis while

12. posts in the share quota of Graduate SubCharge basis against

Engineers which already exceeds by one number). This stance is in

working paper, panel list of the officers and
I

whe|rein these 6 posts are shown vacant and 

'illec in by promotion. So far as contention of

clear negation to the

minutes of the DPC

were intended to be

the respondents tha^ the ^ seats were occupied by the officers 

acting charge basis, so those were not vacant, it is observed in this

on

regard that. rule9 of .th^ Kliyber Paklitunlchwa Civil Servants 

(Appointment, Pron otion and Transfer) Rules, 19^9 {the M.ules)^is

quite clear and is reproduced below for facile reference. -

. "P. Appointmert.on Acting Charge or current Charge Basis, (i) 
Where the appointingi authority considered it to be in the public 
interest to fill a post reserved under the rules for departmental 
promotion and the most senior Civil servant belonging to the cadre 

Service concerned, who is otherwise eligible for promotion, does 
not possess the specified length of service the authority may appoint 
him to that post on acting charge basis:
■Provided that no such'appointment shall be made, if the prescribed 
length of servic^e is shoa by more chan [three years]. 
f(2)h Sub nile\(2) ofkule-9 deleted vide by Notification No. SORz 
VI{E&AD)l-3h009/Vk-VIIL dated 22-10-2011.
(3) In the case of a pdst in Basic Pay Scale 17 and above, reserved 
under the rules to be filled in by initial recruitment, where the 
appointing authority h; satisfied that no suitable officer drawing pay 
in the basic scale in, M>hick]the post exists is available 
category to fill the pdst and it is expedient to fill the post, i{0&^ 
appoint to thk post on acting charge basis the most senior officer

or

V, -
<

otherwise eligible /orj promotion in the organization, cadre or 
service, as the case may be, in excess of the promotion quota.
(4) Acting.charge appointment shall be made against posts which are 
likely to fall vacant {or period of six months or more. Against 
vacancies occurring for less than, six months, current charge

.Tgas-” ■
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made according to the orders issued from timeappointment may b 
to-time.
(5) Appointment on
recommendations of the Departmental Promotion Committee
Provincial Seleciior Board, as the case may be.
(6) Acting charge c ppointment shall not confer any vested right for 
regular promotion fp the post held on acting charge basis."

\

acting charge basis shall be made on the
or the

(Underlining is o.urs^

16.Sub rule (2) of the above aile was deletedvide Notification

TheI -3/2009/Vol-VIIl, dated 22-10-2011.No.SOR-Vl(E&AD r,

SO reproduced as under:deleted sub-rule is a

''’((2) So long as a civil ser\ ant holds the acting charge appointment, a civil 
servant junior to him shall not be considered for regular promotion but may he 
appointed on acting charge basis to a higher post.)

sub rule (2) of the rules, a junior officer to a17.Before deletion of

senior civil servant,so ij^ng as he (the senior) holds the acting charge

appointment, coulc no|t be considered for regular promotion to a 

higher post. The provisions of Rule 9 of the rules though empowers
. . .. 

£, V ' the Appointing Authority to make appointment of ,a-senior-'civil

large basis but, even after deletion of sub rule (2)
thai will not -disentitle a junior officer to be

<
servant on acting c

of the ibid rules,
«

considered for regular promotion to,a higher post.

18.Regarding the acting charge appointment, the august Supreme Court
1 .

of Pakistan has a consistent view that such posts being a stopgap

1
arrangement, could not be a hurdle for promoting the deserving 

officers.on their availability. Reliance in this respect is placed on
I
1'

2015 (CS) 151 titlecl ''Province of Sindh and others
aT

Versus Ghulam Fareed and others'\ wherein the august Supreme

. Court was, pleased to hold as under:'

”72. At times officers possessing requisite experience to qualify
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for regular appointmerJ may not be available in a department.
However all such exigencies are taken care of and regulated by 
mmcrry rules. In tks rlspeci. Rule 8-A of-the Sindh Civil Servants 
(Appointment, Fron\ori(}riand Tvansjer) Rules, 1974, empowers We 
Competent Authorit^> iJ appoint o'Civil Spwant on acting charge 
and current charge It provides that if a post is required to be
filled through promotion and the most senior Civil Servant eligible 
for promotion doe:s_ndt possess the specific length of service, 
appointment of eligible officer may be made on acting charge basis 
after, obtaining apprhval of the .appropriate^ Deixirtmental 
Promorion Cornmittee/Selcction Board Sub-Rule (4) of theyjore- 
referred Rule 8 fiLrlher provides that appointment on acting charge 
bads shall be made fo\vacancies lasting for more than 6 months 
and for vacancies lil^ely to last for less than six months.

'■ Appointment of an officer of a lower scale 'on higher post on 
current charge basis is. made as a stop-gap arrangement and 
should not under dny circumstances, la.ki for more than 6 ntontJi'>.
This acting charge^ppp\finfmenl,can neither he com-irued to be an 
appoinimenl by-promotion on regular ba.ds for-any purposes 

- including seniority. riJr if confers any v-e.sted right for regular 
appointment.'In other ^mrds. appointment on current charge basis 
-is purely temporary in nature or^sfop-gqp arrangement, which 
remains operative for short d-iiratiun until regular appointment 
made against the post.-Looking at the .scheme of the Smdh Civil 
Servants Act and Rules frained thereunder, it is crystal clear that 

■ there is no scoped of appointment of a Civil Servant to a highet 
' grade on OPS basis except resorting to the provisions of Rule 8-A,

' which provides tliqt irl exigencies appointment on acting charge 
basis can be made, subject to conditions contained in the Rule.s.''

i

19.The august Supreme Cou't of Pakistan in another judgment reported

as 2022 SCMR 448 titled ''Bashir Ahmed Badini, D&SJ, Dera Allah

and others Hersus Hon'ble Chairman and Member of

Administration Corrmittee and Promotion Committee of hon'ble

High-.Court of Balochistan and others", vis-a-vis the ‘stopgap’, 'ad

hoc ’.and temporary nature, graciously observed that;

''This stopgap arraf^gemeni as a ten^porciry measure for a 
particular period of time, does not by itself confer any right 

the incumbent for regular appointment or to hold it for 
indefinite period but at the same time if it is found that 
incumbent is qualified to ■ hold the post despite his 
appointment being p the pature of precarious tenure, he 
would carry the right to be considered for permanent 
appointment through the process of selection as the 
continuation of a^. hoc appointment for considerable 

length of time would create an impression in the mind of 
the employee that he was being really considered to be 
retained on regular basis. The ad hoc appointment by its

/.S'

r-
Yar

on
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V€Ny yidt-UNQ is tvcinsitory which is made for a particular 
period, and crea^es\no right in favour of incumbent with 

lapse of time and f he appointing authority may in his 
discretion if nec<}ssary, make ad hoc appointments but it is 

not open for the authority to disregard the rules relating to 
the. filling of vac^aneies on regular basis in the prescribed 

' manner. In the case of Tariq Azix-ud-Din and others, (in 
re: 'Human Rights^ Cases' Nos. 8340,9504-G, 13936-G, 
13635-P and 14306rG to 143309-G of 2009) (2010 SCMR 
1301), this Court Held that in case where the appointing 
authority is satisfie'k that no suitable officer is available to 

■ fill the post ank it] is expedient to fill the same, it may 

appoint to that post\on acting charge basis the most senior 
officer othei'wise eligible for promotion in the cadre or 
service as the case may be. It is the duty and obligation of 

. the competent autHority to consider the merit of all the 
eligible candidates while putting them in juxtaposition to 
isolate the meritorious amongst them.. Expression 'merit' 
includes limitations prescribed under the law. Discretion is 
to be exercised acck^rding to rational reasons which means 
that; (a) there be finding ofiprimary facts based on good 

■ evidence; and (b) | decisions about facts be made for 
' which serve the purposes of statute in 

intelligible ank reasonable manner. Actions which do not
" considered

♦

an■ reasons

m.eet these threshold requirements are 
arbitrary and misuse of power [Director Food, N. W.F.P 
Messrs Madina.Flo -ir and General Mills (Pvt.) Ltd. (PLD

V.

2001 SCI).''
S’

20.Similarly, in 2016 SCM]|.2125 titled “Secretary to Government of 

the Punjab, Communication and Works . Department, Lahore: and 
others .Versus M.uliammld Khalid Usmani and others” the augustm

Supreme Court was pleased to have observed as follows:

“i5. 'As is evident from the- tabulation given in the 
earlier part of this judgment, we have also noted with 
concern that^\ the respondents had served as Executive 

Engi neers for maity 'years; tw.o of them for 21 years each 
and the Pivo others for 12 years each. The concept of 

. ojfiiciatingpromotioj^j of a civil servant in terms of rule 13 
V. of the Rules is obviously a stopgap ' arrangement where 

posts become available in. circumstances specified in Rule 
13(1) of the Rules and persons eligible for regular 
promotion are not cvailable. ■This is why Rule 13(Hi) of 
the Rules provides tl^at an officiating promotion shall not 
confer any right of promotion on regular basis and shall
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be liable to be terminated as soon as a person becomes 

available for promotion on regular basis.

The august Apex Court in paragraphs 20, 21 & 22 ruled as under;

■ ‘'20. The record .produced before us including the 

' M'Orking paper produced - before the DPC held on
11.08. 2008 shows that the sanctioned strength of XENs in 
the appellant- Depaitment at the relevant time was 151,^ 
out of which 112 wJre M^mking on regular basis and 47 
: : officiating basis. \lt is also evident that 39 Executive 
Engineers’ posts wel:e available for regular promotion. 
This clearly shows hhat 39 Executive' Engineers were 
working on officiating basis-against regular vacancies. 
We have asked the iharned Law Officer to justify such a 
practice. He has submitted that this modus operandi is 
adopted by most Golernment 'Departments to ensure that 
corruption and unprofessional conduct is kept under 
check. We are afraidf he justification canvassed before us 
is not- only unsuppor ted by the law or the rules but also 

■ lends ample support to the observations made in the Jafar 
- Ali Akhtar^’s case r^eproduced above. Further, keeping 

civil servants \)n officiating positions for- such long 

periods is-clearly i'iolative ^of the /aw and the rules. 
Refer-ence in this regard may usefully be made to Sarwar 
All Khcin 'v. Chief \Secretary to Government of Sindh 
(1994 PLC (CS).4lif Punjab Workers' Welfare Board

■ ' MehrDin: (20hjl SCMR 13), Federation of Pakistan 

1 Amir Zaman- Shinwari (2008 SCMR 1138) and
Government df Pitnj^ab v. Sameena Pan^eeyi {2009 SCMR

■ on

4

V.

V.

C-
S'

Dining Jfearir-ig of these appeals, we have noted 
with.concern fat the device of officiating promotion, ad 
hoc promotiorfappointment or temporary appointment 
etc. is used by -Goyernment Departments to .keep civil 
servants under -their influence by hanging the proverbial 
sword of Dan odes Over their heads (of promotion 'on 
offitciating'bas\is' liable to reversion). This is a constant 
source of infecurit\y uncertainty and anxiety for the 

concerned civil servants for - motives which, are all too 
obvious. SucH-prac\ices must be seriously discouraged 
and stopped in the ilferest of tramparency, certainty and 

predictability,] M-'kich are hallmarks of a system, of good 
governance. As obseryed in Zcthid. Akhtar v. Government 
of Punjab (PLD 1995 S€ 530) "a tamed subservient 
bureaucracy can neither be helpful to the Government 
nor it is -expected to inspire public confidence in the 

adniinistratioh".

# 2j:
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and it was held that "it is common knowledge that in 
spite ofinstitution\ofad hoc appointments unfortunatey 
being deeply entrliched in our service structure and the 
period of ad hoc service in most cases running into 
several years like the case of the respondent (8 years' ad 

'in BPS-17), ad hoc appointees c:-arehoc service
considered to have hardly any rights as opposed to 
regular appointees though both types of employees 
be entrusted fith identical responsibilities 
discharging similar duties. .Ad hoc appointments belong 
to the family of'"officiating", "temporary" and "until^ 
further orders" 'appointments. In Jafar Ah Akhtar 
Yousafai v. Islalnic Republic of Pakistan (PLD 1970 

Quetta 115) it observed that wdien continuous^
officiation is. not specifically authorized by any law and 
the GovernmentAornpetent authority continues to treat 
the incumbent ofli post as. officiating,- it is onlyjo retain 

' extra discipli\iaiypowers or for other reasons including 
those of inefficiency and negligence, e.g. failure on the 

part of the relevant authorities to make the rules in time, 
that the prefix ''officiating” is continued to be used with 
the appointment \and in some case for years together. 
And in proper apses, therefore, Courts (at that time 
Seiwice Triblinals had not been set up) are competent to 

decide M^hether for practical , purposes and for legal 
.consequences s ich appointments have permanent 
character and, w\pn it is so found, to give legal effect to 

it.” In Pakistan Railways v. Zafandlah (1997 SCMR ^

may
and

♦

A 1730), this Coilrt observed that, "appointments 
^ , current or acting charge basis are coyitemplated under 

the instructions JiS well as the Rules for a short duration 
as a stop-gcip arrangement in cases where the posts aie 

■ to he filled by initial appointments. ■ Therefore, - 
continuance of silch appointees for a number of years on^^ 

current or acting charge basis is negation of the spirit oj 
instructions and 'he rules. It is, therefore, desirable that 

' where appointments on current or acting charge basis 
are- necessary in the public interest, such appointment.^

■ should not continue indefinitely and every effort should 
be made to fill posts through regular appointments in 

. shortest possible time.''
' -v

By way of the stated valuable judgment refen'ed to above, the

onr
m

<

_ * ' ‘i'lijji.i
^»»W

; •

august. Supreme Cpurt jnaintained the decision of the Punjab

Lahore, whereby the appeals filed by theService Tribunal
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respondents were allowed and the order, impugned before the 

Tribunal dated *25.08.2008 passed by the Secretary,
Service

Communication and Wijrks Department, Government of the

■ their original ranks of

aside to their extent. As a

■Punjab, Lahore, reverting them to

was setAssistant Engineers,

all the respondents were deemed to have been

regular basis with effect

consequence

promoted as Executive Engineers on 

from the respective dates on

officiating basis’ with 

held that the conditian of 'on officiating basis' contained in

which they were promoted 'on

all:'consequential benefits. It was further

11 the respondents shall stand deleted but it 

e persons promoted ‘on officiating basis 
duly qualified to| be regularly ' promoted against the 

promotion posts, therefore, wisdom is derived that in a case, like 

one in hand, where the persons promoted ‘on acting charge 

did not possess the requisite qualificatiom oivothei^

promotion orders of a

was a case where tli

were

r
basis’.

prescribed criteria for promotion, should remain ‘on acting 

charge basis’ i.e. that made for stopgap' arrangement till their

. ^
# <

qualifying for their eligibility and suitability for regular 

promotion or till the availability of the suitable and qualified 

officers. The officers promoted ‘on acting charge basis’ could 

unfortunately pass the requisite either grades B&A both 

examinations or any of the two grades’ examination, therefore, 

they were not found eligible as per the. working paper. And as

o
not,

- they were ‘on acting charge basis’ for more than a decade, the
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reluctaiit to fill the vacancies, (occupied bydepartment seems 

them ^on acting charge, pasis’) by regular promotion despite

. availability of suitable and qualified officers.

Court of Sindh in a case repoited as 201921.The honourable High

PLC (CSj 1157 titled 'V. ttaullah Khan.Chandio versus Federation

of Pakistan through Secretary Establishment and anotheP' observed

as under:

“16. Admittecly, the Petitioner was encadered in Police 
Service of Pakistiii on 19.10.2010 and his seniority 

■ would be reckoned| from that date. We are mindful of 
the fact that Acting charge promotion is virtually a

where selection is madestopgap arralngement, 
pending regular p|*omotion of an officer not available
at th7 relevant time of selection and creates .no vested
right for promotioh against the post heldf"

(Underlining is ours)

22.Proceeding ahead, 

appointment. Sub 

■ department concerned tjo lay down the method of appointment,

oth ;r conditions applicable to a post in

Rule 3 - of the rules pertains to method of 

rule, (2) of rule 3 of the rules empowers the

« X qualifications and 

consultation with tie Estfablishment and Administration Department

and the Finance Department.

23. While. Rule 7 of the rules is regarding appointment by promotion or
■)

transfer. Sub rule (3) of rule 7 of the rules states that;

atoested '‘(3) Persons possessing such qualifications and. 
fulfilling such conditions as laid down for the purpose of 

promotion or transfer to a post^shall be considered by 
the Departmental Promotion- Committee or the 
Provincial Selectiori Board for promotion or transfer, as 
the case may be.'"’ i ,

C l-'X/tMl 

-Sci'x ico *9 riI'tiiiii>
Kilt H t\ }| N>'l*

'I
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This means only the persons possessing the qualifications and
1

laid down for the purpose offulfilling 'such conditions as 

promotion shall be considered for promotion because it does

not’leave room for tlie jpersons, who do not possess such
1' *

and fulfili'ing such . conditions, to be also

Vide Notification

qualification

ch: promotion.

No.SO(E)/IRR;/23-5773 ;dated 17.02.2011, the Irrigation 

Department of the Khyber Palditunkhwa, in consultation with

for suconsidered

the Establishment 8c Administration Department and Finance
'1

laid doWn, the method of recruitment,
♦

Department,

qualification and other conditions specified in columns No.

5 of Appendix (pagers 1 o 5) to the above notification, made

3 to

applicable to the posts in. column.No.2 of the Appendix. At

serial Np.4 of the Appendix the post of Assistant Engineer/Sub :

Divisional Officer/^.ssistmt Director (BPS-17) is mentioned.

The qualification fd; appointment is prescribed to be BE/BSc

Degree in 'Civil/Mechanical Engineering from a recognized

.University. Sixty-fr^e percent of the posts were to be filled in

through initial recruitment. Ten percent by promotion on the

■i^rfb'^sis of seniority cum fitness from amongst the Sub Engineers

who acquired, during service, degree in Civil or Mechanical
. ! . ,

Engineering from a recognized University. Five percent by

. <

«

0t^\C8t P

ATTESTE'D
promotion, on the basis of seniority cum fitness, from amongst 

the Sub Engineers who joined service as degree holders in

Engineering.
wij

•: r<
i 'VIJ

NotificationCivil/Mechanical Vide
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Service Appeal Na.7659/202l titled ShahidjAn Khan..v!i..C>qvei:nim-nt ofKP uihers". Seiwice Appeal No.76(>U/2(l2l 

tilled "Ri:\van versus Caverpmenr of KP & w.hers". Service Apiseal Ho.7661/2021 tilled ‘'Wa/al^al Hu.'i.suin vers'.':: 
Cfoverriiiteiu pfKP d: olfiers, "Sen-ice Appeal Ho.7662/2I)20/ tilled ".lavedidlah veiwiis Governinenl others", and 

Service Appecd No. 7062/20201 tilled ‘\lnai\\iillah and Goveninieni of.KP ('!: others", decided on 16.0-1.2022 hy Divi.sioi 
pencil comprising Mn Kalim Arshad Khan. Chairman and Mrs. Rozina Rehmcin. Member Judicial, Khyber Pakhliinkhw 

• Sen-ice Tribunal, Peshamir.

No.SOE/IRRI/23-5/2010rll dated 25.06.2012, the notification

.of 2011 was amended, the amendments, relevant to these

appeals, are reproduced as under;
■ r

eridmentsA

In the Appendix,,!

i. Against serial No.4, in .column No.5, for the existing 

entries, in clause (b), (c) and (d), the following shall

be respectively substituted, namely:♦
percent by promotion, on the basis of(b) twelve

fitness, from' amongst the Subseniority cum

. Engineers, having degree in Civil' Engineering or

Mechanical Engineering from a recognized

,■ University and have passed departmental grade B&A

examinatibn with five years’ service as such.r
<

Note:- For the purpose of clause (b)' a joint seniority

list of the Sub Engineers having degree in Civil

Engineering or Mechanical Engineering shall be

maintained and treir seniority is to be reckoned from

■ the date of their appointment as Sub, Engineer.

24.The working paper also contained the requirement of the rules and
i , ■

in view of the same, the panel of officers was prepared on
' ■ • i '

proforma-ll, which clearly shows that all the appellants

ATtrresTED

were
Keyin'-

Set*'

eligible and the o fficers, y/ho were allegedly holding acting charge



■ Gover..,c>m ofKP & others. Service /ppell No. 7662/20201 Hiled Savedulhh .^''^'■"7;'

...
^ Service Tribunal. Peshawar.________ ____________ _____________Bench c

of the posts, were not eligible. Neither any deficiency of any of the 

appellants could be point'pd outiin the replies nor ai-gued before us 

rather in paragraph 6 cf tre replies, the eligibility and fitness of the 

admitted in unequivocal terms. The only reasonappellant's was

which was stated in the'replies, the non-availability of the .posts

because the vacant postsj detailed in the worldng paper and in the

minutes of tlie DPC, were occupied by the ineligible officers 

acting charge basis since 2011 in utter violation of the rules and the

method laid down by the department concerned.

reported as 2022 SCMR 448'titled ^^Bashir 

[ Dera Allah Yar and others Versus Hon'ble 

Chairman . and Member of Administration . Committee and

on

♦
25.1n a recent judgment

Ahmed Badini, D&Sj

Promotion Committee of hon'ble Pligh Court of Balochistan and

others'f the august Supreine Court of Pakistan has held as under:

2^" ‘'13. According to Section 8 of die Civil Servants Act, 
1973, for proper administration of a service, cadre or post, 
the appointing authority is required to make out a seniority 
list of the _mem 'bers\ but no vested right is conferred to a 

j particular seniority] in such service, cadre or post. The 
letter of the law.fuAher elucidates that seniority in a"post, 
sei^ice.or cadre to which a civil servant is appointed shall 
take effect frorn the date of regular appointment to that 
post, whereas S^ection 9 is germane to the promotion which 
prescribes that a civ// servant possessing such minimum, 
qualifications cs inay be prescribed shall be eligible for 
promotion . to a \higher post under the rules for 

departmental promodon in the service or cadre to which 
Howe\ier, if it is a Selection Post then 

^ promotion shall be granted on the basis of selection on.
merit and if the post is Non- Selection Post then on the 
basis of seniority-c^-fitness. A quick look and preview of 

Rule 8-B of the'Civil Seiwants (Appointment, Prorhotion 
and Transfer) Rul^s, 1973 ('1973 Rules') shoM^s that an 
Acting Charge Appointment can be made against the posts 
which are likely to fall vacant for a period of six months or

#

sr
V.



Coven.ne., ofKP ct o,her.. Service kppeh No. 7662/20201 iUlcd yovM vern,s
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thehe rnade onmore which appointment. can
recom-mendatiom of Departmental Promotion Committee 

. or the Selection Board. The acting charge appointment 
does not amount to an appointment by promotion 
regular basis for any purpose including seniority and also 
does not confer any vested right for regular promotion to
the post held on acting 'charge basis. Under Rule IS, the. 

■method of making Ad-hoc Appointments is available with 
the procedure that if any post is required-to be filled under 
the Federal Puhlic Service Commission (Function) Rules, 
1978, the appointing authority shall forward a requisition 

to the Commission immediately. However, in exceptional 
■ cases ad-hoc appointment may he made for a period of six 
months or less with\prior clearance of the Commission as 

provided in Rule ff wherein if the appointing authority 
considers it to be in public interest to fill a post falling 
M/ithin the purvieh of Commission urgently pending 
nomination pf\x car didate, it may proceed to fill it on ad- 
hoc basis for a period of six months. The reading of 
Balochistan Civil Servants Act, .1974 also reveals that the 
provisions mc^de under Section 8 are similar to that of 

Civil Servant^] Act, 1973. Here also in Section 8, it is 
clarified that ihe seniority in the post, service or cadre to 
which a civil ^ei'^/am is promoted shall take effect from the 

^ date of regular appointment to that post and the criteria 
for promotion']^ is alsp laid down with like prerequisites foi 
the selection post a 7d or non-selection post as provided in 

Civil Servand^ Act, 1973. So far as ad-hoc and temporary 
appointments are concerned, Rules 16 to 18 of Balochistan 
Civil 'Servants (Appointment, -Promotion and Transfer) 
Rules, 2009 also eAightened that in case a post is required 

1 to be filled through Commission, the Administrative 
' Secretary of the Department shall forward a requisition in 

the prescribed form to the Commission, however, when an 

, Administrative Department considers it to be in-public^ 
interest to fill in |a post falling within the purview of 

Commission urgen ly, it may, pending nomination of a 
candidate by the Commission, with prior approval of the 
competent authority, proceed to fill such post on ad-hoc 
basis for a period not exceeding six months by advertising 
the same. The Actikg Charge appointment is encapsulated 

under Rule js with the rider that appointment on acting 

charge basis shall neither amount to a promotion on 
regular basis for aljy purpose including seniority, nor shall 
it confer an\/ vested right for regular promotion to the post 

held on acting charge basis. "

on

r

■A
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26,La,t but not the leaet, ,t s^me quite .slonishing that, while n.ga.tug

available so that the

vide Notification

that th^re was no vacancy

romoted,! the. respondents

their own stance 

appellants could be p 

No.SO(E)/1KRI:M-3/D 

Engr. Balditiar, (on y 1 one 

Engineer/Assistant Engilieer 

basis), to the post o

This action of the respondents
»

malafide b,ut also prc ves;the stance 

being discriminated and were

4/2019Wo1-IX dated 28.03.2022, promoted 

eligible) Graduate Sub

acting charge

of the

BS-17 (ACB. means

regular basis.f Assistant Engineer (BS-17) on

not only speaks volumes about their 

talcen by the appellants that they

♦ not being dealt with equally or
were

in accordance with law.

27.Before parting with the judgment we 

address a possible

deemed it appropriate 

and that is whether tire minutes of the

to

question

tomeeting of the DPC, defeiTing the Agenda item-III pertaining

ignored frompromotion, whereby the appellants were, in a way

discussed hereinabove, could be termed as.
^ \ . promotion on the pretexi

- ^ V ' ' file appeal before this 

will refer and derive wisdom from the

'final order’ enabling jthe appellants to
<
< Tribunal. In this

1

judgment of the lugust Supreme Court of Pakistan reported 

SC-226 titled "'Dn Sabir Zameer Siddiqiti versus 

Malik and 4 oth jm”. It las found by the honourable Supreme Court

respect we

as FED

Mian Abdul
1991

that: .

“b There is no requirement of law provided anywher
to how a final’ order is to be passed, in a departmental
proceeding. In \the preseni 
yppr^^^pntative of.ihe competent authority

nffprpj in the High. Court to be the finqL

e as
•> '■Vim-

not only thecase,
considered the

comments



.<3

*• .<
li/led

on suchOYcl^v hiJf Hi^h Court itself acted_
therkbv inducing the appellant to seek

nlrnrflance with law. The appellant
approach the Service

rp.presentation
further relief in __
could, in the circumstanQes, 
Tr ibunal for the relief ”

(Underlining is ours^

28.We also refer to the Jucgment of the honourable High Court of

2000 , PLC CS 206 titled ''Mian MuhammadSindh reported as 

Mohsin Raza versus Miss Riffat Shiekh First Senior Civil Judge and

others'", wherein the honeurable High Court of Sindh,, while dealing 

with the term ‘final order’ observed as under:

“It would not be out of place to mention that appeals 
before the Servi^ce Tribunal are provided by section 4 of 

the Sindh Service Tribunals Act, 1973,/against any ‘final 
order". The term "order” cannot be siven any restricted 

connotation ancl as\helcl in Muhammad Anis Oureshi_y^
Secretary Minikry \of Communication 1986 PLC (CS_A
664. the word 'Vrrfjr" as used in section 4 of the Service
Tribunals Act. I?97j. is used in a wider sense.to include

enmmunicatio^n which adversely affects a civilany
servant.

(Underlining is ours)'
• I

For the foregoing reasons, we hold that the minutes of the 

ing of the DPC dated 23.06.2021, deferring the Agenda item

No^Ml relating to prpmoticn would amount to depriving/ignoring
\ ■ • 

proniotion and is thus a communication

hem, therefore, it would be considered a

‘final order’ within the ineaning of section 4 .of the Khyber

• Vx
mee

the appellants from

adversely affecting

ATTESTED

Palchtunkhwa Service Tribunal Act, 1974. „JW2P
j 29.In the given circumstances, we‘allow these appeals and^direct the

ih'.n ■
K h y I'nr -

s ».• r N .1U K'

A.
respondents'to consider the appellants for promotion against the
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", Service Appeal No.76C(l/202l
Semcc Appeal No.7659/2n2l tilled ■■Wajahal Hassaia verii-.s^

Eb“ “■■ ““■ '■"

wv feSr'' ^ ■)Î *r. ‘ p,.’v_/----
i..

►
vacaat posts. The DPC sUl be held at the earliest possible, but not

month of receipt this judgment^Copies of this judgment
later than a

placed on all the connected appeal files. Consign.

Peshawar and given under our
be

ii

30.PronoHnce(l in open Court at

hands and the seal of the Tribunal on this if' day of April, 2022.

kalim arshad khan
Chairman

U'

HMANRozim'
MemberVdicial

&

(Approved forjReportingJX

Certified to be ture co|^

EX^iSjNE 

SChyber, ^aJdmi«tfhwa 
Serv icenibanal,

Pfiebawar

.«<
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HELI
ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY
IRRIGATION DEPARTMENT9

i
In order to fill In the vacant posts of different categories in the Irrigation 

Department on regular and acting charge basis, a meeting of the Departmental 
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary 

Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrigation

2. Engr: Ghulam Ishaq Khan, C.E (North) Irrigation
3. Mr. Muhammad Nawaz, Additional Secretary 

Irrigation Department.

4. Mr. Sultan Wazir, Section Officer (Reg-V), 
Establishment Department.

5. Mr. Niamat Khan, Section Officer (SRTII), 
Finance Department.

In chair
Member

Secretary/Member

Member

Member

2. The following agenda items were discussed in the meeting: -
Promotion of Diploma Holder Sub Engineers to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).
Promotion of Graduate Si!ib Engineers to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).
Promotion of Assistant/Steno grapher to the post of Superintendent (BS-17) 
(Regional office Cadre).

i.

ii.

3. After recitation from the Holy Quran, the chair welcomed the participants 

and apprised the forum about the acenda items. The Additional Secretary,. Irrigation 

Department presented the agenda Items.
Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant 
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three (03) No. posts of 
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department 
which are required to be filled in under 15% quota by promotion on the basis of 

seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate 

Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed 

Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the 

officials/officers included in the panel, the committee unanimously recommended the 

following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional 
Officer (BS-17) on regular basis.

i. Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan



32::The Additional Secretary informed the forum that four (04 No.) ex-cadre/project 

posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of 
regular SDOs which are required to be fillei in under rule 09(4) of the Appointment, Promotion 

and Transfer Rules, 1989.
The committee after detailed discussion and examine the service record and synopsis 

of the officials included in the panel. The officials at Sr. No. 06 and 07 i.e. 
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the 

period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence 

the committee not considered their appointment/promotion. The committee further 

recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant 

Engineer/Sub Divisional Officer (BS-17) on acting charge basis.
i. Mr. Qudratullah.

Mr. Maqsood Ali.
Mr. Muhammad Iqbal 
Mr. Muhammad Yaqoob 

Agenda Item No. II
Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub 
Divisional Officer (BS-17).
The committee was apprised that Five (05) No. regular posts of Assistant 

Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are 

required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness 

from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering 

from recognized University and have passed Departmental Grade B&A Examinations with five 

(05) year service as such. The Representative of Establishment Department raised observation 

that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs 

and they are drawing salaries against the regular post of SDOs. However, it has been clarified 

by the forum that the already Acting Charge SDOs are drawing Salaries against the Project 
Posts. The committee examined the case of the officers/officials included in the panel at Sr. 

No. 1 to 3, 5 to 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
The committee was Informed that the Graduate Sub Engineers who have passed the 

Departmental Grade BfiiA examination have filed a Service Appeals No. 7659-7663/2021 with 

the prayer that on acceptance of the instant appeal, impugned decision/recommendations of 
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared 

illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official 

filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022 

allow the appeals/prayers and directed ttjie respondents as under: -
"To consider the appellants for promotion against the vacant posts. The DPC shai. 
be held at the earliest possible, but not later than a month of receipt thk 
judgment"

6.

a

7.

i.
ii.
iv.

8.

9.

The Department refer the case of appellants alongwith judgment of th€ 

Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
)epartment held meeting of the said committee or

10.

committee meeting. In turn the Law 

29.06.2022, advised that the Administrative Department may consider the case of appellants fo;
promotion, instead of filling of CPLA (Annex-I).



33
After examining ail the relevant record and judgment of Service Tribunal 

dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously 

recommended the following (05) eligible Graduate Sub Engineers to the post of 
Assistant Engineer/ Sub Divisional OTicer (BS-17) who have passed Departmental 
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of 

deferment of the previous DPC meeting i.e. 23.06.2021

11.

i. Mr. Inamuliah.
ii. Mr. Shahid Ali Khan.
iii. Mr. Rizwan.
iv. Mr. Javeduliah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. Ill

Promotion of Assistant/Stenographer to the post of Superintendent (BS-17) 
(Regional office Cadre). |

The forum was informed that one (01) No. regular post of Superintendent 

(BS-17) is lying vacant which is required to be filled in by promotion on the basis of 
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with 

at least five-year service as such. The committee was further apprised that three (03) 
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which 

are required to be filled in on appointment on acting charge basis. ;

12.< -

After examining ali the relevant record of the Assistants (BS-16)/ Senior 

Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant 
(BS-16) to the post of Superintendent (BS-l?) in Irrigation Department on regular 
basis and deferred the case of acting charge Superintendents.

13.

The meeting ended with vote of thanks from and to the chair.

Secretary Irrigation
Chairman1

Chief En^fcecTNdfth) ? 
IrrigatioD-Wpartment

(Member)

AdditionalbecrecarY 
Irrigation Department

(Member/Secretary)
\

i

\iiii
Section Officer (SR-III) 

Finance Department
(Member)

4^a.
Section Officer (R-V) 

Establishment Department
(Member)



.•it AUTHORITY LETTER I .

I, Additional Secretary to Govt, of Khyber Pakhtunkhwa Irrigation Department do 

hereby authorize Mr. Roz Amin, Superin :endent (BS-17) Litigation Section, Irrigation 

Department to file Para-wise comments and make statement before the Khyber 
Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No. 14/2023 

filed by Eilgr. Amjad AN SDO Tubewells Vs Government of Khyber Pakhtunkhwa through 

Chief Secretary 8t others.

•:

■■ *V :

ADDITIONAL SiCRETARY,
Irrig/tion Department

'•
I

•TV.*1

.V

«:
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