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®  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Khyber Pakhtakbws . - . -
Service Tribunal |

SERVICE APPEAL NO. 14/2023  viors no. b 270 o
“ﬂﬂ/-—z/i@o?g

Engineer Amjad Ali Petitioner

VERSUS

Government of Khyber Pakhtunkhwa through Respondents
Chief Secretary & others

AFFIDAVIT

I, Roz Amin, Superintendent Litigation [Section, Irrigation Department on behalf of -
respondent No. 01 & 02 do hereby affirm and declare on oath that the contents of - ~:
para-wise comments are true and correct to the best of my knowledge and belief that B

| nothing has been kept concealed from this Hon’ble Tribunal. It is further stated on oéth :
that in this appeal, the answering respondents have neither been placed ex-parte nor
their defense/ struck % / @gi

Deponent

Rozg Amin ,
Superintendent Litigation Section
Irrigation Department

CNIC No. 17301-1431398-7
Cell No. 0311-9296743
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI.:l PESHAWAR

Service appeal No. 14/2023

Engineer Amjad Ali SDO Tubewells, Appellant
Irrigation Sub Division, Peshawar

Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:
Preliminary objections:

That the appellant has concealed

I I N

That the appeal is bad for misjoin

ON FACTS

1. Para-1 as drafted is correct to the

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this court with clean hands.

some material facts from this Hon’ble Tribunal.

That the appellant is disentitled for the relief claimed.
That the appeal of the appellant is time barred.

der and nonjoinder of necessary parties.

extent that Appellant was appointed as Assistant

Engineer on the recommendations of Khyber Pakhtunkhwa Public Service

Commission vide this Department
2. Pertains to record.

Notification dated.24.09.2021.

3. Para-3 is correct to the extent that meeting of the DPC was‘held on 23.06.2021
but the item of promotion of Graduate Sub Engineers to the post of Assistant

Engineers/SDOs was deferred

for some clarification from Establishment

Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javiduliah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals. |

4. Para-04 is correct to the extent t’hat after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in Ifght

of directions of Service Tribunal, t
Khan, Javidullah, Rizwan and W
Assistant Engineers/SDOs w.e.f
(Annex-III)

he DPC recommended M/S Inamullah, Shahid Al
ajahat Hussain for promotion to the post of
23.06.2021. Minutes of the meeting are at

5. Para-05 is correct to the extent that appellants have filed a joint
‘appeal/representation on 06.09.2022 which is time bared.




.‘-Grounds: -
A.

Incorrect. The promotion order dated 26.08.2022 is legal in accordance with 'Iaw f
and has been issued in light of directions of Service Tribunal dated 15.04.2022 by ‘
convemng meeting of the Departmental Promotion Commlttee

Para-B is Incorrect as explained in Para-A above.
Para-C is Incorrect as explained in Para-A above. .
Para-D is Incorrect as explained in Para-A above.
Para-E is Incorrect as explainéd in Para-A above.
‘Para-F is Incorrect as explained in Para-A above.

Pertains to record.

That the respondents also seek permission of this Hon'ble Tribunal to raise further
points at the time of arguments. '

It is, therefore requested that the appeal being devoid of merits may :
be dismissed with cost, please. -
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Secretary ovt. of Khyber Pakhtunkhwa,
Irngatnon Department
Respondent No. 01 to 04




1n order to fill in the vacant posts of different categories in the Irrigation
Department on regular basis, a meeting of the Departmental Promotion Committee held
on 23.06.2021 under the chairmanship of Secretary lrrigation. The following attended

the meeting:-

1. Muhammad Tahir Orakzai, Secretary Irrigation ' " In chair

5. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member

3. Mr. Wasil Khan, Additional Secretary secretary/Member
Irrigation Department. '

4. Mr. Jamshid Khan, Deputy Secretary (Reg-I11), : Member
Establishment Department. . ,

5. Mr. Niamat Khan, Section Officer (SR-111), ' Member
Finance Department. :

2. The following agenda items were discussed in the meeting:-

i, Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17).

ii. Promotion of Assistant {BS-16) to the rank of Superintendent (BS-17).

jii. Promotion of Graduate ] Sub Engineers to the post of Assistant
Engineer/Sub Divisional Oflﬁcer (BS-17). '

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. Promotion of B. Tech (Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi. Promotion of Superintendent (BS-17) to the post of Ad@ninistraﬁve Officer
(BS-17) -

vii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
Circle Cadre.

Item No.1

3. After recitation from the Holy Quran, the chalr welcbmed the participants
and apprised the forum about the| agenda items. The Additional Secretary presented the
agenda that (05) requiar posts of Deputy Collector (BS-17) are lying vacant which are
required to be filled in by promotion on the basts of senlority-cum-fitness from amongst
the Zilldars with at least five years service as such, |

4, After examining all the relevant record of the Zitladars Included in the
panel, the committee unanimously recommended the following ellgible Zilladars (BS-15)
 to the post of Deputy Collector (BS-17) In Irrigation Department on regular basls:-

el

i.  Mr. Noor Rehman.
ii.  Mr, Farid Ullah.
fi. Mr. Muhammad Saad Jan.
iv.  Mr. Nabi Rehmat
v.  Mr. Abdul Wadood.




Item No. 11 | | 5
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- ] 5 The Additional Secretary presented the agenda that (04) No. regular posts

Of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five years Service as such.

6. After examining all the relevant record of the Assistiants (BS-16)/Senior
Scale Steriographers, the forum wa|s informed that the official included in the panel at
Sr: No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion.- After detailed discussion, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superiqtendent (BS-17) in

Irrigation Department on regular basis:- !

=7

A

i. M Farhad Ali.
ii. Mr. Liaqat Ali.
iii. Mr. Ghulam Faroog.

P
k.

Item No. III

deper<l, |

7. The Agenda item was differed for want of clarification of Establishment
———— .

Department on the following:-

i. As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination against which Six (06) officer are working on!regular basis while
Seven (07) officers, included| in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

i.  Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the abox{e mentioned seven

Graduate Sub Engineers were appointed to the post of Assistant Engineer
(BS-17) on acting charge basis in 2011.

i.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be:held in 2022. The officers
of panel at Sr. No. 1 to 6 &|9 (except S.No.4 “B&A passed) have passed their
‘mandatory Grade B examinat on and will appear in the A examination in 2022,

i
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8. The advice of the Establishment Department will be solicited through a
) ' separate letter that:- '
, : I As to whether the amended riles notified on 25.06.2012 are applicable to the
¥ above employees who were|appointed in the year 2011 on acting charge basis or
”‘g the present Service Recruitment rules will be applicable in the instant case ;

ii.  If the present service rules are applicable upon the officers appointed on acting ’
charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No.
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Di|ploma Holder Sub Engineers which are required to be
filled in by promotion on the ba‘sis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or
Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to thé post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07)|eligible Diploma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:-

i. Mr. Riaz Muhammad.
ii.  Mr. Waqar Shah,
ili. Mr. Noora Jan.

iv.  Mr. Jehanzeh.

V. Mr. Farman Ullah,
vi.  Mr. Shafqat Faheem.
vii.  Mr. Asad Ullah Jan.

Item No. V

11, The Chief Engineer (South) Irrigation presented the agenda that (02) No.

. + regular posts of Assistant Engineers/Sub Divisional Officer (BS-i7) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are

required to be filled in by promotion on the basis of seniority-cum-ﬁtness from amongst
the Sub Engineers having degrel. in B. Tech (Hons) and have passed departmental
- Grade B and A examinations with five years service as such. '




f? 12 After examining all the relevant record of the B. Tech (Hons) Degree
) Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B, Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divisional
Officer (BS~17) In Irrigation Department on regular basis:- _

i Mr. Khurshid Ahmad.
il Mr. Muhammad Shoaib.

Item No. VI

13. The Additional Secretary Irrigation Department presented the agenda that
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Depértment which is
required to be filled In by promotion on the basls of senlofity-cum-ﬁtness from amongst
the Superintendents of the Department having at least three years service.

14. After examining all the relevant record of thé Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Supefintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basis.

Item No. VII

15. The Chief Engineer (South) Irrigation Department presented the agenda
that. (01) No. regular post of Superintendent (BS-17) Is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.I. Khan (Clrcle Cadre) whiEh Is required to
be filled in by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years servlée as such.

16. After examining all the relevant record of the Asslstants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge bas'is due to lack of prescribed length of 05 yéars
service. '

The meeting ended with vote of thanks from and to the chair.

s

Ezer. o Chairman
Il 22

Chief Engineer (Sogth)
Irrigation Departmeptt (Member) Establish

etary (Reg-111)
Department (Member)

Section Officer (SR-1I) -
Irrigation Department Finance Department (Memiber)

(Secretary/Member)
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Se.vice Ap /;eal No.7659/2021 titled * Sha

Se.vice dppeal No.7663/20201 titled, “Indpnisllah.and Government of KP & others”, decided on 15.04.2022 by Divisiont

:avermnem of KP & others”, Service Appeal No. 766072021
sitled " Rivan versus Government of Kp &‘o shers”, Service Appeal No.766112021 nlfezl ‘Wajahat Hussain versus
Clovernment of KP & others, Serwc\z Appeal No.7662/2020] titled * Javedullah versus Government & others”, and

Y

Liench (,,,"/;,,\,no Mr Kalim Arshad’ Khan Chairman and Mrs. Roziria Rehman, Munber Judicial, Khyber yﬁ CIGHT oy _7'\

Service Tribunal, Peshewar.

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

| ‘ | PESHAWAR. .
y
BEFORE:KAEIM ARSHAD KHAN, CHAIRMAN
" KOZINA REHMAN, MEMBER()

e tlS'e'm;zce Appeal No.7659/2021
Shahid Alz Khan (SubQDmsmnal Officer, Shahbaz Garhi Irrigation

Subdwmon D1s,t1 et Mardan) son of Jehan Safdar....... (Appellant)

Versus

: Govemment of Khy erPakhtunkhwa th1ough Chief Secretaly,

Civil Seoretauat Peshawar. -

. Secretary: to Govemment of Khyber Pakhtunkhwa Irrigation

Department, Civil: Secrétariat, Peshawar.

3. (,hmf Engineer '(South), Irrigation Departmcnt Warsak Road,

1
2
L
@
| RETESTED

K hyber Pakhtunkl 1wa, Peshawar..........oooeevnninn (Respondents)
Present. : : S .
Mr. Amin ur Rehman Yousafzai, Advocate...For appellarit.

- Mr. Muliammad Rliaz Khan Painda Khel, '

* Assistant Advocate General .................. For respondents.
. Date of InstiLﬁtlon. TP 18.10.2021
" Date 0|fHear%1ng ........ U eeabas 14.04.2022
' Date of Decision. ... T e 15.04.2022
o r
N |

2. Senvice Appeal No.7660/2021

Rizwgn ullah (Sub Divisional Qfﬁcer, Flood lrrigzﬁion Subdivision
‘No.Il, Distr‘_ict DIKhan) son of Abdul Rehman............ (Appellant)

; Versus -

. Gow.:'*mﬁent of KhybelPaldutunkhwa th1ough Chief Secretary,

Civil Secretariat, Pesha]wai !
Secretary to Govern'ment of Khyber Pakhtunkhwa lrrigation

* Department; Civil Secretariat, Peshawar.
. Chief Engineer (South), Irrigation Department Warsak Road,

Khyber Pak.htunkhwa Deshawar. e (Respondems)

Present:

Mr"Amin ur Rehman Yousafzai, Advocate.. F01 appellant.

Mr. Muhammad Riaz Khan Painda Khel,
Ass1stant Advocatp General ........ eaaes For respondenis-

Date oflnsu{utlon ...................... 18. 10 2021 -
| L . sectt\ee
_Dale of Heasing........... vt 14.04.202 2,000
Date ot Decision........ e 15.04.202
| ) . ‘

\



Service Appeal No,7659/2021 titled “Shahit
titled " Rinwan versus Government of KP
Government of KP & others, "Serviée Ap,
Service Appeal No.7663/20201 titled |
Bench comprising Mr Kulim Arshad Khan, Chairman and Mrs. Rozina Rehman; Member Judicial, Khyber Pakhtunkhw

Ali Khan..vs.. Governmenit of KP & others ™, Service Appeal No.7660/2021

& others ", Sertice Appeal No.7661/2021 titled Wajahat Hussain versus
heal No.7662/20201 titled “Javednllah versus Government & others”, and

Hakand Covernment of KP & others”, decided on 13, 04,2022 by Division|.

Service Tribunal, Peshewar. -

" Power Subdivision, Ora

1.. Govern'm'e'n_i §f KhyberPakhtunkhwa thfqhgh Chief Secretary, .
Civil Secretariat, Peshawar. | -
2. Secretary to Government of Khyber

o 3.,s|é'rvice Appeal No.7661/2021
Wijahat - Hussain(Sub

Pakhtunkhwa Irrigation

Department, Civil Sgcretiariat, Peshawar.

3. Chief Engineer (South), Irrigation Deparffnent, Warsak Road,

Khyber Pakhtunkhyx"a, F%leshawar ........ PRUPUPURIRRPR (Respondents)
T !
- Present: |
Mr. Amin ur Rehmjan Yousafzai, Advocate...Eor appellant.
" Mr. Muhammad Riaz Khan Painda Khel, ‘ o
Assistant Advci)cat » General ......... e ..Forﬂre’spgndent/s‘,
Date of IASION. . ....vevvevrenn. 18.10.2021
‘Date of Hearing.................. vo..14.04.2022
‘Date of Decigion........ SO e 15.04.2022
4. Senrvice Appeal No.7662/2021
i 'Javedullah(Assist?nt Engineer OPS, Irrigation and Hydel Power
< Subdivision, Jamrud gn!d Landi Kotal, District Khyber) son of Asad
N Malook Khan..... |....." (Appellant) -
\. . o 'Versué. B
1. Government of 'Khyl}aefPaldﬁurikhwa through Chief Secretary, |
Civil Sgcretariat,‘ Peshawar. . e ,
2. Secretary. to GoVern_lment of Khyber Pakhtunkhwa Irrigation
N Department, Civil|Secretariat, Peshawar. o
- 3. Chief Engineer (South), Irrigation Department, Warsak Road,
Khyber Pald*xturﬂdlwa,llfeshawar' ............... S (Respondents)
 Present: L | ‘ . _
Mr. Amin ur|Rehmarn Yousafzai, Advocate...For appellant.
Mr. 'Muhaimrfmad Riaz Khan Painda Khel,
‘ . Assistant Advocate General....... s ...For respondents.-
. . LAQ , T .
AT STED ~Date of Institution................. ....18.10.2021
’ Date of Hearj
" ; Date of Decisi
HhyberWaokstalitovs '
Service Tribhanal

B s kv 2y v ee 2
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Service Appeal No.7659/2021 titled * Sh'aludndh Khan..vs.. Governmcm of KP & vthers’ " Service Appeal No.7660/2021

. ditled “Rizwan versus Governient of KP & cthers”, Setvice Appeal No.7661/2021 r:lled 'Wajahat Hussain versus @
Government of KP & others, "Service App?al No. 7662/20201 titled “Javediillch versus Govermnent & others ", and L{ G
Service Appeal No.7663/20201 titled ' lnmm tlah and Governinent.of KP & others™, decided on 15.04.2022 by Division I

Bench u)mprmng Mr Kalim Arshad Khan Ch(m man and Mrs. Rozina Rehman, \Iunber Judicial, Khyber P (Abwul\hu ”
Service Tribunal, Peshawar. //\:“ R

»‘// \\\ \’\' e }\?\
N
) 3

5, Se.:rv ce Appeal No0.7663/2021

Inamulhh(Sub Dmslonal Officer, Imgatmn Subdi x§1 fTehsil / g
Shangla D1str1ct Swat) sc?n of Purdﬂ Khan. cevierraeenn ¢

Ve1 SUus

1. Government of Khyb=rPakhtunkhwa throucrh Chlef Secretary,

Civil Secretariat, Peshawar..
7. Secretary to Government of Khyber - Pakhtunkhwa hugatmn
" Department, Civil Secrefariat, Peshawar.
3. Chief Engineer (South), Irrigation Department, Warsak Ro'\d

Khyber Pakhtunkhwa, P ESHAWAL . cvaeeeneeeienennnen (Respondents)

Present: | '\
’ |

3 _ | '. Mr. Amin ur Re hm‘ n Yousafzai, Advocate...For appellant.'

. Mr. Muhammad Riaz Khan Pamda Khel,

Assistant A(Jvocatel General ............ SR For respondentq

e B e

|

'_ Date of Instithtion............. ....18.10.2021

Date of I—‘[eari-png ........ FUUTUTRURPR 14.04.2022
. Date of DECISION. .cvvveriiririieeenn 15.04.2022

: _*********%****%****** ‘

-APPEALS UNDER] SECTION 4 OF THE KHYBER

.~PAKHTUNKHWA lSERVICE TRIBUNAL ACT, 1974

, » 'AGAINST THE DECISION/RECOMMENDATION OF THE

° DEPARTMENTAL PROMOTION COMMITTEE, IN ITS

' ' : MEETING DATED 23.06.2021, REGARDING AGENDA
ITEM NO.IIJ, ON THE BASIS OF WHEREOF,. CASE OF
PROMOTION OF THE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFFICERS (BS-17) WAS DEFERRED

CONSOLIDATED JUD GEMENT .

ot . : g .
\\-\“g\s“axﬂ'&‘KALIM ARSHAD KHAN CHAIRMAN. Through this
AT )

WA | ~ single Judgment the - 1nstantSefvice Appeél I.\I.‘o_,7659/2021 titled

. AT (ESTED “'Shahid Ali Khan vs Gpvernment of KP& others”, Seryiée Appeal

' ‘No 7660/2021 titled “Rizwan versus Governmenr of KP & others”,

21
gupv;(..t “Feity (hie

SR ANTC Selvu:e Appeal \To 76)61/2021 titled Wajahat Hussam versus
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Service Appedal No.7659/2021 titled “Shahitd Ali Khan..vs..Goversnent of KP & others™, Service Appeal No.7660/2021

titled "Rinwanversus Government ¢f KP gk others” Service Appeal No.7661/2021 titled " Wajahat Hussain versus

* Govermnent of KP & others, "Service Apgeal No.7662/20201 titled “Javedullah versys Government & others™, und
Service Appeal No.7663/20201 tisled '[Inam \llah and Covernment of KP & others”, decided on [3. 04.2022 by Division
Banch comprising Mr."lx’aliqa Arshad Khan, Chairinan and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunkine

Service Tribunal, Peshawar.

Government of KP & others,“Service Appéal No.7662/20201 titled

“Javedullah’ versu§ Government. & others”- and Service Appeal

© No.7663/20201 titled “I’Ltamu.llah and Goyernhzent of KP & others”

are decided because all are similar in nature. and outcome of the

same decision.

[\

A

4
\

Facts, s;urrounding' the appeals, are that the appellants were serving

"as Sub-Engineers in BP%S;H (upgraded to BPS-16 on 07.03.2018)

in - the Irrigation’ Der_r%artment;' that they passed departme,ntal'

examination | Gradae-Ali & Grade-B and " became eligible for
. S ‘ '

p"romo'tion to the post lof Assistant Engineer (BS-17), as per the

rules in vogue; that the respondents: initiated the ‘cases of the

* paper, alongwith

t

aﬁpgllants along with others for promotion and p,fepared working

pane| of eligible Graduate Sub engineers, for

_consideration against 1_2% quota reserved for the holders of BSc

"éEngineer‘ing Degree; ttiat synopses of the appellants were placed

I .

before the Depa'rtmer{:tal; ‘Promotion Co‘mr‘nit"tee' (DPC), in its

meeting held on

23.06‘1.2021', under Agenda Item No.III, but the

appellants were not. rec;ommended for promotion rather the Agenda

g (1Y
A

Item 'No.'IH was ¢

L | : _
| . : .
jeferred on the pretext.to seek guidance from the

o 00 ‘Establ.ishmen'gDepartm'ent,'on the following:

‘i As per amended service rules of Irrigation Department

notified on| 25.06.2012, twelve posts of Assistant

Engineer (BS-17) come under 12% share quota of

Graduate-- |

ES‘iéb':’”Eﬁéiﬁeé}*s. along with passing. of

'departrwiaenta

|

! grade B and A examination against which

N\ =

Raute e
o
.
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. “ ‘ | Service Appeal No. }659/202 ! titled' "Sjml.h!d Aﬂlr Khan..vs..Government of KP°& others?, Service Appeal No.766/2021

sitled * Riswan versus Government of KP- & Dthers”, Semice Appeal No.7661/2021 titled “Wajahat Hussain versus

Government of KP & others, “Service Alppealll No.7662/20201 titled “Javedullah versus Government & others”; and
Service Appeal No.7663/20201 litled E‘{nanmli*ﬂt and Government of KP & others", decided on 15.04.2022 by Division
Bench camprising Mr. Kalim Arshad Khan. Chgirman and Mrs. Rozina Rehman. Member Judicial, Khyber Pakhtunkiv

Sprvice Tribunal, Peshawar. ) '

@l

A

1

_six officers) are working on regular basis while seven

‘officers, fifﬁc'lud’ed in the panei at'serial No.1to 6 & 9 are

worki'ng:: as| Assistant Engineer (BS-1 7) on acting charge

basis since|20]1..

ii. Before

25.06.2012 the . passing; of - grade B&A

examination was not mandatory ‘for promotion. to the

post of Assistant’ Engineer ‘and ‘the above mentioned

seven .G?adua_re Sub Engineers were appointed to the

post »of‘ Assis ant Engineer (BS-'J‘7') on acting. charge

R “basis in 20117

The dépantméliatal B&A examinatio%'z is ¢

.o

R ' ’ .
onducted after
ST

S L

" every two|years. The last examination was held in 2020

and the next ilvill‘ _bé I_fléld in 2022. The officers of panel

at serial 'No.l I 10 6& 9 (except No.}4 B&A passed) have

i
]

{

passed their %and‘atory grade B examination and will

appear in the fl examination in 2022.

3. The D._PC4in parag}

aph 8 of the minutes sought advice of the

establishment through a sl[eparate letter that:
| 4

a..As to whether the axinénded rules nbtiﬁed on 25.06.2012

are ~applicable’ to. the above employees ‘who were

_appointecl in’ the year 7011 on actihg charge basis or the |

present Servite Recruitment rulesiwill be applicable in

.thé-instant caje.

b. If the p

officers

I‘GSE]}t service rules are applicable upon the

‘.' . . - .i . .
appointed on acting charge basis then before

}
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Service Appeal No.7659/2021 titled "Sh.!hid ) li Khan..vs..Governient of KP & others", Service Appeal No. 7660/2021

Service Appeal No.7663/20201 titled ‘I lah and Gover
-Bench comprising Mt. Kalim Arshad Khan, Chairman,

“titled " Rizwan versus Government of KP & others”, Service Appeal No.7661/2021 titled " Wajahat Hussain versus

Government of KP & others, "Service Appe‘al No.7662/20201 titled “Javedullah versus Government & others”, and
of KP & others ", decided on 15,04.2022 by Division
and Mrs. Rozina Rehman, Meinber Judicial, Khyber Pakhtunkhwe
Service Tribunal, Peshawar., .

appeals. I

W

ébé’ellants had been:deprived of their right- of promotion without

“any deficiency; ~thé1t;‘ the department tiad no right to keep the

from the -normal cou

.In the rc_aplieé it was

" ofe ? (:?'EWB&A e'Xaminations
N rgsfeo m
Qe

iipromoti‘pn. as Assilstant
. _eligibility by the DPC and availability of posts a

‘that the agenda. item fo

availability of vac

. Graduate Sub Engineers 1

_completion, bf mandatory . examination of these
bfﬂcers,tklie officers junior to them can be promoted to
the post of 'Assistant Engineer on regular basis or

S
otherwise.

: 'It."'!was then all the appellants preferred departmental appeals on

13.07.2021 to Responcie‘nt. No.] against. the decision dated

23.062021 of the DPC, whick, according to them was not

i'espondevd'withih s@’atutol,ry period, compelling them to file these

It 1\Was mainly urged m1 the grounds of all the appeals that the

-

.

promot‘ioﬁ case pending | for indefinite period; that the appellants

‘were not treated in jaccordance with law; that the DPC departed

rse of law, which was malafide on their part;

thiat the appellants wé;ré d%ferred for no plausible reasons.

.- On receipt of the appeal% and their admission to full hearing, the

respondents were dire;étec% to file replyl/c(;)mments, which they did.
' L . :

adm!}ltted ;kl"at the appellants had passed Grade
and ilﬁad, also‘-'completgd '5 y_ears’ service for
Enginéer subject to considering _their

s per service tules;
ul ‘ . ) :
r promotion was dropped -due to non-

méi‘e‘s'?“ under’ 12% quota for promotion of

o the rank of Assisfant Engineers BS-17
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i 2| Service Appeal No.7659/2021 rilled S’;ﬂhld Ali len vs..Government of KP & otliers”, Service Appeal No.7660/2021
i "t ( = | ¥ titled “Rizwan versus Governulent of KP & others ", Bervice Appeal No.7661/2021 lllled ‘Wajahat Hussain versis
i R . Government of KP & others,’ Serwcﬁt‘ippeal No. 7662/?0201 titled "Javeduliah versus Governmeni & others”, and
! ' . .| Service Appeal No.7663/20201. titled “1 amul[ah and Government of KP & others ™, decided on 15.04.2022 by Dlvmon

Bench compris s-lng'Mr Kalim Arshad Kht"m Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkin
 Service Tribunal, Peshawar

' - (1.e. 6 Nos Su_b Engineers are"working on regulaf basis while 7 Nos

L _ -Sub Engineei'é_ are 'wotking on Acting Charge basis against 12 posts

~ in the share qu‘pta of Graduate Sub Engineers which already
- éxceeds by one number).
8. We have .heard learted counsel for the’ éppellants and learned

Assistant Advocate General for the respondents and have also gone

through the record! ¢

‘
3

9. Learned counsel for tlj}e appellants .reiterate.d the facts and grounds
. ' detailed in the appeal_'?ﬁnd referred to above and submitted that the

~appellants had a. genuine case to be considered for promotion and

|

; %hey had legitimate }expectancy_ for the same.’ He prayed for
" acceptance of the appeals.

a
e
-

A ‘1«0_.On the contrary the learned Assistant Advocate General opposed the

é o "argumen.tls advaincl:d bl.y'the learned counsel for the appellants and
_.\;, 4 :
R

supported the stance ta cen by the respondents.

% - | 1. Thete is no dispute that the working paper, for promotion from the

pos’f of Sub Divi'silona Ofﬁcers (BPS 16) to the post of Assistant

- Encmeel (BPS 17) was plepared on proforma-I, Wherem the detalls

!. of the posts were given. ‘According to the working paper six posts

~ ‘were shown vacant for making’ promotion under 12% Graduate

L R .

., Quota. Along with the vi/orkmg paper, a panel of Graduate Engineers
. N ! C ’

g l.for consideration was also annexed on proforma-II (Annexure-J).

" The ofﬁgfers at serial number 1 t03 5to 7 9, 12 to 14 were shown

- in'the panei to be not e‘lfgible_ while the appellants’ names figure at

serial No.8, 10, 11, 1'3 and 15 of the panel. The panel bears
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‘Service Appeal No. 7663720201 titled \"Ir

L. Service Appeal No.7659/2021 titled "Shahll\'{ Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
A titled " Rinwan versus Government’ of KP|& others”, Service Appeal No. 766172021 titled " Wajahat Hussain versus
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Service Tribunal, Peshawar.

- k "signature' of the Additional Segre'tary, Irrigation Department, at the

, end of list and the appellants were shown in the working paper to be

' eligiblé for promotion. Similarly, the officer at serial No.4 named

'iéakhtiar 'was also' shown to be eligible for promotion. The DPC

held on 23.06.;2021 recorded the minutes of the proceeding, which

,. have been dgtailed

in the preceding paragraphs and -sought

clarification from | the Establishment Department vide letter

No’.sO(E)'/Irrf4~3/DPC/ﬁzo19/\101_-1')( dated 04.10.2021, which was

responded by the. Establishment Department vide letter No.SOR-

- V(E&AD)/7-1/Iig;

glarification - from

dated 23.11.2021, instead seeking the

the -Secretary Govem.ment' of Khyber.

Pakhtunkhwa, Irrigetion Department on the following observations:
| : '

!

i. Why the employees were appointed-on acting charge

years?’

basis-under APT Rules, 19897 .

ii. Why. the matter réemained linger on for more than ten

Ll For how many times the departmental B&A exams for

these employees in the intervening period were arranged
i ’ . . .

by the Adrninistrative Department and whether they

appearing

examination?

igaion)
S

appeared,’ |

.1-2-.Addit'iolnal docum entg;ii; were pla

: . l
pechaui® appeals, whereby 'worl%‘ing paper w

availed opportunity of appearing the

exam’matior* or- deliberately avoid the opportunity of

in the subject examination or failed these

ced during the pendency of the

?, .

as prepared for considering one

1
I

-

Y 2
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Service dppeal No. 765942021 ur[ed ‘Shahid Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
titled " Ricwan versus Govemme‘m of KP & athers”, Service Appeal No.7661/2021 titled." ‘Wajahat Hussain versus

Government of KP & others, “Serwce Yppeal Na: 766220201 titled “Javedullah versus Government & others”, and

Service Appeal No.7663/2020] ntled “Inqullah and Government of KP & others", decided on 15.04.2022 by Dwmon

* Bench comprising Mr. Kalim Arshall Khah, Chairman and Mrs. Rozina Rehman, Mcmber Judicial, Khyber Pakhtunkinw
Service Tribunal, Peshavvar,

T _ T
Mr. Bakhtiar (at s‘erialkNoA of the panel for consideration, wherein

“the narries 6f the appellants also ﬁgured) for promotion, who was

also clefen ed w1th the appellants The DPC was ‘stated to be held on

13.01.2022 - and |v1de Notlﬂcatlon No. SO(E)/[RR[ /4-
‘ . 1 ' . .
3/DPC/2019/Vol-IX: \dated 28032022, Mr Bakhtiar was

promoted. . 1~

At this juncture it seems necessary to observe regarding the above

- réferred advice sought by the DPC. As regards first qﬁery, whether

\

‘14.As to the observz}tion of

" departmental B&A |exa

the post of Assistant Er

. 1o L
the amended rules [notified on 25.06.2012 were applicable to the

employees who were %ppoihted in the year 2011 on acting charge
basis or the preseﬂt Service Recruitment. rules will be applicable in

the -instant .case, it'is observed that the administrative rules cannot

| Lol - 3 .
be given retrospective effect. As regards-the second query whéther

the' junior officers |eould be promoted when the seniors already

appointed on ' acting charge basis could not qualify either of
minations, it is in this respect found that the

‘basic qualification for eligibility to beconsidered for promotion to

igineer (BPS-17), is passing of departmental

B&A examinations|and when the seniors could not get through the

both ar any of them, th}'f:y are not eligible and obviously next in the

Iine'-yx}ere to be considered.

theEstabl-ishmen't Department:-

(1) Why the employ 3e's were appointed on acting charge basis

under the Khvber Pakhtunkhwa Civil Servants (Appomtment

Pr‘omoti_on aniTrfnSfer) Rules, 1989?
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(ii)" Why the matter remained linger on _for>more than ten years?

- (i) For how- many| tites the departmental B&A examinations

for these employees in.the intervening period were arranged

by the .Administrative Department and whether  they

appeared',. availed opportunity of appearing in the

examination
appearing 1n

opportunity o

these examination

it is observed that

or deliberately. ‘avoided -the opportunity of
‘the .%examinati(')n or deliberately avoided the

fiappearing in the subject examination or failed

ho reply of the Administrative Department n

this respect is, found placed on the record. Whereas without

| .

replying the queries thel Administrative Department oromoted one
plying q | . P P

Bakhtiar, referred t
| S
15.There seems: lot of

o aboyve. -

~onflict in the working paper and minutes ofthe

‘meeting .of the DEC held ‘on'23.06.2021 and that of the replies

1

¢

panel of .officers

vacant then why t
panel of officers a
qpestion which co

 their replies or for

submitted by the respondents. In the working paper and the minutes

six posts were she wn Vacant for filling, of which the DPC was

convened and lengthy exercise of preparation ‘of  working paper,

for consideration -and holding of DPC was

undertaken, whereas in the replies the respondents took a U-turn

% “ .
.ﬁg‘a\.\g oo . . .
¥ and contended that the posts were not vacant. If the posts were not

he lengthy exercise of preparing working paper,

nd above all holding of DPC was done? This is a

L

uld ndt have been answered by the respondents in

that matter during the course of arguments. It was

|
|
1

W

.y



. ' Service Appeal. Na 765972021 titled "Sha:’ud /Jh Khan..vs. vaemmem of KP & others™, Service Appeal No.7660/2021
. ' titled . Rizwan versus Government of AP& thers”, Serviee Appeal No.7661/2021 uliea’ ‘Wajahat Hussain versus
F Govermnent of KP & others, "Service 1ppea No. ?662/2020! titled “Javedullah versus Govermnent & others”, and
' .~ Service Appeal No.7663/20201 titled “Inamullah and Government of KP & others™, decided on 15.04.2022 by Division
Bench cmnpu\mg Mr. Kalim Arshad Khan, Chblrman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhunkhw
. Sprwce Tribunal, Peshawar.
1

fhelstanee of the respondents in the repiies that the Agend.a Item

No:J1I was elropped.due to non-availability of vacancies under 12%
quota for ':prc_)motioh of '('}ra.duéte Sub Engineers to the rank ef
.Assistam Engir-l:eers BS-IY ('i.e."6 .Nos.'S'ub Eng.ineers are.working
on regular, basis ‘while|7 Nos. Sub Engin_eefs are'working on Acfting
Cherge basis acain'st 12 posts in the share quota of Graduate Sub
-bngmeem which aheddy' exceeds by one numbe1) ThlS stance is in
clear negation to tlie wortkmg paper, pane] fist of the officers and
® h ‘ ;ninutes of the .-DP:(, whe‘rem these 6 posts are shown vacant and
\\'et'e 'mtended to-be‘. filled in by promotion. So far as 'cor'ltention‘of
the respondems: that‘ the seats were_occupied by the officers on

acting charge basis, so those were not vacant, it 1s observed in this
I ' .

reg“'sﬁ'd that rule9 " of th Khyber Pakhtunkhwa Civil Servants

(Al:l)pointment, Promotioni. a.nd Trains_fer) Rul,es, 1989 (the Rules) is
‘ qmte clear and is reproduced below for facile reference -

9. Appointment,on Acting Charge or current Charge Basis. (1)
Where thé appointing authority considered it to be in the public
interest to fill |a post] reserved -under the rules for departmental
. promotion and the most senior civil servant belonging to the cadre
or service concerned, who is otherwise eligible for promotion, does
not possess the weczfu.d length ofaerwce the authority may appoint
him to that poston actmg charge busis,
-Provided that no suchlappointment shall be made, if the prescribed
length of ser vice is eshorl by more than [three years].
©[(2)]. Sub rulel (2} of }'ule-9 deleted vide by Notification No. SOR-
* VI(E&AD)1-3/2009/Vol-VIII, dated 22-10-2011.
(3) In the cme‘ofa poIIM in Basic Pay Scale 17 and above reserved
under the rules to be filled in by initial recruitment, where the
appointing authorzry is satisfied that no suitable officer drawing pay NS 'Y,\
: _ in the basic Scale in;, which,the post exists is available ingtHaF:;, f;"\@
j-'rﬁl[) . ! D Q\‘}’a ‘\m
ATTES T category to ﬁlll the post and it is expedient to fill the post, zt maJ
' appoint to that post on acting charge basis the most senior 0 icer
otherwise eligible for, promotion in the organization, cadre or
sérvice, as the|case may be, in excess of the promotion quota.
(4) Acting charge appd'lintment shall be made against posts which are
likely to fall \vacant for period of .six months or more. Against
vacancies® occurring for less than six months,

current charge
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Service, dppeal No.7663/20201 titled i‘[nr-nmllak and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs, Rozing Rehman, Member Judicial, Khyber Pakhtunkiv

| Service Tribunal, Peshawar.

appointment may be made according to the orders issued from time
to-time. 1 l '

(3) Appointmenq on acting ‘charge basis shall be made on the
recommendations of the Departmental Promotion Committee or the
Provincial Selection Board, as the case may be.

(6) Acting ’Char%e Ippointment shall not confer any vested right for

regular promotion T the post held on acting charge basis. .

(Underlining is éurs) |
. . 3

16.Sub rule (2) of the above rule was deletedvide Notification

“NO.SOR—VI(E&AD)],-}/2009-/\/’01-\1111, ~dated 22-10-2011. The

deleted sub-rule is also reproduced as under: "

“((2) So long as a civil servant holds the acting charge appointment, a civil
. servant junior to him shall not be considered for regular promotion but may be
® ' appointed on acting: chargé basis to a higher post.)” :

17.Before dele.tion: of lsulj rule (2) of the rules, a junior officer to a

senior civil servant,so an_g as he (the senior) holds the acting charge

appointment, could nolt'be considered for regular promotion to a

higher pbst. The provisions of Rule 9 of the rules though empowers

the Appointing Authority to make appointment of .a-senior-civil

servant on acting charge basis-but, even after deletion of sub rule (2)

P . of the ibid rules, that will not disentitle a junior officer to be

1

_— | . . ‘
considered for regular promotion to a higher post.

| 18.Regarding the acting ckl}arge appointment, the august Supreme Court
- : 1 . '
of Pakistan has alconsistent view that such posts being a stopgap

arrangement, could not be a hurd'le for promoting the deserving
officers.on their availability. Reliance in this respect is placed on

) ; : ‘
PLC 2015 (CS) 151 titled “Province of Sindh and others

 Versus Ghulam Fareed and others”,

1 wherein the august Supreme

- Court was pleased to hold as under:-

I . , oy s
) 2.: At times officers possessing requisite experience to qualify

NN
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. Sepvice Appeal No.7663/20201 titled * Inamulluh and Governiment of KP & others", decided on 15.04.2022 by Divisio
. Bench comprising Mr. Kalim Arshad Khan, Ch L!rmari and Mrs. Rozina Rehman. Member Judicial, Khyber Pakhturkhw
. Service Tribunal, Peshawar. .

* - for-regular appoint\-merl_t may not be ‘available in a department.
However, all such ('-ingléncies are taken care of and regulated by
statutory rules. In this respect, Rule 8-4 of the Sindh Civil Servants
(Appointment, Promotion.and Transfer) Rules, 1974, empowers the
Competent Authorify Lo, appoint a Civil- Servant on acting charge
and current charge ,‘basi;s. It provides that if a post is required to be
filled through promotion and the most senior Civil Servant eligible
Jor: promon‘o’rlz. doe;%s'.nqt possess the specific length of service,

. appointment of eligible bfficer may he made on acting charge basis -
after  obtaining approval - of the .appropriaie Departmental
Promorion Comn’li:_ﬁﬁ’d/f‘é’léL‘(i()H Board. Sub-Rule (4) of the afore-
referred Rule 8jizr.t‘her’prm.'ides that appoinmment on acting charge
basis shall be made Jon vacuncies lusting for more than 6 months
and for vacancies likely to last for less than six months.
Appointment of an Oﬂicer of a lower scale” on higher post on
current charge basis is, made as «a stop-gap arrangement and
should not under any circumstances, last Jor moré than 6 months.
This acting q'harge|a],7pr)imnjzem‘ can neither be construed 1o be an

appointment by -promgrion on regular basis for -any purposes

‘ - inc:lyding seniority, nor if confers any vested right for regulay

- appointment.; In other words, appointment on current charge basiy

s purely temporary in narure or stop-gap arrangement, which

remains operative for short duration until regular appointment is

made against the post| Looking at the scheme of the Sindh Civil

Servanis Act and Rules framed thereunder, it is crystal clear thal

. there is no scope lof appointment of a Civil ‘Servant to a higher

" grade on OPS basis exi';epl resorting to the provisions of Rule 8-A,

~* which provides that in exigencies appointment on acting charge
| basis can be made) subf'ect to conditions contained in the Rules.”

19.The augﬁst Supreme Cou] t of Pakistan in another judgment reported

. as2022 SCMR 448 titled “Bashir Ahmed Badini, D&SJ, Dera Allah

Yar and others Versu

Administration Committee and Promotion -Comm

¢ Hon'ble Chairman and Member of

ittee of hon'ble

High Court q/'Balochistcfn and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc "and temporary nature, graciously observed that:

! e Q\,\’sg’;\mz« Th.t.,a stopgap'arrafézgenzent as a temporary measure for a
z“.‘zigé?ﬁ““\w particular period of time does not by itself confer any right
- l'“\
W :

on the incumbent for regular appointment or to hold it for
indefinite peried but at z‘he. same time if it is found that
incumbent is |qualified to'.hold the post. despite his
appointment being in the nature of precarious tenure, he
. would carry the right to be considered for permanent
appointment  through the process of selection as the
continuation of aqﬂi hoc appointment for considerable
length of time would create an’ impression in the mind of
the employee that he was being really considered to be -
retained on regulan basis. The ad hoc appointment by its

WY
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very nature is tranfitory which is made for a particular
period and creates no right in favour of incumbent with
lapse of time and 'the appointing authority may in his
discretion if necessary, make ad hoc appointments but it is
not open for ihe authority to disregard the rules relating to
the filling of vacfm?ies on regular basis in the prescribed
" manner. In the case of Tariq Aziz-ud-Din and others: (in
re: Human Riglhtsh Cuases' Nos. 8340,9504-G, 13936-G,
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR.
1301), this Court held that in case where the appointing
 authority is satisfied that no suitable officer is available to
* fill the post and it\is expedient to fill the same, it may
appoint to that postion acting charge basis the most senior
officer otherwise eligible for promotion in the cadre or
service as the case may be. It is the duty and obligation of

. the competent |autl’z.ﬁmz'ty to consider the merit of all the

eligible candidates '\while putting them in juxtaposition to

‘ isolate -the mefitorious amongst them. Expression 'merit’
includes limitationis prescribed under the law. Discretion is
to be exercised accdrding to rational reasons which means
_that; (a) there |be finding of primary facts based on good
‘evidence; and| (b)! decisions about facts be made for

© reasons which se;;ve the purposes of statute in an
intelligible and réasonable manner. Actions which do not
meet  these |threshold requirements are considered

| arbitrary and misuse of power [Director Food, N.-W.F.P v.

Messrs Madina. Flour and General Mills (Pvt.) Ltd. (PLD
20018C1). | ' >

£,

’/

20.Simil_arl,y, ih 2016 SCM]E‘L 2125 titjed “Secretary to Government of

" - the Punjab, Communication and Works.De'partment, Lahore. and

. others' Versus Muhammad Khalid Usmani and others” the august

Supreme Court was pleased to have observed as follows:
“15. ds is levident from the tabulation given in the
earlier part of this judgment, we have also noted with
concern that| the réspondents had served as Executive
Engineers for many 5\eam two of them for 21 vears each
and the two others for 12 vears each. The toncept of

- officiating pr onéotio;lk-z of a civil servant in terms of rule 1 3
of the Rules|is obviously a stopgap’arrangement where
posts become available in circumstances specified in Rule
13(i) of the Rudes| and persons eligible for regular
promotion are not c'ﬂn-’ailable. .This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall not
confer arzy right of I:fpromotion on regular basis and shall

q
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I
. .

be /zable to be termmaz‘ea’ as soon as a person becomes
avmlc;ble for pr omotzon on regular basis.”

‘The august Apex Courtlin paragraphs 20,21 & 22 ruled as under:

! . “20. The record . 1ro‘duced before us includz‘ng the

" working paper /lomfiuce before the DPC held on

11.08.2008 shows|that the sanctioned strength of XENs in

the appellant- Depargment at the relevant time was 131;

out of which 112|were working on regular basis and 47

on officiating basis. Elr is also evident that 39 Executive

Engineers' posts jwere available for regular promotion.

This clearly shows |that 39 Executive’ Engineers were

working on officiating basts- against regular vacancies.

We have asked the Zi,m ned Law Officer to justify such a

practice. He has submitted that this modus operandi is

. adopted by most|Goyernment Departments to ensure that
¢ corruption and |unp ofessional conduct is kept under
check. We are a razd the justification canvassed before us
_is not only unsuppo: ited by the law or the rules bur also
“lends ample support to the observations made in the Jafar
- Ali Akhtar's case reproduced above. Further, keeping
civil servants on oﬂzczanng positions for. such long
periods is- clearly violative of the law and the rules.
Reference in th:is regard may usefully be made to Sarwar
Ali Khan v. Chief \Secr”tcnv to Government of Sindh
(1994 PLC (CS) 411 J, Punjab Workers' Welfare Board v.
Mehr Din' (7007 SCMR 13), Federation of Pakistan v.
Amir - Zaman | Shitwari (2008 SCMR  1138) and

'Government of |[Punjab v. Sameena Pah'een (2009 SCMR
1). < o ,

2] Dwmq hearing of these uppm/s we /mve noted
with .concern that the device of officiating promotion, ad
hoc promotion/appointment or temporary appointment
etc. is used by Government Departments to keep civil
servants under, their influence by hanging the proverbial
sword of DunTocles over their heads (of promotion ‘on

officiating” basis lluble 10 zmers'zon) This is a constant

source of ms|e¢urzfr»’, uncertainty and anxiety for the

concerned civil ser vants for motives which. are all too
obvious. Such- practices must be ser zouslv discouraged
and-stopped, in the interest of transparency, certainty and
prcdwtabz’zt) which are hallmarks of a system of good
governance. As obser've,d in Zahid Akhtar v. Government
of Punjab (PI_D 199g SC 530) "a tamed subservient
bureaucracy can nether be helpful to the Government

nor it is- expected to zmpzre public conﬁdence in the
admzmstratzon




. . - | Service Appeal No.7359/2021 ;'itled "SLahideli thm.,v..\'..Gaveﬁment of KP & others”, Service Appeal No.7660:2021
v titled " Rizwan versus Government of Kl’c.ﬁ- others ", Service A;_Jpeai No.7661/2021 l.illed “Wajahat Hussain vir.vu.v

., Government of KP & others, "Service Appeal No.7662/20201 titled " Javedullah versus Government & others”, and

. Service Appeal No.7663/20201 titled ":Inam;lllah and Government of KP & others”, decided on 15.04.2022 by Division|

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkineg

1 . | Service Tribunal, Peshawar. '

. . ’ o
22. This issue wn- s earlier examined by this Court in

Federation of I?alﬁismn- 9. Rais Khan (1993 SCMR 609)

and- it was held that "it is common knowledge that in

spite of institution of ad hoc appointments unfortunately

~ being deeply entrenched in our service structure and the’

period of ad hoc service in most cases running into

several years like the case of the respondent (8 years' ad

hoc service |in |BPS-17). ad hoc appointees are

considered to| have hardly any rights as opposed 10

regular appointees though both types of employees mcty

be entrusted, with identical responsibilities  and

discharging similar duties. Ad hoc appointmentis belong

to the family Qf"l'"qfficiciiilfzg”, "temporary” and "until

further orders" 1appoz‘ntmentx. In Jafar Ali Akhtar

Yousafzai v. Islamic Republic of Palkistan (PLD 1970

Quetta 115) |it was observed that when continuous

4 officiation is.not specifically authorized by any law and

o the Government/éompetent authority continues to tredl
the incumbent of a post as. officiating, it is only fo retain
extrq disciplinary, powers or for other reasons including
those of inefficiency and negligence, e.g. failure on the
part of the relevant authorities to make the rules in time,
that the prefix "officiating” is continued to be used with
the ap,r)o.intrr.l.’ent and in some case jor years together.
- And in" proper dases, therefore, Courts (at that time
Service Tribr,[malsl- had not been set up) are competent 10
decide whether for practical purposes and for legal
.corisequences  stch appointments have permanent
character and, when it is so found, to give legal effect to
it." In Pakistan {Railways v. Zafaridlah (1997 SCMR

1730), this lCozcﬁrt observed that, "appointiments o
.. current or acting charge basis are contemplated under
the instructions as well as the Rules for a short duration
as a stop-gap argangement in cases where the posts are

- to  be ﬁlléd by initial appoinzmems. - Therefore, -
continuance|of such appointees for a number of years on
current or actingicharge basis is negation of the spirit of
mstructions land the rules. It is, therefore, desirable that
where appointmenis on current or acting charge basis
ATTESYTE . are. necessary i'n"g the public interest, such appointments
VR _skould not contipue indefinitely and every effort should
/ : be made to| fill ]fino.s't.s through regular appointments in

(o _shortest possible time.”

Z ..ﬁ;-:i_ll'\.f.!-ih wz;
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By way of the stated véluable judgment referred to above, the
august. Supreme Court ani'nta:inéd the decision of the Punjab

_ Service Tribunal, Lahore, whereby the appeals filed by the
. \,'\\'.\%a“\'os\\ 2% - | ‘ ‘ .
nQﬁ\G?’:‘;on\?gem@ ' B : |
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Service . Ippea! No. ?639/202} titted * Shahr*Mh Khan..vs..Government of KP & others”. Service Appeal No.7660/2021

titled " Ricwvan versus Government of I\P & others”, Service Apped! No.766 172021 titled * ‘Wajahat Hussain versus

Government of KP & othérs, “Service Ap,)eal No. 7662/202!)] titled “Javedulluh versus Government & others", and
1 Service dppeal Na. 7663/20201 titled

Bench comprising Mr .'\a.‘tm Arshad |

!namuﬂuh and Government of KP. ‘& others", decided on 15.04.2022 by Dlvmon
’ha}z Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw

i’1 Service Tribunal, Peshawar.

consequence, all the

Service Tribunal dat

Comraunication and

T

_respondénﬁs were allowed and the order 1mpugned before the

ed lQS 08 2008 passed by the Secretary,

Warks \Depar,tment, Go_vemment of the

‘Puhjab, Lahore, reverting them to' their original ranks of '

Assistant Engineers,

whs set aside to their extent. As a

tespondents were deemed ‘to have been

'I

: .l. . o -- T ,.
promoted as Executive Engineers on regular basis with effect |

from' the respective

'datols on which they were promoted ‘on

ofﬁmatmg basis’ Mth alﬁ co11se&1tlential beneﬁts.‘ It was further

{

held that the condmon lof 'on ofﬁc:1atm0 basis' contained in

promotion orders of

were duly qualifie

prescribed criteria

charge basis’ lLe. that m'lade for stopgap arrangement till their

' qualify’ing‘ for their el':i"gibil'ity- and suitaoility for regular

-promotion posts, therefor

one in hahd, where the

all the 1espondents shall stand deleted but it

was a case where the persons promoted ‘on ofﬁolatmg basis’

d tol be regularly “promoted against the

\

Y .
e, wisdomis derived that in a case, like

persons promoted ‘on acting charge

l
|

basis’ - dld not possess | the requisite qualification. or_other

for promotion, should remain ‘on acting

promotion_ or til} the avlézllilability of the suitable’ and Emaliﬁed

_officers. The officers promoted ‘on acting charge basis’ could

not, unfortunately

examinations or an

Ipass }he requisite either grades B&A both

] - ’ : !A -
\j of the two g-rades’ .’examination, therefore,

they were not’found ehglble as per the. workmg paper. And as |

‘l

they were ‘on acting chairge ‘basis® for more than a decade the

.

|



Service Appeal No.7659/2021 titled St ah/d Ali Khan..vs. .Government of KP & olhe:.\ Service Appeul No.7660/2021
titled  Rizwan versus Government oj‘KPd others”, Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus

boe ' Government of KP-é& others, “Service|Appeal No. 2662720201 titled “Javedullah versus Government & others", and
. Service Appeal No.7663/20201 titled "1 llah and Government of KP & others™, decided on 15.04. 2022 by Drwan
Bench comprising Mr. Kalim Arshad Khan, Chmnmm and M#s. Rezina Rehman, Member Judicial, Khyber Palkhtunkhn

Serwce Tribunal, Peshawar. -

1,

departmem seems reluctajl.lt to fill the vacancies, (occupied by

them ‘on acting charge. basis’) by regular promotion despite
, S .

.a‘vai,lability of suitable

o

ndii qualified dfﬁcers.

21,Tk_ie honourable High Court of Sindh in 2 case reported as 2019

PLC (CS) 1157 titled “Attaullah Khan Chandio versus Federatior

of Pakistan through Secretary Establishment and another” observed

as under:

“16. Admitted ly, fhe Petitioner was encadered in Pohce
~ Service of Paklsta'n on 19.10.2010 and his seniority
~would be reckuned from that date. We are mindful of

the fact that actmo charge promotion is v1rtuallv Q

stopgap arrangement. where selection - is made

pending reoular promotion of an officer not available
at the relevant tinle of selection and creates no vested
right for”p’rorrll‘otion aoamst the post held.”

(Underlining is 'ouf;)

22.Proceeding ahead, Ru]é’? 3 . of the rules pertains to method of

23

appointment. Sub rulé, ‘(2) of rule 3 -of thé rules empowefs the

déPgl'tlnent concerned to lay down the method of appointment,

- qualifications and other conditions applicable 10 a ’posi/ in

consultation with the Establishment and Administration Department

and the Finance Department.

. While. Rule 7 of the rules is regarding appdin'tment by promotion or

transfer. Sub rule 3) of fiule 7 of the ruléé states that:

H{hy l‘u '

Pt tiwvs

LSeevice ribhance)
Yesiuawlnr

(3) Persons poﬁ.lssessmg such qualtf cations and
fulfilling Sucl|/z cond%tzons as laid down for the purpose of
promotion or transfer to a post, shall be considered by
the Departmentall Promotion. Committee or - the

Provmczal Selecnon Board for promotzon or transfer as

the case may be.” |

i
L
.
o
|
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|
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Service Appeat No.7639/2021 titled "Shahigl Ali Khan.vs. Covernment of KP & others ™. Service Appeal No.7660:2021
. titled “Rinvan versus Government of KP l¢ others ™, Service Appeal No.76G1/2021 titled ~ Wajahat Hussain versus
Govermnent of KP & others, "Service App eal Nu.7662/20201 titled “Javeduliohversus Government & others”, and
Service Appeal No,7663/20201. titled “Inamullah and Government of KP & ethers ", decided on I5. 04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan. Chairman and Mrs. Rozinat Rehman, Member Judicial, Khyber Pokhiunkin
' . Service Tribunal, Peshaivar.

c

This means onlf/ the persons possessing the qualifications and
. . H * l . .

ful‘ﬁlli’ng'such condition-‘-l%s as laid cloWn-for.t.he purpose of

~promotion shall be conSﬂdered for promotion because it does

: | B
not leave room for the persons, who do not possess such
qualification and fulﬁl%ing' such . conditions, to be also

N - I

consider_é:d for such. promotion. Vide Notiﬁcﬁtion
No.SO(E)/_IRR:.’éB-S/"?S dated 17-.02.2011,: tiwe Irrigation
,Departn*.lent of the Khyb;;i' Paldiiunl<hwa, in consultation with
the fEstabliAshment‘ & Ad.li‘ininistratiiqn Depaﬂrr‘xent and Finance

Department, laid down, the method of recruitment,

qualification and other conditions specified in columns No.3 to

5 of Appeh_dix (pages 1 to 5) to the above notification, made
applicable fo the posts ih. column No.2 of the Appendix. At

serial No.4 of the 'Appe.ncrix the post-of Assistant Engineer/Sub.

Divisional Officer/Assistant Director (BPS-17) is mentioned.

The cjualiﬁcation for "appointmenf is‘pre.scribed to be BE/BSc
. ] . : .

,Univers'it'y. Sixty-five perc_ént of the posts were to be filled in

through initial recruitment. Ten percent by promotion on the

e NI ' . , T .
\\;\xtg,aﬁz‘ti‘)\%%s of seniority cum fitness from amongst the Sub Engineers
PG ) .

ves

who acquired, during service, degree in Civil or Mechanical
. , ! .
Engineeririg from |a recognized University. Five percent by
. . - ! -
L L.
promotion, on the basis of seniority cum fitness, from amongst

e~ the Sub Engineers who joined service as degree holders in

Civil/Mechanical | Eh%g,i'r_;eerihg.'  Vide  Notification

Degree in"CivilMeéhan cal Engineering from a récognized -

RV

' _kg;\)
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; ‘ ' ‘ | Service Appeat No.765972021 titled " Shahfdtf‘/i Khan..vs..Government of KP & others", Service 4ppem‘ No. 766072021 fﬁﬁ

v : titled " Rizwan versus Gaverpment olka r.\'r vthers”, Servicé Appeal No.7661/2021 titled * ‘Wajahat Hussain verse: .
) .- Governutent of KP & others, Serwa Appea! No. 7662420201 titled " Javecullah versis Govermment & others”, and L
N Service Appeal No.7663/20201 titled |InamuHah and Government of KP & others ", decided on 15.04.2022 by Division,

: Rench comprising Mr: Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Munbcr Judicial, Khyher l’ui\hllm/u‘m
’ - " |Service Tribunal, Peshmmr :

| NOV._SOE/IRR’I/23-5/2010 il dated 25.06. 2012, the notlﬁcatlon

l

.of 20]1 was amende he amendments relevant to these

appeals, aré reproduced as under:

‘Ameriddments
11 .' a . Al

!
%
§
i
]

[n the Appendix,

1. Against seplal 'Na.t'#,‘in_ .column'No.S,' for the éxisting
entries, in clausé (b), (c)and (d), the following shall

'Y ‘ . ‘ be réspecti\ ely substituted, namely:

(b) twe_lvé 'perc=nt by promonon on the basis of |

seniority cum ﬁtness from" amongst the Sub
-+ Engineers,| having degree in Civil ' Engineering or

Mechanical * Engineering: from- a  recognized

Universityjand have passed departméntal grade B&A

§
examination with five years’ service as such.

Note:- For the purpose of clause (b)i, a joint seniority

Sub [Engineers having degree in Civil

e

list of th

‘ Eﬁg’ineering or | Mechanical Eng.i,rileering shall be

~ maintained and their seniority is to be reckoned from

A -t o L . . . S
Q%%g \}:‘%@ vl - the date of their appointment as Sub Engineer.
o \'}%%“‘ : . o o
z‘i“-‘?)&%’aﬁ ' : ' ﬂ

24.The working paper also ?ontalned the requlrement of the rules and

. " - 1
~in view of the same, Ithe panel of ofﬁcers was prepared on

Kh;::..- Ml proforma-II, which cl.eaérly shows that all the appella.nts were

Serviee Trifnnad : o o Y

st eligible and the ofﬁ»cers.l, ho were allegedly holding acting clla1‘gé

T



< . il )

‘ ) I i i ) M. . \
’ Service Appeal No.7659/2021 titled "Shahid ﬂlli Khan..vs:.Government of KP & others", Service Appeal No.7660/2021
[ !

! titled * Rizwan versus Government of KP &Lo!hers". Seryice Appeal No.7661/2021 titled “Wajahat Hussain versus
e " Government of KP-& others, "Service Abpegl No.7662/20201 titled “Javedullah versus Government & others", and
Service Appeal No.7663/2020}4 titled “Jncmudlah and Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khon Cl‘gairman and Mrs. Rozina Rehman, Membér-Judicial, Khyber [’akhumkhw

. Service Tribunal, Peshawar. : :

of the lpo'sts; were not eligible. Neither any deficiency of any of the

i e
'aplz;ellants could be poihﬁfpd outiin the replies nor argued before us
rather in paragraph 6 of the replies, the eligib"ili-ty and fitness of the

appellants was admitted} in unequivocal terms. The only reason
which was stated in the. replies, the non-availability of the.posts
. e ; | |

because the vacant ﬁostsi detailed in the working paper and in the
' : minutes of the DPC, were Qcéﬁpied by the ineligible officers on

acting charge basis sifice 2011 in utter violation of the rules and the

|

‘ _ “ method laid down By the department concerned.

25.In a recent judgment rebdrtéd as 2022 SCMR 448 titled “Bashir

Ahmed deini,_D&SJ, Dera Allah Yar and others Versus Hon'ble

Chairman and Member of ~Administration Committee  and

Promotion Corumittee of hon'ble High Court of Balochistan and

s

. others”, the august Supre me Court of Pakistan has held as under:

g 13, According to} Section 8 of the Civil Servants Act,
& o 1973, for prope_f" administration of a service, cadre or post,

l the appointing autharity is required to make_out a seniority
. list of the members} but no vested right is conferred to a
1 pc;rticztlar' seniority| in such service, cadre or post. The
letter of the law further elucidates that seniority in a post,

I - . service.or cadre to Which a civil servant is appointed shall
— . take effect frohlz the date of regular appointment to that
X : post, whereas Section 9 is germane to the promotion which
- prescribes that|a c{vil servant possessing such minimum
qualifications as may be prescribed shall be eligible for
b promotion . t6 | a lthigher post under the rules for

(‘:"{;ye%“’a“w departmental promation in the service or cadre to which
fee®

S he belongs. Howeyer, if it is a Selection Post then
s A P - .

e promotion shall. be granted on the basis of selection on
merit_and if the post is Non- Selection Post then on the
basis of senioriity-czjm-ﬁtness. A quick look and preview of

ATTESTY  Rule 8-B of ihe Civil Servants (Appointment, Promotion

and Transfer) 'Rule‘s 1973 (1973 Rules') shows that an
* Acting Charge |Appgintment can be made against the posts

n which are likely tofﬁzll vacant for a period of six months or
lve '1‘rilu::< L L ! . A
Pt:xh'.n{:us. ral ) ’ ' !

g{h."h [EX {»;;RA?IF
Sery; 't



Service f!ppe;ll No. 7659/202," titledd “Skahid Ali Khan..v.\'«(.Jawrmnenl of KP & others”, Service Appeal No.7660/2021
L " titted * Riswan versus Goverument of KP &jothers ", Service Appeal No.7661/2021 litled " Wajahat Hussain versus
(R Governmnent of KP & olher:s', “Service dppeql No.7662/20201 titled “Javeduliah versus Government & others”, und
. Service Appeal No.7663/20201 titled “In Hlah and Government of KP & others", decided on 15.04.2022 by Division
Bench comprising Mr. Kalin Arshad Khan, (‘.'h‘pinnuh and Mrs. Rozina Rehman, Member Judicidl, Khyber Pakhtunkhw
: : Service Tribunal, Peshawar. :
- ! :
. more which tzpp?intmenr. can be made on the
recommendations of Departmental Promotion Committee
. or the Selection Board. The acting charge appointment
" does not amount tLo an appointment by promotion on
regular basis for any purpose including seniority and also
does not confer any‘i| vested right for regular promotion to
the post held on acting charge basis. Under- Rule 18, the
-method of making Ad-hoc Appointments is available with
the procedure that iff any post is required.to be filled under
the Federal Pu??lic Service Commission (Function) Rules,
1978, the appointing authority shall forward a requisition
to the Commis;viionv =imm_ediately. However, in exceptional
cases ‘ad-hoc appointment may be made for a period of six
“months.or less withlprior clearance of the Commission as
" provided in Rule | !9 wherein if the appointing authority
. considers it to|be in public interest 10 fill a post falling
® ' : within the purview of Commission urgently pendi_ng
' o nomination of a candidate, it may proceed to fill it on ad-
hoc basis for|a period of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made under Section 8 are similar to that of

Civil Servants! Act} 1973. Here also in Section 8, it is

clarified that the se
which a civil servan
date of reguldr_ap}

niority in the post, service or cadre to
t is promoted shall take effect from the
ointment to that post and the criteria

for promotioni is aldo laid down with like prerequisites for
the selection post apd or non-selection post as provided in
Civil Servants Act, |1973. So far as ad-hoc and temporary
appointmentsiare concerned; Rules I 6 to 18 of Balochistan
Civil- Servants '_(Aﬁpointment; . Promotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled| through Commission, the Administrative
Secretary of the Department-shall forward d requisition in
. the prescribed form to the Commission, however, when an
: Adm'_inistrarivlle' Department considers: it to be in -public -
interest to fill in 'a post falling -within the purview of
Commission [urgently, it may, pending nomination of a
candidate by the Commission, with prior approval of the
competent _aiuthorit}), proceed to fill such post on ad-hoc
basis for a p|eri0a' not exceeding six months by advertising
the same. Tl|ze Acting Charge appointment is encapsulated
under Rule 8 with| the rider that appointment on acting
charge basils' shall neither amount to a promotion on
regular ba-siis for any purpose including seniority, nor shall

it confer any vested right for regular promotion to the post
held on acting charge basis.”
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Service Appeal No.76
titled "Rizwan vers

Bench comprising Mr.

Govermuent of KP & others, “Service AppeT
Service Appeal No.7663/20201 titled * namill

& others", Service Appeal No.7660/2021
/2021 titled " Wajahat Hussuin versus

versus Government & others ", dnd
' decided on 15.04.2022 by Division
mber Judicial, Khyber Pakhtunkine

502021 titled “Shahid #1i Khan..vs..Government of KP
us Government of KP d;olhers “, Service Appeal No.7661

{ No.7662/20201 titled “Javeditlah
oh and Government of KP & others’
Leeirman and Mrs, Rosina Relmun, Me
Service Tribunal, Péshawar.

Kalim Arshad Khan, C

~ 26.Last but no
their own

_appellant's

No.SO(E)/TRRI:/4-3/D
Engr. Bakhtiar, (6h Ly

Engineer/Assistant Engi

basis), to

This actl

malafide but also prc'vesith
were being discrimil

-in accordance with law.

27 Before

address a possible |quest

meetin

“final

judgment of the

1991

that:

proniotion, whereby the appellants were, in a way,

. promotion on the

: TTibunaLIn this [resp

] .
t the least, it slleems quite aston
. ‘ ] |

| k

stance that there was no vacancy

ishing that, while negating
"available so that the

could be pro'rénotéd,lt_he.respondénts, vide Notification

'PC%J/ZO’I 9/Vol-IX dated 28.03 2022, promoted

one of the eligible) Graduate Sub-

heelj BS-17 (ACB means acting charge

the post of|Assistant Engineef (BS-17) on regular basis.

on of the respondents not only speaks volumes about their

e stance taken by the appellants that they

atedd and were not being dealt with equally or

_parting with the judgment we deemed it appropriate to

ion and that is whether the minutes of the

g of the DPC? deferring'the Agenda item-I1 pertaining to

‘ignored from

pretex-# diécﬂssed hereinabove, could be termed as
ofder’ .enabl_ing' E]‘Jlthe appél'lants to file appeal before this
ecé we will rgfér and.de.riv,e wisdom ‘from the
august Supreme Court of Pékistan 1:éﬁortéd ést;LD

SC.226 _ti'tléd «Drl Sabir Zameer Siddiqui versus Mian Abdul

Malik and 4 others™. It \iivas f_ogrid by the honourable Supreme Court

a“ : . . il -‘ . ' » B - .
. “5. Therelis no requirement of law provided anywhere as

to how a lfinal’ oﬂdér,is to be passed.in a departmental
proceeding. In_\the presenl case, not_only _the
representlative of .the comipetent authority considered the
comments offerea: in_the High Court fo be the final
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Service dppeal No.7659/2021 l;'!led “Shahid Ali Khan..vs. Government of KP & others”, Service Appeal No. 766072021 rs E /

i

- i titled " Riowan versus Governtent of KP|& IIolhers * Servige Appeal No.766 172021 tisled " Wajahat Hussain versus £ 0

: bi- Government of KP & others, "Service Appegl No. 7662/20201 titled “Javedullah versus Government & others", and #
- Service Agpeal No.7663/20201 titled "(na:huﬁ,ah and Government of KP & others". decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan. Cl‘lllltllirman and Mrs. Rozina Rehman, Member Judicial, Khyher Pakhtinking
’ : . Service Tribunal, Peshawar. .

order but the High Court itself- acted on _such
~ representation thoreby inducing the appellant to_seek
further relief_in laccordance with law. The appellant
could in the ciréumstances, approach the Service
Tribunal for the reliéf "~

!

(Underlining is lqursjl

28.We also refer to the judlgment“o'f the honourable High Court of
. : ‘ ! . .

Sindh repdrt_ed as 2000% PLC CS 206 titled “Mian Muhammad
Mohsin Raza versit.s Miss:Riﬁ'at _Shiekh First Senior C‘iv'il Judge and

others”, wherein the hondurable -High'Co'urt'of Sir_idh‘,. while dealing

® ' with the term ‘final order] observed as under:

“It would not be out of place to mention that appeals
before the SeWi'r:e 'j’f‘ibunal are provided by section 4 of
the Sindh Servicl-e T‘ribunals Act, 1 973-,]ag’ai313t any "final
order" The term "order" cannot be given any restricted
connotation and astheld in Muhammad Anis Qureshi v.
Secretary Ministry Yof Communication 1986 PLC (C.S.)
664, the word: Morder" as used in section 4 of the Service
Tribunals Act, 1973, is used in_a wider sense.to include
any communication which adversely _affects. a_civil
servant.”’ i o ‘

(Uﬁderlinihg is ours%l)|‘
For ’.the féregoing reaso'nfs, we hold that the m'inhtes of the

| mee.l}ing of the DPC dated 23.06.20.2 1, ‘defei'ring' the Agenda item
NO:.IIII relating to promotion would arﬁount to depriving/ignoring
'th‘e appel'la'r}ts from | promotion and is thus a communication

adversely affectitig them, | therefore, it ‘would be considered a

ATTESTED “final order’ within the meaning of segtibn 4 .of the Khyber

Pakhtunkhwa Service Trib:{mal Act, 1974.

Khvhe s LAY D P
Servied’ - iy -'!‘21)/,? : - %(;‘ ,{-(.—f;‘%;}&
arnira vy ' ' : i . . ! . . e W
§ / 29.In the given c1rcun_13tanc1es, we allow these appeals and\difect the
N o

respondents to consider the appellants for promotion agaihst the




Service Appeal No.7659/2021 titled "'ShakidAli Khan..vs.Government of KP & others". Service Appeal No.7660/2021
titled *Riziean versus Government of KP & others”, Service Appeal No.7661/2021 titled " Wajahat Hussain versus:
Govermneni of KF & others, "Service Appeal No. 7662720201 titled “Javedullah versus Government & others”, and
Service Appeal No.7663/20201 titled " Inamullah and Governiment of KP & others”. decided on 15.04.2022 by Division|
Bench comprising Mr. Kalim Arshad Khan; C rairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunkhw
. \Service Tribunal, Peshawar.

" 1 = ,
vacant posts. The DPC shall be held at the earliest possible, but not

later than anOmh of re.c;'leipt 't_his‘ judgment>C0pi¢s of this judgment
be placed on all the connected appeal files. Consign.
30.Pronounced in open|Court at Peshawar and given under our

. S - hands and the seal of thie Tt.jibi;nal on this 15" day of April, 2022. |

ARSHAD KHAN

KALIM
' Chairman
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HE‘\\
ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY ~

IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories in the Irrigation

Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrigation * In chair
Engr: Ghulam Ishag Khan, C.E (North) Irrigation . ' Member

3. M Muhammad Nawaz, Additional Secretary : Secretary/Member
Irrigation Department. : -

4. Mr. Sultan Wazir, Section Officer|(Reg-V), ' Member
Establishment Department. ‘

5. Mr. Niamat Khan, Section Officer (SR-III), Member
Finance Department. - ' '

2. The following agenda items were discussed in the meeting: -

i Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate Sl’:b Engineers to the post of Assistant
Engineer/Sub Divisional Offlcer (BS-17).

iii.  Promotion of AsswtantlStenographer to the post of Superintendent (BS-17)
(Regional office Cadre).

3. After recitation from the [Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Iterl'ns. |
Agenda Item No. I

Promotion of Diploma Holder|Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

4, The Additional Secretary informed the forum that three (03) No. posts of
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant i:n the Department
which are required to be filled in u|nder 15% quota by promotioq on the basis of
seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed

Departmental Grade‘ B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the
officials/officers included in the panel, the committee unanimously recommended the
foliowing Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional

i Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii.  Mr. Daud Khan




-
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6. The Additional Secretary informelzd the forum that four (04 No.) ex-cadre/project 3/,2:,

posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989.

7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the -panel. The officials at Sr. No. 06 and 07 ie.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 anc! from 01.01.2011 to 31.12.2021 respectively, hence
the committeer not considered their |appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratuilah.

ii. Mr. Magsood Ali.

iii. Mr. Muhammad Igbal

iv. Mr. Muhammad Yaqoob
Agenda Item No. II

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. The committee was apprised| that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness

from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against thel reqular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No. 1to 3, 5t0 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of
the Departmental Promotion Committee [(DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of the appellants was deferred. The aggrieved ~ofﬁcial
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and direct_ed the respondents as under: -

“To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest possible, | but not later than a month of receipt thi:
Judgment”

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or
29.06.2022, advised that the Administrative Department may consider the case of appellants fo!
promotion, instead of filling of CPLA {Annex-I). '
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11. After examining. all the relevant record and judgment of Service Tribunal

| : .
dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously

recommended the following (05) eligible Graduate Sub Engineers to the post of

. |
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental

Grade B&A examination in Irrigation Department on regular basis w.e.f the date of

deferment of the previous DPC meeting i.e. 23.06.2021

i Mr. Inamuliah.

it Mr. Shahid Ali Khan.
ili.  Mr. Rizwan. ‘
iv.  Mr. Javeduliah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. II1 !

Promotion of Assistant/Stenographer to the post of Supermtendent (BS-17)
(Regional office Cadre). . }
12. The forum was informed|that one (01) No. regﬁlar post (i)f Superintendent
(BS-17) is lying vacant which is required to be filled in by promotio;n on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale St:enographers with
at least five-year service as such. The committee was further apprised that three (03)

No. ex-cadre/project Post of Superintendent are lying vacant in the Department which

are required to be filled in on appointment on acting charge basis.

13. After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the |panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents.

The meeting ended with [vote of thanks from and to the chair.

. Séﬁret@ry‘ Irfigation.

? '% Chairman

'

o “ﬁ} .
Chief En& lgeér&NG""h) / ‘. Additional Secrefary
Irrigation- epartment Irrigation Department

(Member) (Member/Secretary)

“Section Officer (R-V) séctuon Officer (SR-IIT)
Establishment Department ‘ Finance Department
(Member) (Member)




AUTHORITY LE‘ITER

I Addltlonal Secretary to Govt. of Khyber Pakhtunkhwa Irngatlon Department do
* hereby authorize Mr. Roz Amin, Superintendent (BS- 17) Litigation Sectlon Irngatlon-‘ s
Department to file Para-wise comments and make statement - before the - Khyber*'_'-__:
Pakhtunkhwa Service Trlbunal Peshawar in connection with Serwce Appeal No. 14/2023 : SR
filed by Engr. Amjad Ali SDO Tubewells Vs Government of Khyber Pakhtunkhwa throughj el

Chief Secretary & others.

% :
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ADDITJONAL SECRETARY, .
IRRIGATION DEPARTMENT - -




