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Khyvber Pakhtukhwa
Service ‘Fribunal

SERVICE API%?EAL NO.16/2023  biary No. ,éi_é_

M/zg/gwg

AEr‘igineer Sohail Khan

Petitioner
VERSUS |
Government of Khyber Pakhtunkhwa through Respondents :
Chief Secretary & others ‘
AFFIbAVIT

I, Roz Amin, Superintendent Litigation | Sectlon Irrlgatlon Department on behalf of o

respondent No. 01 & 02 do hereby afﬁ m and declare on oath that the contents of_ ‘
para-wise comments are true and correc,j to the best of my knowledge and belief that
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath
that in this appeal, the answering respondents have neither been placed ex-parte nor ”
their defense/ struck @ cost

|

Deponent

'——'; ]
RoZ Amin

Superintendent Litigation Section -

| Irrigation Department

CNIC No. 17301-1431398-7 -
Cell No. 0311-9296743




EFORE THE KHYBER PAKHTUNK

Service appeal No. 16/2023

Engineer Muhammad Sohail Khan SDO Chitral Upper,

Irrigation Sub Division, Chitral

Chief Secretary, Khyber Pakhtunkhwa and others

HWA SERVICE TRIBUNAL, PESHAWAR

Appellant

Versus

Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:

Preliminary ob]'ecfions:

S s w e

ON FACTS
1.

. appeal/representation on 06.09.20

That the appellant has got no cause of action/locus standi.
That the appellant has not come to this court with clean hands.
That the appellant has concealed some material facts from this Hon’ble Tribunal.

That the appellant is disentitled fo
That the appeal of the appellant is

r the relief claimed.

time barred.

That the appeal is bad for misjoinder and nonjoinder of necessary parties.

Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service

Commission vide this Department
Pertains to record.

Para-3 is correct to the extent tha
but the item of promotion of Gra
Engineers/SDOs was deferred
Department (Minutes dated 23.06

Notification dated.24.09.2021.

t meeting of the DPC was held on 23.06.2021
duate Sub Engineers to the post of Assistant
for some clarification from Establishment
2021 are Annex-I). M/S Inamullah, Shahid Ali

Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals.

Para-04 is correct to the extent that after decision of the Service Tribunal dated

15.04.2022 (Annex-1II), meeting
of directions of Service Tribunal, th

of the DPC was held on 19.07.2022 and in light
e DPC recommended M/S Inamullah, Shahid Ali

Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of

Assistant Engineers/SDOs w.e.f
(Annex-III)

Para-05 is correct to the extent

#l

23.06.2021. Minutes of the meeting are at

that appellants have filed a joint
22 which is time bared.




’ Grounds: -
A.

. Pertains to recb‘rd.

Incorrect. The promotion order dated 26.08.2022 is legal in accordance with' law.
and has been issued in light of directions of Service Tribunal dated 15.04.2022 by
convening meeting of the Departmental Promotion Committee.

Para-B is Incorrect as explained in Para-A above.
Para-C is Incorrect as explained in Para-A above.
Para-D is Incorrect as explained in|Para-A above.
Para-E is Incorrect as explained in Para-A above,

Para-F is Incorrect as explained in|Para-A above.

That the respondents also seek permission of this Hon’ble Tribunal to raise further '
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may
be dismissed with cost, please.

) e

Secreta "Govt. of Khyber Pakhtunkhwa,
Irrigation Department
Respondent No. 01 to 04
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 MINUTES OF THE DEPARTMENTAL ' [TTEE MEETING HELD

ON 23.6.2 - HE CH; 1P OF SECRETARY
IRRIGATION DEPAR

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular basis, 8 fneeting of the Departmental promotion Committee held
on 23.06.2021 under the chairmanshilla of Secretary Irrigation. The foliowing attended

the meeting:-

1. Muhammad Tahir Orakzai, Secretary Irrigation ' In chair

5. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member

3. Mr. Wasil Khan, Additional Secretary secretary/Member
Irrigation Department. '

4. Mr. Jamshid Khan, Deputy Secretary (Reg-I1I), : Member
Establishment Department. «

5.  Mr. Niamat Khan, Section Officer (SR-111), Member
Finance Department.

2. The following agenda items were discussed in the meeting:-

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (8S-17).

ii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
iii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv. Promotion of Diploma H:older Sub Engineers to the post of Assistant

Engineer/Sub Divisional Olfﬂcer (8S-17).

V. Promotion of B. Tech (Hons) Degree holder Sub Engineers to the posi of
Assistant Engineer/Sub Divisional Officer (BS-17). -

vi. Promotion of Superintenr'!ent (BS-17) to the post of Administrative Officer
(BS-17)

vii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
Circle Cadre. '

Item No. I

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary presented the
agenda that (05) reguiar posts of Deputy Collector (BS-17) are lying vacant which are
required to be filled in by promation on the basls of senlority-cum-ﬂtness from amongst
the Zilldars with at least five yeTrs service as such,

4, After examining all the relevant record of the Zilladars Included In the
panel, the committee unanimously recommended the following eliglble Zilladars (BS-15)

 to the post of Deputy Collector|(BS-17) in Irrigation Department on regular basis:-

i.  Mr. Noor Rehman.

il.  Mr, Farid Ullah|

fii, Mr, Muhammatll Saad Jan. -
iv.  Mr. Nabi Rehmat,

V. Mr. Abdul Wadood.




s Item No. II

5. The Additional Secretary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior -
Scale Stenographers with at least five years service as such.

6. | After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discussion, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in
Irrigation Department on regular basis:-

i Mr. Farhad Ali.
ii. Mr. Liagat Ali.
ili.  Mr. Ghulam Farooq.

Item No. III

deyered,

7. The Agenda item was di#ered for want of clariﬁcataon of Establishment
Department on the following:-

i As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A

.examination against which Six (06) officer are working on regular basis while
Seven (07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

i, Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
pron‘iotion to the post of A]ssistant Engineer and the above mentioned seven
Graduate Sub Engineers were appointed to the post of Assistant Engineer
(BS-17) on acting charge basis in 2011.

ii.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in|2020 and the next will be held in 2022, The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “B&A passed) have passed their
‘mandatory Grade B examination and will appear in the A examination in  2022.
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- regular posts of Assistant Engineers/Sub Divisional Officer (BS-

8. The advice of the Establishment Départment will be solicited through a (O

separate letter that:-

i As to whether the amended| rules notified on 25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

i, If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on

regular basis or otherwise.
Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No.’

regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diplloma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed {departmental Grade B and A examination with five
years service as such,

10. The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:-

i Mr. Riaz Muhammad.
il Mr. Waqar Shah.
iii. Mr. Noora Jan.

iv.  Mr. Jehanzeb.

v. Mr. Farman Uliah.
vi.  Mr. Shafqat Faheem.
vii.  Mr. Asad Ullah Jan.

Item No. V

11. ' The Chief Engineer (South) Irrigation presented the agenda that (02) No.

17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst

the Sub Engineers having degreein B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such.

-
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12, After examining all tﬁe relevant re'éordof the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Englneers to the post of Assistant Enginéer/Sub Divisional
Officer (BS-17) in Irrigation Department on regular basis:- |

i Mr. Khurshid Ahmad.
il | Mr. Muhammad Shoaib.

Item No. VI

13. The Additional Secretary, Ifrigation Department presented the agenda that
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Department which is
required to be filied in by promotion c|Jn the basis of senlority-cum-fitness from amongst

the Superintendents of the Department having at least three years service.

14, ~ After examining all the| relevant record of thé Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basls.

Item No, VII

i5. The Chief Engineer (South) Irrigation Department presented the agenda
that (01) No. regular post of Superintendent (BS-17) is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.1. Khan (Circle Cadre) which Is required to
be filled In by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee -unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to tr||e post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years

service.

The meeting ended with vote of thanks from and to the chair.

Aaryﬂrﬂgaﬁd
- Chairman

I L 7 .
Chief Engineer (Sogth) Depu
Irrigation Departmept (Member) Establis

Section Officer (SR-1I)
Finance Department (Member)

Irrigation Department
(Secretary/Member)
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Ne.vice Appeal No.76592021 titléd f’:Shai !ld Al Khan vs‘;GovernmenI of KP & others”, Service Appeal No.7660:2021
cithed “Rinwan versus Go*vermnenl.ofK P &atircrs”, Service Appeal No.7661/2021 ltlled *‘Wajahat Hussain versus
Giovernment of KP & others, “Servicz Appeal No.7662/2020] titled “Javedullah versus Government & others™, and
Sevive dppeal No.7663/20201 titled ‘Indrisllah and Government of KP & others", decided on 15.04.2022 by Division
liench umrpusmv Mz Kelim Arshad wan Chairman and Mrs. Ruzina Rehman, Meml)er Judicial, Khyber Pa mﬂ"\-{ 2
| .Serwz:e Tribunal, Peshawar. W 4T
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KHYBER’ PAKHT
. \ PESHAWAR.

BEFOR_E KALIM ARSHAD KHAN, CHAIRMAN
AR KOZINA REHMAN, MEMBER(J)

Se'rv!zce Appeal No: 7659/2021

Shahid Al: Xhan (Sub Divisional Officer, Shahbaz Garhi Irrigation
SUblelblOl‘l DIS'LI ict Mardan) son of Iehan Safdar....... (Appellant)”

| - Versus

. Government of Khy,ber?akhtunkhwa tlnough Chief Secretary,
Civil Secretariat, Peshawar. -

. Secret‘uy: to Governiment of Khyber Pakhtunkhwa Irrigation

Department, Civil Sem?tanat Peshawar. :

. Chief Engineer (South), Irrigation Departmcnt W'usal\ Road,
‘Khyber Pak‘htunl&wa Peshawax ................... . .(Respon dents)

Present: . lﬂ : .
Mr. Amin ur Rehﬁxan Yousafza1 Advocate...For appellant. .
Mr. Muliammad Riaz Khan Painda Khel, '

" Assistant Advocalte General ................... For respondents.
- Date of Instifution. .............. ...18.10.2021
' Date of Hearing........ S PRI 14.04.2022
I “Date of Decision............... e, 15.04.2022
A I |
. : .2 Se.r'iwce‘ Appeal No.7660/2021
I .

Rizwanullah (Sub D1 isional Officer, Flood Irrigzﬁ’ion ‘Subdivision
No.II, Dlotrlct DIKhan) son of Abdul Rehman ............ (Appellant)

- Ver suq :

: Gov«.rnmem of . Khyoe1Paid1tunkhwa through .Chief Seuetd-y,
Civil Secretariat, Pesh awar,

. Secretary . to Goveri nent of Khybex Pakhtunkhwa [rrigation
- Department; Civil Secxetauat Peshawar. ‘

. Chief Engineer (Scuith), Irrigation Department Warsak Road,
Khyber Pakhtunkhwa Peshawar...' ..................... (Respondents) ‘

Present:

Mr"Amin ur Rehn! hman Yousafzai, Advocate F01 appellant.
Mr. Muhammad Rlaz Khan Painda Khel,

Asswtant Advocate General ................... For responden
. Date ofJnstltlutlon ................ l,.....]8 10.2021] .
. 1 .
v Date of [—Ieauno ........... i, 14.04. 702

Due o1 Delmglon ........ AU 15.04. ’707
i‘ '
|



Service Appeal No. 7663/2020:' titled "Inam
Bench comprisingﬁ_r{.r_‘u‘{blim Arshad Khan,

Service 'Ippeal No.7639/2021 titled * Shahtd 4!1 I\hcm Vi, (.rovernmenl of KP & others ™, Service Appeal No.7660/2021

£

Y/

ritled " Rizowan versus Government of K P'& others”, Sertice Appeal No.7661/2021 titled "*Wajahat Hussain versus L?‘! &
Govermment of KP & others, “Service Appeal 1No 76 62/2020[ titled “Javedullah versus Government & others”, and

u!Iah and Government of KP & other.s decided on 15.04.2022 by Dnuswn . f"

Chairman and Mrs. Rozina Rehman, Membcr Judicial, Khyber Palhtunkhw

Service Tribunal, Peshenvar,

.

1.

1
2
3.
ATTESTED
K hy iu ™~

Service 1y niun.l!
LR (FTRERY Y

'Government of Khyb
Civil Secretariat, Peshawa
2. Secretary to Governme

- Present:

..GOVernmént of Khyk

. Secretary. to Govern

i

3, sé‘rvvncL Appeal No.7661/2021

Wa jah"lt Hu ssain(Sub,

. Power Subdwxsxon Ora<7

Department Civil Secretar
3. Chief Engineer (Sout
- Khyber Pakhtunkhwa, P|

Mr. Amin ur Rehm
" Mr. Muhammad R;
Assistant' Advocate

Date of Instit
‘Date of Heari
‘Date of Decis

eI

ution

Versus

Palchtunkhwa through Chief Secrutary, »
.
nt of Khybel Pakhtunkhwa Irrloatlon
|1a1; Peshawar.

h), Irrigation Department Warsak Road,
CSde&l‘ ....... e

(Respomlentv)

1 Yousafzal, Advocate....Flor appellant.

ar
ar‘c Khan Painda Khel, _
General ...................For respondents.

0N 18.102021
NE.irriieeieeieiinns 14.04.2022
1OM. e, . 15.04.2022

4. Se;
'quedullah(Assmtant H

Subd1V1310n Jamrud an
Malook Khan

oooooooooooo

Civil Secretariat, Pesha

Department, Civil Secre
Chief Engineer (Sou
Khyber Pakhtunkhwa, ¥

)

e

rvnce Appe'll No.7662/20?1

n

gineer OPS, Imgatxon and Hydel  Power
d

Landi Kotal, District Khyber) son of Asad
(Appellant) -
'Versu‘s .

-~ /‘
//

erPakhturikhwa through Chief ! Secretary,
ar.

Ie:nt of Khyber Pakhtunkhwa Imgatlon
tariat, Peshawar.

th), Irrigation Department'
shawar.

Warsak Road,
(Respondents)

.........................

t
!

Present:

Mr. A;mln ur Rehma

Mr. Muhammad Riiaz
Assistant Advocatl'e
Date of Instltufuon
‘Date of Hearm
Date of De01.|%1

n Yousafzai, Advocate...For appellant.

iz Khan Painda Khel,
General .

....................

For respondents.
18.10.2021
14.04.2022
115.04.2022

.....................

.........................

........................

Daﬁo?'




: : ' ll
v ‘ ' !»
¢ . . Service Appeal No.7659/2021 nlled Slmhu:l A!: Khan..vs. Gmernmem of KP & others”, Service Appeal No.7660/2021
= . . titled "Rizwan versus Government of KP & r'.rlhus Setvice Appeal No.7661/2021 mled ‘Wajahat Hussain versus .
. | Government of KP & others, "Service Apps al No.7662/20201 titled “Javediillah versus Governmen! & others”, and \’L 25
i

Jfﬂl‘

Service Appeal No.7663/20201 tided * ‘Inaimilioh and Government-of kP & others®, decided on 15.04.2022 by Dwma
Bench wmprmnng “Kalim Arshod Khan, Chairman and Mrs. Rozina Rehman Wunbcr Judiviad, I&h}ber 5 (zkhuml\lmﬁ

| Service 'Iubunal Fe\huu G = i S Q\\
- HERSERS
NS

7
5. Seer ce Appeal No.7663/2021 %‘

\\\

Inamulhh(Sub D1ws10r}|1'al Officer, Irngauon Subdiysi n"(* K ; ;
Shangla District Swat) se\m of Purdil Khan. . ’(A}‘{p

. Versus

1. Government of Khyb ,rPakhtun.khwa throuOh Chlef Secretary,
Civil Secretariat, Peshawar.

2. Secretary to Government of Khyber - Pakhtunkhwa Imgatlon

' Department, Civil Secrejariat, Peshawar.

3. Chief Engineer (South), Irrigation Department, Warsak Rmd
Khyber Paldlturﬂch\lva Pleshawar......... T, (Respomlen s)

Present:

Mr. Amin ur Rehman Yousafzai, Advocate...For appellant

. Mr. Muhammad Riaz Khan Painda Khel, |
Assistant Advocate General ............. .....For respondents.
Date of Tnstitition....................18.10.2021
Date of Hea'tng ........ PUTUIURRRR 14.04.2022
) sion

Date of Decision. . ...ovvvvivivennnnn. 15.04.2022

: _**************ﬁ****** ’
. : ] .

-APPEALS UNDER: SECTION 4 OF THE KHYBER
.-.PEAKHTUNKHWA SERVICE = TRIBUNAL ACT, 1974
AGAINST THE DEC ISION/RECOIV[MENDATION OF THE
DEPARTMENTAL PROMOTION COMMITTEE, IN™ ITS
MEETING DATED 23.06.2021, REGARDING AGENDA
ITEM NO.III, ON THE BASIS OF WHEREOF,. CASE OF
PROMOTION OF |THE APPELLANTS OF ALL THE
APPEALS AS ASSIrSTANT ENGINEER/SUB-DIVISIONAL

OFFICERS (BS—17) WAS DEFERRED

CONSOLIDAT_ED JUDGEMENT

%’me‘hALIM ARSHAD KHAN CHAIRMAN. Through this

Kﬁ\@ . | ~ single Judgmen't the - mstantSemce Appeal No 7659/2021 titled
ATESTED Shahzd All Khan vs Government of KP & others Sery1ce Appeal

e No. 7660/2021 tltled ‘Rzzwan versis Gover nment of KP & others”,

. ;e e ®

A
Kurvice el st

rshawat Selwce Appeal No. 7661/2021 tltled "Wa]ahat Hussam versus

.] ’




.w\uc Appedal No. 763972021 lllled Shahu Alr Khan..vs.. Governinent of KP & others”, bc;wc:. Appeal No.7660/2021 s
titled " Rizwan versuy uovernmem ofKP o whers” , Service Appeal No.766172021 mled ‘Wajahat Hussain versus LA
" Government of KP & others, "Service 4p;‘wl No.7662/20201 titled " Javedullah versys Government & others ", and
Service Appeal No.7663/20201 titled "/ ltah and Govermment of KP & others”. decided on 15.04.2022 by Dnus:on
Bench comprising Mr Aahm Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkine /f
. Service Tribunal, Peshawar,

A,

-
v

Govemment of KP & others,“Service Appeal No.7662/20201 titled

“Javedullah versus Government & others”- and Service Appeal

© No.7663/20201 tifled “I namuflah and Goyernhaent of KP & others”

are decided because all|are similar in hature. and outcome of the

same decision.

[\

. Facts, s_ufrqunding' the éppgals, are that the appéllants were serving

. Z.LS Sub-Engineers in BF S-11 (upgradq_d to BPS-16 o.n Q7.03.201.8)
in - the .Irriga"nipn' Deg artn.len‘.c;,. that they passed departmental
examir‘;atio.n | ('Erade-Air & Grade-B and be:came' eligible for

promotion to the post-of Assistant Engineer (BS-17), as per the

rules in_:_v_ogue;' -that_tle fespond.ents_.'init‘iated the cases of the .
rap‘p.ellants élong' with gthers for. promotioﬁ and" prepared working
* paper, alongwith "p_ane o.fA eiigibie Graduate Sub engineers, for
_consideration ‘a‘gain.st 1;:2% quo.ta reserved for -the holders. of BSc

|

| ,E‘nginfaefing Degree; tP'gt synopses of the appellants were placed

before the Departmerital Promotion Committee, (DPC), in. its
meeting held on 23.06.2021, under ‘Agenda Item No;III, but the
appellants were not, recommended for promotion rather the Agenda

1tem No.III was deferred on the pretext.to seek guidance from the

N30T Lstthshment Departm ,nt,‘on the following:
i As per amegded service rules of Irrigation Departmeﬁt

_notiﬁed. onf 25.06.2012, twelve posts of ’Assistant

Engineer (j?S-J?) come under 12% share quota of

Graduate: .IS'ub Engzneers along with passmo of

D:moA

'departmenta/ grade B and A emmmatzon against which
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. ) Swwce Appeal No. 765 972021 titled' "Shalud A
' : iitled " Rizwan versus Government of KP &
Government of KP & others, "Service Appeal
Service dppeal No.7663/20201 titled " Inamulia
Bench uuupnsmg Mr, I\ahm Arshad I\han Ch

Se

i Khan vs..Government of KR & othe:s" Service Appeal No.7660/2021
o!hers Service dppeal No.7661/2021 titled " Wajahat Hussain versus

No. 7662/2020/ titled “Javedullah versus Government & others”; und
h’and Governiment of KP & others”, decided on 15.04.2022 by Dn'mon

airman and Mrs. Rozina Rehman. Member Judicial, Khyber Pakhtunkhw

rvice Tribunal, Peshawar.

B
"\g"%
i

The DPC in paragr aph

eqfabllshment th u,ugh a

ion)
getion Qﬁ‘ﬁ ‘ 9 shawaf

{prigatior De ‘9&_

i,

Lii.

a..- As to whether the anﬁénded rules notified on 25.06.2012

'oﬁ“ cers, mclud

Before

‘basis in 20111}

~ appointed I

_the-instant|ca

cIf th'e.preserflt

w'orkingg as Assi

basis since 201

six ojﬁcers are working on regular basis while seven

d in.the panel at serzal No.lto 6 & 9 are

istant Engineer (_BS—] 7). on acting charge

25.0¢

examination: w

.2012

the . passing of grade B&A

as not mandatory for promotion to the

" post of Assislant” Engineer and ‘the above mentioned

seven .Gradudte Sub Engineers were appointed to the

post 'of' Assisiant Engineey (BS-17) on acting charge

The departmental B&A examination is conducted after

- )

i

" every two yeai;rs. The last examination was held in 2020

and the next ‘ivill'_be héld in 2022. The officers of panel

' at serial Noj

passed “their

10 6°& 9 (except No.4 B&A passed) have

mandatory grade B examination and will

appear in z‘he A examination in 2022.

(&2}

are "applicable to. the above employees who were

=1

[

present Serv

1
o

8 of the minutes sought-advice of-the

eparate letter that:

. %.he year 2011 on acting charge basis or the

ce Recruitment rules ‘will be applicable in

service rulés are applicable up‘bn the

officers appomted on acting charge basis then before

\

|
|
:
|
f
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Service A,u/)eal No.7659/2021 titled * Shahrd
Jtitled " Rinwan versus Government of KP &
Government of KP & others, "Service Appe
Service Appeal No.7663/20201 titled “Ir

Alil Khan..vs. Governinent of KP & others ", Service Appeal No.7660/2021

orhers Service Appeal No.766172021 titled ~Wajahat Hussain versus
al Na 7662720201 titled “Javedullah versus Government & others”, und

itlah and Government of KP & others”, decided on 15.04.2022 by Dwiswn

-Bench comprising Mf‘ Kalim Arshad Khan, C

hairman and Mrs.. Rozina Rehman, Mcmber Judicial, }\hyber Pakhtunkhwd
Service Tribunal, Peshmvm

)

7.':fIn the replieé 'it.wéé adm

otheet \L\\C} \wl:mB&A exammatlons and

~-appeals.

from the -normal course

-completion.

“officers,the of}

the post of

o'therwise-.

'13 07 2021

'23 06.2021 of ﬂle DPC

||

of mendatory '

to Respondeht_ No.]

examination of these

ficers junior to them can be promoted to

Assistant Engineer on regular basis or’

: It was then all the appc:llants preferred departmental appeals on

against, the decision dated

C, Wthh according to them was not

i'esponded within statutory period,_ compelling them to file these

. It was mainly urged in

appellants had been: deprived of their right. of promotion without

any deficiency; thét‘ th

promotion case pending

the grounds of all the appeals that the

¢ department had no right to keep the

_fo'r i.ndeﬁnite period; that the appellants

I
k

“Wvere not treated m acc,drdance With law; that the DPC departed

of law, Whlch was malaﬁde on their part

thht the appellantﬂ were deferred for no plausible reasons.

.'Un recelpt “of the appeals and their- admlsswn to full hearmg,/the

‘respondente were directed to file repl_y/comments, which they did.

1had also completed 5 years’ service for

promotlon as Assmt'-mt Engineer Sle]CCt to con31der1ng their

: ﬂeholblhty by the DPC angi avaliablhty of posts as per service tules;

. Graduate Sub Englneers

hat the agenda. item

cwallablhty of vacanc

fo‘r promotlon was dropped due to non-

,1es under 12% quota for promonon of

-

| .
y}o the rank of A;sistant Engineers BS-17
1

tted that the appellants. had passed Grade
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0 | ".Service Appeal No.7659/2021 titled Sk ahid Ali Khan.vs..Government of KP & othiers™, Service Appeal No.7650/2021
W - titled " Rizvan versus Government oj KP. & others ", Service Appeal No.7661/2021 nlled ‘Wajahat Hussain versus
G s ( . q. Government of KP & others, "Service| Appeal No. 7662/2020! titled “Javedutlah versus Government & otheu s and

Q . Service Appeal No.7663/20201 titled “lnanntlah and Government of KP & others ™, decided on 15.04.2022'by Dlw sior|
A Bench comprising Mr. Kalim Arshad Khan,|Chairman and Mrs. Rozina Rehman, ML mber Judicial, Khyber Pakhtunkinw
' o |- | Service Tribunal, Pesharvar.

* (i.e. 6 Nos Sub Engin ifI:ers are ‘working on regular basis while 7 Nos

.Sub Engineei's: are working on Acting Charge basis against 12 posts
n the share quota of Graduate Sub Engineers which already

o i
_-exceeds by one numben).

8. We have heard leartied counsel for the appellants and learned

o . Assistant Advocate General fo; the 1*e-sp011de11f5‘ and have also gone
.. thi‘oUéh the record, ; |

9. Learned couﬁéel for the appellants _reiterated the facts and grounds |
de{ailéd in the apﬁeal@nd referred t6 above and submiﬁed that the

- appellants had a: genuine case to be considered for promotion and

‘they had legitimate expectancy for the same.” He prayed for

- acceptance of the'appe: als.

10.0On the contrary the; learned Assistant Advocate General opposed the

% . arguments advanced by the learned counsel for the appellants and
Lo : : ! ' S
\Q ‘supported the stance tja(en by the respondents.

. /\b -1 I.Thete is no dispute ﬂLet the working paper, for promotion from the

é

. post of Sub D1v131ona Officers (BPS-16) to the post of Assistant
R . . ' L g . .
" Enomeer (BPS 17) was prepared. on pr'o'forma-l, wheérein the details

' of the'posts were g’lven. ‘Accarding to the working paper six posts

~were shown vacant| for making' promotion under 12% Graduate

“quota. Along With the »,vorking paper, a panel of Graduate Engineers

_for consideration was also annexed on proforma-II (Annexure-J),
" The ofﬁc_:grs at seria milmber 1t03,51t0 7,9, 12 to 14 were shown

in'the panei to.be not elli'gible_ while the appellants’ names figure at

serial’No‘.S, ,fO, 11, 13 and 15 of the panel. The paﬁe] bears

!
.
-4
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v .| Service Appeal No.7659/2021 titled “Shah 14 Ali Khan..vs..Government of KP & others™, Service Appeal No.7660/2021
’ " ) | - titled “Riswan wersus Government of KB|& gthers”, Sewvice Appeal No. 766172021 mlcd ‘Weajahat Hussain versis
’ . = Government of KP & others, "Service Ap, peal-No. 7667/20201 titled “Javedullah versus Governmeni & others ™, and
éenm. Appeal No.7663720201 titled " inar mﬂbh and Governnent of KP & others”, decided on 15.04.2022 by Division
Bench comprising My .‘\m'un Arshad Khan, { hrlnrman and Mrs. Rozina Refunan, Member Judicial, Khyber I-'alhmnl.hn
berww Tribunad, Pe\lmwar

E _'signature' of the Additignal Secretary, Irrigation Department, at the

. eﬂd of list and the appelilaLnts were shown in the working paper to be
' _cligiblé for promotion. Similarly, the officer at serial No.4 named

Eakhtiar ‘was also' shown to be el1g1ble for promotmn. The DPC

‘ held on 23.06..—2_021 recorded the mmutes of the proceedmg, which

have been de_:tailed in t'he preceding par.agraphs and -sought

clarification from thc Establishment Depafthnent_ vide letter
s | I\.Io'.SO(-E)./Irr/4-3/DPC/’ 20»19/\/'01_-1'}(‘ dated 04.10.2021, which was
responded by the-:Est'aaiish-méntlDépaﬁmen.t vide letter No.SOR-
» j-.V(E&AD)ﬁ-l/Irrig: datec_i 23.11.2021, instead = seeking the
clgriﬁclation from the -Seérefary. Govem;lper'lt- of I\’.hy{)er.
Pé.k.htﬁhldqwa, ;I-rrig.ation Depe;rtment on ﬂm following ol;ser\)ati,éns:
| ) "i. Why the en}pldyegs were appointed on“actiﬁg charge
Baéisuﬁdex .APT Rulés,’ 19897
?i. .Whyl the fn}atter remained linger on for more than ten
years?’ |

1l For how many times the departmental B&A exams for

these employees in the ihter_veni‘ng period were arranged
by the Administrative Department and whether they
appeared, |availed opportunity of appearing _the

examination or- deliberately avoid the opportunity of

—

appearing in the subject examination or failed these

examination?

_ 12-.Addit'iqnal documents were placed during the pendency of the
\_\*.\Q piot . | .

t a ‘ s . C
fwme { peshad! appeals whe1eby worlﬁmg paper was prepared for considering one

Donog



Service Appeal No.7659/2021 titled "Sh{hr‘c! Ali Khan..vs. Government of KP & others”, Service Appeal No.7660/2021
: titled " Rizwan versus Government of KP :& others", Service Appeal No.7661/2021 titled. "Wajahat Hussain versus .
Y : Government of KP & other's, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and
. : ) Service Appeal No.7663/20201 titled “Iqamullah and Government of KP & others", decided on 15.04.2022 by Division .
' Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Mcmbm Judicial, Khyber Pakhtunkin
Service Tribunal, Peshawear,

Ml Bakhtlal (at serial' No.4 of the panel fd,r consideration, wherein

N —

the names of the appe llants also figured) for pfomotion; who was

also deferred with the Eictppella'r.lts. The DPC was stated to be held on

13.012022 - and |vide Notification  No.SO(E)IRRI/4-

3/DPC/20197Vol-IX: " |dated. - 28.03.2022, .Mr. Bakhtiar was

promoted. . l
13.At this ~jun.cture it seeths necessar)_; to observ.e-: 1'egardiﬁg the above
. referred advice souéht"t.)y the DPC. As regards.ﬁfrst qﬁery, whether

the ameﬁded rule% notified on 25‘06.201.2" \.x_re;e applicable to the

employees who \.Nere eapp'oi'nted» in the year 2011 on acting charge
basis or the pfééerit Service R"ecr:uinlnent. rules Will 5_&: applicable in |

1

the instant.case, it'is observed that the administrative rules cannot

be given retrospective-effect. As regards the second query whether
the junior officers could be promoted when the seniors already
appointed on " acting charge basis could not ' qualify either of

departmental B&A examinations, it is in this respect found that the

basic qualification for eligibility to be'conmdered for promotion to

_ t};le post of Assistant Engineer (BPS 17) 1s passmg of departmental

B& A examinations and

when the seniors could not get through the -

both ar any of them, they are not eIigible and obviously next in the

Aot . .
s ‘s\ﬂ‘“‘” line-were to be considered.

14.As to the observation of the Establishment Department:-

' Why the employ'%ee‘s were appointed on acting charge basis

under the Khvber Pakhtunkhwa Civil Servants (Appomtmem

S PI omotion and Tr|ansfer) Rules, 1989?

Pageg
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Service Appeal No.7659/2021 titled “Shahid Ali l%hau,.vs..Governmem of KP & others", Service Appeal No. 766072021
titled “Rinwan versus Goverinmen® of KP & (others”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus
“*Government of KP & others, "Service Appeal No. 7662120201 titled " Javedullah versus Government & others”, and
Service Appeal No.7663/20251 titled " Inamullah Lind Government of KP & others ™, decided on 15.04.2022 by Divisio
Bench comprising Mr., Kalim Arshad Khan. Chpirman and Mrs. Rozina Rehman, Member Ju_dicial. Khyber Pakhnnkhw,

~ Service Tribunal, Peshawar.

(i) W.hy the matter

(i) For .how. many

remained linger on for more than ten years?
i . .
i .

t'u%nes the departmental B&A examinations

. . [ .
‘ ! . ) « " . .
for these employees in the intervening period. were arranged

{

bSl the .-Aclminist'irative Department and whether  they

app‘eared‘,r availed opportunity of .appearing in the

examination  or deliberately. avoided -the opportunity of

appearing in the. examination or deliberately avoided the

opportunity of appearing in the subject examination or failed

these examination

it is observed that no reply-of the Administrative Department in

this respect is. found |placed on the record. Whereas without

replying ‘the queries the Administrative Department promoted one

Bakhtiar, referred to abgve.

15.There seems lot of conflict in the working paper and minutes of the

\0‘%“
S‘ﬁa\!\

‘meeting .of the DPC held 'on»23.06..2021 and that of the replies

1

‘o

undertaken, whereas

submitted by the respondents. In the working paper and the minutes
six posts weré shown yacant for filling, of which the DPC was
convened and lengthy exercise of preparation ‘of ~working paper,

pane1 of .officers for. consideration -and .'holding/_,_of .»/DPC,/was

in/ the replies_ the respondents took a U-turn

- and contended that the posts were not vacant. If the posts were not

vacant then why the

panel of 'ofﬁce'rs and

lellg'thy exercise of preparing working paper,

al;o‘ve all'holding of DPC was done? This is a

question which could not have been answered by the respondents in

 their replies or for that matter during the course of arguments, It was

N

hY

o
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: Service Appeal. Na 763‘)/7()1/ titled " Shahid Ah khan vs, Government of KP & others”. Service Appeal No.7660/2021 3
A : titled “Ri=wan versus Government of KP & z}rhe'/u Servive Appeal No.7661/2021 ritled " Wajahat Hussain versus . \!
O Government of KP & others, "Service 1ppeafNo 7662/20201 titled “Javeduilah versus Government & others”, and 7.
Service Appeal No.7663/20201 titled * ‘Inanndlih tlmd Government of KP & others”, decided on 15.04.2022 by Division ) _,,w"‘
Bench comprising Mr. Kalim Arshad Khan, Chgirman and Mrs, Rozina Rehman, Membu Judicial, Khvber Pakhtunkin “
. ’ Skrvice Tribunal, Peshawar,

ﬂ1e stance of the respondents in the replies that the Agenda Item

No IH was dropped due t@ non-availability of vacancies under 12%

quota for promotmn of Graduate Sub Englneers to the rank of

Assistant Enginccrs BS-17 (ie. “6 Nos, Sub Engmeers are worlxmg
‘ : [ |

on regular basis while 7 Nos. Sub Engine_ers are 'working on Acting
. . . o ' .

Charge basis againot 12.]:osts n tho share quota of Graduate Sub

v Eng ineers Wthh aheady xceeds ~by one numbe;ﬁ). This stance is in

| cl_ear negation to -toe working paper, panei .Ivis-t of the officers aod
;ninutes of th.e DPC wherein these 6 posts 'are.shown vacant and

: weré intended to-be filled in by promotion. So fal as contention of

the respor.ldents‘ that'l the| seats wére.occupiod by the officers on
acting charge _basis,'.so those w‘ére not vacant, 1t 1s observed in this

regé‘rd 'thot, rule? “of the Khybel Pakhtunldlwa Civil Servants
(Appointinent, Promoticr' and Transfel) Rules, 1989 (the Rules) is

quite clear and is reproduced below for fac1le re‘ference: -

"9, Appointment on dcting Charge or current Charge Basis. (1)
Where the appoznnh authority canszdered it to be in the public
mterevt to fill a pos} reserved -under the rules for departmental
- promotion and.the m 'st senior ¢ivil servant belonging to the cadre
or Service concerned 1Wh0 is otherwise eligible for promotion, does
not possess the .spec:fz d length of service the authority may appoint
him to that post on acnng charge basis;
-Provided that no such appointment shall be made, if the p)cscubed
length of service is gh( rt by more than [three years]. = -

p

(2] Sub rule (72 ofrule-9 déleted vide by Notification No. SOR-
' VI(E&AD)1-3/2009/Viol-VIII, dated 22-10-2011.

(3) In the case of d pgst in Basic Pay Scale 17 and above reserved
under the rules 0 be filled in by initial recruitment, where the
appointing authority iy satisfied that no suitable officer drawing pay 0
in the basic scalé in which the post exists is available mmthaf‘ ,ﬁ\f“
category to fill the post and it is expedient to fill the post, it mm?‘
appoint to that post'on acting charge basis the most senior 0/}1637

otherwise eligible /or promotion in the organization, cadre or

service, as the case may be, in excess of the promotion quota.

(4) Acting charge appom!ment shall be made against posts which are
likely to fall vacant fm period of -six months or more. Againsi
vacancies occurring for less than six months, current charge

ol
&\}(XJ«" ”Q’“(ﬁ\‘?
- 0e5

Page1 1




. D A Service Appeal No.76359/2021 titled “Shahid .LUI I\lmn vs..Government of KP & others ", Serwce Appeal No.7660/2021
. - i . tittee " Riowan versus Govermmnent of KP & others ™, Service Appeal No.766172021 sitled * ‘Wajahat Hussain versus .
R .' ‘ Government of KP & others, "Service 4 )peal No. 7662/2020/ titled “Juvedullah versus Government & others”. and B
Service Appeal No.7663/20201 titled “Ing mu'(/ah and Government of KP & others”, decided on 15.04.2022 by Division /
Bench comprising Mr. Kalim Arshud Khan, Chairman and Mrs; Rozina Rehman, Member Judicial, Kh, yb:.r Pakhtunkhyv,
) . Service Tribunal, Peshawar.-

é\t\

appozntment may be made according to the orders issued from time
to-time. |~ ' : '
(3) Appointment on acting ‘charge basis shall be made on the
recommendations of the Departmental Promotion Committee or the
Provincial Selection Board, as the cdse may be.

(6) Acting charge clﬁpomtmen! shall not confer any vested right for
regular promotton fo the post held on acting charge basis.”

(Underlining is ours)

16.Sub . rulé (2) of theilabove rule was deletedvide Notification

‘No.SOR-VI(E&AD)1-3/2009/Vol-VIH, dated 22-10-2011. The

deleted sub-rule is alsojreproduced as under:
“1(2) So IOng as a civil servant holds the acting charge appointment, a civil

- servant junior to him shalllnot be considered for regular promotion but may be
appainted on acting charge basis to a higher post.)”

17.Before delefcidn" of .31.1 > rule (2) of the rules, a junio'r officer to a
senior c.iv‘il»sevrvant,_s'o l;?r}g.as he (the :senior) holds the .actir'lg charge
appbintmeht, could not’ be éonsidéred for r'egular promotion to a
hi‘ghgr post. ;F he provisions of lRule 9 of the rules though empowers

- ‘the Appointing Authority to make appointment of a senior civil

servant on acting charge basis-but, even after deletion of sub rule (2)
: , of the ibid rules, that will not disentitle a junior. officer to be
-2 | ~ - Sy -

con&dered for regular bromotion to a higher post.

18 ]Regmdmg the actmg charge appointment, the august Supfeme Court

of Pakistan has a-consistent view that such posts being a stopgap
arrangement, could not be a hurdle for promoting the deserving

officers.on their availability. .Reliance in this r‘"e'spect is placed on
PLC 2015 (CS) 151 titled “Province of Sindh and others
Versus Ghulam Faree%i and others”, Whefein the august Supreme

b

~ Court was, pleaséd to hold as under:’ | S

A .
« ds pi o, ; .. . .
12, At times ()_]_(}‘l.gci-.‘r‘.ﬁ‘ possessing requisite experience 1o qualify

e



. : Service Appeal No.7639/2021 titled “Shahid Ali I\h(m vs..Government of KP & others ™, Service Appeal No.7660/2021
- ' . titled " Rizwan versus Government of KP & othees ", Service Appeal No.766172021 titled “Wajahat Hussain versus
. . Governmeént of KP & others, "Service Appeal No. 76( 2020201 titled “Javedullah versus Government & others”, and
. Service Appeal No.7663/20201 titled “Inamullah and Government of KP & others”, decided on 13.04.2022 by Division
. Bench mmprnmg Mr. Kalim Arshad Khan, Chgirman and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhtunkineg
Service Tribunal, Peshawar.

" for-regular appointment \may not be available in a department.
However. all such exigencies are taken care of and regulated Dy
statutory rules. In this réspect, Rule 8-4 of the Sindh Civil Servants
(Appointment, Promotionland Transfer) Rules, 1974, empowers the
Competent Authoriry Lo, appoint a Civil- Ser vant on acting charge
and current charge ba.szls It provides that if a post is re’quzreu‘ 1o be
filled through promatwn and the most senior Civil Servant eligible
Jfor promotion does. not possess the specific length of service,

. appointment of ellozble ‘ofjtcer may be made on acting charge basis
after. obtairing appre cln'u[ of the .appropriate  Departmental
Promorion Comniiftee; ?clccrwn Board. Sub-Rule (4) of the ufore-
referred Rule 8§ fur ther” pr ovides that appointment on acting charge
basis shall be made }‘0r| vacuncies lasting for more than 6 months
and for vacancies likely to lasi for less than six months.
Appointment of an officer of a lower scale on higher post on
current charge basis !5 made as a stop-gap arrangement and
should not under any circumstances, last for moré than 6 monihs.
This acting charge apppintment _can neither be construed to be an

'ppumfmcnf by -promation on regular basis for any purposes

- including seniority, nor it co:gfer.s any vested right for regular
appointment. In other words, appointmeni on current charge basiy
{ds purely tempordry in nature or stop-gap arrangement, which
remains operative for $hort duration until regular appointment is
made against the pcmtl Looking at the scheme of the Sindh Civil
Servants Act and Ruie.s framed thereunder, it is crystal clear thal

-+ there is no scope of a&)pomrment of a Civil Servant to a higher
grade on OPS basis e‘cu.pr resorting to the provisions of Rule 8-4,
which provides that in exigencies appoiniment on acting charge
basis can be made, subject to conditions contained in the Rules.”

'19.The august Supreme Court of Pakistan in another judgment reported

as 2022 SCMR 448 titledl “Bashir Ahmed Badini, D&SJ, Dera Allah

Yar and others Versus Hon'ble Chairman and Member of
Administration Committee and Promotion - Committee of hon'ble
High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc” and temporary nature, graciously observed that:

' "This stopgap arrapgement as a temporary measure for a
particular period |of time does. not by itself confer any right”
T on the incumbent|for- regular appointment or to hold it for
: . indefinite period|byt at the same time if it is found that
incumbent is qualified to . hold the post despite his
appointment bemg in the nature of precarious tenure, he
would carry the m ght to be considered for permanent
appointment through the process of selection as the
continuation of ad hoc appomtmenr for considerable
/ength of time would create an impression in the mind of
the employee that he was being really considered to be
reramed on re"ular basis. The ad hoc appointment by its

0&'&\@1 \\,\x\% es‘ﬂ\a\w
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Service Appeal }Vu.. 7659202} titled "'Shahia Ali Khan..vs..Government of KP & others ", Service Appeal No.7660/202]

titled “Rizwan versus Government of KP & othe®s™, Service Appetl No,7661/2021 titled "Wajahat Hussawn versus

‘ . Govermnent of KP & others, "Service Appeal No.7662/20201 titled “Juvedullah versus Government & others”, and
e . | Service dppeal No.7663/20201 titled ") Vilah and Government of KP & others", decided on 15.04.2022 by Division
= Bench comprising Mr. Kalim Arshad Khan, G hairman and Mrs. RoZina Rehman, Member Judicial, Khyber Pakhtunkhwy
. ' Service T ribunal, Peshawar.

very nature is transitory which is made for a particular
perzoa’ and creates, no right in Javour of incumbent with -
lapse -of time and the appointing authority may in his
discretion if nepess?ry make ad hoc appointments but it is
not open fer ihe aurhorzty to disregard the rules relating to
the filling of vacanties on regular basis in the prescmbed.
" mannei. In the cas?e of Tarig Aziz-ud-Din and others: (in
re: Human Rzghtsi Cuases Nos. 8340,9504-G, 13936-G,
13635-P and 14306 G to 143309-G of 2009) (2010 SCMR
1301), this Court h“ela’ that .in case where the appointing
authority is satisfied that no suitable officer is available to
" fill the post and if| is expedient to fill the same, it may
appoint to that postjon acting charge basis the most senior
officer otherwise eligible for promotion in the cadre or
service as the case may be. It is the duty and obligation of

. the_competent authority fo consider the merit of all the
eligible candidates|while putting them in juxtaposition to
isolate the meritorious amongst them. Expression 'merit’
includes limitations prescribed under the law. Discretion is
to be exercised accg rding to rational reasons which means
_that; (a) there be ﬁnding of primary facts based on good
‘evidence; and (b) decisions about facts be made for

" reasons’ which serve the purposes of statute in an
intelligible and reasonable manner. Actions which do not
meet these threShold requirements  are considered
arbitrary and misuse of power [Director Food, N.W.F.P v.

Messrs Maa’ma Flour and General Mills (Pvt.) Ltd. (PLD
2001 SC 1 ) ” ' L

20.8imil_arhy, in 2016 SCMRZIZS titled “Secretary to Government of

g

the Punjab, Communication and Works.Department, Lahore. and

. others' Versus Muhal'nmaftld Khalid Usmani and others” the august
: I :
Supré,me Court was ple as“,ed to have observed as follows:
\. “15. A4s s evzderz‘t from fhe tabu!atzon given in the
. earlier part of r/ns’ Judgment, -we have also noted with
concern that the res pondents had. served as Executive
Engineers for many' vears; two of them for 21 vears each
and the two others, Jor 12 vears each. The concept of
- officiating pr omoqzo 1 of a civil servant in terms of rule 13
" of the Rules is obv ously a stopgap arrangement where
posts become avazlatble in circumstances specified in Rule
13(i) of the Rules and persons eligible for regular
promotion are nat évailable. . This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall not
confer any right of promotion on regular basis and shall

WS
S

\i2

*
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. | Service dppeal No.7659/2021. titled “Shahid Ali Khan. vs. Government of KP & others”, Service Appeal No.7660/2021
L titledt *Riswan versus Government of KP & qthers . Serviee Appeal No.7661/2021 I:u’cd ‘Wajahat Hussuin versiy
. Gavermment of KP & others, “Service dppea No. 7662/20201 titled *Juveduliah versus Government & others”. and
. Service Appeal No.7663/20201 titled *Inamullah and Government of KP & others™, decided on 1 5.04.2022 by Dnuwon
Bench'comprising Mr. Kalim 4rshad Khun. Ch4 irman and Mrs. Ro=ing Rehman. Member Judicial, Khyber Pakhtunkinig
r

Service Tribunal, Peshevar.

be liable to be z‘ermzlnlared as soon as a person becomes
m-culablc for pr omotﬁon on rcgular basis.’

The august Apex Court in }:aragraphs 20,21 & 22 ruled as under:

- "20. The re’com,' produced before wus -including the
working paper pf‘gduced before the DPC held on
11.08.2008 shows thclzr the sanc tioned strength of XENs in
the appellant- Depar lfmuz[ at the relevant time was 151;
out of which 112 wére working on regular basis and 47
- on officiating basis. It is also evident that 39 Executive
Engineers’ posts were available for regular promotion.
This clearly shows |that 39 Executive' Engineers were
working on officiating basis- against regular vacancies.
. We have asked the lgarned Law Officer to Justify such a
‘ practice. He has submitted that this modus operandi is
, adopted by most Goyernment Departments to ensure that
corruption and unprofessional conduct is kept under
check. We are afraid the justification canvassed before us
_is not. only unsuppoyted by the lew or the rules bur also
lends ample supporijto the observations made in the Jafar
- Ali Akhtar's case reproduced above. Further, keeping
civil servants on |officiating positions for. such long
periods is- clearly |violative of the law and the rules.
Reference in this regmd may usefully be made to Sarwar
Ali Khan 'y, Chief Scuctmv to Government of Sindh
(1994 PLC (CS) 411), Pinjab Workers' Welfare Board v.
Mehr Din (2007 SCMR 13), Federation of Pakistan v.
Amir - Zaman Shinwari (2008 SCMR 1138) and
‘Government of Puinjab v. Sameena Parveen (2009 SCMR
1). ' : '

e

21, During hearihg of these appm/s we have noted
with concern that [the device of officiating promotion, ad
hoc promotion/appaintment or temporary appointment
etc. is used by -G:overnment Departments to keep civil
servants under their, influence by hanging the proverbial
l sword of Damocl'es over their heads ‘(of promotion 'on
' officiating’ basis' lidble 10 reversion). This is a constant
| source o of insecurify, uncertainty and anxiety for the
concerned civil seryants for. motives, which. are all too
obvious. Such - practices must be seriously discouraged
and-stopped in the ijterest of transparency, certainty and
predictability, which are hallmarks of a svstem of good
- governance. As ol'bs erved in Zahid Akhtar v. Government
of Pumjab (PLD, 1995 SC 530) "a tamed subservient
)‘;ureaucrdcyfcan‘ neither be helpful to the Government

nor it is- expected 'to zn.spzre public confzdence in the
ua’mlmstratzon

‘-.
S
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. we - | -Service dppeat No.7659/2021 tiled "ShahidiAli JAhan V., Government of KP & others”, Service Appeal No. 766072021
g titled " Riwan versus Government of KP & o!hers Service Appeul No.7661/2021 titled " Wajahat Hussain versus
- ‘ Government of KP & others, “Service Appeal No 7662720201 titled *Javedullah versus Government & others”, and
. Service Appeal No.7663/20201 titled " Inam: Ilal; and Gavernment of KP & others", decided on 13.04. 2022 by Dwmon
“\ Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber PaAhlunkhu
. Service Tribunal, Peshawar.

22, This issue was earlier examined by this Court in
Federation of Pakistan v. Rais Khan (1993 SCMR 609)
and’ it was held that “it is common knowledge that in
spite of institution, of ad hoc appointments unfortunatalv
~ being deeply entre‘nched in our service structure and the’
period of ad hoc service in most cases running into
several years'like l“e crase‘of the respondent (8 years' ad
hoc service in BPS-17), ad hoc appointees are
considered to have hardly any rights as opposed 10
regular appointees though both types of employees may
be entrusted with identical responsibilities  and
discharging similar duties. Ad hoc appointments belong
to the family of | officiating"”, "temporary" and "until
further orders" 'Iappomtmmts In Jafar Ali Akhtar
Yousafzai v. Islatnic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not ‘speczﬂcally authorized by any law and
the Government/ comperem authority continues to treat
the incumbent of 0 post as. officiating; it is only to retain
extrq disciplinary, powers or for other reasons including
those of inefficiency and negligence, e.g. failure on the
part of the relevant authorities to make the rules in time,
that the prefix "ojfzczatmq is continued to be used with
the appozrztmenr and in some case jor years together.
- And in" proper |cases, ther efore, Courts (at that time
Service Tribunals had not been set up) are competent 1o
decide whether §jbr‘ practical . purposes_and for legal
«corsequences such appointments  have permanent
character and, when it is so found, to give legal effect to
it In Pakistah Railways v. Zafarullah (1997 SCMR
1730), this Court observed that, "appointments on
. current or ai:ti"ng charge basis are contemplated under
the instructions as well as the Rules for a short duration
as a stop-gap arrangement in cases where the posts are
“to be filled| by initial appointments. - Therefore,
continuance of such appointees for a number of years on
current or acr1n§ charcre basis is negation of the spirit of
l ‘instructions and ‘the rules It is, therefore, desirable that
' where appointments on current or acting charge basis
: are. nécessaryl in, the public interest, such appointmen»t?
| .should not continue indefinitely and every e]‘fort s/vould

be made to lel posts throuoh regular appointments
.shor test possz'ble time.”

'

By' way of the sta_tecii v?luable judgment referred to above, the

ELALFTYS

august. Stipreme Court maintained the‘decision of the Punjab

%gnc \

Service Tubunal Lahqre whereby the appeals filed by the

3

S~
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o , Service Appeal No. 7659/2021 titled “Shahid Af:‘ Khan..vs.Goverament of KP & others”, Service Appeal No.7660:2021
L titled " Rizwan versus Government of KP|& others”, Service Appeal No.7661/2021 titled " Wajahat Hussain versus -

. ’ Govermment of KP & others. "Service Appeal No.7662/20201 titled “Javedulluh versus Government & others”, and
N | Service dppeal No.7663/20201 titled *Inaniullah and Governinent of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad han, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhv,

’ o 1 Service Tribunal, Peshawar.,

'reSpqndént's wefé alioWe:I and the ordér,' i.mp'ug‘ne'd. beforé the
.Service'TribuAn.abl dated 525.08.2008 passed by'tl{e Secretary?'
Communication an-d. W(Ifl s .Depar_’.cment, quer.nmenf of the
"Puﬁjab, Lahore, revert_';?g themA to' their original ranks of
/xs's'istant Engineers, Wf;is set aside to ‘th'e'ir extent. As a
consequer.lce,uall the res“ponder;rlc’s were deefnecftb have been .
prbfnoted as Execu.tive‘lﬁngineers on regular ba.s‘isl with' effect -
from' the ‘respec;tivé‘_datcs on which they were pron_'xoted-‘ 'on
ofﬂciati.ng_ basis' with al fcopsequential benefits. It was fﬁrther
hel& that ;the co'nditiorl. of 'on «;:fﬁciati'ng L_")asis' contained in
pfomotiéh ordeijs .of all tfixe respondents shall stand d‘éléted but it

was a case where the persons promoted ‘on officiating basis’

were duly qu.aliﬁe.d tof be regularly promoted against the

-promotion posts, therefore, wisdom is-derived that in a case; like

one in hand, where the| persons promoted ‘on acting charge
. i - .

~ basis’- did not possess| the requisite qualification or other

prescribed criteria for promotion, should remain ‘on acting
, 1 0b L ,

charge basis’ i.e. that m

ade for stopgap arrangement till their
| . 4

_ qualify.irig for their e i‘gibil‘ity and suitability for regular
pi‘(l)motidn or till the availability of the suitable’ and qualified

- officers. The officers pr

omoted ‘on ‘acting charge basis’ could
| .

not, unfortunately pass the réquisiﬁc either grades B&A both

examinations or any of fthe two grades’ examination, therefore,

they were not found .el-igible as per the. working paper. And as

el . they were ‘on acting charge basis’ for more than a decade, the
drion Officey (Litigatio ) on ¢ o ‘ | .
afion pepartment peshagal |

EIRAA
3431 '
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S . ’ Service Appeal No.7659/20121 titled “Shahid) Ali Ahan vs..Government of KP & alhw.s Service Appeal No.7660/2 2021

Lt . P
; * titled "Rizwan versus Government of KP

Government of KP-& others, "Service App
Service Appeal No.7663/20201 titled “Inamt
Bench comprising Mr. Kalim Arshad Khan, Chai

& ulhers Service dppeal No.7661/2021 titled * Wajaha! Hussain versus
al No. 7662/20201 titled “Javedillah versus Government & others"”, and
lah and Government of KP & others™, decided on 15.04.2022 by Dn:mon

and Mrs. Rozina Rehman, Membe.r Judicial, Khyber Pakhtunkhw
Service Tribunal, Peshawar. -

departme.nt seems reluctant|to fill the vacancies, (occupied by

them ‘on acting charge.

basis’) by regular promotion despite

~availability of suitable and qualified officers.

¢
'

ZI.The honourable High Court of Sindh in 2 case reported as 2019

PLC (CS) 1157 titled “/’!Iﬁtaullah K_han.Chandio‘ versus Federation

of Pakzstcm through Secretary Establishment and another” observed

as under:

|
4 )
] .
"
i

22'.Proéeedi,.ng ahead; Rule

5
£
<<

consultation with the Establishment and Administration Department
and the Finance Departlr‘l‘ent.

23. While Rule 7 of the rue

ﬂWjESTED o

LS SR ST I PR ST
‘:ul vice ‘Tribhanna

)
gatice
sgd‘ on Qticet ke i ?es.qwf o

igation e epart

department concerned

- qualifications and oth

“16 Admlttedly, the Petitioner was encadered in Pohce

~ Service of Pakist.u on 19.10.2010 ‘and his seniority
 would be reckone

‘from that date. We are mindful of
the fact that acting charge promotion is vxrtuallv a
stopgap qrr'moelnent where selection - is made
pending regular p|¥omotlon of an officer not available
at the relevant time of selection and creates no vested
right for promotion aoamst the post held.”

(Underliring i§ our,

)

.

appointment. Sub rule (2) of rule 3 .of the rules empowéfs the

tr ansfe1 Sub rule (3) of rule 7 of the ruléé states that:

(3) Persons pdssessing such qualifications _and

fulfilling such condjtions as laid down for the purposé of ~

promotion or transfer to a post shall be considered by

r
the  Departmentall Promotion. Comimittee or . the
Provincial Selectlion Board for promotion or transfer, as
the case may be.’}- ~ '

3 of the rules pe1ta1ns to methoa of

1
|
to lay down the method of appointment,

er  conditions ~ applicable .to a post in

s is regarding appointment by promotion or

M
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o Sertice Appeal No.763 392021 titled *Shahidl ‘lh )\han vs..Government of KP & others™, Service Appeal Nu 7660/:202{

|-. - titled " Rinwan versus, Government of KP & olhlers Service Appeal No, 76617202/ titled “Weéjahat- Hussain versis

Government of KP & others, “Service Appeal No 7662/2020! titled “Javedullah-versus Government & others”,

Service Appeal No, 7663/2020/. titled * lnatrgullah and Government of KP & ethers™, decided on 15.04.2022 by D:wuon
Bench comprising Mr. K alim Arshad Khan,

Chairthan ard Mrs, Rozina Rehman, Member Judicial, Khyber Palhrunkh

andd

Service Tribunal, Peshawar.

This means ‘onl)'/lthe lperston;possessing the. quéliﬁqations and
ftl.lﬁ].lihg'such conciitioﬁ-is as laid cioWn-for the purpése of
' promotmn shall be consiieu =d for promotion because it does
no,t'leave room for the persons, who do riot possess such
qualiﬂcatién .an‘cl fu.lﬁlling" such . conditions, | to Be also
consfider,e‘d for - .such' promotion.  Vide -thi.ﬁc'ation
No.SO(E)/IRR:,/23-5‘/73 | dated! 17-.0_2.2011,: the Irrigation

: Departnient of the Khyber Pakhtunkhwa, in consultation with

the Establishment & Adiministration Department and Finance

Department, laid ~down, | the method of recruitment,

qualification and other conditions specified in columns No.3 to
5 of Appeh_dix (pages 1 0 5) to the above notification, made
~applicable .t"o the posts ih column No.2 of the Appendix. ‘At

serial No.4 of the Appendix the post-of Assistant Engineer/Sub.

~t

" Divisional Officer/Assistant|Director (BPS-17) is mentioned.

The @aliﬁcation for 'apfaointment 1s prescribed to be BE/BSc
Degree in''Civil/Mechanicall Engineering from a recognized

,Univers.it\'y. Sixty-five perqért of the posts were to be-ﬁlled in

through initial recruitment. Ten percent by promotion on the

l

st\%ag%s% of seniority cum ﬁ’mess from amongst the S.ub Engineers
e ‘ '

who acqmred durlng sewic
|
- Engineering from a recc gni

e, degree in Civil or Mechanical

zed University. Five percent by

- S =

promotion, on the basis ofsemqmty cum fitness, from amongst

~ the Sub Engineers who [joined service as degree holders in

Civil/Mechanical Ehﬁgiﬁeeri_ng.‘ ~ Vide  Notification

A
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SL'!'\'}('L' Appeal No.765912021 titled “ShahidiAli Kh‘an vs..Government of KP & others™, Service Appeal No.7660/20:21
oy titled “Rizwan versus Government of KP & vthers”, Servicé Appeal No.7661/2021 lr!led “Wajahat Hussain versiy
‘ Government of KP & others, “Service Appeal No766 2430201 titted /uvedullah versus Government & others”,
A . . Service dppeal No.7663/20201 titled “Inamuyllah and Government of KP.& others ™ decided én 15.04.2022 by Dwmon
: l]ench comprising Mr: Kalim Ar.\'had Khan, Chairmén and Mrs. Rozina Rehman, Mcmber Judicial, Khyber /’al\hlunl\lm
. IService Tribunal, Peshawar.

No.SOE/IRR1/23-5/2010-11 dated 25.06.2012, the notification

and

of 2011 was a1nendédf?|“he ‘amendments, relevant to these

) . . -
. |
appeals, aré reproduced as-under:

ALnelidments
N

In the Appendix,

i." Against serial Nb.4,/in column No.5, for the existing

entries, in clause (b)_, (c)and (d), thé following shall

be ré5pectively substituted, namely:

(b) twelvé percent |by ;pror'notion, on the ‘basis of

's'e.niorAity cum fitness, from™ amongst the Sub
. E.ngineers,. havi ng. dégr’eé m Civil E-ngingering or
. Mechanical ‘Engineering' from- a recognized .

Univeysity and have pﬁssed departmentai grade B&A

examination with five years’ service as such.
i

Note:- For the p ;erc_: se of jciause (b), a joiht seniority

list of the Sub;Engineers having degree in Civil
~ Engineering or ' Mechanical Engineering shall be
~ maintained and f{heir seniority is to be réckoned from

the date of their appointment as Sub Engineer.

24.The working paper also contained the requirement of the rules and

in view of the same, the |panel of officers was “prepared on

Khv,’.“-..mm-mm”pmforma'ﬂ which clearly

Scerviee Triban: al . l
treshinw arr ) .

elligible and the o'fﬁ-cers; Ewh'o were allegedly holding acting chargﬁ

shows that all the appgllahts were

k

T

ey

R

X
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" ' Ser wcl'e dppeal No.7659/2021 mled ‘Shahid 'Ht Khan..vs:.Government of KP & others", Service Appeal No.7661/2021

v _ fitled " Rizwan versus Government of KP & others!", Seryice Appeal No.7661/2021 titled " Weajahat Hussuin versus
, - Govermnent of KP-& others, “Service Appeal No. 7 662/20201 fitled “Javedullah versus Government & others”, and
) . Service Appeal No.7663/20201 titled “Inamutlah and Government of KP & others", decided on-15.04.2022 by Division

P
Beneh comprising Mr. Kalim Arshad Khan, CRairman and Mrs. Rozina Rehman, Member Judicial; Khyber Pakhuinkiny
.. “erw'ce Tribunal, Peshawar

of the posts, were not eligible. Neither any deficiency of any of the

'apﬁellants could be poihjted out iﬁ the replies nor'argued before us
1ather in paragraph 6 of t1he replies, the el1g1b1hty and fitness of the
1ppellants was admiited in une.q.mvocal terms. The only reason
which was stated iﬁlhe replies,  the non-availability_ of the posts
because the 'vacént 'p'_os.ts% detailed in the WOl‘i(ing paper and in the
minutes of the DPC, wé;i‘e Qcéﬁpied by .the ineligible officers on
acti'rlig charge basis sihoé %201 | m iltter violation of the rules and the
méthod 12{13 dov'vn‘b_y the idep.artment, concerned.
'25.in a recent ju&gmén’t repdrfed as' 2(522 SCMR 448.‘tit1ed “Bashir

Ahmed Badzm D&SJ Dera Wllah Yar and others Versus Hon'ble

Chazrm'an “and  Member of Adminisrration - Committee  and

Promotion Comrv'v.ittee‘o];‘ hon'ble High Court of Balochistan and
. others”, the august Silprejme Court of Pakistan has held as under:

, ‘
g “13. According toi Section 8 of the Civil Servants Act,
o 1973, for proper administration of a service, cadre or post,
the appointing autherity is required to make out a seniority
list of the members} but \no vested right is conferred to a
particular seniority, in such service, cadre or post. The

ﬂ ' letter of the law further elucidates that seniority in a post,
I - - Service.or cadre to )hzc}f a civil servant is appointed shall
‘? - take effect from the date of regular appointment to that

post, whereas Section 9 is germane to the promotion which

prescribes that a civil servant, possessing such minimum
qualifications as may be prescribed shall be eligible for

- promotion . 16 a thigher post under the rules for
\

o (LH0GE et departmental prometion |in the service or cadre to which
5”“‘;“::091%3““\%“ \ he belongs. Howeyer, lif it is a Selection Post then
N At\ ) 7

LY

- promotion shall .be’gran|z‘ed on the ‘basis of selection on

| merit and if the post is Non- Selection Post then on the
basis of seniority-cum-fitness. A quick-look and. preview of
Rule 8-B of z‘he'Cz‘vzl Servants (Appointment, Promiotion
and Transfer) Rules, 1973 ('1973 Rules') shows that an

" Acting Charge. Appcnntment can be made against the posts
which are likely to fall vacant for a period of six mom‘hs or

—
QN
)

>
@
o
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Servicy Appeal No.7659/2021 titled “Skahid li I\haL vs..Government of KP & others”, Service Appeal No.7660/2021

.

e * titted " Ricwan versus Govermment of KP &lothers{. Service Appeal No.7661/2021 u!led chahal Hussain versis {,:’i? f,«v

‘ Government of KP & others, "Service APPegl No. 7662/’0201 titled “Javedullah versus Governmenm & others”, und : ‘:;,#“‘
’ Service Appeal No.7663/20201 titled * ‘Inamullah and Government of KP & others”, decided on 15.04.2022 by DIWSIOH

Bench mmpmmg Mr. Kalim® Arshad Khan, Ch

airmun and Mrs. Rozina Rehman, Mcmber Judrc:a/ Khvber Pakhmnkhw
Jervice Tnbunal Peshawar. .’

' _/'
- . .

. more which appointment. can be rmade on the
recommendations of De}oartmental Promotion Committee
. or the Selection Bdard| The acting chargé appointment
" does not amount to an appointment by promotion on
regular basis for any purpose including seniority and also
does not confer any, vested right for regular promotion to
the post held on acting lcharge basis. Under Rule 18, the
-method of making Ad-hoc Appointments is available with
the procediire that t_) any, post is required to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointing aulthorzzy shall forward a requisition
to the Commission \zmmedzately However, in exceptional
- cases ‘ad-hoc appozntment may be made for a period of six
‘months.or less with prior clearance of the Commission as
" provided in Rule 1|9 wherezn if the appointing authority
considers it to be In publzc interest to fill a post falling
within the purview of Commission wurgently pending
nomination of a candidate, it may proceed to fill it on ad-
hoc basis for a p riod of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made under |Section 8 are similar to that of
Civil Servants Act) ]9713 Here also in Section &, it is
clarified that the semorzty in the post, service or cadre to
which a civil servant is promoz‘ea’ shall take effect from the
date of regular appomt%?ent to that post and the criteria
for promotion is aljo laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, !1 973. So far as ad-hoc and temporary
appointments are concerned; Rules 16 to 18 of Balochistan
Civil- Servants (A}%pomtment Promotion and Transfer)
Rules, 2009 also enlighténed that in case a post is required
to be filled through \Commission, the Administrative
Secretary of the DeFarrment shall forward d requisition in
the prescribed form to the Commission, however, when an
Administrative’ Department considers- it to be in public
interest to fill in la post fallz‘ho within the purview of
Commission urgently, it may, pending nomination of a
candidate by the C'ommtsszon with prior approval of the
competent authorzty, pr!oceea' to fill such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with. the I)"zder that appomz‘ment on acting
charge basis shal] neither amount to a promotion on
regular basis for any purpose including seniority, nor shall

it confer any vested right for regular promorton to the post
hela’ on acting charge basis.” :
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" v, Service Appeal No.7659/2021 titled “Shahid Ali Klmln vs..Government of KP & others", Service Appeal No.7660/2021|-
o ' titled “Rizwan versus Govermmetit of KP & olhusli Service dppeal No.7661/2021 mlcd ‘Wajahat Hussain versus
'.-- Government of KP & others, "Service dppeg! No. 7662/70201 titled “Jevedullah versus Government & others”, dnd

. Service Appeal No.7663/20201 titled " Inamiullah and Govermment of KP & others”, decided on 15.04.2022 by Dn'mon
Bench comprising Mr. Katim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiny

: ... Service Tribunal, Péshawar.
- K

-

- i I . . 2y /. /’/". e /.’h
'26.Last but not the least, it stems quite astonishing that, while negating
their own stance that there was no vacancy available so that the

appellants could be pro notéd, t.he.responde'nts, vide Notification

No.SO(E)/IRRI:/4-3/DPC/2019/Vol-IX dated 28.03.2022, promoted

Engr. Bakhtiar, (only ome of the eligible) Graduate Sub-

, Engineer/Assistant Engi:rieelj BS-17 (ACB means acting charge

b .
il -
&

: | . Lo ,
basis), to the post of Assistant Engineer (BS-17) on regular basis.

: . R i : .
This action of the respondents not only speaks volumes about their

malafide but also p‘ro'ves; the: stangé taken by the abpé‘llants that they

Were beiﬂg dis'crimigate‘i ar'ld'were not being dealt with équally or

m accordéﬁce with Jaw. | |

o ) 27.Before .p).alfting with the judgment we .deémed; it “appropriate to
3 address’ a possible question aﬁd that is whether the minutes of the
| mee"t-ing of the DPC?' d]eferrling 'the' Agenda item-IlI pertaining to
proniotion, whereby the apy ellén’ts were, 11.1 a way, ignored from
: promoiibn on t'l;ie pretext « dlscussed hereinabove, could' be termed ';s,

‘final order’ 'ena_bl'ing. the appellants to- file appeal before this

- Tribunal. In this respect we will refer and derive wisdom from the

judgment of the august Supreme Court of Pakistan reported as PLD

1991 SC. 226'ti.t1éd “Drj Sabir Zameer Siddiqui versz.zs.Mian Abdul

AWF‘?T'ED Malik and 4 o"rher;'.é”. It was found by the hon@u'rable Supreme Court

that:

I - 3. There is'no requirement of law provided anywhere as

~ to how a final' o'r"déf.i-s to be passed.in a departmental
proceeding. In_\the | present case, _not ~only _the
representative of. t'he competent authority considered the
comments offered_in the Hl}!h C'ourt to_be the f nal

Paqez 3



) v Service Appeal No.7659/2021 titled “Shahid Ali Mm;w vs..Government of KP & others"”, Service Appeal No.7660/2(12{
o - titled " Rizwan versus Government of KP &|othersy, Service Appeal No.7661/2021 wlcd 'Wajahat Hussain versus .
.—; Gouelmment of KP & others, "Seryice Appeal No. 76620020/ titled “Javechullah versus Government & others”, and j’
- - - .Ser\'rccl' Appeal No.7663/20201-titled * Inamullah and Government of KP & others”, decided on 15,04.2022 by D:wmm
ﬂeuch Cl(uupilsmg Mr. Kalim Arshad Khan, C hairman ane Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkfw,

. Service Trlbtm(rl Peshenvar,

o
e

2

. order but the H [oh Court itself. acted on_ such
' representation ther ’by' znducmo= the agp_ellant to seek =
further relief in ac cordance with _law. The appellant

could, in the circ'umstances approach the Service
- Tribunal for rhe relzef "

( Underlining is c,)urs!3

28.We alsd refer. to the le_c%gr-nen‘;-'Of the honQLllrable Hiéh Court of
Sindh rep6_1‘§ed as 2OOQ'I PLC CS 206 't.itle.d “Mian Muhammad |
Mohsin Raza .verszls Miss. Riffat Shiekh First Senior Civil Judge and
o_thers”, wherein the. hong uré’bleHigh'Coﬁrt of Sindh; while dealing

with the term ‘ﬁnal- orden observed as under:

“It would not be qut of place to mention that appeals
before the Service Tribunal are provided by section 4 of
the Sindh Service fwbunals Act, 1973, ‘against any "final
order". The term "'order" cannot be given any restricteil
connotation_and as| held in Muhammad Anis Qureshi v.
Secretary Ministry lof Communication 1986 PLC (C.S.)
664, the word-"order" as used in section 4 of the Service
Tribunals Act, 1973, is used in a wider sense to include

any commumcatton which adversely affects a civil
servant.’

. (Underlining is ours)-

For 'the for.egoing reasons, we hold that the minutes of .the

. Imeeting ot the DPC-dated 23.06. 7021 defe1r1ng the Agenda 1tem

No [II relating to promotlcn would amount to depriving/ignoring

'the appellants from promotmn and is thus a communication

adversely affect'ing-.them,l therefore, it'would.be considered a

’ % , . o , ' i
A’E";!'ESTED final order Wlthm the 1|’mean1|ng of secnon 4 .of the Khyber

Pal&tunl&hw‘a Service Tribunal Act, 1974

| . . ) . S

~.

i e
ARl r . . . . ,.\(‘“"
Froont / 29.In the given c1rcumstanc%es, we allow these appeals and \eiiFect the
3N : L

. . X . . T I'. ! B /l
}*espondents to consider the appellants for promotion against the
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Service Appeal No.7659/2021 titled "Shahld Alt Klnnn vs.Government oj KP & others”, Service Appeal No.7660/2021 e
titled “Ricwan versus Government of KP & others ™, Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus Lo
Govermment of KF & others, "Service App ol No. ]7'662/20-171 titled “Javedullah versus Government & others”, and %' "
Ser w1c¢ Appeal No.7663/20201 titled "Inam| ok and Goveriiment of KP & others", decided on 15.04.2022 by Dnnsron /
Bench comprising Mr. Kalim A rshad Khan, C Harrlru:m and Mrs. Rozing Rehman, Member Judicial, Khyber Pakklaml\hwc'
> .

\Service Tribunal, Peshawar.

yéliéant posts. The DPC shall|be held at the earliest possible, but not

later than a month of receipt this judgment.\Copies of this judgfent

be placed on all the connected appeal files. Consign.

30.Pronounceil in open Qourt at Peshawar and given under our

hands and the seal of the Tribunal on this 15" day of April, 2022.

. |KALIM ARSHAD KHAN
Chairman L

A . (Approved for; Reporting)
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEh>\

ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY
IRRIGATION DEPARTMENT

In order to fill in the vacant bosts of different categories in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The follbwing attended the meeting: -

Muhammad Ayaz, Secretary Irrigation In chair -
Engr: Ghulam Ishag Khan, C.E (North) Irrigation Member

3. M Muhammad Nawaz, Additional Secretary Secretary/Member
“Irrigation Department. :

4. Mr. Sultan Wazir, Section Officer (Reg-V), Member
Establishment Department.

5. Mr. Niamat Khan, Section Officer |(SR-III), Member
Finance Department. -

2. The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder Sub Engineers to the post of Assistant

Engineer/Sub Divisional Officer

if. Promotion of Graduate Su

Engineer/Sub Divisional Officer
“iii.  Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)

(Regional office Cadre).

(BS-17).
b Engineers to the post of Assistant
(BS-17).

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation

Department presented the agenda Item
Agenda Item No. I

S.

Promotion of Diploma.Holder Sub Engineer to the post of Assustant

Engineer/Sub Divisional Office

r (85-17).

4, The Additional Secretary informed the forum that three (03) No. posts of
Assistant Engin'eers/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of

seniority-cum-fitness from amongst the
Engineer in Civil, Mechanical,

Departmental Grade B & A examination

officials/officers included in the panel,

Sub Engineers who hold a Diploma in Associate

Electrical or Auto Technology and have passed

with five (05) years service as such,

3. After threadbare discussion and scrutinize all the credentials of the

the committee unanimously recommended the

following Diploma Holder Sub Engineers|to the Post of Assistant Engineer/Sub Divisional

Officer (BS-17) on regular basis.

i Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan




-

6.
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The Additional Secretary .inforni“ad the fofum that four (04 No.) ex-cadre/project
Y

posts of Assistant Engineers/Sub'Divisional. Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion

and Transfer Rules, 1989. .
The committee after detailed discussion and examine the service record and synopsis
Sub Engineers have not submitted PERs for the

of the officials included in the panél. The officials at Sr. No. 06 and 07 i.e.
from 01.01.2011 to 31.12.2021 respectively, hence

7.
Muhammad Imran and Mr. Nisar Ahmad,

period from 11.12.1988 to 31.12.2021 and
acting charge basis.

the committee not considered their appointment/promotion. The comrhittee further
* recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on

Mr. Qudratuliah.

Mr. Magsood Ali.
ngineer to the post of Assistant Engineer/Sub

ii.
Mr. Muhammad Igbal
Mr. Muhammad Yaqoob

il
iv.
Agenda Item No. I1
Promotion of Graduate Sub E:
Divisional Officer (BS-17).
that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are
by promotion on the basis of seniority-cum-fitness

The committee was apprised

8.
required to be filled in under 12% quota
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five

(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engil\eers are already working against the post of SDOs
\/é and they are drawing salaries against the ||'egular post of SDOs. However, it has been clarified
by the forum that the aiready Acting Cha'rge SDOs are drawing Salaries against the Project
Posts. The committee examined the case |of the officers/officials included in the panel at Sr.
No. 1to 3, 5to 7, 9,12,14,15 and 16, who!have not passed the Departmental examination(s).
The committee was informed that the Graduate Sub Engineers who have passed the

Departmental Grade B&A examination hav|e filed a Service Appeéals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of

9.
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of|the appellants was deferred. The aggrieved ~ofﬁcial
respondents as under: -

filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022

allow the appeals/prayers and directed the
"To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest possible, but not later than a month of receipt thi
e case of appellants alongwith judgment of the
Law Department for consideration of the scrutiny

Judgment”
The Department refer th
committee meeting. In turn the Law Department held meeting of the said committee or
e Department may consider the case of appellants fo

10.
Service Trib_unal dated 15.04.2022 to the
|

29.06.2022, advised that the Administrativ
promotion, instead of filling of CPLA (Annex-I).
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11. After examining all the rel
dated 15.04.2022 in Service Appeals fi
recommended the following (05) elig

v «

evant record and judgment of Service Tribunal
led by appellants, the committee unanimously (1;‘7 )
ble Graduate Sub Engineers to the post of /

Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental

Grade B&A examination in Irrigation Department on regular basis w.e.f the date of

deferment of the previous DPC meeting

i Mr. Inamullah.

ii. Mr. Shahid Ali Khan.
jiii.  Mr.Rizwan.

iv.  Mr. Javedullah Khan.
v.  Mr. Wajahat Hussain.

Agenda Item No. III

Promotion of Assistant/Stenog
{Regional office Cadre).

12. The forum was informed t

i.e. 23.06.2021

rapher to the post of Superintendent (BS-17)

hat one (01) No. regular post of Superintendent

(BS-17) is lying vacant which is required to be filled in by promotion on the basis of

seniority-cum-fitness from amongst the

at least five-year service as such. The

Assistants and Senior Scale Stenographers with
committee was further apprised that three (03)

No. ex-cadre/project Post of Superintendent are lying vacant in the Department which

are required to be filled in on appointment on acting charge basis.

13, After examining all the relevant record of the Assistants (BS-16)/ Senior

Scale Stenographers included in the p

anel, recommended Mr. Nazir Ali, Assistant

(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular

basis and deferred the case of acting ch

‘The meeting ended with v

Secretary Irfigation

i Chai

3,
S,

Chief Eﬁ%}heé Ly (NoFth) /
Irrigatiop-Biépartment
(Member)

Section Officer (R-V)
Establishment Department
(Member)

arge Superintendents.

ote of thanks from and to the chair.

‘man

© Additiona ecretary
Irrigation Department
(Member/Secretary)

PN il Em
Section Officer (SR-IIT)
Finance Department
(Member)




AUTH O ITY LETTER

I, Additional Secretary to Gowt. of Khyber Pakhtunkhwa Irrigation Department do

- hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, Irngatlon

Department to file Para-wise comments and make statement before the Khyber

Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No.16/2023 - o

Pakhtunkhwa through Chief Secretary & others.

ADDIT NAL SE RETARY

 filed by Engr. Muhammad Sohail Khan SDO Chitral Upper, Vs Government of Khyber




