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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

" Service appeal No. 18/2023

Engineer Babar Saani Assistant Director (Jabba Dam Project), Appellant

Irrigation Department

Versus

Chief Secretary, Khyber Pakhtunkhwa and others

4

Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

——————— e ——— e s N\ I I IV VAN VT

RESPECTFULLY SHEWETH:

Preliminary objections:

o kW=

ON FACTS

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon'ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

That the appeal is bad for misjoinder and nonjoinder of necessary parties.

1. Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant

Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department [Notification dated.24.09.2021.

2. Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021

but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred |for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Alj
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the

Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement

dated 15.04.2022 allowed their appeals.

4. Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of
Assistant Engineers/SDOs w.e.f [23.06.2021. Minutes of the meeting are at

(Annex-1II)

5. Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared.

(1//



' Grounds: -

| A Incorrect. The promotlon order dated 26.08.2022 is legal in accordance with law

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by =~ -

convening meeting of the Departmental Promotion Committee.

B. Para-Bis AInc‘orrect as explained in Para-A above.
C. Para-C s Incorrect as explained in Para-A above.
- B.-Para-D is Incorrect as explained in Para-A above;
E. Para-E is Incorrect as explained in Para-A above.
F. Para-F i-s Incorrect as explained in Para-A above.

G. Pertains to record.

H. That the respondents also seek permission of this Hon'ble Tribunal to raise further
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may -
be dismissed with cost, please.

AN

al

Secretary\to Eiovt. of Khyber Pakhtunkhwa,
Irrigation |Department -
Respondent No. 01 to 04
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In order to fill in the vacant posts of different categories in the Irrigation
Depa;tment on regular basls, a meeting jof the Departmental Promotion Committee held

on 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended
the méetlng:-

1. Muhammad Tahir Orakzai, Secretary Irrigation In chair

2. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member

3. Mr. Wasil Khan, Additional Secretary . Secretary/Member
Trrigation Department.

4. Mr. Jamshid Khan, Deputy Secretary (Reg-Ill), Member
Establishment Department. « :

5. Mr. Niamat Khan, Section Officer (SR-II), - - Member
Finance Department. ‘

2. The following agenda items were discussed in the meeting:-

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (88-17).

ii. Promotion of Assistant (BS'-16) to the rank of Superintendent (BS-17).

ji. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Ofificer (BS-17). N

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant

Engineer/Sub Divisional Officer (BS-17).
V. Promotion of B. Tech (Ho:ns) Degree holder Sub Engineers to the post of

Assistant Engineer/Sub Divisional Officer (BS-17).
vi. Promotion of Superintend ent (BS-17) to the post of Administrative Officer
(BS-17) , .
vii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
, Circle Cadre.
Item No. I
3. After recitation from the Holy Quran, the chair welcomed the participants

and apprised the forum about the agenda items. The Additional Secretary presented the
agenda that (05) regular posts of Deputy Collector (BS-17) are lylng vacant which are

required to be filled in by promotion on the basis of senlorlty-cum?ﬂtness from amangst

the Zilidars with at least five years service as such, '

4, After examining all the relevant record of the Zilladars Included In the
panel, the committee unanimously recommended the foflowing eligible Zllladars (BS-15)

 to the post of Deputy Collector|(BS-17) in Irrigation Department on regular basis:-

,

i Mr. Noor Rehman.
il Mr. Farid Ullah
fii. Mr. Muhammad Saad Jan.
iv.  Mr. Nabl Rehmat,

v.  Mr. Abdul Wadood.
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A The Agenda item was

Item No. II

5. “The Additional Sectetary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are Iyinlg vacant which are required to be filled in- by

promotion on the. basis of senlority-c
- Scale Stenographers with at least five years Service as such,

Lm—ﬂtness from amongst the Assistants and Senior

6. After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included In the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer

his promotion. After detailed discuss

ion, the committee unanimously recommended the

following (03) .eligible Assistants (BS-16) to the post of Superintendent (BS-17) in

Irrigation Department on regular basis:-

il Ml’- Fal’hadAli. v
ii. Mr. Liaqgat Ali.
fii.  Mr. Ghulam Farooq.

Item No. ITI

Department on the following:-

deje red,

di#ered for want of clarification of Establlshment

i As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineeré alongwith passing of departmental grade B and A
examination against which Six (06) officer are working on regular basis while

Seven (07) officers, included

in the panel at Sr. No. 1 to 6 & 9 are working as

Assistant Engineer (BS-17) acting charge basis since 2011.

ii. Before 25.6.2012 the Passing

of Grade B&A examination was not mandatory for

promotion to the post of Assistant Engineer and the above mentioned: seven
Graduate Sub Engineers were appointed to the post of Assistant Englneer
(BS-17) on acting charge basis in 2011. '

ii.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers

of panel at Sr. No. 1 to 6 &

‘mandatory Grade B examination and will appear in the A examination in

9 (except S.No.4 “B8A passed) have passed their.
2022,




- regular posts of Assistant Engineers/Sub Divisional Officer (BS-

\
8. The advice of the Establishment Départment will be solicited through a
separate letter that:-

i, As to whether the amendedi rules notified on 25.06.2012 are applicable to the
above employees who were appointed in the year 2011 on acting charge basis o

the present Service Recruitment rules will be applicable in the instant case .

i, If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,

the officers junior to them can be promoted to the post of Assistant Engineer on
reqular basis or otherwise.

Item No. IV

9. . The Chief Engineer (South) Irrigation presented the agenda that (07) No.~

regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. ~ The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:-

i. ~ Mr. Riaz Muhammad
ii.  Mr. Waqar Shah.

iii. Mr. NooraJan.

iv.  Mr. Jehanzeb.

V. Mr. Farman Ullah.
vi.  Mr. Shafqat Faheem.
vii. Mr. Asad Ullah Jan.

Item No. V

11. The Chief Engineer (South) Irrigation presented the agenda that (02) No.

17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst

the Sub Engineers having degree in B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such.

Y




. 12, After examining all the relevant reéor‘d‘or the B: Tech (Hons) Degree /\(
5. : Holder Sub Englneers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub EngIQeer’s to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) In Irrigation Department on regular basis:-

i Mr. Khurshid Ahmad.
i, Mr. Muhammad Shoaib.

Item No. VI

13. The Additional Secretary Irrigation Department presented the agenda that
(01) No. regular post of Administrative|Officer (BS-17) is lying vacant due to creation In
the Office of Chief Engineer, newly |Merged Areas Irrigation Department Whlch is
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14. After examining all the relevant record of thé Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) In Irrigation Department on
regular basis.

Item No. VII

15. The Chief Engineer (South) Irrigation Department presented the agenda
that (01) No. regular post of Superlnltenaent (BS-17) is lying vaéant In the officeof
Superintending Engineer, Irrigation Clrcle, D.I. Khan (Circle Cadre) which is requlfed to
be filled in by promotion on the basis of seniority-cum-fitness from amongst the

Assistants and Sentor Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr, Muhammad
Saleem, Assistant (BS-16) to the |post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service,

The meeting ended with vote of thanks from and to the chalr.

S
Secretary Irrigation

e / Chairman

- Chief Engineer (Sopth) Depu
Irrigation Departmept (Member) Establis

xecretary (Reg-IIT)
Department (Member)

~ N
Additional Secretary Section Officer (SR-II)

W @'-’?“
Irrigation Department Finance Department (Member) 5‘&(@\ c“""“
(Secreta Q// Member) geiis
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ditled " Rizwan versus Government of KP &oricis” , Service Appeal No.7661/2021 mled ‘Wajahat Hussain versics K
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KHYBER PAK HTUN .

BEFORE KALIM

ROZ INA REHMAN MEMBER(])

PLSHAWAR
ARSiHAD KI—IAN CHAIRMAN

be'rwce Appeal No. 7659/2021

Shahid Alz Khan (Sub
SUblelblOH Dlsmct M

Dmsmonal Ofﬁcel Shahbaz Garhi Irrigation
ardan) son of J ehan Safdar (Appellant)

Versus

aerPakhtunkhwa thlough Chief Secretary,

Civil Secretariat, Pesha
Department, Civil Secrt

“Khyber Pakhtunkhwa ]

Plesent: S
Mr. Amin ur Rehn
Mr. Muhamrnad R4
A531stant Advocat

. Date of Insth

" Date of Hearl

war,

. Secretary: to Government- |of Khyber Pakhtunk.hwa Irrigation

i

. Chief Engineer (South), Tirig

tariat] Peshawar.

gation Departmcnt Warsak Road,

l (Respon dents)

’eshaw'u

........................
b
1

nan Yc|>usafzai Advocate...For appellant. .

1az Khan Pamda Khel,
e Gene1al

...................

For respondents.

.Lition. . 18.10.2021

: D"ltL of Dec1

a——.—

mg.;...................’.;..14.04.2022
SION. . |, 15.04.2022

2. Ser

Rizw anulhh (Sub Divi
No.II, Dmnct DIK_han)

ppeal No.7660/2021

Officer, Flood hugatlon Subdivision
Abdul Rehman (Appellant)

Versus .

vice A,
131ona1
son of

............

1. Gow.rnment of . Khy e1Pakhtunkhwa through Clhief Secretary,
: Lml Sécretariat, Peshawar. :
2. §ecretary -to Government of Khyber Pakhtunkhwa [rrigation
© Department; Civil Secré tariat, Peshaw'u
3. Chief Engineer (South), Irrigation Department Wﬂrsak Road
Khyber Pakhtunkhwa Li)eshaw 2 (Re.spondents)
.Plesent. i a
Mr. 'Amin ur Rehman Yousafzai, Advocate...For appellant,
Mr. Muhammad Riaz Khin Painda Khel,
- STED A351stant Advocate General ........... ... For respondens-
A : - ‘ o Rt ot
Date of Institution..|........ ... . 18. IO 2021 . a0 \pest?
B Patpat Date of Hearing.....|....... .. ..14.04. 2022, awn“
AN 1;:-&; R Date of Decmon ........ TR 15.04.2027 A
. . C
Q
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e Service dppeal No.7639/2021 titled “Shahii 4li /s’hun..v.\'..Gov_ernmenf of KP & vthers ™, Service Appeat No.7660/2021 J g
titled " Rinean versus Government of KP|& oihers", Sertice Appeal No.7661/2021 titled " Wajahar Hussain versus t/; ;
’ e : CGoverninent of KP & ‘others, "Service Appeal No.76 62/2020/ titled " Javedudluh versus Gmemmen( & others”, and t
YR Service Appeal No. 7663/20201 titled “Inamullah und Government of KP & o!hers , decided on 15.04.2022 by Dnn.wn. /"
. Bench comprising Mr-. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman. Member Judicial, Khyber Pukhlun.(hn d
) . N .. ) Service Tribunal, Peshenvar,

———

’Tw‘idl t u,r‘;‘

¢ . 3.Sérvice|Appeal No.7661/2021 s
Waijahat : Hussain(Sub Divisional Officer, Irrlgatlon an éz‘/ e"lﬁi‘r \}

&‘)

- Power Subdivision, Ora i(?at) son of Malik ur Rehman... (Ap el

Versus

1. Government of Khyb"elPaldltunkhwa through Chief Secretary, .
Civil Secretariat, Pesha\lzar :

2. Secretary 'to Govermﬁflent' of Khyber Pakhtunkhwa Ir11gat1on
Department, Civil Secretariat, Peshawar.

3. Chief Engineer (South), Irrigation Department, Warsak Road,
- Khyber Pakhtunkhwa Peshawar....... AT (Res,oomlenrv)

- Present:

Mr. Amin ur Rehman P(ousafz'ai Advocate...For appellant.
" Mr. Muhammad Rjaz Khan Painda Khel,

Assistant Advouate General ...................For respondents.
.'Date of Insti.tlution. e .18.10. 2021
‘Date of Hearing.l.....................14.04.2022

‘Date of Decision]..................... 15.04.2022

4. Servnce Appeal N0.7662/2021'

'J'wedullah(Assmtant Englneer OPS, Irngatlon and Hydel Power

Subdivision, Jamrud and Land1 Kotal, District Khyber) son of Asad
Malook K_han ........ (Appellant)

Ve1 Versus

1. Government of Khy'@erP’akhturﬂchwa throug Chlef Secretary,

Civil Sec1etar1at Peshawar!

2. Secretary. to Govemjnerft of Khyber Pakhtunkhwa Imgation
Department Civil Secr tar1|at Peshawar,

©3, Chief Engineer (South), Irrigation Department, W.arsak Road,

Khyber Pakhtunkhwa Peshawar'. ......... O {Respondents)
‘Plesent. L . ‘ . ‘ ,
Mr. Amin ur Rehmar Yousafzai, Advocate... For appellant.

Mr. Muhammad Rtliaz' Kha.n Painda Khel,
Assistant Advocatt General .

.................... For respondents.
Date of Instifution............. . ....18.102021
y Date of Hearing..|... e -...14.04.2022
K’hv'-!r‘:;; Mifur - ~ Date ofDeci*i?ion...'.........‘......- ...... '1_5..04.2022 ,

Service Critiwieal : L
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Service Appeal No.7659/2021 titled * Shahld Ali Lkhan vs..Covernment of KP & others”, Service Appeal No.7G660/2021
titled *Rizwan versus Government of KP d u'hus Service Appeal No.7661/2021 mlLd ‘Wajahat Hussain versus
Government of KP & others, “Service Appeal No. 7662/20201 titled “Javedallah versus Govermment & athers™, and
Service dppeal No. 7663720201 titled " Inamaliah and Government. of KP & others ™, decided on 15.04.2022 by Drw.uon
Bench wmprmnq Mr. Kalim Arshad Khan, Chaitman and Mrs. Rozina Rehm(m Hunlnr Juddicial, Khyber I;lemml\h\

picaddlidiil)

Serpice Tribunal, Pe\haunr v S

5. Service Appeal No.7663/2021 /\»/

m—
7 \\\ o Y

Inamullah(Sub Dmsmnal Ofﬁcel Imgatlon Subd1 r§10n

p£@\yh//9/
-'/
Y..@.l.ggs_

. Government of Khyberl'—aldlltunkhwé’ through Chief Secretary,

Civil Secretariat, Peshavlfar,

. Secretary to Government of Khyber ' Pakhtunkhwa 1111gat1on
Department, Civil Secretariat, Peshawar.

. Chief Engineer (South), Irrigation Department Warsak Road,
Khyber Pakhtunkhwa, Peshawar..............: e (Respon dents)

Mr. Amin ur Rehman [Yousafzai, Advocate...For appellant.
. Mr. Muhammad Riaz Khan Painda Khel,

Assistant Advocate

General .............. .....For respondents.

l Date of Institution............. r..18.10.2021

Date of Hearing|....... RUURURIOTT 14.04.2022

Date of Decision

e 15.04.2022

o **k******ﬁ*********** '

APPEALS UNDER SL‘CTION 4 OF THE KHYBER

. PAKHTUNKHWA

SERVICE TRIBUNAL ACT, 1974

AGAINST THE DE(‘ISION/RECONHVIENDATION OF THE

DEPARTMENTAL

I’R@MOTION COMMITTEE, IN ITS

MEETING DATED 23 06.2021, REGARDING AGENDA

ITEM NO.III, ON -
PROMOTION

HE BASIS OF WHEREOF, CASE OF
THE APPELLANTS OF ALL THE

PPEALS AS ASSIST“{&NT ENGINEER/SUB-DIVISIONAL

OF FICERS (BS-17)

WAS DEFERRED

CON SLLIDATED JUD GEMEN T

\
‘d‘KA LIM ARSHAD KHAN CHAIRMAN Through

> -
-

thlS

meIe Judgment the - 1nstantServ1ce Appeal No 7659/2021 titled

Shahza’ Alz Khan Vs Gove nment of KP. & others Service Appeal

!
No 7660/2021 titled Rr’wan versus Government of KP & orhers

Se1v1ce Appeal No. 7661/|2021 t1tled “Wajahat Hussazn versus

Danog
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Y \'tu Appeal No,7659/2021 . mled "Shahi AI:

titled * Rizwan ver: sus Government of KP

" Governinent of KP & others, *Service Apgeal Wo. 7662/2020.’ titted “Javedullah versys Government & others ™, and

Service Appeul No, 7663120201 tisled “Inan

Khan..vs..Goverrnent of KP & others”, bcvwce Appeal Nu 7660:2021
ek (nlhers Service Appeal No.7661/2021 mlcd ‘Wajahat Hussain versus

Bench comprising Mr K alim Arshad Khan,

dlah and Government of KP & others", decided on 15.04.2022 by Dn pision
Chairman and Mrs, Rozina Rehman, Membu Judicial, Khyber Pakhtunkine
Service Tnbuna/ Peshawar.

* No.7663/20201 titled “J

as Sub-Engineers in BE

| ]tem NOJH was deferre

.. ax\ov\ Lstnbhshment Departm

shm\q

. ‘Facts, surrounding the 2

" paper, alongW1th pane

Govemment of KP & o

“Javedﬁllcih' versus Go

hers,“Service Appeal No.7662/20201 titled

vernment. & others”
!mnmllah and Government of KP & others”

~and Service Appeal

are decided because al.li

same decision.

in -the Irrigation’ Dep
examination Grade-A

promotion to the post

rules in -'vogue;' tlﬁat the

appellants alonor with others for promotlon and prepared working

_consideration against 12%
Engineering Degree; tftat
before the Departmer‘tal‘_

meeting held on 23.06.

are similar in nature. and outcome of the

ppeals, are that the appéllants were serving

S-11 (upgraded to BPS-16 on 07.03.2018)

]artment;' that they passed -departmental

& Grade-B and pecame eligible for
Assistant Enginéer (BS-17), as per the

1espondents initiated the cases of the

ojl.;. eligible Graduate Sub engine_elrs, for
quota 14e‘s_czrved for the holders‘ of BSc
synopses of the appellants were placed
:Promotion Co_mmiﬁeé (DPC), in its

21, under Agenda Item NoLIII, but the

appellants were not recommended for promotion rather the Agenda

t As per amended

notified on

ent

d on the pretext.to seek guidance from the

,’on the following:

! - ~

service rules of Irrigation Department

25.06.2012, f}vélve posts  of .Assistcmt

Engineer (BS-17) come under 12% share quota of

Graduate
|

’S'zéb"“ g

Engineers. along with passing . of

'departmentc?l grade B and A examination against which

Yy

Ie
Rt
&

\ &

Danod
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) | Service dppeal No.7659/2021 tidled *Shahid A

li Khan..vs..Government of KP'& others", Service Appea!A No.766(/20)21
titled “Rizwan versus Government of KP &

thers ", Service Appeal No.7661/2021 titled “Wajahat Hussain versus
ey Government of KP & others, "Service Apped! No.7662/20201 titled *Javedullah versus Government & others”: and
e . Service Appeal No.7663/20201 titled " Inamutlah dnd Government af KP & others”, decided on 15.04.2022 by Division
. Bench i'rmppri&in_g Mr. Kalim Arshad Khan, Chitirman and Mrs. Rozinua Rehman, Member Judicial, Khyber Pakhtunkine.
: : Service Tribunal, Peshavar. .

six officers are working on regular basis while seven

bﬁicé#s, _iﬁcluc}%’ed in the pane? at 'serrzal. No.l1to6 & 9 are

i

worki}ag: as Asgeistant Engineer (BS-17) on acting charge
. Pl ' ' :

basis since 20’{ Ly

ii. Before : é.S.(_)c%.ZOJZI_ the . passing | of grade B&A

examznatzon was_not mandatory for fromotioh to the

. po.ét of Assistant’ Engineer ‘and ‘the above mentioned

sever;z .Graduate Sub Engineerfs were dppoin-ted to the

- S pos; :ofz Assistant Eﬁginegr (BS-17) .on a.cting‘charge '

basis in 2:011..",'

i ..I'he departmental B&ZI‘ exa‘mz:naﬁ'orz is condﬂctéd qﬁer

‘ el;ery two yeafrs. The last examination was 'heéd in 202()

j and‘rfze- 'ﬁext 1‘vill’i be héld in 2022. The officers of panel
| _‘%’% _l at serial No. 1 t0 6 '&‘9 (except No.4 B&A passed) have

passed-their mandatory grade B examination and will

appear in thefl examination in 2022,

3 The DPC in vparagraphf 8 of the minutes sought advice of the |
eétab_lishment through a slepariate letter that:
|

a..- As to whether the aménded rules notiﬁed on 25.06.2012

are ,"ap_plicab e tg. the above employees who weré
" appointed in the year 2011 on acting charge basis or.the -

present Service Recruitment rules ‘will be applicable in

-.the instant cage.

b. If the present service rules

- are applicable upon the

officers appointed| on acting charge basis then before

|
‘
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- \\,'m%aesm\@B&A examinations and

pepae™

- eligibility by the DPC an|

5

'7.':§Ir:1 the rgeplies' it was adm]

| thai ‘the agenda. item fo

|

e e
. - -

. ; - VN A
Service Appeal No. 76592021 titled “ShakhidlAli Khan
JAitled " Rizwan versus Government of KP &

Government of KP & others, “Service AppéallNo; 766220201 titled “Javedulla
Service. Appeal No.7663/20201 titled ';‘lnamu{

Hench comprising Mr. Kalim Arshad Khan, C

Service Tribunal, Peshavar.

. vs..Govermient of KP & others”. Service Appeal No.7660/2021
others”, Service Appeal No.7661/2021 titled "Wajahat Hussain versus

h versus Government & others " and
!a:h and Government of KP & others ", decided on 15,04.2022 by Division
airman and Mrs:. Rozina Reiy'mag, Member Judicial, Khyber Pakhtunkhwi

s appeéls.‘

- It ‘was miainly urged in

from the normal course

.~ On receipt of the appeal

-completion. of mandatory . examination of these

i
. : I
-éfﬁcers;theno%ﬁcers Jjunior to them can be promoted to

1
the post of

otherwise.

i

13.07.2021 to Responde

123.06.2021 of the DPG

responded ‘within statuto

/

-appellants had been: deprived of their right- of promotion without

Cany deficiency; thé}t' the

promotion case pending

were not treated in aceo

tl’j%at the éppéllams We;ré d

respondents were dirg:ctec

l

|- ‘ - -
tted that the appellants had passed Grade

Assistant Engineer on regular basis or

: It.f".was then all the app%llants preferred departmental appeals on

nt. No.l against the decision dated

C,| which, according to them was not

Ty period, compelling them to file the;e

~+

he grounds of all the appeals that the

k]

134

department had no right to keep the
for indefinite period; that the appellants
reance with law; that the DPC departed

of|ldw, which was malafide on their part;

b

eferred for no plausible reasons.’

(72}

and their admission to ful] hearing, the

to file reply/comments, which they did.

h

o

d also completed 5 years® service for

‘promotion as Assistant

availability of vacancies-

Engineer subject to congideri_ng their
. . e T L

| availability of posts as per service tules;
I ipromotion was dropped due to non-

under- 12% quota_ for ‘prom‘otion of

. Graduate Sub Engineers to the rank of Assist‘ant Engineers BS-17

T
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) © | Service Appeal No.7659/2021 titled *S) ahid Ali Khan..vs..Government of KP & othiers™ Service Appeal No:7G6i/2021
o : © A titled "Rizwan versus Government ofikP &oll.rher:_". Service Appeal No.7661/2021 titted * Wajahat Hussain versus

e 4\.£ . o . ‘Government of KP & others, " Service Appeali No.7662/2020] titled *Javedullah versus Government & others", and

l - | Service Appeal No.7663/20201. titled ] liah and Gover " of KP & others ", decided on 15.04, 2022 by Division

Bench comprisivg Mr. Kalim Arshad Kh. Bn, Chrtlirumn and Mrs. Rozina Rehman, Member Judiciat, Khyber Pakbtunkine
: . ] : _ Service Tribunal, Peshavar,

. (i.e. 6 Nos Sub Engineers are working on regular basis while 7 Nos

-Sub Engineers are wo rking on Acting Charge basis against 12 posts
[ .
in the share quota of Graduate Sub Engineers which already

* " éxceeds by one number),

8.'_We have . heard 'learr’{ed counsel for tHe " épp.ellants and learned

: “Assistarit Advocaté G%nélal fo_; the I'espondenté and have also gone

through the record. | |

9. Lealfneq couﬁéel for the appellants _reiterate‘d the facts and grounds

-;_ldetailéd 1n the appieal..i'aind ’refén‘ed to above and submitt'ed that the

' alﬂpellant's'had a genuine|case t@" be cbnsi&ered for promotion and

they ‘had 1egiti.m.ate ;expectan'cy. for the sam-e'.‘.i-'Ie prayed -for

.Aaccepta‘n'ce of the 'aippe als! |

. | 10 On th'e contrary the?‘,leame;d Assistant Advocate General opposed the
3

~ arguments advanced by the learned counse] for the appellants and

A

‘supported the stance taxen by the respondents.

Q\ - 'll.Thei‘_e'is no dispute that the working paper, for promotion from the

post of Sub Divisiona

fam)

)fﬁcerl's (}"SPS‘-16) to the post of Assistant

Engiﬁeer-(BPS-l75; wals
: |

orepared.on proforma-I, wherein the details
- of the posts were given

-|Accarding to the working paper six posts
were shown vacant for making' promotion under 12% Graduate

?hota. Along with the working paper, a panel of Graduate Engineers

"+ for consideration was hlso annexed on proforma-II (Annexure-J),

.. " The dfﬁg;:rs at 'sérial nimber | t63, 5t07,9, 12 to 14 were shown

'i,n:'the panei to .be not e.!li'gible_ while the appellants’ names figure at

serial’No'.S, 10, 11, 133 and 15 of the panel. The panel bears

P:am—*:7
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Al
v CoL Ser\'ue Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP & others”, Service Appeal Na.7660/2021
o | titted “Riswan versus Government of KP|& others™, Semvice Appeal No. 766172021 mlea’ ‘Weajahat Hussain versus
Y | ¢ Govermment of KP & others, "Service Appeal-NQ.7662/20201 fitled * Juvedullah versus G overnment & othery ' -tind
- - ?eruce Appeal No.7663/20201 titled * Inarliah and Government of KP & others™, decided on 13.04.2022 by Dn-:sron
"V Bench comprising Mr, Kalini Arshad Khar, Choirman and Mrs. Rozina Rebunun, Member Judicial, }\hyher I-‘al.huml\hn

Service Tribunal, Peshinwar.,

: "Signature of the Additignal Secretary, Irrigation Department, at the

' end of list and the appellants were shown in  the workmc pape1 to be
' I

: eligible for promotion.

i'Similar]y, the officer at serial No.4 named

f
il

Balﬁhuar was also shoxlvn to be eligible for promotion. The DPC

| have been d'etai.led

: . ' N
clarification from the

. No.SO(E)/lir/4-3/DPC)

held on 23.06..-2_021 recox‘ded the minutes of the proceeding, which

11:1 the preceding par.agraphs and -sought
Fstabhshment Department vide letter

/7019/V01‘-Ideated 04.10.2021, which was

responded by the. Bstablishment Department wvide letter No.SOR-

. V(E&AD)/7-1/Irrig;

clariﬁcati‘on

‘from  the

dated 23.11.2021, instead seeking the

‘Secretary Govemment of

Pakhtunkhwa Irng"tlon Department on the followmo observatlons

basis-under

years?

1. Why the employees were appointed - on’ acting charge

ART Rules, 19897

-1l ‘Why the matter rémained linger on for more than ten

iii. For how many times the departmental-B&A exams for

these employees in the mtervemng peuod were arranged

by the Adlnilmstratwe Department and whether they

appeared, '

availed Opportumty of appearing the

l _ ' examination or- deliberately avoid the opportunity of

appearing in|the subject examination or failed these

+ ~

'exarn-ination? 4 B 7

on OFEH L\\%‘m
o ot
i r;&\en") epat™el

12 Adchtlonal documents \
esha\*iw appeals whereby worki

1
i
S

| were placed during the pendency of the

Mg paper was prepared for considering one

I\hybel :

‘DonoR



%‘erwce Appeal No. 7659/2()2/ ulled "Shahid Ah Khan..vs.. Govarnmenl of KP & others”,

titled “Rizwan versis Governmeny of KP & alhers”, Service Appeal No.7661/2021 u{!ed ‘W

| Government of KP & others, "Service Wppeal|No: 7662/20.70! titled " Javedulluh ve
Service Appeal No.7663/202 201 titled " Inamullah and Government of KP& others"

" Bench comprising Mr. Kalim Arshéd Khan, Chairman and Mrs. Rozina Rehman,

Service Tr:bunal Peshawar,

Service Appeal No.7660/2021
‘ajahat Hussain versus .
rsus Govemmenl & others”, and
dec:ded on I5. 04.2022 by waurm )
Membe: Judicial, Khyber Pakhtunkhw

_the post of Assistant En

1 4.43 to the .observation of]

Mr. Ba_khtiél' (at seriallNol4 of the panel fdr considerétion wherein

“the names bf the appellants also ﬁgured) f01 promotior, who was

N

also deferred with the appe llants. The DPC was stated to be held on

13.012022 - and . vide

3/DPC/2019/VoLIX: dated 28, 032022, .Mr.

promoted.

referred advice sought"]by

employees who were appointed in the year 2011 .on acting charge
basis or the present Setvice Recruitment: rules will be applicable in

the instant.case, it is obse

Nouﬁcanon No.SO(E)/IRRI:/4-

Bakhtiar was

-At this juncture it seems fiecessary to observe regarding the above

. |
the DPC. As regards first query, whether

_pﬁe amended rules notified on 25.06.2012° were applicable to the

rved that the administrative rules cannot

be given retrospective effect. As regards the second query whether

the junior officers could

appointed on - acting ch

basic qualification for eligi

B&A exammatlons and w'hen the seniors could not get thr

both or any of them; thl

line-were to be consider

Why the smploy

urider the Khvbef

P

[4' 2

departmental B&A examin:

y

tl

P

|
|
I
1
1

[

g

d

—

be promoted’ when the seniors already

[aV)

rge, basis could not -qual.ify either of
ations; it is i.n this resjpeét found that the
2ibility to.be‘consic'lered for promotion to
neer (BPS 17) 1s passmg of departmemal

ough the

are not elmble and obwously next in the

le Establishment Department:-

2es were appointed on actin’g charge -basis

dkhtunkhwa Civil Servants (Appomtment

P1 omotion and Tr :msfe1) Rules 19897

Page9



15.There seems lot of conflict|in the working paper and minutes of the

et o a&\o o

iy o(’ﬁhrn 0:‘9 ﬂ“\e‘\
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-

» + P1hE Py
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| N . . .
Service Appeal No. 765 9/2021 titled “Shahid Ali Khan..vs..Government of KP & others", Service Appeal No.7660/2021

titled “Rizwan versus Goverinmen' of KP

“"Government of KP & others, "Service Appeal No. 7662/20201 titled “Javedullah versus Government & others”, and
" Serviee Appeal No.7663/20201 titled * Inamu[iah and Government of KP & others", decided on 15.04.2022 by Drw sion|

Bench comprising Mr, kahm Arshad Khan, Climr nan and Mrs. Rozina Rehman, Member Judlc:al Khyber Pakhtunkhsy

&| omem Service Appeal No.7661/2021 m!ed ‘Wajahat Hussain versus

ervice Tribunal, Peshawar.

(ii)" Why the matter remained linger on for more than ten years?

(111) 'For how. many times the departmental B&A examinations

for these employees in the intervening period were arranged

by the ~Administrdtive Depal'tmcnt and whether  they

appeared;_ availed | opportunity of appearing in the

examination or

deliberately  avoided -the -opportunity of

appearing in the:examination or deliberately avoided the

opportunity of apj:' earing, in the"subj,ect examination or failed

these examination

4

k3

y

it is observed that no reply-of the Administrative Department in

this -respect is. found

placed on'the record. Whereas without

replying the queries the Administrative Department promoted one

Bakhtiar, referred to abgve! -

.meeting .of the DPC held ‘on'23.06.2021 and that of the replies

six posts weré shown

convened and lengthy

4 -

panel of .officers for

?es‘i\ﬁ‘“ " and contended that the

p'mel of ofﬁce1s and al:
qgestion which could n

their replies or for that 1

vacant then why the le

submitted by the respondents. In the working paper and the minutes

va

|

(¢

ant for filling, .of which the DPC was

!exercise of preparation of working paper,

un,dertaken, whereas in the replies the respondents took a U-turn

pos1's were not 'vacant. If the posts were not
L

ngthy exercise of preparing workmg paper,

ove all holdmg of DPC was done? This is a

ot have been ansv’vered by the'r'espondeﬁis in

natter during the course of arguments. It was

’consideration and | holding 'of . DPC  was

A

p:\np1 0

SN
P

A
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Servied dppeal No.7659/2021 titled “Shahid Ali ,k'lhahl. vs. Government of KP & others™, Service Appeut No.7660/2021
e : : titled *'Rizwan versus Government of KP & I':thelm”. Service Appeal No.7661/2021 titled *Wajahat Hussain versus
: i Govefnmenl of KP & others, “Service Appea Nol. 7662/20201 titled “Javedullah versus G_avernmeni & others”, and
. .- Service Appeal No.7663/20201 titled “inammulluh and Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Ch(-irn%an and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw
- ' . Service Tribunal, Peshaear.

Y f\.%f\\
N

<

=~ — 7
E
—

the stance of the respondents in the replies that the Agenda Item

No:III was dropped.due to rxo11§availability of vacancies under 12%

quota for promotion of Graduate Sub Engineers to the rank of

Assistant Engineers BS-17 (i.e."6 Nos. Sub Engineers are working

on regular basis while 7 No§. Sub Engineers are 'working on Acting

Charge basis against 12. posts in the share quota of Graduate Sub
O] o

|

|

‘Engineers which already ?x ceeds by one number). This stance is in

cl_é'ar negation to the working paper, panel list of the officers and
- i

: PR . E : L
minutes of the DPC whel,lrem these 6 posts are shown vacant and
were intended to-be filled in by promotion. So far as contention of

the respondents that the|seats were occupied by the officers on

acting charge basis, so thbse were not vacant, it is observed in this

f

regé‘rd that, rule9 of the Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion and Transfer) Rules,. 1989 (the Rtglgs) 1S

quite clear and is reproduted below for facile reference: -

"9, Appointment. on dcting Charge or current Charge Buasis. (1)
Where thé appointing authority cansidered it to be in the public
interest fo fill a pos't reserved under the rules for departmental
. promotion and.the mdit senior civil servant belonging to the cadre
or Service concerned, =i‘wh€): is otherwise eligible for promotion, does
nol possess the specified length of service the authority may appoint
“him to that post on acting charge basis’ '
-Provided that no' such appointment shall be made, if the prescribed
length of service is short By more than [three years].
L L2)] Sub rule (2) of \rule-9 déleted vide by Notification No. SOR-
 YILE&AD)1-3/2009NVol-VIII, dated 22-10-2011. . :
(3) In the case of a past zln Basic Pay Scale 17 and above, reserved
under the rules to be filled in"by initial recruitment, where the
appointing authority iy satisfied that no suitable officer drawing pay .. e
in the basic scale in ‘which. the post exists is available in%g;t‘ez“f-‘g;@a@ﬁ%'
category to fill the poit clmd it is expedient to fill the post, it -.pg_ﬁ;%ﬁ
appoint to that post on dlr.'ting charge basis the most senior officer
otherwise eligible for p'romotion In the organization, cadre or
service, as the case md 1y be, in exces.

ess of rhepnomotion quota,
- (4) Acting charge appointment shall be made agains! posts which aie
likely to fall vacant \for

period of six months or more. Aguainst
vacancies' occurring ’for lexs than six months, current charge
. |
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) . : |
. . N Service Appeal No.7659/2021 titled "Sha?aid !Ali Khan..vs..Gavernment of KP & vthers”, Service Appeat No.7660/2021
. R : . Jfitted " Risvan versus Governiment of KP & othefs”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus
. R ) Government of KP & others, "Service .4")pe|al No.7662/2020! titled "Javedullah versus Government & others”, und
‘ R Su:m'ic«, Appeal No.7663/20201 titled “Inamutlah and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr, Kalim Arshad Khan, Chairman and Mrs. Rozing Rehman, Member Judicial, Khyber Pakhtunkb
' Service Tribunal, Peshawar.. .

N

appoi—rztmem may be made according to the orders issued from time
10-time. N ' ' ‘
(5) Appointment on |acting charge basis shall be made on the

recommendations 0"f the Departmental Promotion Committee or the

CoL g
Provincial Selection Board, as the case may be.

(6) Acting charge c.zrp‘r)lointment shall not confer any vested right for

regular promotion fo the post held on acting charge basis."
! ! :
(Underlining is ours) [

16.Sub rule (2) of the above rule was deletedvide Notification
'-No'.SOR-Vl(E&AD)1’.-?/2009-/\/01'-\/111, “dated 22-10-2011. The

deleted sub-rule is also reproduced as under: -

“1(2) So long as a civil serﬁzanf ho]lds the acting charge appointment, a civil

L wervant junior to him shall not be considered for regular promotion but may be
uppainted on acting. chargT basis to a higher post.)”

17.Before deletion of sub rule (2) of the rules; a junior officer to a

senior civil servant,so J!ong as he (the senior) holds the acting charge

appointment, could ndt be considered for regular promotion to a

higher post. The provisions of Rule 9 of the rules though empowers

‘the Appointing AUthclrity to make 'appointmenf of a senior civil

“AA(W'}.J

servant on acting charge basis-but, even after deletion of sub rule (2)

~of the ibid rules, that will not disentitle a Junior. officer to be

consideréd for regular promotion to a higher post.

lS.R.egaljd'ing the acting charge appointment, the august Supreme Court

of Pakistan has a.conSistent view that such posts being a stopgap

arrangement, could not b

¢ a hurdle for promoting the deserving

officers.on their availability. Reliance in this respect is placed on

PLC 2015 (CS) 151 titled “Province of Sindh and others
1Vér‘sus,. Ghu_lam Faree
! ‘ . , :

- Court was pleased to Hold ds under:” .- -

d and others”, wherein the august Supreme

g

¢
v

« . Vol -‘ yo. . .zt
12 At times officers ppssessing requisite experience to qualify




:
)

) [ ] ) N )
. : Nervice Appeal No.7639/2021 tilled “Shahid Ali Rhan..vs..Government of KP & others”™, Service Appeal No.7660/2021
s L : - titled *Rizvwan versus Government af KP & bothdgs ", Service Appeal No. 766172021 iitled * Wajahat Hussain versus

- Govermnént of KP & others, “Service Apped! No.7662/20201 titled *Javedullah versus Govermment & others ™, and
) Service Appeal No.7663/20201 titled " Inamutlah and Government of KP & others”, decided on 13, 04.2022 by Division
Bench (l‘om/)ri.\'ing Mr. Kalim Arshad Khan, Ch irman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhnunkhng
) . .S‘;rvilcc Tribunal, Peshawar,

I for-regular appointment may not be availuble in a department.

© However, all such exigencies are taken care of and regulated by
statutory rules. In this respect, Rule 8-4 of the Sindh Civil Servants
(Appointment, Promofion and Transfer) Rules, 1 974, empowers the
Competent Authoriry tol appoint a Civil- Servant on acting charge
and current charge basis. It provides that if a post is required to be
filled through promotion and the most senior Civil Servant eligible
Jor pmmorz’o}r does naot possess the specific length of service,
- appointment of eligible officer may be made on acting charge basis
afier. obtaining approval of the .appropriate  Departmental
Lromorion Commitree/Selection Board. Sub-Rule (1) of the afore-
referred Rule & further proyides that appointment on acting charge
basis shall be made for vacuncies lasting for more than 6 months
and for vacancies i kely to last for less than six months.
Appointment of an oﬁ{(cm of a lower scale on higher post on
current charge basis Js made as a stop-gup arrangement and
should not under any circumsiances, last for more than 6 monihs.
This acting charge appointment can neither be construed to be an
_appoiniment by - pmm?tiwti on regular basis for -any purposes
- including seniority, nor it confers any vested right for regulay
(:rppbirzmzem.; In other :l"or'cs, appointment on current chélrge basis
15 purely rerr}pordry Hp nature or stop-gap arrangement, which
remains operative for .\['h(-na! duration until regular appointment is
macle against the postf. Looking at the scheme of the Sindh Civil
Servanis Act and Rules framed thereunder, it is crystal clear that
- there is no scope of appointment of a Civil Servant to a higher
* grade on OPS basis ex cept resorting to the provisions of Rule 8-A,
which provides that i} exigencies appointment on acting charge

hasis can be made, subject 1o conditions contained in the Rules.”

'19.The august Supreme Cou

—=

t of Pakistan in another judgment reported
. as2022 SCMR‘ 448 titledi “Bashir; Ahmed Badini, D&SJ, Der'a Allah
')}ar and ' othérs Versz!; Hon'ble  Chairman and Member of
Adm?nist'f’ation Commitige and Prom.otion;CoMmr}.'ttee of hop’b/e

High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc’ and temporary nature, graciously observed that:

' » i .-si. ‘:\‘1 ' “t‘. - » 3 « .
< Otice" \g“:‘%d:i;\a'\}‘a‘ Thz.,s: szopgap. arrangement as a temporary measure for a
g, \omevame\'\‘ particular period of time does. not by itself confer any right
L oio%
K‘@a .

on the incumbent for regular appointment or to hold it for
indefinite period bt ati the same time if it is found that
incumbent is qualified to . hold the post despite his
appointment being in the nature of precarious tenure, he
would carry the right |to be considered Jor permanent
appointment through the process of selection as the

. . f . . 7
continuation of ad hoc appointment Jor considerable

length of time wbu{d create an impression in the mind of
the employee that

he was being really considered to be"
retained on regulai" basis. The ad hoc appointment by its

Page1 3



s . Service Appeal No,7659/2021 titled “Shahid Ah’l Khan..vs..Government of KP & others ", Service Appeal No.7660/2021

. / titled “Rizvwan versus Government of KP & othews*, Service Appeal No,7661/2021 titled "Wajahat Hussain versus
i L. .. Government of KP & others, "Service App'eal No.7662/20201 titled “Javedullah versus'Government & others”, and
- . . | Service dppeal No.7663/20201 titled “Inamiilah and Govermmnent of KP & others", decided on 15.04.2022 b v Division

Bc'm.‘fll comprising Mr. Kalim Arshad Khan, Ghairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkmv

Setyice Tribunal, Peshenvar.
]

,very nature is transitory which is made Jfor a particular
| period. and creates| no right in favour of incumbent with_.
lapse -of time and) the appointing authority may in his
discretion if necessary, make ad hoc appointments but it is
not open for ihe auﬁho'rﬁy to disregard the rules relating to
the filling of vacanties on regular basis in' the prescribed

- manner. In the case o!f Tarig Aziz-ud-Din and others: (in

re: Human Rights) Cases’ Nos. 8340,9504-G, 13936-G,
13635-P and 14306-G|t0 143309-G of 2009) (2010 SCMR
1301), this Court held that in case where the appointing

. authority is satisfied that no suitable officer is available 1o
~ fill the post and it is|expedient to fill the same, it may
appoint to that post.on\acting charge basis the most senior

y oificer otherwise e;ligible Jor promotion in the cadre or
service as the case may be. It is the duty and obligation of
“the competent authority to consider the merit of all the
eligible candidates Iiwhfle putting them in juxtaposition to
isolate the meritorious amongst them. Expression 'merit’
includes limitations prescribed under the law. Discretion is
fo be exercised according to rational reasons which means
.that; (a) there be fi ndz'r‘ig of primary facts based on good

‘evidence; and (b)

intelligible and re’aL

decisions about facts be made for

' reasons ' which serve |the purposes of statute in an

0na|ble manner. Actions which do not

meet  these _‘z‘hres! oldi requirements are considered
arbitrary and misuse of\power [Director Food, N. W.EPv,

Messrs Mc';.d.ina‘Flolur and General Mills (Pvt.) Ltd. (PLD
20008C)> L

20.Si11111a1‘1-y, in 2016 ‘SCMIj{QlZ‘S titled “Secretary to Government of
the Punja‘b, Comlnu111§a}tion and Works.Depéruﬁent, Lahore. and

. others' Versus Muhax’nm%d Khalid Usmani and others” the august

Su pré,me Court was pleasied to| have observed as follows:

U150 As s eviderz‘t from the. tabufatiqn given in the
earlier part of this! Judgment, we have also noted with
concern that the respondents had served as Executive
Engineers for many vears; fwo of the

m for 21 vears each
and the two others for 112 vears each. The concepr of

officiating py omotion of a\ civil servant in terms of rule 13
of the Rules is obviously, a stopgap arrangement where

posts become availaple in clrcumstances specified in Rule

‘ 13(i) of the Rules; and| persons eligible Jor regular
- promotion are not available. . This is why Rule 13(iii) of

. the Rules provides thar cml officiating promotion shall nor

confer any right q']“ﬁpmmoz‘iorz on regular basis -and shall
Ol . I - i N :

-
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Service Appeal No. 7659/2021.titled " "Shahid A{'r l\/;mn Vs, (_rovermnem of KP'& others". Service Appeal No.7660/2021
‘Rinwan versus Government of KP & o!hm s &, Servies Appeal No.7661/2021 titled “Wajahat Hussain versus
Government of KP & others, "Service dppeul Na|766.?/21)201’ titled "Juvedulluh versus Government & others", and
Government of KP & others”, decided on 15.04.2022 by Division
irman and Mrs. Rozina Rehman. M’ember Judicial, Khyber Pakhtunkined

titled

Service Appeal No.7663/20201 titled * ‘Inamullah arlrd
Bench’ camprising Mr. l&ahm Arshad Khan, Chai

Sérvice Tribunal, Peshawar.

3
!
1

be liable to be terminated as soon ds a person becomes
available for promotion on regular basis.”

‘The august Apex Court in-paragraphs 20,21 & 22 ruled as under:”

“20. The reco;d produced before us mcludmg the

working paper pro%u‘an] before the DPC held on

11.08.2008 shows that the sanc tioned strength of XENs in
the appellant- Department ar the relevani time was 151;
out of which 112 were working on regular basis and 47
on officiating basis. It is also evident that 39 Executive
Engineers’ posts webe vailable for regular promotion.
This clearly shows |r]r(11r 39 Executive Engineers were

working on of/zcmrmcr basis- against regular vacancies.

. We have asked the IL uuu*u’ Law Officer to justify such Q

practice. He has sub;m-rted that this modus operandi is
adopted by most Government Depczr tments to ensure that
corruption and unprofes.szonal conduct is kept under
check. We are aﬁatd the justification canvassed before us

is not. onlv unsuppoy md. by the law or the rules bur also

Hends ample support|to the observations made in the Jafar
- Al Akhtar's case rcpmduc ed above. Further, keeping

civil servants on Jffzczatmg positions  for such long
periods is- clearly *vzolaz‘n'e of the law and the rules.
Reference in this recram’ may usefully be made to Sarwar
Ali Khan v. C hief Secr@tcnv to Government of Sindh
(1994 PLC (CS) 411), P|u/yab Workers' Welfare Board v.
Mehr Din' (2007 SCMR 13), Federation of Pakistan v,
Amiv - Zaman Shi 'zwa;' (2008 SCMR 1138) and

Crovernment of Punjab v. Sameena Parveen' (2009 SCMR
7). : S

21, Duwring heari 19 of these uppen/s we have noted

with .concern that the depice of officiating promotion, ad
hoc promotion/appointment or temporary appointment
etc. is used by -GoVernment Departments to keep civil
servants under thein influence by hanging the proverbial
sword of Damocles{ over their heads (of promotion 'on
officiating basis' ligble 1o re version). This Is a constant
source of msecurzm ume}mmrv and anxiety for the
concerned civil ser ,vam‘s for motives which. are all too
obvious. Such. practices | must be ser iOLlS/V discouraged
and-stopped in the interest of transparency, certainty and
predictability, which are| hallmarks of a system of good
governance. As obscrved in Zahid Akhtar v. Government
of Punjab (PLD ]’995 SC 530) "a tamed subservient
bureaucmcy can nen‘her be helpful to the Government

nor it is- expected ;to zmpzre public con]" dence in the
admzmstraz‘zon :

f
|
|
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-Service dppeal No.7659:2021 titled “Shahidli/llfi Khan..vs..Governiment of KP & others”, Service Appeal No, 76602021
titled " Rizwan versus Government of KP & others", Service Appeal No.7661/2021 titled “Wajahat Hussain versus
Government of KP & others, “Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and
Service 4ppeal No.7663/20201 titled * Inamilliah and Government of KP & others”, decided on 15.04.2022 by Division
| Bénch eomprising Mr. Kalim Arshad Khan, Chm}-mam and Mrs. Rozina Rehman, Membar Judicial, Khyber Pal\hnmklnu

| Service Tribunal, Peshawar.

. . I
' 22. This issue whas| earlier examined by this Court in
Federation of Pakistan v. Rais Khan (1993 SCMR 609)
. and’it was held that it is common knowledge that in
spite of institution oj‘r ad hoc appointments unfortunately
_ being deeply entrénched in our service structure and the”™
period of ad hoc service in most cases running into
several years'like the tase of the respondent (8 years' ad
hoc  service in |BPS-17), ad hoc appointees are’
considered to have \hardly any rights as opposed to
regular appointees though both types of employees may
be entrusted v Lith identical  responsibilities and
discharging similar durzes Ad hoc appointments belong
to the family of"' ojﬂc iating", "temporary” and "until
further orders" appointments. In Jafar Ali Akhtar
Yousafzai v. Isla*:nic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not speczflcaliy authorized by any law and
the Gowrnmerztxcompetant authority continues to treat
the incumbent of la post as. officiating, it is only ro retain
extrq disciplinary, powers or for other reasons including
those’ of ufze[fzczezifzcy and neglzgcnc-, e.g. failure on the
part of the relevant authorities to make the rules in time,
that the prefix " officiating!" is continued to be used with
the appointment and in_some case for years togerher.
“And in’ proper éases, ther efore, Courts (at that time
Service Tribunals had not been set up) are competent to
decide whether ifor pracncal purposes and for legal
«corisequences stch appointments  have permanent
character and, when Jr Is so found, to give legal effect to
" In Pakistan Razlways" ¥, Zcz/arulhzh (1997 SCMR
A730), this® Coyrt observed that, "appointments on
" current or acting charge basis are contemplated under
the instructions as well as the Rules for a short duration
as a stop-gap arpangement in cases where the posts are
to be filled by initial appointments. - There ofore,
continuance of stuch apr)omtees' Jor a number of years on
current or acting charcre basis is negation of the spirit of
instructions and the rules. It is, there efore, desirable that
‘where appointments on current or acting charge basis
are. necessary in the pllbll(‘ interest, suc/z appointments
-should not contihue mdefmn‘e/v and every effort should

be made to fill posts thrcnrOh regular appointments in
-shor tc.s{ posszble] fime] ‘

PR

By way of the stated valuable judgment referred to above, the
august.Supljeme Court ma1n1a1ned the decision of the Punjab

Se1v1ce Tubunah Lahdre, w

S hereby the appeals filed by the

1R



. : Service Appeal No.7659/2021 titled “Shahid Alh' Khan..vs..Government of KP & others”, Service Appeal No. 766042021
Tl ; ) titled " Rizwan versus Government of KP:& (E)lhers". Seryice Appeal No.7661/2021 titled “Wajahat Hussain versus
. b Government of KP & others; "Service Appeal No.7662/20201 titled “Javedullah versus Government & others ¥, and
. | Service Appeal Na.7663/2020! titled “Inanullah and Government of KP.& others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khap, Chdirman and Mzrs. Rozina Rehman, Member Judicial, Khyber Pakhuunkiw
o Se"rwce Tribunal, Peshawar.
“ n T |

.respondént's were allowed and the order, impugned before the

Selll'vice'Tribuﬂal dated 125,08.2008 passed by the Secretary,

Communication and Wirks Department, Government of the

A

Punjab, Lahore, reverting | them to" their original ranks of

Assistant Engineers, was |set aside to their extent. As a
consequence, all the respondents were deemed ‘to have been

pron&gte_d as Executive Engineers on regular basis with effect -
- | |
from' the respective dates on which they were promoted 'on

g

officiating basis’ with allrfCOJISeQLlential benefits. It was further
. | .

held that the condition of lon officiating basis' contained in

pr.omotioh orders of all the respondents shall stand deleted but it

was a case where the persons prombted ‘on officiating basis’
were duly qualified tol be| regularly ' promoted against the

-promotion posts, therefore, wisdom is derived that in & case; like

one in hand, where the! persons promoted ‘on acting charge

. basis’.-did not possess| the|requisite qualification or other

prescribed criteria for promotion, should remain ‘on acting

charge basis’ i.e. that made for stopgap arrangement till their

‘ qualify'irig' for their e;i‘gibiliity. and suitability for regular
promotidr; or till the availabi ity of the suitable and qualified

-officers. The officers promoted ‘on acting charge basis’ could

not, unfortunately pass the requisite either grades B&A both

Il

eXaminations or any of tihe two grades’ ‘examination, therefore, -

!

they were not found ,eliglgible as per the.workin'g paper. And as

e 0 they were ‘on acting charge basis’ for more than a decade, the
o/ dkion Officer (Litigation | Co - | R -

awar
G:{m Department peshawal |
i o
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Serviee Appeal No. 765972021 titled * .S'Imhul
titled * Rizwan vefsus Government of KP &
Government of KP-& others, "Service Appe
Service Appeal No.7663/20201 titled * fnam:

4/1I Khan..vs..Government of KP & others”, Service Appeal No.7660:2021
g othrs Service dppeal No.7661/2021 mlea' “Wajahat Hussain versus
2al Na 7662/2020! titled “Javedullah versus Government & others", and
IIah and Government of KP & others", decided on 15.04.2022 by D:wsmn

Bench camprising Mr. Kalim Arshad Khan, Ch,

1airman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunking
Service Tnbunal Peshawar., -

department seems relucta
. .

thein ‘on acting charge.
I N

. J 0 : ’ .
‘avali,lability of suitable and

21.T.He honourable High Cou*t of Smdh in a case reported as 7019

nt|to fill the vacancies, (occupied by

basis’) by regular promotion despite

qualified efﬁcers.

s - A
g

PLC (CS) 1157 titled “Arrc ullah than_Chandio. versus Federation

of Pakistan through Secigetary Establishment and another” observed

as under:

"
“ l 6 Admlttedly, t

the Petitioner was encadered in Pohce

~ Service of Palustan on 19.10.2010 and his seniority

"~ would be 1ecl<oned

from that date. We are _mindful of

the faur that actmo charge promotlon 1S v1rtuallv a

.stopgap

‘arrange ment

where, selection -is made

pending regular promotlon of an officer not available

at the relevant t:me of selectlon and creates no vested

nght for promotlon aoamst the post held.”

(i Underliviing is our )
22..Proéeedi‘.n'g ahead; Rule
appointment. Sub rule (2) of rule 3

department concerned to

195
I

tof the rules pertains to method of
of the rules . empowets the

lay down the method of appointment,

- qualifications and other conditions ~ applicable .to a post in

consultation with the Establishment and Administration Department

and the Finance Departy

23. While.RUié 7 of the rules is r

| transfer. Sub rule (3) of ;Lile 7\0f the rules states that:

the case may be.”
7

’Q a‘)

Julfilling such conditi

ent.

egarding appointiment by promotion or

“(3) Persons possessmg such qualtf cafzons and

tionslas laid down for the purpose of

promotion or transfer to| a post shall be considered by
the  Departmental

Provincial Selection Board for promotzon or z‘ransfer as

Prqmotzon Commzttee or . the

7

Y
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Service dppeal No.7659/2021 titled * .Shar‘n! fh Khan..vs.,Gov

ernment of KP & others ™, Service Appeal No.7660:2021

e ; - titled " Riawan versus, Government of KPl& dihers™ , Service Appeal No.7661/2021 titled * ‘Wajahat Hussain versus
I Government of KP & others, "Service AppcullNo 76( 2720201 ritted “Javedullah: ‘versus Government & others™. und
. . Service - Appeal No.7663/2020}. titled 'Inan-uﬂah and Government of KP & others ", decided on 15.04.2022 by Division
Bench comprising Mr. /\ahm Arshad Khan, hau ‘man and Mrs. Ro=

zina Rehman, Member Judicial, Khybu Palkhtunkine
| Service Tribunal, Peshawar.

This means only the persbns.posse_ssing the qualifications and
fli.lﬁlliﬁg'sucll conditions as laid doWn-forlthe purpose of

" promotion shall be considered for promotion because it does

not'leave room for the persons_, who. do- not possess such

quahixcaﬂon and fulﬂllmg such conditions, to be also
' |

cons 1clered for- such' promotion. Vide Notiﬁcﬂion

No.SO(E)/_IRR:./23-5‘/'73 dated 17-.02.2011
I
: Depaltment of the I\_hyber Pakhtunkhwa in consultatlon with

the Trr 1gat10n

| .
the Estabhshment & Administration Department and Finance

1 .
Depal*tment, laid dov@n, the method of recruitment,
qualif,ication and other conditions speciﬁed in columns No.3 to

S of Appendlx (pages 1 {0 5) to the above notlﬁcatlon made
|

applicabie to the posts in. column No. 2 of the Appendlx ‘At

serial No 4 of the Appenc 1X the post'of A331stant Enomeer/Sub;

' Dlvxsmnal Ofﬁcer/A ssistant Dlrector (BPS-17) is mentioned.

The quaLiﬁcation for ”gppointment irs prescribed to be BE/BSc

Degree in-Civil/Mechanical Engineering from a recognized

University. Sixty-five percent of the posts were to be filled in

through initial i‘ec:ruitﬂqent Ten percent by promotion on the

o offcer ‘“@”*“b'lsﬂlis of seniority cum fi tness from amongst the Sub Engineers
Sechion e «i‘? :

wh_o achired, during service, degree in Civil or Mechanical

* Engineerig from a recognized University. Five percent by

promotion, on the basis of seniqrity curh fitness, from amongst

" the Sub Engineers who joined| service as degree ‘holders in
Civil/Mechanical Engineering. " . Vide Notification

Paqe1 9
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Service Appeal No.7659/2021 titled “Shahid
titted " Rizwan versus Goverpment of KP &
Guverniment of KP & others, “Service Appe
Service Appeal No.7663/20201 titled *|

Ali Khan..vs..Government of KP & uthers”, Service Appeat No.7660/2621
others”, Servicé Appeal N0.7661/2021 titled “Wajahut Hussuin versis
al Nu.7662/20001 titled “Javedullah versus Government & others", and

lahtland Government of KP & others ™. decided on 15, 04.2022 by Division

’l'?euch comprising Mr: Kalim Arshad Khan, C

rairtitan and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkin
Service Tribunal, Peshavar. -

No.SOE/IRRI/23-5/2010-

appfeals, aré reproduced as

| Al

I dated 25.06.2012, the notification

under:

[

[n the Ap‘pendix, )

mendments

1.- Against serial 'N]o.4,-in. column No.5, for the existing

N

entries, in clausé (b', (c)and (d), the following shall

be résp_ectively :

ubstituted, namely:

(b) twelve percjentfby,promotion, on the basis of

. Mechanical E

| University and h

examination witl

Note:- For the p

seniority cum

fitness, from' amongst the Sub

+ Engineers, having degree in Civil Engineéring ‘or

ngineering:  from . a recognized__:
ave passed departmental grade B&A

1 five years’ service as such.

1rpose of clause (b), a joint seniority

list of‘ the Sub|

Engineers having degree in .Civil

, En.g'ineeringi or‘fMechanical Engineering shall be

_ maintained and t

heir sleniority IS to be reckoned from

the date of their appointment as Sub Engineer.

- in view of the same, the p

contained the requirement of the rules and

anel of officers was prepared on

eligible and the officers, }wh'o'w

ows that all the app‘ella‘nts were

ere allegedly holding acting charge

 Page20
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1

o Service Appeal No.7659/2021 tiled “Shahid )

Adi il\’han.. vs.Government of KP & others”, Service Appeal No.7660/2021
w0 . fitled " Rizwan versus Government of KP & others”, Seryice Appeal No.7661/2021 titled " Wajahat Hussain versus
. b - Government of KP & others, “Service Appegl No.7662/20201 titled “Javedullah versus Government & others , «and

‘ . . Service Appeal No.7663/2020¢ titled * Inamuliah wnd Government of KP & others", decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Ro=ina Rehman, Member-Judicial, Khyber Pakhtunkingd
. Service Tribunal, Peshawar, - ‘

of the boéts; were not eligible. Neither any deficiency of any of the
appellants could be poih_tied out in the replies nor argued before us

rather in paragraph 6 of the [replies, the eligib'ility and fitness of the

appellants was admitted| in unequivocal terms. The only reason
. I:_a' . . .

which was stated in.the|replies, the nonsév‘ailability'. of “the . posts

because the vacant p»osts' detailed in the working papgr and in the

minutes of the DPC, w%fe Qcéﬁpied by the ineligible officers on

acting charge basis since 2011 in utter violation of the rules and the

method laid down by the !department. concerned. - -

25.In a recent judgment reported as 2022 SCMR 448-titled “Bashir

Ahmed Bc.zdz'ni,‘ D&SJ, D:era Allah Yar and others Versus Hon'ble

Chairman . and  Member |of Administration ~ Committee and

Promotion rConzmirree‘o]':‘ ho‘n'b'le High Court of Balochistan and

. others”, the august‘Suprelme Court of Pakistan has held as under:
”

13, Accordi'ng to’.S‘ec.tion 8 of the Civil Servants Act,
1973, for proper administration of a service, cadre or post,
the appointing authoritylis required to make out a seniority
list of the members) but| no vested right is conferred to a
particular seniority, in sich service, .cadre or post. The
letter of the law further elucidates that seniority in q post,
service.or cadre to which a civil servant is appointed shall
take effect from thé dat.e of regular appointment to that
post, whereas Section 9 is germane to the promotion which
prescribes that a civil servant possessing such minimum
qualifications as may beé prescribed shall be eligible for
promotion . 16 a \higher post under the rules for
departmental promotion lin the service or cadre to which
he belongs‘ Hov’ue'«.ver, if it is a Selection Post then
promotion shall. bej granted on the basis of selection on
merit and if the post is Won- Selection’ Post then on the
basis of seniority-cim-fithess. A quick look and preview of
Rule 8-B of 1‘he'Civil. Selr'vants (Appointment, Promiotion
and Transfer) Ruleis,“]9'l7'3 ('1973 Rules') shows that an

'~ Acting Char°ge_Appc;>z’nrme|nt can be made against the posts

which are likely to fall vacant for a period of six months or

o
|

|

-
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o
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N 11 ! .
Service Appeal No.7659/2021 titled “Skahid Ali Khan..vs..Govermnent of KP & others”, Service Appeal No.7660/202 1

2
LN " titled “Rinvan versus Goverument of KP &lothers”, Service Appeal No.7661/2021 litled *Wajahat Hussain versus i-,"i.?
C R Gevernment of KP & others, “Service dppeql No.7662/20201 titled “Javedullah versus Government & others”, and -
. . Service Appeal No.7663/20201 titled " Inamullah and Government of KP & others ", decided on 15.04.2022 by Division §

Bench comprising Mr, Kalim' Arshad Khan, Ci:%(limun and Mrs. Rozinu Rehman, Member Judicial, Khyber Pakhtunkhw,

ervice Tribunal, Peshavvur, '

X X
. . . ]

. more which appointment. can be made on the
recommendations bf Departmental Promotion Committee
or the Selection Board. The acting charge appointment

'~ does not amount fo lan appointment by promotion on

regular basis for anﬁz purpose including seniority and also

| does not confer cmyI veisted right for regular promotion to
| the post held on ac Lz’ng charge basis. Under. Rule 18, the

“method of making /d-'{'toc' Appointments is available with
the procediire.that if any post is required. to be filled under
the Federal Public Service Commission (Function) Rules;”
1978, the appointing authority shall forward a requisition
to the Commission limmediately. However, in exceptional

- cases ‘ad-hoc appoir tmleht may be made for a period of six
months.or less with\prior clearance of the Commission as

 provided in Rule 139 wherein if the appointing authority
considers it to be in public interest to fill a post Jalling
within the purviel (?f Commission urgently pending
nomination of a candidate, it may proceed to fill it on ad-

© hoc basis for a period of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made undetlf Section 8 are similar to that of
Civil Servants Act| 1973. Here also in Section 8, it is
clarified that the seniority in the post, service or cadre to
which a civil servant is \ promoted shall take effect from the
date of regular apﬁoin!tmelent to that post and the criteria
Jfor promotion is al.%l‘o laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act,[1973. So far as ad-hoc and temporary
appointments are cénce!rned,- Rules 16 to 18 of Balochistan
Civil-" Servants '_(Agpointment; - Promotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled through | Commission, the Administrative
Secretary of the Department-shall forward a requisition in
the prescribed forni to the Commission, however, when an
Administrative’ Department considers it to be in public
interest to fill inla post falling within the purview of
Commission urgen'{tly, it may, pending nomination of-a
candidate by the Gommission, with prior approval of the
competent authority, proceed to fill such post on ad-hoc
basis for a period hot exceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with the |rider that appointment on acting

1 . .
charge basis shall nezither amount to a promotion on

regular basis for any purpose including seniority, nor shall
it confer any vested right for regular promotion to the post
held on acting change basis.” :

!




oo, Service Appeal No. 7659/20.7/ titled “Shahid /ln‘l: Khan..vs..Government of KP & others", Service Appeal No.7660/2021
“a oy ’ titled “Rizwan versus Government of KP &:I olhe/: Service Appeal No.76617/2021 mh.d ‘Wajahat Hussuin versus
bems Government of KP & others, "Service Appepl No. 7662/ 20201 titled “Javedullah versus Government & others”, dnd
- . . Service Appeal No.7663/20201 titled * Inamu lah nd Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chairman und Mrs, Rozina Rehmun, Me mb( r Judicial, Khyber Pakhturkiw.

Lo Serwu Tribunal, Péshawar.
A .

..‘26.Las4t but not the least, it seems qu-ife astonishing that, while negating
t‘h'e.ivr own stance that there was no vacanéy: é.vailable. so that the
_appellant's- CO!.llld_. be profnoté;l, the.responde'nts,‘ 'vide Notification

o No.S.O(E,)/IRR.I:/4—3./DP(:/2019'/Vol-IX dated 28.03.2022; promoted

o En'gr: Bakltiar, (éhly one of the eligible) Graduate Sub-

, : Engmeer/A331stant Englrieer_ BS-I?.(ACBI1neans"abtiﬁ’g charge

ba31s) to the post of Assistant Engineer (BS 17) on regular basis.

Tms action of the respondents not iny speaks volumes about their
‘mala-ﬂde but also pro\/esli the:'stangcvs taken by the ai)pé-llants that they
\:7}_761'6 beiﬁg discriqliﬁatelél and were not being dealt with equally or
m accordérice with law. , .
: . o
'27.Before .parting with @h;e Judgment we deemed it '1pproprmte to
. addré’sﬁ a possible q'uesl%ion and that 1s whethe1 the minutes of the

meeting of the DPC? deferrihg the Agenda item-III pertaining to

promiotion, whereby the appellants were, in a way, ‘ignored from

. promotion on the pretext discussed hereinabove, could be termed as

‘final order’ 'enabl'ing' the appellants to- file a;'ppe'al before this

: Tribunal';~ In this respect we will refer and derive wisdom from the
judgment of the august Supreme Court of Pakistan reported as PLD
1991 SC{226’ti.tlédl “Dr Sabir Zameer Siddiqui versus Mian Abdul

Malik and 4 others”. It wa

[%2]

ferid by the honourable Supreme Court

that:

“S. There is no requzrement of law provided anywhere as

~ to how a final' order|is to be passed.in a departmental
proceeding. In LtlzeI present case, _not only the
representative of.the tompetent authority considered the

comments offered in_the Hish Court to be the final

Page23



o, Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP & others ", Service Appeal No.7660/2021 L
i ¢/ - tided “Rizwan versus Government of KP & lothers”, Service Appeal No.7661/2021 titled "' Wajahat Hussain versus Lo 1
. . Government of KP & others, *Service Appedl No.7662/20201 titled “Javedullah versus Government & others”, and o
b . Service Appeal No.7663/20201-titled " Inamuilah dnd Government of KP & others”, decided on 15.04.2022 by Division v
‘ Bench comprising Mr. Kalim Arshad Khan, C} ir:r.-:an and Mrs. Rozina Rehman, Member
’ : . Jervice Tribunal, Peshawar.

Judicial, Khyber Pakhtunkinw

. order _but the Hiok Court itself acted on__sich
" representation ther by _inducing the appellant to seek
further relief in_atcordance with law. The appellant
could, in the cir&unlwtanges, approach the Service
Tribunal for the religgf ' T
: ' |

(Underlining is ours,

. 28.We alsd refer to the ju;grrent-‘b’f the honourable High Court of
v . j ’ . .

Sindh reported as 2000| PLC CS 206 titled “Miai Mihammid

Mohsin Raza versﬁs Miss|Rijfat Shiekh First Senior Civil Judge and

others”, Whereﬁx the honc uréuble~H{gh'Coi1rt of Sindh; while dealing

with the term “final order] observed as under:

“It would not be out of place to mention that appeals
before the Service g’fibfmal are provided by section 4 of
the Sindh Service Tribunals Act, 1973, -against any "final
order". The term "order" cannot be given any restricteil
connotation_and as| held in Muhammad Anis Qureshi v.
Secretary Ministry lof 'C'ommtcniqation 1986 PLC (C.S.)
664, the word "order" as used in section 4 of the Service
Tribunals Act, 1973, isl used in a wider sense.to include
any_ _communication which adversely _affects_a_ civil
servant.” IJ SN '

(Underlining is ours)-

For the foregoing reasons, we hold that the minutes of the

_aalsl

. Ineeting of the DPC. dated %:23.06.202 1, defei'ring the Agenda item
No.11I rclétirig to prqmotién would amount to depriving/ignoring

the appellants from prpnllotio‘

nand is thus a communication
. '

cadversely affectmg;the‘m, therefore, it would be considered a

‘final order’ wfchm the meaning of section 4 .of the Khyber

Pal&tunlghwa Service Tribhnal Act, 1974.

29 In the o . NN : S —epio®
| An the given circumstances, we allow these appeals and\ditect the
respondents to consider ‘the a

ppellants for promotion against the

1 . ot



N [ Service Appeal No.7659/2021 titled “ShahidiAli Ilshan vs.Governmént of KP & others™, Service Appeal No.7660/2021 7
g S { titled “'Rizwan versus Government of KP & other.\ \ Serwce Appeal No.7661/2021 titled “Wajahat Hussain versus R,
o o~ Goverminent of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and é;, =g
4 Service Appeal No.7663/20201 titled " Inamyllah|and Government of KP & vthers", decided on 15.04.2022 by Dn'_!sion /
Beach comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Mcmbeerudiéia!, Khyber Pakhtunkinw
> . -4 Service Tribunal, Peshawar.

o ]
vacant posts. The DPC shal

1 be held at the earliest possible, but not

later than a month of receip
be placed on all the conrject
30.Pronounced in open Gou

hands and the seal of the T

t "ghis_judgment>Copies of this judgment

ed appeal files. Conéign.

irt al Peshawar and given under our

vibunal on this 15" day of April, 2022.

_KALIM ARSHAD KHAN
Chairman

(Approved for Rej

" Cerﬁﬁed 0 bgé ture ce@ :

porting)

;‘~IS_)‘L‘\I'—V_V’.
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEL
ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY

IRRIGATION DEPARTMENT

In order to ﬁll in the vacant posts of different categories in the Irrjgation

Department on regular and acting

charge basis, a meeting of the Departmental

Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Sécretary Irrigation
2. Engr: Ghulam Ishaq Khan, C.E (North) Irrigation .
~ Mr. Muhammad Nawaz, Additional Secretary '

Irrigation Department.

4, Mr. Sultan Wazir, Section Office
Establishment Department.

5. Mr. Niamat Khan, Section Officer (SR-I1I),

Finance Department.

In chair
Member

Secretary/Member
ri(Reg-V), Member

M_ember

2, The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder

Sub Engineers to the post of Assistant

Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate S

\|1b Engineers to the post of Assistant

Engineer/Sub Divisional Officer {BS-17).
iii.  Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)

(Regional office Cadre).

3. After recitation from the

Holy Quran, the chair welcomed the participants

and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items.

Agenda Item No. 1
Promotion of Diploma Holder

Sub Engineer to the post of Assistant

Engineer/Sub Divisional Officer (BS- 17)

4, _ The Additional Secretary informed the forum that three (03) No. posts of
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department

which are required to be filled in u
seniority-cum-fitness from amongst th
Engineer in Civil, Mechanical,

Departmental Grade B & A examinatio

5. After threadbare. discu
officials/officers included in the pane
following Diploma Holder Sub Enginee
Officer (BS-17) on regular basis.

i. Mr. Khawar Nadeem.

i, Mr. Habib-ur-Rehman.

iii. Mr. Daud Khan

nder 15% quota by promotion on the basis of

e Sub Engineers who hold a Diploma in Associate

Electrical or Auto Technology and have passed

N with five (05) years service as such.

ssion and scrutinize all the credentials of the
, the committee unanimously recommended the
rs to the Post of Assistant Engineer/Sub Divisional

07\ V2
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- judgment”

6. The Additional Secretary- info_rmeli the. forum ihat four (04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacanit due to posting of
regular SDOs which are required to be filled|in under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989.
7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. No. 06 and 07 ie.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 and |from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratullah.

ii. Mr. Maqsood Ali.

ili. Mr. Muhammad Igbal

iv.  Mr. Muhammad Yaqoob
Agenda Item No. II

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. ‘The committee was apprised |that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-i7|) are lying vacant in the Department which are
fequired to be filled in under 12% quota|by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No. 1to 3, 5to 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of
the Departmental Promotion Committee {DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion o’f the appellants was deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and directed the respondents as under: -

“To consider the appellants for promotion against the vacant posts. The DPC shal,
be held at the earliest possible, but not later than a month of receipt thi:

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrati|ve Department may consider the case of appellants fo
promotion, instead of filling of CPLA (Annex-I).
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11, After examining all the relevant record and judgment of Service‘ Tribunal
dated 15.04.2022 in Service Appeals filled by appeliants, the committee unanimously
recommended the following (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

i. Mr. Inamuliah.

ii. Mr. Shahid Ali Khan.
iii. Mr. Rizwan.

iv.  Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. II

Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)

(Regional office Cadre).
12 The forum was informed that one (01) No. regtjlar post of Superintendent
(BS-17) is lying vacant which is required to be filled in by promotion on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Superinten

dent are lying vacant in the Department which

are required to be filled in on appointment on acting charge basis.

13. After examining all the relevant record of the Assistants '(BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents. '

‘The meeting ended with vote of thanks from and to the chair.

Secretary Irrigation.

} Vo Chairman
, "“‘I\l\;\% L e ) : ,
Chief Engpeer.(Nofth) ‘ Additional Secrefary
Irrigqtignvm"épartment Irrigation Department
(Member) (Member/Secretary)

A7
SN Qe e
Section Officer (R-V) Section Officer (SR-11)
Establishment Department _ " Finance Department
(Member) (Member)
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~ AUTHORITY LETTER

I, Additional Secretary to Govt. of Khyber Pakhtunkhwa Irrigation Department do

- hereby authorize Mr. Roz Amin,.Superintendent (BS-17) Litigation Section, Irrigation

Department to file Para-wise comments

Pakhtunkhwa Service Tribunal,’ Peshawar in

filed by Engr. 1<0u
through Chief Secretary & others.

and make statement before the Khyber

S connection with Service Appeal No.06/2023
XU SQ@N S ((T&M) Vs Government of Khyber Pakhtunkhwa

ADDIPAONAL
TION DEPARTMENT

CRETARY,

- "‘ /
v



