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PESHAWAR.

SERVICE APPEAL NO. 19/2023

'Engineer Hafsa Wadood Petitioner
VERSUS

Government of Khyber Pakhtunkhwa through Respondents
Chief Secretary & others

AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of

respondent No. 01 & 02 do hereby affirm and declare on oath that the contents of -

para-wise comments are true and correct to the best of my knowledge and belief that
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath

that in this appeal, the answering respondents have neither been placed ex-parte nor’
their defense/ struck @ﬁ /C@Sf

Deponent

Ro% Amin

Superintendent Litigation Section
Irrigation Department
CNIC No. 17301-1431398-7
Cell No. 0311-9296743
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

 Service appeal No. 19/2023

Engineer Hafsa Wadood Assistant Director (RWCS Project), Appellant
Irrigation Department, Peshawar

Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:

Preliminary objections:

DU AW

That the appellant has got no cause of action/locus standi. |

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon’ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

1.

Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

Pertains to record. .

Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021

but the item of promotion of Graduate Sub Engineers to the post of Assistant _

Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals. '

Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunél, the DPC recommended M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III)

Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared.



. Grounds: -

A. Incorrect. The promotion order dated 26.08.2022 is legal in accordance with law |
and has been issued in light of directions of Service Tribunal dated 15.04.2022 by
convening meeting of the Departmental Promotion Committee.

B. Para-B is Incorrect as explained in Para-A above.
C. Para-C is Incorrect as explained in Para-A above.
D. Para-D is Incorrect as explained in Para-A above.

E. Para-E is Incorrect as explained in Para-A above.
F. Para-F is Incorrect as explained in Para-A above.

G. Pertains to record.

H. That the respondents also seek permission of this Hon'ble Tribunal to raise further

points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may
be dismissed with cost, please. ‘

4

Secretary toBovt. of Khyber Pakhtunkhwa,
Irrigation Department
Respondent No. 01 to 04
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HELD
ON 23.6.2021 AT 2 ’ : I ECRETARY

IRRIGA DE
Iri order to fill in the vacant posts of different categories in the Irrigation

Department on regular basis, a meeting of the Departmental promotion Committee held

on 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended
the meeting:-

1.  Muhammad Tahir Orakzai, Secretary lrrigation ' In chair

5. Engr: Sahibzada Muhammad Shabir, C.E (South) Trrigation Member

3. Mr. Wasil Khan, Additional Secretary Secretary/Member
Irrigation Department. '

4. Mr. Jamshid Khan, Deputy Secretary (Reg-ItI), : Member
Establishment Department. - ,

5. Mr. Niamat Khan, Section Officer (SR-IIL), Member
Finance Department. '

2, The following agenda items were discussed in the meeting:-

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17).

il. Promotion of Assistant (BS-16) to the rank of Superintendent {BS-17).
ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. promotion of B. Tech {(Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi. Promotion of Superintendent (BS-17) to the post of Administrative Officer
(BS-17)

vii. Promotion of Assistant (BS-16} to the rank of Superintendent (BS-17).
Circle Cadre.

Item No. I

3. | After recitation from the Holy Quran, the chair welcomed the participants

" and apprised the forum about the agenda ltems. The Additional Secretary presented the

agenda that (05) regular posts of Deputy Collector (BS-17) are lylng vacant which are
required to be filled in by promotion on the basis of senlority-cum-fitness from amongst
the Zilidars with at least five years service as such,

4, After examining all the relevant record of the Zilladars Included in the
panel, the committee unanimously recommended the following ellgible Zilladars (BS-15)
to the post of Deputy Collector (BS-17) In Trrigation Department on regular basis:-

i.  Mr. Noor Rehman.

ii.  Mr. Farid Ullah.

fii. Mr. Muhammad Saad Jan.
iv.  Mr. Nabi Rehmat.

v. Mr. Abdul Wadood.




Item No. 11

5. The Additional Secretary presented the agenda that (04) No. regular posts
of Superlntendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlorlty-cum-f itness from amongst the Assistants and Senior
Scale Stenographers with at least five years service as such.

6. ARer examining all the relevant record of the Assistants (BS-IG)/SenIor
Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted hig PERs. Thé forum agreed to defer
his promotion. After detalled discussion, the committee unanimodsly recommended the -

following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in
Irrigation Department on reqular basis:-

i Mr. Farhad Ali.
ii, Mr. Liaqat Ali.
iii. Mr. Ghulam Farooq.

Item No. III

depe 'ﬂa&

7. " The Agenda item ‘was d#eretl for want of clarlfcatlon of Establishment
Department on the following:-

l. - As per amended service rules of Irrigation Department notified on 25.6.2012,
- twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade' B and A
examination against which Six (06) officer are working on regular basis while
Seven (07) officers, included in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

il.  Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for

' promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engineers were appointed to the post of Assistant Enganeer
(BS-17) on acting charge basis in 2011,

ili.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “B&A passed) have passed their
‘mandatory Grade B examination and will appéar in the A examination in  2022.




8. " The advice of the Establishment Départment will be solicited through a
separate letter that:-
i As to whether the amended rules netified on25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

ii.  If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,

the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise. "

Item No. IV

9. ‘ The Chief Engineer (South) Irrigation presented the agenda that (07) No.
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the' basis of seniority-cum-fitness from amongst the Sub
- Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

- Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. The official mentioned at Sr. No. 1 of the seniority Iisf has not yet'passed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After -
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17)' in
Irrigation Department on regular basis:-

i Mr. Riaz Muhammad.
ii. Mr. Waqar Shah.

fii. Mr. NooraJan.

iv.  Mr.Jehanzeb.

V. Mr. Farman Ullah.

vi. Mr. Shafqat Faheem.
vii. Mr. Asad Ullah Jan.

Item No. V

11. The Chief Engineer (South) Irrigation presented the agenda that (02) No. -

- regular posts of Assistant Engineelfs/Sub Divisional Officer (BS-17) are lying vacant
against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst

the Sub Engineers having degree in B. Tech {Hons) and have passed departmental
Grade B and A examinations with five years service as such. '




/

12 After examining all the relevant 'reéord.of the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
ellgible B. Tech (Hons) Sub Englneers to the post of Assistant Engineer/Sub Divisional
Officer (BS-17) In Irrigation Department on regular basis:-

i Mr. Khurshid Ahmad.
il Mr. Muhammad Shoaib.
Item No. VI
13. The Additional Secretary Irrigation Department presented the agenda that

. {01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Department which is .

required to be filled In by promotion on the basls of senlority-cum-fitness from amongst

the Superintendents of the Department having at least three years service.

14. After examining all the relevant record of the Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basls.

Item No. VII

15. The Chief Engineer (South) Irrigation Department presented the agenda
that. (01) No. regular post of Superintendent (BS-17) Is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.1. Khan (Circle Cadre) which Is required to
be filled In by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Sentor Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service.

The meeting ended with vote of thanks from and to the chair.

/z/ /

Secretary Arrigation

/‘? Chairman
Chief Engineer (Sopth) Deputy Secretary (Reg-1IT) .
Irrigation Departmeptt (Member) Establish Department (Member) i
_ \(\ _
. \\
A S22 ) ’f’a\ja::]@-” ,g\\c‘\
Additional Secretary Section Officer (SR-I1) Wes®
Irrigation Department Finance Department (Member) 0&&0‘%@
(Secretary/Member) : . & QQQfa‘:\
%Q‘i:\\g‘ﬂ\
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KHYBER PAKHTUNKHWA SLRVICE TRIBU
: PESHAWAR

BEFORE KALIM ARSHAD KHAN, CHAIRMAN
L KOZINA REI—H\/[AN MEMBER(J)

bervitce Appeal No.7659/2021

Shalud Al: Xhan (SubDivisional Officer, Shahbaz Garhi Irrigation
Subdwmon Dlsu ict Mardan) son of Jehan Safdar. - - {Appellant)

Versus

Government of KhyLerPakhtunkhwa thlough Chief Secretary,
Civil Secretariat, Peshawar. -

: %egrct‘uy to Goverment- of Khyber Pakhtunkhwa Irrigation

Department, Civil Semetarlat Peshawar,

Chief Engineer (Sou;th), Irrigation Departmcnt Warsak Road,
‘Khyber Pakhtunkhwa 1|Deshaw11 ....................... (ReSp()n(Imm)

Present:

Mr. Amm ur Rehman Yousafza1 Advocate For appellant. .
M., Muhammad Riaz Khan Painda Khel,

Asmst'mt Advocate General .................. For respondents.
: Date of Instxtunon. USSR ... 18.10.2021
‘Date ofHearmg....'..... ......... "e..14.04.2022

: D'ltl. ofDemsmn.......'. ........ e, 15.04.2022

o]
2, Ser%wce Appeal No. 7660/2021

Rizwan ulhh (Sub D1v|1310na1 Officer, Flood hug'mon Subdivision
No.II, Dl..;tl‘lCt DIKhan)I son of Abdul Rehman......._ ..... (Appellant)

i Versus .

Y,
- Civil Secr etariat, Peshawai

. Secretary . to Government of Khyber Pakhtunkhwa [rrigation
* Department, Civil Secretariat, Peshawar.

. Chief Engineer (South), Irrigation’ Department Warsak Road,

Khyber Pakhtunkhwa, l|3eshawar. it reananee (Respomlents)

Present: . ‘ ,‘.

. L I ‘
Mr. A,m in ur Rehn'llan Yousafzai, Advocate...For appellant.

Mr. Muhammad Riaz Khan Painda Khel,
Assistant Advocatk: Genéral

........ eeee-on For respondenyse

. . | | o
: Date of Institution........ ... . ,.....]8 10.2021 - st
Kytoes .\Id\h“f‘]’::yﬂ - Date of Hearing...... SO ' 14.04. ’_02%?.;%3“0“
Ser . Date of Decmon ........ e, 15.04.2022 v

r
I




< Service Appeal No,7659/2021 titled “Shahidl Ali Khan..vs..Government of KP & others™, Service Appeal No.7660/2021 ,L),f—;
‘ (4 titled " Rinwan 'w.:r.m.s'AGmlermnenr of KP{& oihers”, Sertice Appeal No.7661/2021 titled ?ijahar Hussain versus ! i
T ede : Gavernment of KP & others, “Service Appeal No.7662/20201 titled “Javedullah versus Government & others ", and
" . . Service Appeal No.7663/20201 titled "lnan!ul[ah and Government of KP & ollhe_rs ", decided on 15.04.2022 by Division|. Mw’"
Bench comprising Mrs Kulim Arshad Khan, Chairman and Mrs. Rozina Rehman; Member Judicial, Khyber Pakhtunkhw
. SR Service Tribunal, Peshawar, ...

. 3.Seérvice Appeal No.7661/2021
\VﬁjahatsHussain(Subf Divisional Officer, Irrig_ation an
- Power Subdivision, Orall'iczai) son of Malik ur Rehman... (4p
. 'i. .
N Versus

‘0\.

45t f%ﬁ” "

.-i‘%; \\
) T )z
~ w

. | S
1. Government of KhyberPakhtunkhwa through Chief Secretary,
. Civil Secretariat, Peshawar. A o ‘
2. Secretary to Government of Khyber Pakhtunkhwa Irrigation
Department, Civil Secre"ltariat, Peshawar: ‘
3. Chief Engineer (South), Irrigation Départment, Warsak Road,
‘Khyber Pakhtunkhwa, Beshawar. ...... USRI (Respondents)

|
- Present:
|

Mr. Amin ur Rehnjan Yousafzai, Advocate...Fér-appellant” -
" Mr. Muhammad Raz Khan Painda Khel, |

Assistant Advocat¢ General ..................For re"spondehts.
Date of Institution..................... 18.10.2021
‘Date of Hear'%n'g .................. e 14.04.2022
‘Date of Decision........ e e 15.04.2022

4. Service Appeal No0.7662/2021

~J'avedul12111(1—\'ssisté.nt F;ngin‘eer OPS, Irrigation and Hydel Power
Subdivision, Jamrud and Landi Kotal, District Khyber) son of Asad

Malook Khan............ (Appellant) . -

2
N
v

Versus -

: : [ t
1. Government of KhyberPakhtunkhwa through Chief Secretary,
- Civil Secretariat, Peshawar: o ,

. Secretary. to Government of Khyber Pakhtunkhwa Irrigation
Department, Civil Secretariat, Peshawar.

"'3. Chief Engineer (Souf h), Irrigation Department, Warsak Road,

Khyber Pakhtunkhwa, Peshawar........ e, SOOI (Respondents)
. - ' ' : :
Present: . . o : .
Mr. Amin ur Rehn’;lan Yousafzai, Advocate.. For appellant,
Mr. Muhammad Riaz Khan Painda Khel,

- o Assistant Advocate General................... For respondents.
& STED Date ofllnsti,ution.......' .......... ....18.10.2021
) - Date of Hearing........ e, ....14.04.2022
r el " Date of Decision.............. ... 15.04.2022
By b ern Bty ! -
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- ’ . Service Appeal No.7659/2021 mled “Shahid Ali Khan..vs., Go»ernmen! of KP & others”, Service Appeal No:7660/2021

. fitled “Rizwan versus Government of KP & wihers ", Setvice Appeal No.7661/2021 !rtlea’ ‘Wajahat Hussain versus e

. L Governmeni of KP & others, "Service Appyal No. 7662720201 titled " Javedullah versus Government & others”, and L‘i ;é}

" s Service Appeal No.7663/20201 titled " inamidiah and Government- of K P & others”, decided on 15.04.2022 by Dn:r.sran 'ﬂ:,ﬁ“
Bench comprising Mr. Kalim Arshad Khan, Ghairman and Mrs, Ro-ina Rehm(zn H(.mhcr Judicial, Ishyber / (du‘atuul hnc ¢

Service Tribunal, I’c shewar. )

5. Service Appeal N 0.7663/2021

Inamulhh(Sub Dmslonal Officer, Imgamon SubdiyisionizTehsi /i)
Shangla Dlstrlct Swat) son of Purdil Khan ‘

feediesgar s

¢ /%y
| Poghiawy //
I Versus
|

1. Government of I{l{yberPakhtunlchwa through Ch1ef Secretary,
Civil Secretariat, Peshawar.

2. Secretary to Governn'qent of Khyber - Pakhtunkhwa Imoatwn
~ Department, Civil Secretariat, Peshawar.

3. Chief Engineer (South), Irrigation Department Warsak Rmcl
I&hvbex Pakhtunkhwa, Peshawar................ e (Respondents)

1 .
Present:

- -~

“Mr. Amin ur Rehman Yousafzai, Advocate...For appellant. |
. Mr. Muhammad Rlaz Khan Painda Khel,

Assistant Auvocate General .............. .....For respondents.
 Date of Instithtion............. 18102021
‘Date of Hearing. ... e 14.04.2022
Date of Decision...................... 15.04.2022

o **%***+**£***++*+++«* '

APPEALS UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE = TRIBUNAL ACT, 1974
AGAINST THE DEOISION/RECOMI\/IENDATION OF THE
DEPARTMENTAL PROMOTION COMMITTEE, IN ITS
MEETING DATED | 23.06. 2021, REGARDING AGENDA
ITEM NO.III, ON THE BASIS OF WHEREOF,. CASE OF
PROMOTION OF [THE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFFICDRQ (BS- 17) WAS DEFERRED

CONSO)LIDATED IUDGEMENT

o
\\,\\\%a“s“awa‘KALlM ARSHAD KHAN CHAIRMAN.
e

T rough thxs

smgle Judgment the - mstantServ1ce Appeal No 7659/2021 titled

“Shahid Alz Khan Vs G'ovemment of KP. & others Seryice Appeal

" N0.76‘6'{'0/202.1 titled “Rizwan versus Government of KP & érhers

Se1V1ce Appeal No. 7661/2021 tltled “Wajahat Hussazn versus
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" Ttem No.III was deferrf-

Service Appeal No,7659/2021 . mled “Shahid Ali Khan..vs..Government of KP & vthers”, Service Appeal Na 7660/2021
titled * Rizwanversus Govermment of KPI& ahers”, Service Appeal No.7661/2021 mlcd ‘Wajahat Hussain versus
" Govermmnent of KP & others, "Service Appeal No.766220201 titled “Javedullah versus Govermment & others”, and
Service Appeat No, 7663720201 titled “ Inamulloh and Government of KP & others", decided on 15.04.2022 by Dn ision
Bench comprising. Mr Kahm Arshad Khan, Chairman apd Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunking
. Service T‘nbuna/ Peshawar,

Govemment of KP & ozhers, “Service Appeal No.7662/20201 titled

“Javedullah versus Gclvernmenf. & othefs”- and Service Appeal

" No.7663/20201 titled “I nanﬁu?lah and Goyernhzent ofKP & others”

are decided because all are similar in.nature. and outcome of the

same decision.

. F"acts, s;urrounding the appeals, are that the appellants were serving

. as Sub-Engineers in BRS-11 (upgtaded to BPS 16 on 07.03. 2018)

in - the Irrigation’ Department; that they p'tssed dep'u'tmental'

exa_minati.o_n Grade-A' & 'Grade-B and ‘became eligible  for
promotton to the post of Assistant Enomeer (BS- 17), as per the
rules in vogue that the 1espondents initiated the cases of the

appellants along with others for promotion and prepared working
. | )

: ' | S
" paper, alongWith‘pane' of eligibl.e Graduate Sub engineers, for

_consideration agamst 12% quota teselved for the holders of BSc

"Engmeenng Degree that synopses of the appellants were placed

; |
] .
before ‘the Departmental Promotlon Commlttee (DPC) n o its

meetmg held on 23. 06 2021, under Agenda Item No.III, but the

|
: |
appellants were not rec ;_)mmended for promotion rather the Agenda

d on the pretext.to seek guidance from the

am rLst’xbhshrnent Department, ‘on the following:
? %‘t"\h\' . . )

\i.. As per amended service rules of Irrigation Department

'nonﬁed‘ on 25.06.2012; ‘twelve posts of Assistant
Engineer (BS-17) come under 12% share quota of

Graduate-. Siéb’:' ' En;g;fﬁeei}"s‘ along with" passing . of

departmental grade B and A examination against which
o |
-

D:mnA-



N . Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government l)f KP & others", Service Appeal No.7660/202{
| ’ . : iitled " Rizan versus Government of KP & lothers", Service Appeal No.7661/2021 titled “Wajahat Hussain versus
. fa Government of KP & others, "Service Appeat No.7662/2020/ titled “Javedullah versus Government & others”; and
S Service dppeal No.7663/20201 titled * Inamutioh and Government of KP & others”, decided on 15.04.2022 by Division
Beneh'comprising Mr. Kalim Arshad Khan. Chairman and Mrs, Rozina Rehman, Member Judicial, Khyber Palhtunking

Service Tribunal, Peshawar,
1

six officers are working on regular basis while seven
officers, included in. the panel at serial No.1to 6 & 9 are

working. as Assistant Engineer (BS-1 .7), on acting charge

basis since 20{ 1.
ii. Before 25.06.2012 the . passing of grade B&A
examination: was not mandatory for promotion to the

N - post of Assistant Engineer and ‘the above mentioned

-~ -

,/’h

-
-

seven .Graduate Sub Engineers were appointed to the

post .of- Assistant Engineer (BS-17) on acting charge

| basis in 2101]..'1_‘

iii. .The departméntal B&A examination is conducted after

: -|, -
- every two yedrs. The last examination was held in 2020
L J : .

_—\\}X and the next livill‘.be héld in 2022. The officers of panel
£ . atserial No.l 0 6°& 9 (except No.4 B&A passed) have
Yy L | . |

(. . passed their ﬁzand’aféry grade B examination and will

appear in the A examination in 2022.

3. The DPC in paragraph | 8 of the minutes sought advice of the

establishment through a separate letter that:

Af Ajﬁ\/v ' a..- As to whether the aménded rules notiﬁeci on 25.06.2012
‘ Otticer \L’\t'\gat'\on) . - '

1,;;&? enaﬂmera‘t_?e‘ﬁ‘ﬂa‘”a* . are ,"applicabl'e‘ to. the above efnployé_es who were

- appointed in‘.tuhe year 2011 on acting charge basis or the
.o . ¢ '

t

present Service Recruitment rules ‘will be applicable in

.the instant ¢ase.

b_.-_If the - present s‘cfvicé rules are applicable upon the

officers appointed on' acting charge basis then befcre

&7
“x‘\ *VF'\ )
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Service Appeal No.7659/2021 titled "Shahid'Ali Khan..vs..Government of KP & others™, Service Appeal No.7660/2021
Jitled " Rizwan versus Government of KP & others”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus
Government of KP & others, "Service Appellal No.7662/20201 titled “Javedullah versus Government & others", and

Service Appeal No.7663/20201 titled lah and Governnient of KP & others ", decided on 15.04.2022 by Division|.

-Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs.. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw,

Service Tribunal, Peshawar.

*‘appeals.

tn

~completion. of mandatory . examination of these

officers, the oif’ﬁcers Junior to them can be promoted to

the post of Assistant Engineer on regular basis or |
o -

otherwise.. |

: It'f"'-».vas then all the apﬁelzllants preferred departmental appeals on

1307.2021 to Respondent. No.]
!

'23.06.2021 of the DPC, Whiéh, accordiﬁg to them “was /ﬁ'ot

against. the decision dated

responded within s’patutdry period, compelling them to file these

. It was mainly urged in’the grounds of all the appeals that the

. o ,

appellants had .beentdepi‘ived of their right of promotion without

any deficiency; thét. th(f; department Kad no right to keep the
b : :

promotion case pending for indefinite period; that the appellants

were not treated in acdc;'rdance with law; that the DPC departed

from the normal course f law, which was malafide on their part;

tl‘;t-at the appellants we;ré deferred for no plausible reasons.

6."On receipt of the appeals and their admission to full hearing, the

respondents were dirc;c':tec' to file reply/comments, which they did.

7. In the re;plies. it.was adm

. ,ﬂ{\oﬂ .' ’ ' . .
ot M Yia\,\g@B&A examinations and
) Ci\cﬁ £ o me“{?“s C oy .

P C o - .
e ‘ ‘promotion as Assistant

tted that the appellants had passed Grade
had also completed 5 years’ service for

Engineer subject to considering their

-eligibility by the DPC an{

‘that the agenda. item fg

LDy
%{h\'hvl .
) FPS
5,_.‘,-\;1&‘L S
T presha™

availability of vacancies under 129

1 availability of posts as per service tules;
r promotion was dropped -due to nop-

quota for promotion of

- Graduate Sub Engineers 1

o the rank of Assisfant Engineers BS-17
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v © | Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs, Government
o e I T titled “Rinwan versus Government of|[KP & others", Bervice Appeal
ot RS . 2. Government of KP & others, “ServicelAppeal No.7662/20201 titled “Javedultah versus Government & others”, and

’ . Serviee Appeal No.7663/20201 titled “Inamuliah and Government of KP & others", decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Ro=ina Reluiman, Member Judicial, Khyher Pakhtunking
o '  Service Tribunal, Peshawar.

of KP & othiers™, Service Appeal No.7560/202]
No.7661/2021 titled “Wajahat Hussain versus

- (i.e. 6 Nos Sub Engim:ers are“working on regular basis while 7 Nos

_In the share quota of Graduate Sub Engineers which already

" éxceeds by one number),

8. We have heard learred counsel for the’ éppellanjcs and learned

- Assistant Advocate General for the respondents and have also gone
through the record. . e e T

9. Learned counsel for the appellants reiterated the facts and grounds

detailed in the appeal and referred to above and submitted that the
B . ¢ X .

ap'pellant.s.had a genuine case t:Q,' be cbnsi&ered for promotion and
’tl';ey had legiti{nate expectancy fo;* the sam-e,‘AHe prayed for

) accepta.nce of the'appeifals. ) |

| iiO:On tﬁe c'qntrgry the%’,lea{rne.d Assistant Advocate General opposed the

. arguments advanced by the learned counsel for

“supported the stance taken by'the respondents.

. Q\ — - I1.Theie is no dispute that the working paper, for promotion from the

| ; pos’i_: of Sub Divisional Ofﬁceré (I'.BPS‘-16) to the post of Assistant

Engineer-(BPS-l?); was prepared.on proforma-I_, wherein the details

~of the' posts were given. 'Aécording to the working paper six posts

‘were shown “vacant f(ii)r making’ promotion under 12% Graduate

| i “quota. Along with the v?vorking pape
gy o . f .
"\“‘\qa\\"““ ' o . . |

| [ - for consideration was !
. " The officers at serial ni

I, a panel of Graduate Engineers

imber 1 t63, 5t07,9,12 to 14 were shown

v‘*;'..-_ ] T i . :
\ in‘the panel to be not eligible while the appellants’ names figure at

- serial No8, 10, 11, 13 and 15 of ¢

N
|

-Sub Engineers are wotking on Acting Charge basis against 12 posts

the appellants and

also annexed on proforma-II (Annexure-J). .

he panel. The panel bears

P:mp.7



{ Ali Khan..vs..Government of KP & others”, Service Appeal No,7660/202 1
) - titled " Rizwan versus Government of KP|& others”, Semvice Appeal No.7661/2021 1itled " Weajahat Hussain versus
- " | 7 Government of KI' & others, "Service Appeal-No.7662/20201 titled “Javedullah versus Government & others”. and
: N | Service dppeal No.7663/20201 titled “Inamullah and Government ¢ of KP & others™, decided on 15.04.2022 by Dn ision
| Bench comprising Mr. Kalini Arshad Khan, Chairman and Mrs. Rozina Rehman, Meml)er Juddicial, Khyher I-'a/chnmum
. ' Service Tribunal, Peshawar.

5 L Service Appeal No.7659/2021 titled “Shahi

B 'signature' of the Add.itic'nal Secretary, Irrigation Department, at the

, end of list and the appellants were shown | in the workm paper to be
: ¢1igib1e for promotion. Similarly, the officer at serial No.4 named
Bakhtiar was also shown to be eligible for promotion. The DPC

hleld on 23.06..-2021 recorded the minutes of the proceeding, which
~have been detailed in the preceding paragraphs and sought

~

clarification from ihe: Establishment Departmerltt vide letter
No'.SO(E)‘/Irr/'4-3/DPC/...IZO19/\701~IX dated 04.10.2021, which was

responded by the. Establishment Department vide letter No.SOR-

“V(EQAD)/7-1/lmig: dated 23.11.2021, instead seeking the

clariﬁcation from the 'Sec'retary Government of I\hybe;,

Pdkhtunkhwa In1g°t1on Depar tment on the following obselvatlons
‘i. Why the employees were appointed - on’ acting charge
basis under APT Rules, 19897
. | b '

ii. Why. the rn]atte;' rémained linger on for more than ten

years?

iii. For how many times the departmental B&A exams for

. these employees in the intervening period were arranged

by thé Administrative Department’ and whether they
appeared, |availed opporﬁmity: of appeariﬁé, the

examination or- deliberately avoid the opportunity of

U - . |

N - appearing In the subject examination or failed these
examination?

.12.Additiqnal documents| were placed during the pendency of the

&Y \,\ \gg'gg(s{\\

et t?esha‘w dppeals whereb) working paper was prepared for considering one

Donng



ct Serviee Appeal No. 7659/2()2/ mled "Shahid Ali Khon..vs..Government of KP & others ", S('rwce Appeal No. 766072021

. - fitled “Rizwan versix Governmeny of KP & athers”, Service Appeal No. 766112021 utled ‘Wajahat Hussain versus .

¢ 4 : Govermnent of KP & others, "Ser vice dppeal No: 7662/20 201 titled “Javedullah versus Govermnent & others”, and

Service Appeal No.7663/20201 titled “Inamullah and Government of KP & others™. decided on 15.04.2022 by Dn vision|

" Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs, Rozina Rehman, Member Judicial, Khyber Pokhtunkiny,
Service Trlbtmal Peshawar,

Mr. Balghtié'r (‘at scarial No.4 of the panel fer constcteration, wherein
“the nanies of the appellants also ﬁg‘ure'd.) fer promotion, who was
also deferred w1th the appellants. The DPC was stated to be held on
13.01. 2022 cand | vide Nouﬁcatlon No.SO(E)/IRRI:/#-
3_/DPC/2019/\%61~1X:' dated. - 28 03 2022, .Mr.‘ Bakhtiar

| o o
promoted. , T

was

13.At this juncture it seems necessaly to obselve 1e0ardmg the above

. réferred adwce sought bv the DPC. As regards ﬁlst query, whether
the amended rules notlﬁed on 25.06. 2012 were applicable to th

employees who were appomted in the year 7011 on acting charge

basis or the present Serv1ce Recruitment. rules Wlll be applicable in

the »mstant.cas , it'is observed that the admlmstlatlve rules cannot

be given retr ospectlve effect As regards the second query whether

the: Junior oﬂlce1s could be 'pro‘moted' when the seniors already

appointed on‘acting .chat'ge,basts could not -qual'ify either of

departmental B&A examinations, it is in this respect found that the

‘basic qualification for eligibility to be 'considered for promotion to

_the post of Assistant Ertgmeer (BPS 17) is passmg of departmental

B&A examinations and when the seniors could not get tthLth the

both'or any of them, thi,y are not eholble and obviously next in the

SO0 . . .
N ﬁ\ms line-were to be considered.

14.As to the observation of the Establishment 'Department:—

Why the employees were appointed on acting charge basis

urider the Khyber

Pakhtunkhwa Civil Servants (Appomtment

|
Pl‘OanthIl and Tr ansfel) Rules 1989'7

Page9
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Service Appeal No.7659/2021 titled “Shahid ﬁllr‘ Khan..vs..Government of KP & others”, Service Appeal No.7660/2021)
titled " Rinwan versus Goverinmen’ of KP & v

Government of KP & others, “Service Appeql No.7662/20201 titled “Javedullah versus Government & others”, und

Service Appeal No,7663/20201 titled " Inamullah and Government of KP & others”, decided on 15.04.2022 by Division|

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khvber Pakhitnking

others”, Servive Appeal No.7661/2021 titled *Wajahat Hussain versus

Jervice Tribunal, Peshawar.

15.There seems lot of conflict i
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(i)
(i)

For how. many

Why the matter ren'laine_d. linger on for more than ten years?

tiljlnes the departmental B&A examinations

for these employeés in the intervening period were arranged

appeared, aval

examination or

by 'tlhé .-Administirative Department and whether  they

led ‘opportunity of appearing 1in the

deliberately . avoided the ‘appo'i"funityfiof

appearing in ‘the |examination or deliberately avoided the

opportunity of appearing in the‘subject examination or failed

these examination

it 1s observed that no

reply -of the Administrative Department in

this respect is. found placed on the record. Whereas without

replying ‘the queries the Administrative Department promoted one

!

Bakhtiar, referred to ab'oEve. '

| the working paper and minutes of the

.meeting .of the DPC held 'onA23_.06..2021 and that of the replies

six posts weré shown
convened and lengthy

R4

panel of .officers for

1 s , A
- and contended that the

vacant then'why the le

. [ ;
undertaken, whereas in

submitted by the respondents. In the working paper and the minutes

;{/acan‘; for ﬁll,ing, of which the DPC was
eﬁ(ercise' of preparation of ~vlvorkir;gv paper,
considerati-on and | holding rof DPC was
the .repl:ies. the respbndents took a U-turn

posts were not vacant. If the posts were not

ngthy exercise of preparing working paper,

panel of officers and above alliho,lding of DPC was done? This is a

question which could ny

their replies or for that

ot have been answered by the respondents in

;t . . ‘ . . .
matter during the course of arguments. It was

t

™ SN

Dam:1 O

.
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. Service Appeal No.7659/2021 titled “Shahid /flli Khan..vs.Government of KP & others”, Service Appeal No.7660/21)21

.- titled “'Rizwan versus Government of KP & y?lhem"', Serviee dppeal No.7661/2021 titled *Wajahat Hussain versus ' (: 1
A Govermnent of KP & others, "Service .‘IppealLNo, 7662/20201 (itled "Javedullah versus Governiment & others”, and 7
) . . Service Appeal No,7663/20201 titled *inamuilish and Government of KP & others”, decided on 15.04.2022 by Division e

Bench comprising Mr. Kalim Arshad Khan, Ch::'irman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw, i
B ’ Service Tribunal, Peshavar.

_the stance of the respondents in the .rep»li.es that '-the Age'nd.a Item
Nb.‘III was aroplpgd.due to non-availability of vacancies under 12%
Aquota‘ fof ':prc_)lllotioﬁ of (.}ra'duaté Sub Engingers to the rank o‘f
‘Ass!istam Engir;e‘crs BS-17 (i.e.6 ‘Nos.‘slub Eng.illégrs are‘working
on tegular basis while 7 Nos. Sub Engine_efs; aréworlgéng on Acti’gg
Chér_ge basis againét‘ 1‘2l»])osts in th_é share quota of Graduate Sub

‘Engineers which already exceeds by one number). This stance is in
- A - .

cléar negation to the wbr‘king paper, panei list of the officers aﬁd

ﬁﬂnutes 'df thé DPC whe%reih these 6 posts 'are’shown vacant and

| were intended to- be filleci in by promotion. So fax as contention of
: o , .

the respondents. thati the seats Wére.OCCLlpiéd by the officers on

acting c'ha'rge _basis,'.so thjose. w‘ére not vacant, it is observed in this

regé‘rd the;t, .rule9 of .th:e Kh)l/b:@r Pakhtuﬁld’lwa Civil Servants

(Appointment, Promotion’i and Trahsfer) Rules, 1989 (the Rules) is

‘quite clear and is reproduced below for facile reference: -

“9. Appointment on dcting Charge or current Charge Basis. (1)
Where thé appointing authority considered it to be in the public
interest to fill a post reserved under the rules Jor departmental
. promotion and.the mdst senior civil servant belonging to the cadre
or Service concerned, who' is otherwise eligible for promotion, does
not possess the specified length of service the authority may appoint
him to that post on acting charge basis’ '
‘Provided that no' such appointment shall be made, if the prescribed
length of service is short by more than [three years].
C[2)]. Sub rule (.M]mle-9 déleted vide by Notification No. SOR-
FVIE&AD)I1-3/2009/Vol-VIII, dated 22-10-2011. .
(3) In the case of a post in Basic Pay Scale 17 and above, reserved
under the rules 1o be filled in by 'initial recruitment, where the

appointing authority is satisfied that no suitable officer drawing pay ) At
CTED in the basic scale in ‘which the post exists is available in,, t@df‘{:@ﬁwg
ATTESTED category Lo fill the pgst and it is expedient to fill the post, it
- appoint to that post on acting charge basis the most senior QW[%‘@F
R ' o{her.fwi-sé eligible for promotion in the ‘organization, cadre or
;4,;-.\ A %ﬁ.‘,‘t\;\'” . Service, as the case mdy be, in excess of the promotion quota,

e (4) Acting charge appdintment shall be made against posts which are
pes , likely to fall vacant

for period of six months or more. Agdinst
vacancies occurring | for leys than six months, current charge

Page1 1




. J Service Appeal No.7659/2021 titled * S/)a fridd Ali an vs.Govermment of KP & others”, \erwce Appeat No.7660/202 1 4
R : . litted "Rinvan versus Govermnent of KP & othefs® ', Service Appeal No.7661/2021 titled * ‘Wajahat Hussuin versus
. .o i Governiment of KP & others, "Service 4q)pear' No. 7662/20201 titled " Javedullah versus Gavernment & others”, and
: Service dppeal No.7663/20201 titled * Indmuliah and Government of KP & others”, decided on 15.04.2022 by Division
: ) Bench comprising Mr. Kalim Arshud Khan, Chairman and Mrs; Rozina Rehinan, Meurbcr Judicial, Ahyber Pakhtunkb
) o Service Tribunal, Peshawar.-

e N

I
\3

appointment may b
to-time., )
(5) Appointment on acting ‘charge basis shall be made on the
recommendations of the Departmental Promotion Commitiee or the
Provincial Selectioh Board, as the case may be.
- (6) Acting charge appointment shall not confer any vested right for
B regular promotion o the post held on acting charge basis.”

made accora’m(7 to the or ders issued from time

= T

(Underlining is’éurs)

-~ ~ -
"

16.Sub rule (2) of the|above rule was deletedvide Notification

'~No'.SOR-vr(E&_AD)1'-:5/2009»/\/01!\/111 dated 22-10-2011. The

deleted sub-rule is also. reproduced as under

“((;Z’) So Io'n g as « civil servant holds the acting charge appom!menr acivil
servant Junzor to him shall 1not be considered Jor regular promotion but may be
uppmm‘ed on acting char ge basis to a higher post.)”

||

17.Before dele.tion' of .sulé rule (2) of the rules; a junior officer to a
senior eivi.l.servarrt,SO long as he (the senior) holds the acting charge
appointment, could not be considered for regular promotion to a

higher post. The provisiions of Rule 9 of the rules though empowers -

‘the Appointing Authority to make appointment of a senior civil

servant on acting chargle bersis-but, even after deletion of sub rule (2)
P o of thelibid rules, that will not disentitle a Junior. officer to be

consrdered for regular )romdtion to a higher post.

18 Regar dmg the acting clilarge af)pointment, the august Supreme Court

of Pakistan has a.consistent view that such posts being a stopgap

arrangement, could nat be a hurdle for- promotmg the deserving

officers.én therr avarlcllbrhty Rehance in this reSpect is plaeed on

|
PLC 2015 (CS) 151 titled ‘Provmce of Smdh and others

Ver-‘sus Ghulam Faree(ii and others”, wherein the august Supreme

- Court was pleased to hbld as under:-

¢
Ay

o . Lo e ."_ . . . ‘e . g
) 2..- At times officers POSSESSIngG requasile experience to qualify
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e : Service Appeal No.7639/2021 titled. " Shahid Ali Khan..vs.Government of KP & uthers™, Service Appeal No.7660/2021 &
P ' . titled " Riovan versus Government of KP & othegs ", Service Appeal No.7661/2021 titled “Wajahat Hussain versus

. ~ .
. o
. - Guvernment of KP & others, “Service .4ppea'|l‘ No.7662/20201 titled “Javechllah versus Government & others”, and J,«"
. Service dppeal No.7663/20201 titled “Inamullah and Government of KP & others™, decided on 15.04.2022 by Division
. - | Beneh comprising Mr. Kalim Arshad Khan, Chy

girman and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhtunkhy
ervice Tribunal, Peshawar.

- for-regular appointmenr may not be available in a department.
However, all such exigencies are taken care of and regulated by
statutory rules. In this rcisspc'c'!, Rule 8-A of-the Sindh Civil Servants
(Appointment, Promofion.and Transfer) Rules, 1974, empowers the

- Competent Authoriry toyappoint a Civil- Servant ok acting charge
| and current charge basis. It provides that if a post is required to be

! filled through promotion and the most senior Civil Servant eligible
Jor' promotion does not possess the specific length of service,

- appointment of eligible bfficer may be made on acting charge busis -
affer. obtaining’ approval of the appropriate  Departmental —
Lromotion Committee/Selection Board. Sub-Rule (4) of the afore-
referred Rule 8 further provides that appointment on acting charge
basis shall be made fory vacuncies lasting for more than 6 months

cand  for vacancies likely rto last for less than six months.
Appointment of an officer of a lower scale” on higher post on
current charge basis s, made as a stop-gup arrangement and
should not under any circumstances. last Jor moré than 6 months.
This acting charge appointment can neither be construed to be an

_appointment by -promdtion” on regular basis for any purposes

- including seniority, nor it confers any vested right for regulay
appointment.. In other Mifords, appointment on current charge basiy
s purely temporary i narure or stop-gap arrangement, which
reniains operative for short duration until regular appointment iy
macle ugainst the post. Looking at the scheme of the Sindh Civil
Servants Act and Rules framed thercunder, if is erystal clear that

- there is no scope of appointment of a Civil Servant to a higher

* grade on OPS basis except resorting 1o the provisions of Rule 8-A,
which provides that in exigencies appointment on acting charge
basis can be made, Subj;ect to conditions contained in the Rules.”

19.The augL{st Supreme Couirt of Pakistan in another judgment reported
. as 2022 SCMR 448 t_itled “Bashir Ahmed Badini, D&SJ, Dera Allah
Yar and others Versus Hon'ble Chairman and Member of

Administration Committ

ce and Promotion - Committee of hon'ble

High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc " and temporary hature, graciously observed that:

- ot — ‘ ; . '
o \\L;-a_x_q,;i;jﬂa-‘ﬁa This stopgap arrapgement as a temporary measure for a
faon OV et particular period of time does. not by itself confer any right
\“-@a'i\ﬁ“ , on the incumbent for regular appointment or to hold it for

indefinite period but at the same time if it is found that
incumbent is qualified to . hold the post despite his
appointment being ‘in the nature of precarious tenure, he
would carry the right to be considered Jor permanent
appointment through the process of selection as the
continuation of a%i hoc appointment for considerable
length of time would create an impression in the mind of
the employee that he was being really considered to be
retained on regulaz'i' basis. The ad hoc appointment by its

Page1 3
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AR Service Appeal No,7659/2021 titled “Shahid

Ali Khan..vs..Government of KP &.olhem ", Service Appeal No.7660/2021 iy“’ 3 )
, v titled “Rizwan versus Government of KP & othes”, Service dppetd No,7661/2021 titled * Wajahat Hussain versus e
i E . Government of KP & others, "Service Appeal No.7662/20201 titled “Javeduliah versus Government & others™, and

llah and Government of KP & others”, decided on 15.04.2022 by Division ‘/
*hairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkined
Service Tribunal, Peshawar. :

| Service Appeal No.7663/20201 titled "J'nangf
Bench comprising Mr, Kalim Arshad Khan,

very nature is transitory which is made for a particular
period and creates|no right in favour of incumbent with
lapse -of time and the appointing authority may in his

.| discretion if necessary, make ad hoc appointments but it is

‘ not open feor ihe authority to disregard the rules relating to

the filling of vacanties on regular basis in the prescribed

- manner. In the case of Tariq Aziz-ud-Din and others: (in_,
re: Human Rz'g"htss Cases’ Nos. 8340,9504-(3, "13936-G,
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR _
1301), this Court held that .in case where the appointing
~authority is satisfied that no suitable officer is available to
" fill the post and ity is expedient to fill the same, it may
appoint to that postjon acting charge basis the most senior
oificer otherwise eligible Jor promotion in the cadre or -

service as the case may be. It is the duty and obligation of
“the competent authority fo consider the merit of all the
eligible candidates ‘I'whz'le putting them in juxtaposition to
isolate -the meritorious amongst them. Expression 'merit’
includes limitations prescribed under the law. Discretion is
to be Aexercised‘acc,él'r?ding to rational reasons which means
that; (a) there be finding of primary facts based on good
‘evidence; and (b)' decisions about facts be made for
“ reasons’ which sebve the purposes of statute in an
intelligible and re'aLonable manner. Actions which do not
meet ' these _'z‘hres!hold requirements are considered
arbitrary and misuse of power [Director Food, N-W.F.P v

Messrs Madina. Flour and General Mills (Pvt) Ltd. (PLD
2001 8C 1).” ’ .

20.Similar],y, ih 2016 SCMR.ZIQS titled “Secretary to Government of

the Punjab, Communication and WorksADe'pa-rtment, Lahore. and

~ others' Versus Muhar’nm%d Khalid Usmani and ‘others” the august

Supré,me Court was i)leas!:ed to have observed as follows:

“15. -A4s s eviderzf from the. tabulation given in the
earlier part of this' judgment. we have also noted with
concern that the respondents had served as Executive
Engineers for rnafgy{l)}ears; two of them for 21 vears each
and the two others| Jor 12 vears each. The concept of
officiating pronﬁotioiz of a civil servant in terms of rule 13
of the Rules is obviously a stopgap arrangement where
posts become available in circumstances specified in Rule
13(i) of the Rules and persons eligible for regular
promotion are not c’%\.'azflable. This is why Rule 13 (iii) of

the Rules provides that an officiating promotion shall nor

confer any right of promotion on regular basis and shall

A
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Service dppeal No.7659/2021-titled “Shahid A/} Khan..vs..Govermment of KP & others ™, Service Appeal No.7660/2021
titled " Rizwan versus Govermment of KP & alhr.u e Service Appeal No.7661/2021 titled " Wajahat Hussain versty
Govermment of KP & others, "Service Appeal Wo.7662/20201 titled * Javeduliah versus Government & others”, und

. . Service Appeal No.7663/20201 titled * Inanmlldh and Government of KP & others™, decided on 15.04.2022 by Division

Bench’ comprising Mr. Kalim Arshad Khan, Cha :rman and Mrs. Rozina Rehman. Membcr Judicial, Khyber Pakhtunking

Service Tribunal, Reshawar.

be liable to be terminated as soon as a person becomes
available for promofwn on rcgular basis.”

,'The| august Apex Cémrt n paragraphs 20,21 & '72 ruled as under:

“20. The re’cozd produced  before us -including the
14:c7r7u112g paper progduced before the DPC held on -
11.08.2008 shows that the sanctioned stre cnuﬂz of XENs in
the appellant- Department at the relevant time was 151;
out of which 112 M}'ef--e working on regular basis and 47

- on ojj'ic:faring basis. Ur is also evident that 39 Executive
Engineers' posts wcr'e available for recrular promotion.
This clearly shows |thdr 39 Executive £n gineers were
working on officiating basis- against regular vacancies.
We have asked the h arned Law Officer to justify such a
practice. He has submitted that this modus operandi is
adopted by most Government Departments to ensure that
corruption and unprofessional conduct is kept under
check. We are afmzd the justification canvassed before us

. is not only unsupported by the law or the rules but also
lends ample support to the observations made in the Jafar

Al Akhrar's case r‘tproducéd above. Further, keeping
civil servants on ojﬁczuzzng positions for such long
periods is- clearly 1||/toiame of the law and the rules.
Reference in this reaard may usefully be made to Sarwar

Ali Khan v Chief | Sccretarv 1o Govez nment of Sindh
(! 994. PLC (CS) 411), Punjab Warkers' Welfare Board v.
Mehr. Din (2007 SCMR 13), Federation of Pakistan v.

Amir - Zaman  Shi
Government of Punjab v. Sameena Parveen (2009 SCMR

h.

2], During heari

wwarl (2008 SCMR  1138) and

19 of these appcnls we have nozel

with concern that the device af officiating promotion, ad
hoc promotion{appointment or temporary appointmeni

etc. is used by -Go

vernment Departments to keep civil

servants under their influence by hanging the proverbial
sword of Damocles; over their heads (of pramotion 'on
officiating basis' liuble 10 rev ersion). This is a constant
source of in.securzf) ume; tainty and anxiety for the
concerned civil servants for motives which. are all too
obvious. Such. -practices must be ser zouslv discouraged
and. stopped in the ipterest of lransparency, certainty and
predictability, which are hallmarks of a system of good
governance, As obscmzea’ in Zahid Akhtar v. Government
of Punjab (PLD 1995 SC 530) "a tamed subservient
bureaucracy can nezther be helpful to the Government

nor it is- expected 'to zmpzre public conf‘ dence " in the
cza’numstratzon :

—— e =,
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Service dppeal No.7659/2021 tiled "S’lmhu{L Ali Khan..vs..Govermment of KP & others”, Service Appeal No.7660/2021
titled " Riowaun versus Government of KP & others”, Serwice Appeal No.7661/2021 l:tled ‘Wajahat Hussain versus
Government of KP & others, "Service 4ppgzal No. 7667/20201 titled “Javedullah versus Government & others”, and
Service Appeal No.7663/20201 litled * lnamullah and Government of KP & others”, decided on 15.04.2022 by D:ws!on

| Bench comprising Mr. Kalim Arvhad Khan, Chairman and Mrs, Ro=ina Rehman, Member Judicial, Khyber Pal\h/unk/m

| Service Tribunal, Peshawar.

'!
2. T his issue was earlier examined by this Court in
Federation of Pakrsran v. Rais Khan (1993 SCMR 609)
. and it was held r{mt "it is common knowledge that in
spite of institution! of ad hoc appointments unfortunatelv
I° being deeply entreinched in our service structure and the’
period of ad hoc service in most-cases running .into_-
several years like the ¢ case of the respondent (8 years' ad
hoc service in |BPS-17), ad hoc appointees are’
considered to haye hara’]y any rights as opposed to
regular appointees though both types of employees mey
be entrusted with  identical responsibilities  and
discharging similar duties. Ad hoc uppoufzrmc/m belong
to the family of 'officiating”, "temporary" and "until
further orders" appointments. In Jafar Ali Akhtar -
Yousafzai v. Islamic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not specifically authorized by any law and
the Govmnm@m‘/comperem aut/zorm continues to treat
the incumbent of u post as officiating, it is only fo retain
extra disciplinary powers or for other reasons including
those of u'zeﬁzczerzcv and negligence, g. failure on the
part of the relevant author ities 10 make th@ rules in time,
that the prefix "officiating! is continued to be used wwh
the appomtfrvent rand in_some case for years together.
- And in’ proper case [here]‘oze Courts (at that time
Serwce Tribunals had not been set up) are competent to
decide whether jm pracrzcal purposes and for legal
«corsequences such appointments  have permanent
character and, when it is so found, to give legal effect to
" In Pakistan {Railways v. Zafarillah (1997 SCMR
1730), this Court observed that, "appointiments on
- current or acting charge basis are contemplated under
the instructions ds well as the Rules for « short duration
as a stop-gap arrangement in cases where the posts are
- to be filled by initial appointments. - Therefore,
continuance of sich appointees for a number of years on
current or acting. chczrve basis is negation of the spirit of
‘instructions and ‘the rules. It is, therefore, desirable that
where appomz‘mems on current or acting charge basis
are necessary in the public interest, such appointments
shoudd not contitme indefinitely and every effort should

be made to fill posts through regular appointments in
-shor Ics{ posszblei time.”

e *

By way of the stated v?luable ju_dgment referred to above, the

august. Supreme Court mamtalned the decmon of the Punjab

S(lelwce Tubunal Lahore Whereby the appeals ﬁled by the

WA

N
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Service Appeal No.7659/2021 titled “Shahit! Al Khan..vs..Government of KP & other”, Service Appeal No.7660/2021
titled " Rinwan versus Government of KP[& others”, Service s Appeal No.7661/2021 iitled " Wajahat Hussain versus
Government of KP & others;, "Service Apj eat N0.7662/20201 titled ' Javedullah versus Government & others”, and

1 Service Appeal Na. 7663720201 titled "Inani lluh and Government of KP.& others”, decided on 15.04.2022 by Division
Bench comprising Mr I\ahm Arshad Khan,

Serwce Tr:buna[ Peshawar.,

Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinwd:

.respondent‘s were allowed and the order,- impugned before the

.Service'Tril.Juria.l dated 25.‘08.200'8 passed bf‘the Secretary,_
Cdinniuﬂication and W‘crks 'Deparfm'enjc,, «G‘Q_vernme‘r’ilt. of the
'Puhjab, Lahore, rever't.@'ng th.em’ to- their original ranks of
Aﬁs’istant Engineers, Wz;s set aside to ‘th"e‘ir exteﬁt. As a
consequeﬁce, ‘all the responden’_cs were deeinecfto have been
promote_d as Exe;:u.tive Engineers on regular ba'slis with' effect

N

from' the respectiveé datés on which they were promoted 'on

officiating basis' wiﬂn alfcopséantial benefits. It was ﬁrther
held that £he co.ndition‘ of 'on éfﬁciati'ng Easis' contained in
pr‘omotioh orders of all tl';:le respondents shall stand déléted but it
was a ce;se w‘h'e.re ﬂie_p%ersbhs pfombted ‘on ofﬁciating basis’
Were‘dul'y. qt{aliﬁed to Be 1egu1arly promoted against the
-promotmn ‘posts, therefore W1sdom 1S deuved th'lt In & case; like

one in .1,1and, where the persons promoted ‘on acting charge

.. basis”-did not possess| the requisite qualification or other

prescribed criteria for oromotion, should remain ‘on acting

charge basis’ i.e. that m
- |

ade for stopgap arrangement till their
. qualify‘ing for their eJli.'gibil'ity' and suitability for regular

promotidn or till the a'v'ailability of the suitable and qualified

- officers. The officers promoted ‘on acting charge basis’ could

not, unfortunately pass the requisite either grades B&A both

|

1

examinations or any of t;he two grades’ ‘examination, therefore,

they were not’-fou'nd ,elig;ible as per the.workin'U paper. And as

//a taoﬁ} they were ‘on acting charge basis’ for more than a decade the

e.,’nawaf |
O

\'D:‘:n'p 17
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titled “Rizwan versus Government of KP

Service Appeal No.7659/2021 titled “'Shahid

Goverrment of KP-& others, “Service App
Service Appeal No.7663/20201 titled “Inam:
Bench comprising Mr. Kalim Arshad Khan, C

Ali Khan..vs..Government of KP & athers ™, Service Appeal No.7660/2021
& oihers®, Service dppeal No.7661/2021 titled Wajahat Hussain versus
al No.7G62/20201 titled " Javedullah versus Government & others”, and

lah and Government of KP & others”, decided on 15.04.2022 by Division

hairman and Mrs. Rozina Rehmnan, Membey Judicial, Khyber Pakhtinkiw
Service Tribunal, Peshawar. - ’

[
them ‘on acting

dep

charge.

. aif'ai_lability of suitable and

artment seems reluctant to fill the vacancies, (occupied by

basis’) by regular promotion despite

7~ - - /‘"

~

qualified officers.

21.T.he honourable High Court of Sindh in a case reported as 2019

PLC (CS) 1157 titled “Attasillah Khan Chandio versus Federation

of Pakistan throughr:Secr;eta}fy Establishment and another” observed

as under:

“16. Admittedly,.t;he Petitioner was encadered in Police
. Service of Pakistan on 19.10.2010 ‘and his seniority
- would be reckoned from that date. We are mindful of

the fact that acting charge promotion. is virtuallV a

. 1
Stopgap arrangement, , where

selection -is made

.y ] | . . e
pending regular promotion of an officer not available

at the relevant tinle of selection and creates no vested

right for promotion against the post held.”

(Underlining is ours)

appointment. Sub rule

22.Proceeding ahead, Ru_](:. 3 of the rules pertains to method of

(2) of rule 3-of the rules empowers the

department concerned to lay down the method of appointment,

- qualifications and oth

er conditions " applicable .to a post in

consultation’ with the Establishment and Administration Department

and the Finance Department.

23. While Rule 7 of the rules is regarding appointment by promotion or

ATTESTED

L FINAM
Khvber i

htadditae

SECCVEiCe Feibianga)

s
rigation ¥

Lushiay

ol
. - e
pcfion Omttmen

T matt

\itigaid
 pest

transfer. Sub rule (3) of fule 7 of the rules states that:

- Y(3) Persons  po sessing.. such qualiﬁcations -and
Julfilling such conditions as laid down for the purpose of

AN

the

the case may be.”

%
@ |

promotion or transfer to a post shall be considered by
Departmentalii Promotion. .Committee or . the
Provincial Selection

Board for promotion or transfer, as

Page1 8



o Service dppeal No.7639/2021 titled “Shahitf 4li Khan..vs..Government Of KP & others”. Service Appeal No.7660:2021
: - titled " Rinvan versus Government of KPI& uthers ™, Service Appeat No. 766172021 titted Wajahat Huxsain versus
foo Government of KP & others, “Service Appeal No.7662/20201 titled “Javedulluhversus Government & others®, und
Service Appeal No.7663/20201. titled “Inanulloh and Government of KP & others™ decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan. Chairman and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhtunkmy:
. ' Service Tribunal, Peshavvar,

ThliS means onlj/ the perspns possessing the qualifications and

n

fulhlliﬁg'such conditions as laid ‘down for the pg;'pés_e_of P

promotion shall be considered for promotion because it does

no,t.‘-leave room for theipersons, who do r{().t possess such
.qualiflcatic.)n énd fu.lﬂlliiing ’.SU.C_]‘l_ conditiohs,.'to be also
consider,e.d for - .such‘ promotion.  Vide .‘Noti_ﬁc'ation
No.SO(E)/.IRR:/2.3-S‘/'73. dated 17‘.02.2011,: the Trrigation
' : Departm.en‘t of the Kﬁyb%i’ Pakhﬁinkhwa, in_consultation with
the ]’Establishllnent. & Ad.r*:ninistrati:c,m Départment and Finance
Dépal-'tn'leht, léici | dowi_n, 'th.,e‘ method of rec.rﬁitment,
Eluali.‘.ication and _othei- condifionas.s.pec.:iﬁed in COlU.H‘lr.lS No.3 to
5 of 'Appeh_dix Lpage‘s 1 10 5) to the above notification, made
aﬁplicab]e .fo the pqsté illl.ColL‘Im'n:N.O.é of the Appe’ndix. ‘At
serial No.;l of the 'Appepc 1X tﬁe post of Assistant Engineer/Sub_,-

" Divisional Officer/Assistant Director (BPS-17) is mentioned.

The cjualiﬁcation for 'appointmen;[ is»pre_scribed to be BE/BSc

Degree in'Civil/Mechanical Engineering from a recognized

‘University. Sixty-five percent of the posts were to be filled in

through initial recruitmer
e 5

R COALE
aroer LGP Pa

t. Ten percent by prométion on the

o (0GP x'\-m‘:%‘s of seniority cum fitness from amongst the Sub Engineers
oL A o . :

o DEB . . : ' '
. who acquired, during service, degree in Civil or Mechanijcal
- Engineerirg from a recognized University. Five percent by

promotion, on the basis o [ seniority cur fitness, from amongst

~ the| Sub Engineers who joined service as degree holders in

Clvltl/l\/Ie_chanical ' Eillgipeeri‘ng.' . Vide Notification

~

Pa_qe1 9
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Service Appeal No. 763972021 titled Shahrcl

v
) Ali Ixhan vs..Government of KP & others”, Service Appeal No.7660/2621 :: “{Q
Voo, . titled " Rizvwan versus Goverpment of KP & others™, Servicé Appeal No.7661/2021 mled “Wajahut Hussain versiy ;‘;W
a R S Goverament of KP & others, “Service Appeal No.76 5 52020201 titled * Javedullah versus Government & others™, and e
L . Service Appeal No.7663/20201 titled * Inasm lah and Government of KP & others™, decided on 15.04,2022 hy Division
: Bench comprising Mr: Katim Arshad Khan, C}

i hairman and Mrs. Rozina Rehman, Men;hcr Judicial, Khyber Pakhiunkineg
| | . .- Service Tribunal, Peshavar, .

No. ‘SOE/IRRI/23 5/2010- 1 dated 25-.06.2012, the notiﬁcatien
.of "O]l was amended. Fhe amendments, relevant 7o' these o

appeals, are reproduced asfunder:

Ameridments

In the Appendix,

1 Against serial ‘N]‘o.f#,-in_ column No.5, for the existing
entries, in clausel (b), (c) and (d), the following shall
- o '
be respectively substituted, namely:

P
(b) twelve percent by promotion, on the basis of
seniority cum |fitness, from amongst the Sub
. Engmeers having degree in C1v11 Engmeermg or

‘Mechamcal Engmeermg ﬁom a recogmzed

Umvelslty and h'lve passed departmental grade B&A

examination with ﬁve years’ service as such.

Note:- For the purpose of clause (b), a joint seniority
list of the Sub 'Engiheers having degree in Civil

,'Ehg'ineering or Mechanical Engineering shall be

~ maintained and then semorlty is to be reckoned ﬁom

N~
fi c?‘i \ L \%Q ‘ﬁ?‘\’\y\%
St ks

. the date of their ¢ :glppomtment as Sub Encmeer

G

2 < ‘ :
S e . :
tad‘a?‘\es w8 : . . .

24.The working paper also %ontained the.requireme_nt of the rules and

AYTESTED o |
AR . - - In view of the isame, the panel of OfﬁCGlS was prepared on

s I.;L“ P"t(r:f:f h\wproforma-II which clearly shows that all the appellants were

Service Trihon: ¥
Peshianwar

ehglble and the ofﬁeers

page20

who were allegedly holding-actirig charge




Service Appeal No.7639/2021 titted “Shahid %Ii Khan..vs:Government of KP & others™, Service Appeal No.7660/2021
LI titled “Rizwan versus Government of KP & others”, Seryice Appeal No.7661/2021 titled “Wajuhat Hussain versus
. SR _ Government of KP-& others, "Service Appeal No.7662/20201 titled *Javedullah versus Government & others ", and
: . Service dppeal No.7663/20204 titled “Inamullah and Government of KP & others™, decided on 15.04.2022 by Divisior
. Hench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Membér-Judicial, Khyber Pakhtunkhvy,
. .. vervice Tribunal, Peshawar, .

ofilthe posts, were not eli vible. Neither any deficiency of any of the

- ~

‘apﬁéllants could be poih;ecl out in the réplies nor argUéd before

1

us

l'atiier in paragraph 6 of theT replies, the eligib.ilii.ty and fitness of the
a;ppéllant’s. Wa‘s admitted in "uneqt‘livocal tefllls..'The only reason
which was sta;ed iﬁ the replies, the non—availaﬁility. of the .posts
because the ‘Vacént 'pbosﬂtsﬁ«l detailed in the wor.idng paper and in the
minutes of the DPC, wé;fe Qcéﬁpied by 'thc ineliéible officers on
acti;;ig charge basis sihce. I2011 in iltter violation of the rules and the

method laid down by the department concerned. -
25.In a recent judgment reported as 2022 SCMR 448 titled “Bashir

Ahmed dez’ni,, D&SJ, Dera Allah Yar and others Versus Hon ‘ble

.C;hai,rm'anv.' and  Member of ‘Admz"nistration ; Co'mmittée and
| P *c)motiéh Comn'tzfttee‘of hoﬁ'ble Higﬁ Court of Balochistan and
| . others."’-’,. 'the august Supreme Céurt of Pakistan has held as under:

g g 13, According to| Section 8 of the Civil Servants Act,
o 1973, for proper administration of a service, cadre or post,
the appointing authority is required to make out a seniority
list of the members! but no vested right is conferred to a
- . pc;}"ricular' sen.iorz'ty{ in such service, cadre or post. The
' letter of the law further elucidates that seniority in a post,
service.or cadre to which a civil servant is appointed shall
take effect from the date of regular appointment to that
post, whereas Sectidn 9 is germane to the promotion which
prescribes that a civil servant possessing such minimum
qualifications as may be prescribed shall be eligible for
promotion . t6 a higher post under the rules for
depa}rtmental promotion in the service or cadre to which
he belongs. However, if [t is a Selection Post then
promotion shall be| granted on the basis of selection on
merit and if the poL't is Non- Selection Post then on the
basis of seniority-cum-fitness. 4 quick look and preview of
| Rule 8-B of the Ciyil Servants (Appointment, Promiotion
and Transfer) Rules, 1973 (1973 Rules') shows that an
| Acting Charge_Apsz’ntment can be made against the posts
- which are likely to fall vacant for a period of six months or—

.

..l,fﬂ?,_Pagez 1



' . Serviee Appeal No.7659/2021 titled. “Skahid Ali Khan..vs.. Government Of KP & others”, Service Appeal No.7660/2021
' © titled " Rizwan versus Goverument of KP &lothers”, Service Appeal No.7661/2021 iitled “Wajahat Hussain versus
Government of KP & others, "Service Appeal No.7662/20201 titled *Javedullah versis Government & others™, and
e Service Appeal No.7663/20201 titded " Inamuliah and Government of KP &-others ™, decided on 15.04.2022 by Division
Bench (J'ohrpri.ving Mr. Kalimn Arshad Khan, Chyirman and Mrs. ‘Rocina Rehman, Member Judicial, Khvber Pakhtunkin
| o 'j " Service Tribunal, Peshawar. :

G
Yol

- b

| more which appointment. can be rade on the
recommendations of Departmental Promotion Committee
- or the Selection Bdard. The acting charge appointment
" does not amount to an appointment by promotion on
-regular basis for any purpose including seniority and also
does not confer any|vested right for regular promotion to
‘the post held on acting charge basis. Under Rule 18, the
“method of making Ad-hoc’ Appointments is available with
the procedure that if any post is required to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointi’né_ authority shall forward a requisition
to the Commission \immediately. However, in exceptional
. cases ‘ad-hoc appointment may be made for a period of six
‘months.or less Wirh’lprior clearance of the Commission as
" provided in Rule 19 wherein if the appointing authority
considers it to be in public interest to fill a post falling
within the purview of Commission urgently pending
nomination of a candidate, it may proceed to fill it on ad-
hoc basis for a plleriod of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made wuzder Section 8 are similar to that of
Civil Servdnts_ Act,I 1973. Here also in Section 8, it is
clarified that the seniority in the post, service or cadre to
which a civil servant is promoted shall take effect from the
date of regular appointment to that post and the criteria
Jor.promotion is also laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, {1973. So far as ad-hoc and temporary
appointments are concerned, Rules ] 6 to 18 of Balochistan
Civil- Servants ' (Appointment, - Promotion and Transfer)
Rules, 2009 also en) ightened that in case a post is required
to be filled through Commission, the Administrative
Se'cr'etaryb of the Department shall forward a requisition in
the prescribed form to the Commission, however, when an .
Administrative Department considers- it to be in public
interest to Sl in a post falling -within the purview of
Commission urgently, it may, pending nomination of-a
candidate by the Commission, with prior approval of the
competent authority, proceed to fill such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with the rider that appointment on acting
charge basis shall neither amount to’ a promotion on
regular basis for a%y purpose including seniority, nor shall

it confer any vested right for regular promotion to the post
held on acting charge basis.” '




“ t Service Appeal No.7659/2021 titled * Shalucll(ih Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
Toe ‘ titled “ Rizwan versus Government of KP & others”, Service Appeal No.7661/2021 mled "Wajahat Hussain versus
: Government of KP & others, "Service Appeal No, 7662/"0701 titled “Jevedullah versus Government & others",

. N

Service Appeal No.7663/20201 titled " namiullah and Government of KP & others”, decided on 15.04.2022 by Df'vi.\'r‘an
Be Hchll.umpl ising Mr. Kalim Arshad Khan, Ch

and

rairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkin
Service Tribunal, Péshawar.

.. ' |- )
'26.Last but not the least, it

seems quite astonishing that, yvl;ilgnegaﬁng

their own stance that there was no vacancy available so that the

appellants could be profnotéd, the. respondents, 'vide Notification

No.SO(E)/IRRI:/4-3/DPE/20197Vol-IX dated 28,03.2022, promoted

Engr. Bakhitiar, (only one of the eligible) Graduate Sub-

, : Engineer/Assistant Engiﬂeer_ BS-17 (ACB means acting charge

basis), to the post of Assistant Engineer (BS-17) on regular basis.

This ‘action of the respondents not only speaks volumes about their

malafide but alsg pro'vesithe'stance taken by the appellants that they

were being discriminat

‘in accordance with law.

‘final order’ en&bling

Judgment of the august §

1991 SC 226 titled “D
Am STED Malik and 4 o'jther;*s”.. It
| that:
‘ 5. There is no re

1 proceeding. In.

ed and were not being dealt with equally or

'27.Bef0re.plarting with tﬁ: judgment we .deémédi it "appropriate to
3 addre.'ss:a‘ possible question aﬁd that is whether the miﬁutes of the
' meef-ing of the DPC? deferring .the. Agenda item-1III pertaining to
proniotion, whereby the- appella;nts were, in a way, ‘ignored from

pr omotlon on the pretext dxscussed heremabove could be termed as

the appellants to file appeal before this

- Tribunal. In this respect we will refer and derive wisdom from the

. - I '
supreme Court of Pakistan reported as PLD

|

v Sabir Zameer Siddiqui versus Mian Abdul

Was f_oprid by the honoutrable Supreme Court

cmzrement of law provzded anywhere as

| to how a final' order 1S to be passed.in a departmental

ithe present case, not_only the

/. N representative of. the ¢ comipetent authority considered the

comments offered in the High Court to be the final

)

Paae23



i W .SerwcT Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP & o!he:s" Service Appeal No.766(1/2021 fé’ i
¥ e ; titled “Rizwan versus Government of KP & bothers” , Service Appeal No.7661/2021 titled “Wajahat Hussain versus e ﬂ; .
) b UW.JI rnment of KP & others, “Service 4pped! No, 7662/2020/ titled “Javedullah versus Government & others", and 7

|
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Service Appeal No.7663/20201 titled " Inamul,

ah and Government of KP & others", decided on 15.04.2022 by D:wu(m

Bench comprising Mr. Katim Arshad Khan, Chairman and Mrs: Rozina Relunan, Member Judiciul, Khyhber Pakhtunkhw
' I i . Service Tribunal, Peshawar.

order_but _the High Court itself acted _on _such
 representation_thereby inducing the appellant to seek
further relief in accordance with law. The appellant
‘could, in the circ umstarzces approach the Service
Tribunal for the relief ”

o

(Underlining is ours;

©28.We also refer to the judgment of the honourable High Court of
Sindh reported as 2000 PLC CS 206 titled “Mian Muhammad
Mohsin Raza versus Miss Riffat Shiekh First Senior Civil Judge and

others”, wherein the hondlurableiHigh ‘Court of Sindh, while dealing
with the term ‘final o’r_'der; observed as u.nder:
“It would not be qut of place to mention that appeals.
before the Service Tribunal are provided by section 4 of
the Sindh Service Tribunals Act, 1973, -against any ' final
order”. The term "'order"” cannot be given any restricteil
connotatzon and as\ held in Muhammad Anis Qureshi v,
Secretary Ministry n0f Communication 1986 PLC (C.S.)
664, the word-"ordér" as used in section 4 of the Service
Tribunals Act, 1973, is used in a wider sense . to include

any commumcatton which adversely affects a civil
servant.’

( Underl ining is ours)-

Aot

For ‘the foregoing reasons, we hold that the minutes of the
.~ Ineeting of the DPC-dated i23'06',2021»’ .defefring the Agenda item

Ne.11I relating to promotion would amount to depriving/ignoring

the appella-nts from promoti()n and is thus a communication
"ldveisely '1ffectmg them therefore, it would be considered a

“final order’ thhui the meamng of sectlon 4. of the Khyber

Pakhtunkhwe Service Trib Llnal Act, 1974

LaE TS IR Y

G
/ 29.In the given c1rcumstances we allow these appea]s and‘"ﬁlrect -the

<t
.\\._ ‘ AL
~ - - . ' 3 y 1 &
;espondents to consider |the appellants for promotion against the @
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Servi wr.c A/;/Jeai No.7659/2021 titled Shah!d' Ali Khan..vs..Governinént of KP & others”, Service Appeal No.7660/2021 o
titled “Rizwan versus Government of KP & others™, Serwce Appeal No.7661/2021 ll!/ed "Wajahat Hussain versuy PP
Governnent of KP & others, "Service Appéal No. 7662720201 titled “Javedullah versus Government & others”, and é:*, ey -
enuce Appeal No.7663/20201 titled "Inaimllah and Government of KP & others", decided on 15.04.2022 by D:ws:on /g“‘
BencH wmpm-mg Mr. Kalim Arshad Khan, Chairman and Mrs: Rozina Rehman, Member Judlcm[ Khyber Pakhtunkine
T . L | Service Tribunal, Peshawar, - - - -

'lv'a(‘:ant, posts. The DPC shall be held at the earliest possible, but not

jater than a month of receipt this judgment. Copie’s of this judgment

. S S .
be placed on all the conr{ected appeal files. Consign.

30. Pronounced in apen Court at Peshawar and given under our

hands tmd the seal afthe Tr:bunal on thzs 15"’ day of April, 2022

| KALIM ARSHAD KHAN
Chairman

- ExdyemEg.
. : - Kbybe; Palk ieyg\w& C
: Sf:z'v:‘c {ribunal, Bate

: | ' Peahawar
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[ MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEL

A / ¢ ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY
R IRRIGATION DEPARTMENT AN
¢ 17/

In order to ﬁlll— |n the vacant posts of different categories in the Irrigation
Department on regular and acting, charge basis, a meeting of the Departmental
Promotion Comm|ttee held on 19.07.2022 under the chairmanshlp of Secretary
Irrigation. The following attended the meeting: -

‘1. Muhammad Ayaz, Secretary Irrigation In chair

2. Engr: Ghulam Ishaq Khan, C.E (North) Irrigation . ' Member
Mr. Muhammad Nawaz, Additional Secretary Secretary/Member
Irrigation Department. :

4, Mr. Sultan Wazir, Section Officer (Reg-V), Member
Establishment Department.

S, Mr. Niamat Khan, Section Officer (SR-III), . Member

Finance Department.

2. The following agenda items were discussed in the meeting: -

i. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iil. Promotion of Assistant/Stenographer to the post of Supermtendent (BS-17)
(Regional office Cadre).

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items.

Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three (03) No. posts of
. Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Eﬁgineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed
Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the
ofﬁcials/ofﬁ'ceré included in the panel, the committee unanimously recommended the
following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional
Officer (BS-17) on regular basis. -

i Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan




6. The Additional Secretary informed tﬁe forum that four {04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion /1/
and Transfer Rules, 1989. YWy
7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. No. 06 and 07 i.e.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not éubmitted PERs for the
period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratullah.
‘i Mr. Magsood Ali.
iii.  Mr. Muhammad Iqgbal
iv.  Mr. Muhammad Yaqoob
Agenda Item No. IT

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. The committee was apprised that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers' (BS-17) are lying vacant in the Department which are

required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness

from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering

~ from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No. 1to 3, 5107, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was'informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 With
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and directed the respondents as under: -

"To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest possible, but not later than a month of receipt thic
Judgment”

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants for
promotion, instead of fi illing of CPLA (Annex-I).




v L]
1

i1 After examining all the relevant record and judgment of Service' Tribunal
dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously
recommended the following (05) eligible Graduate Sub Eng'ineers ‘to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental
Grade“B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

i Mr. Inamuliah.

ii. Mr. Shahid Ali Khan.
iii. Mr. Rizwan.

iv. © Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. II1

Promotion of Assistant/Stenographer to the post of Superintendént (BS-17)

(Regional office Cadre). '
12. The forum was informed that one (01) No. regﬁlar post of Superintendent
(BS-17) is lying vacant which is required to be filled in by promotion on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which
are required ‘toAbe filled in on appointment on acting charge basis.

13. After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular

basis and deferred the case of acting charge Superintendents.

i

The meeting ended with vote of thanks from and to the chair.

Secretary Irfigation

Chairman
o ‘\3‘3}\ Ve ' .
Chief Engipeer. (Nofth) / ¢ Additional Secretary
Irrigation-epartment . Irrigation Department
(Member) : (Member/Secretary)
U/
A ~"L‘;(,,.-...---;m--«,,-;;’_f*_t'_'e;’...‘.a-
]
Section Officer (R-V) Section Officer (SR-IIT)
Establishment Department * Finance Department

(Member) (Member)




AUTHORITY LETTER

I, Additional Secretary to Govt. of Khyber Pakhtunkhwa Irrigation Dépértmént;..do‘_

hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, Ir‘lriga'tidlj;.?}}’": -
Department to file Para-wise comments and make statement before the Khybér’f;.t Ll

- Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No.19/2023 .

filed by Engr. Hafsa Wadood Assistant Director (RWCS Project) Vs Government of
Khyber Pakhtunkhwa through Chief Secretary & others.




