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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR. '

SERVICE APPEAL NO. 20/2023 ™ Ni(_/l 20 3

pated™ |
Engineer Siddique Umar .Pe\titione'.r‘ - .‘
VERSUS |
Government of Khyber Pakhtunkhwa through ReSpondénts

Chief Secretary & others

AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of e
respondent No. 01 & 02 do hereby affirm and declare on oath that the contents of

para-wise comments are true and correct to the best of my knowledge and belief that — =
nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath o | -;'
that in this appeal, the answering respondents have neither been placed ex-parte nor. e
their defense/ struck gﬁ% Jeost | |

Deponent

g ' '. g

Roz A(min
Superintendent Litigation Section
Irrigation Department
CNIC No. 17301-1431398-7
Cell No. 0311-9296743
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service appeal No. 20/2023

Engineer Siddique Umar Assistant Dir|ector, Appellaht
Rising of Baran Dam, Project Irrigation Department, Bannu

Versus |
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:

Preliminary objections: .

A A S o A

That the appellant has got no cause of action/locus standi.
That the appellant has not come to this court with clean hands.
That the appellant has concealed some material facts from this Hon'ble Tribunal.
That the appellant is disentitled for the relief claimed. |
That the appeal of the appellant is time barred.

That the appeal is bad for misjoinder and nonjoinder of necessary parties. |

ON FACTS .

1.

. Pertains to record.

Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service

Commission vide this Department Netification dated.24.09.2021.

. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021

but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2({]21 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes|of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals. |

Para-04 is correct to the extent that after decision of the Service Tribunal qate'd

- 15.04.2022 (Annex-II), meeting of|the DPC was held on 19.07.2022 and in light

of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the po:st of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III) ‘ |
Para-05 is correct to the extent that appellants have filed a Jomt
appeal/representation on 06.09.2022 which is time bared.

v



-. Grounds: -

A. Incorrect. The promotion order dated 26.08.2022 is legal in accordance with law

|
and has been issued in light of directions of Service Tribunal dated 15.04. 2022 by

convenlng meeting of the Departmental Promotion Committee.

B. Para-B is Incorrect as explained in Para-A above.
C. Para-C is Incorrect as explained in Para-A above.
D. Para-D is Incorrect as explained in Para-A above.

E. Para-E is Incorrect as explained in Para-A above.
F. Para-F is Incorrect as explained in Para-A above.

G. Pertains to record.

H. That the respondents also seek permission of this Hon’ble Tribunal to ralse further -'
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may
be dismissed with cost, please.

Secretary\to Jpovt. of Khyber Pakhtunkhwa, '

Irrigation Department
Respondent No. 01 to 04
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- MINUTES OF | ; E MEETING HELD

T ON_23.6.2 T .12 URS UNDER THE gumgugu;g;g OF SEC RE!ARY:
IRRIGA D ' ' !

|
.

In order to fill in the vacant posts of different categories in the Irrigatjop
Department on regular basis, 8 meeting|of the Departmental Promotion Committee he!F
on 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended

the meeting:- !
: i

1. Muhammad Tahir Orakzai, Secre|tary Irrigation ' In chair

2. Engr: Sahibzada Muhammad Sthir. C.E (South) Irrigation Member |

3, Mr. Wasil Khan, Additional Secretary Secretary/Member
Irrigation Department. ‘ :

4. Mr. Jamshid Khan, Deputy Secretary (Reg-Ii1), : Member
Establishment Department. «

5. Mr. Niamat Khan, Section Officer (SR-111), . Member
Finance Department.

2. The following agenda items were discussed in the meeting:-

| .

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (8S-17).

ii. . Promotion of Assistant 188-116) to the rank of Superintendent (8S-17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv. Promotion of Diploma Holder Sub Engineers to. the post of Assistant
Engineer/Sub Divisional Officer (BS-17). 2

V. Promotion of B. Tech {Hons) Degree holder Sub Engineers to the pbst of

Assistant Engineer/Sub Divlisiona! Officer (BS-17).
vi. Promotion of Superintendent (BS-17) to the post of Administrative Officer

(BS-17)

vii. Promotion of Assistant (BS-16) to the rank of Superintendent {BS-17).
Circle Cadre. '

Ttem No. I

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda ltems. The Additional Secretary presentied the
agenda that (05) regular posts of | Deputy Collector (BS-17) are lying vacant whi:ch are
required to be filled in by promotion on the basis of senlority-cquﬂtness from ar'nongst
the Zilidars with at least five years service as such, '

4. After examining all {the relevant record of the Zlliadars lnc\ude_df in the
panel, the committee unanimously recommended the following eliglble Zilladars :(Bs-l 5)
to the post of Deputy Coliector (Bl -17) in Irrigation Department on regular basis:-

i Mr. Noor Rehman
L Mr, Farid Uliah.

iil. Mr. Muhammad Saad Jan.

iv.  Mr. Nabi Rehmat,

v.  Mr. Abdul Wadoad.
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tem No, II . . I

5. The Additional Secretary presented the agenda that (04) No. regular P°5t5
of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five jyears Service as such. o |

6. After examining all the [relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included In the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discussio’n, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-175 in

Irrigation Department on regular basis:-
i Mr. Farhad Ali.
ii. Mr. Liaqat Ali.
ili.  Mr. Ghulam Farooq.

Item No. III ' |

depe ved,

7. The Agenda item was df#ereti for want of clarification of Establlshment
Department on the following:-

i As per amended service rules jof Irrigation Department notified on 25.6.2612,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmentall grade B ancll A
examination against which Six|(06) officer are working on regular basis while
Seven (07) officers, included in| the panel at Sr. No. 1to 6 & 9 are workmg as
Assistant Engineer (BS-17) acting charge basis since 2011. !

il Before 25.6.2012 the Passihg of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seyen
Graduate Sub Engineers were| appointed to the post of Assistant Engirieer
(BS-17) on acting charge basis in 2011, |

iii.  The Departmental B & A Examination s conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers
of panel.at Sr. No. 1 to 6 & 9 (except S5.No.4 “B&A passed) have passed their
‘mandatory Grade B examination|and will appear in the A_examination in 2022,

W)
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i
8. The advice of the Establishment Départment will be solicited through a

separate letter that:- |

i, As to whether the amended [rules notified on 25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

ii.  If the present service rules are applicable upon the officers éppointed on acting

charge basis then before completion of mandatory examination by these officers,

the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

' , |
Item No. IV . '

9, The Chief Engineer (South) Irrigation presented the agenda that (07) No.

~ regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant

against the 15% share quota of Diploma Holder Sub Engineers which are required to be.
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

| . :
Auto Technology and have passed departmental Grade B and A examination with five

years service as such,

10. The official mentioned at Sr. No. 1 of the seniority list has not yet pasSed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimofjsiy
recommended the following (07) eligible Dipioma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:- '

i Mr. Riaz Muhammad.
iil. Mr. Waqar Shah.

iii. Mr. NooraJan. ‘ .
iv.  Mr. Jehanzeb. . !
V. Mr. Farman Ullah.
vi.  Mr. Shafqat Faheem. ' |
vii. Mr. Asad Ullah Jan.

Item No.V : : |

i
11, The Chief Engineer (Sou$h) Irrigation presented the agenda that (02) No.

- regular posts of Assistant Engineers/Sub Divisional Officer (BS-

| 17) are lying vacant
|
against the 8% share quota of B, Tech (Hons) Degree Holder Sub Engineers which are

required to be filled in by promotion on the basis of seniority-cum-fitness fromamong';st

the Sub Engineers having degree in B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such. : I

Secticn Officer (Litigatic:
Irrigation Depariment Pesp~




12. After examining all the relevant relc'ord‘of the B. Tech (Hons) Degree
Holder Sub Englneers, the committee
eligible B. Tech (Hons) Sub Engineers
Officer (BS-17) In Irrigation Department; on regular basis:-

I Mr. Khurshid Ahmad.

ii. Mr. Muhammad Shoaib.

Item No. VI

unanimously recommended the following (02)
to the post of Assistant Engineer/Sub Divisional

13. The Additional Secretary Irrigation Department presented the agenda that
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly

Merged Areas Irrigation Department which is

required to be filled In by promotion on the basls of senlority-cum-fitness from amongst
the Superintendents of the Department|having at least three years service.

14. After examining all the relevant record of thé Superintendents (BS-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on

regular basls.

Item No. VII

15, The Chief Engineer (South) Irrigation Department presented the agenda
that (01) No. reqular post of Superintendent (BS-17) is lying vacant In the office of
Superintending Engineer, Irrigation Circle, D.I. Khan (Circle Cadre) which Is réqulred to
be filled in by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the

relevant record of the Assistants/Senior Scale

Stenogfaphers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the
* Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years

service.

post of Superintendent (BS-17) in the Circle

The meeting ended with vlote of thanks from and to the chalr.

Secretary/Irrigation .
/ - Chairman
Chief Engineer (Sogth) Depu tary (Reg-111)
Irrigation Departmepit (Member) Establis Department (Member)
; Section Ofﬂcer (SR-IY
Irrigation epamnent Finance Department (Member)
(Secretary/Member) Section Officer (Litigation)

wrigation Department Peshawal
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p ‘ Sevice dppeal No.2659/2021 titled 'Shaq:d'

3 ..:;"(jéx';ernment of KP & others”, Service Appeal No.7660/2021 } /!
o

. . vitted Rizwan versus Government of I\P &'a.u..: .t , Lervice Appeal No.7661/202) mled 'Wajahat Hussain versus ‘ *T
oz y: ¢ | Uovernment of KP & others, “Service Appea[ N0.7662/2026} titled “Javedullah versus Government & others ™, and /!,,,-'
. Coa Service Appeal No. 7663720201 titled ‘lnadmul[ah and Government of KP & others*, decided on 15.04.2022 by Division e

(77 Ii‘l 117
.Serwce Tribunal, Peshawar.

Lench uunpmmo Me. Katim Arshad Khan (hmrman and Mrs. Rozirie Rehntan, Member Judicial, Khyber %m(r“
. - . A \

- \”t-(." N

PESI—IAWAR

BEFORE KALIM ARSHAD KHAN, CHAIRMAN \:\ ,
n ROZINA REHMAN MEMBER(J)

berlltcle Appeal No.7659/2021

- Shahid Ah I&han (Sub‘ I?mswnal Officer, Shahbaz Garhi Irrigation
Subdwmmn D1su IC'E Mardan) son of Jehan Safdar ....... (Appellant)

‘| . Versus

1. Government of Khyoc'erPalduunkhwa thlough Ch1ef Secretaly,

. Civil Secretariat, Peshawar. - : -~

2. Segretdry. to Governnent of Khyber Pakhtunk_hwa Irrigation
Department, Civil Secrétariat, Peshawar,

. Chief Engineer (8011}111), [rrigation Departmcm Warsak Road,
*Khyber Pakhtunkhwa, Peshawar................... ....(Respondents)

LS )

!
Present: . ; ~ _ _
Mr. Amin ur Rehman Yousafzai, Advocate...For appeliant.

Mr. Muhammad Rllaz Khan Painda Khel,
* Assistant Adv'ocat'ﬂ General .......oceeinn For respondents.
A 1l - |

' Date of '[rlsti%lijtion. e -...18.10.2021
— : “Date of Hearing........ SRR PR 14.04.2022
“Date of DeciSion. .............. ST 15.04.2022

‘B . L Ser%ceAppealNo 7660/2021

Rizwanullah (Sub D1v1|31onal Officer, Flood hug'mon Subdivision
No.II, qutl‘lCt DIK.han) son of Abdul Rehman ............ (Appellant)

Versus .

1. Government of. Khy'elPaldutunkhwa th1ough Chief Secretary,
Civil Sécretariat, Peshajwar.
2. Secretary ‘to Governnent of Khyber Pakhtunkhwa Irrigation
' Depaltment Civil Secretariat, Peshawar.

3. Chief Engineer (South), Irrigation Department Warsak Road,
Khyber Pakhtunkhwa Ii eshawar........................ (Respondents)

]

Present: . ‘ ' 1

Mr. 'Amin ur Rehn‘uan Yousafzal, Advocate F01 appellant.
Mr. Muhammad Rlaz Khan Painda Khel,

A mTED: ' Assistant Advc')catj General .................. For respondenys-
741N .- DateofInstitution..................... 18.10.2021
o e \:}T‘m.r» ~ Date of Hearing...... e 14.04.2022;,
hyhat et ’

’ ‘4‘;:,-ghsn\'tu'« . : Date of DGCI‘ on........ e ] 5.04. 70?
. | ‘ :
!




. Servicy 4ppealNo 765972021 titled “Shahid 4li Khun..vs. .Government of KP & others ™, Service Appeal No.7660/2021 4 e
. titled *Rizwan versus Government of KPj& ollhe/.s Sertice Appeal No.7661/2021 titled ! ‘Wajahat Hussain versus V)‘ i
|- : Ciovernment of KP & others, "Service Apy eal No.76 62/202()[ titled “Javedulluh versus Government & others", and !
~ Service Appeal No.7663/2020! titled " Indimullah and Government of KP & others”, decided on 15.04.2022 by DIVI.SIDH o~
: Beneh comprising Mrs. Kulim Arshad Khan, Chairman and Mrs. Roziha Rehman; Member Judicial, Khyber Pukhtunkhw
. R Service Tribunal, Peshawar.

x " 3.Servide Appeal No.7661/2021
| Wajahat - Hussain(Sub| Divisional Officer, Imgauon an H

. Power Subdivision, Orakl< ) son of Malik ur Rehman... (Ap

Ver‘sus

1. Government of KhybelPakhtunkhwa through Chief Secretary, .
Civil Sécretariat, Peshawar.

: 2. Secretary to Govemment of Khyber Pakhtunkhwa huoatlon

Depa1tment Civil Secreutfllnat Peshawar.

. Chief Engineer (South), Irrigation Department Wariak Road,
Khybel Pakhtunkhwa Peshawau ........ FETOUPIEROTIN (Respondenrv)

—~

- Present:

Mr. Amin ur Rehman Yousafzai, A-dvocate...'For appellant.
" Mr. Muhammad R alz Khan Painda Khel,

Assistant Advocate General . eveeeeJFor respondents
Date of Ihstitﬂumion. e .18.10. 20’?1
‘Date ofHear'%ir'g .................. ..14.04.2022
‘Date of Decigion........ RO e 15.04.2022

: u - —.
4. Service Appeal No.7662/2021°
Javedullah(Assistant Engineer OPS, Irrigation and Hydel Power

Subdivision, Jarmrud and Landi Kotal, District Khyber) son of Asad
Malook Khan.......;,... (Appellant) . -

Versus -

1. Government of ‘KhyblerPakhturﬂ(hwa through' Chief Secretary,
: Civil Secretariat, Peshawar.
2. Secretary. to GoVermhent of Khyber Pald'ltunkhwa Irngatlon
: ~ Department, Civil Secre tanat Peshawar. : )

3. Chief Engineer (Sout Ih), Irrigation Department, Warsak Road,,
Khyber Pakhtunkhwa, Reshawar........ DT e (Respondents)

Present:

Mr. Amin ur Rehman Yousafzal Advocate For apoellant

Mr. Muhammad R1|az Khan Painda Khel,
Assistant Advocat'—* General .

: General.. ..o For respondents.
Date of Instif fution. ..o, -...18.10.2021
‘Date QfHear ng........ S ....14.04.2022

Date of Deci§ion....................... 15.04.2022

Scrvice Drifswnal
LIPEEN  PTRRtry 3
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¢ . Service Appeal No.7659/2021 titled "Shah:d Ali Khan..vs.. Gmernmenl of KP & others”, Service Appeal No.7660/2021

\ . . titled “Rizwan versus Government of KP & iwhers”, Sepvice Appeal No.7661/2021 mled ‘Wajahat Hussain versus s

. Governmeni of KP & others, “Service Appeal No. 7662/20201 titled "Javedullah versus Government & others™, and L ) L
Service Appeal No.7663/20201 titled ! Mok and Government.of KP & others”, decided on 15.04.2022 by D:wuon

Bench comprising Mr. Katim Arshad Khan, Chairman wnd Mrs. Rozina Rehinan, H(.mher Judicial, I\hybe.’r/l‘ kb

rvice Tribunal, I’e\'huuar ' S x;,\‘\
.Sc , ) /“ AV -. '\

5, Servilce Appeal No.7663/2021

Ina'mu.llzi:l_m(Sub Division
Shangla District Swat) 50

Ve1 Sus

1. Government of Khyb.rPakhtun.k.hwa throucrh Chlef Secretary,
Civil Secretariat, Pesha\rs ar.

2. Secretary to GovernrHent of Khyber Pakhtunkhwa hrma‘uon

- D‘epﬂrtment Civil Secret Tmat Peshawar.

3. Chief Engineer (South), Irrigation Department, Warsak Ro'1d

Khvbel Pakhtunkhwa, Peshaw Y ORI (ReSpon dents)

| . -
k|

~
I

Present: . |

| . ' A
Mr. Amin ur Rehm'ian Yousafzai, Advocate...For appellant.

. Mr. Muhammad Riaz Khan Painda Khel,

Assistant Advpéate?\Gene1al T ....For respovridents.
J ’ ot
| 1R o
Date of Insntlutxon ..... reeanes DU 18.10.2021
Date of Heal%‘ng ........ T 14.04.2022
Date of Decuﬁon ....................... 15.04.2022

: .ww***ﬁ***-\'**sﬁ":‘xrx*** ‘

_APPEALS UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE = TRIBUNAL ACT, 1974
'AGAINST THE DEGISION/RECOMMENDATION OF THE
DEPARTMENTAL PROMOTION COMMITTEE, IN ITS
MEETING DATED| 23.06.2021, REGARDING AGENDA
ITEM NO.III, ON-THE BASIS OF WHEREOF, CASE OF
PROMOTION OF |THE APPELLANTS OF ALL THE
APPEALS AS ASS ISTANT ENGINEER/SUB-DIVISIONAL
OFFICERS (BS-17) VLAS DEFERRED

CONS

LIDATED IU‘DGEMENT.

\ . .
\ut%;“‘s\“ \*KALIM ARSHAD KHAN CHAIRMAN.  Through this
x“‘ . '
\ﬂ'\% . ' smgle Judgment the “instantService. Appeal No.7659/2021 titled

"'Shah'z.'d Ali Khan vs Government of KP. & others”, Seryiée Appeal

L No 7660/2021 titled “Rzzwan versus Government of KP & others”,

C’&‘\XL

e Se1v1ce Appeal No. 7661/2021 titled - "Wajahat Hussain versus

:




[\

47

08
OYQ

Service Appeal No.7639/2021. ll{[e(} “Shahitd Wi Khan.vs..Govermnent of KP & others”, Service Appeal No.7660/2021
titled “Rinwan versus uovernment of KPi& athers”, Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus
" Government of KP & others, "Service 4p;‘e|al No. 7662/2020[ titled “Juavedullah versus Governmenl & others™, and
Service Appeal No.7663/20201 titled "1 wh and Government of KP & others”, decided on 15.04.2022 by D:wsmn
Bench comprising Mr. Kalim Arshad Khan, ',‘-1mrman and Mrs. Rozina Rehman, Membm Judicial, Khyber Pakhiunkinw
. . ' Service Tribunal, Peshawar,

gt

' No.7663/20201 titled “I

Government of KP & others,“Service Appeal No.7662/20201 titled

*Javedullah’ versus chernment. & others™ and Service Appeal

Y

amullah and Goyern%nent of KP & others”

are decided beéause al} lare similar in hature. and outcome of the

same decision. -

Facts, s_urrounding. the appeals, are that the appéllants were serving
o .

as Sub-Engineers in »BP'S 11 (upg1aded to BPS- 16 on 07 03 2018)

A~
P

in - the Irrigation’ Deﬁ artment that they passed dep'u‘tmenml'

examination | Gré.de-A & Grade-B and became el1g1ble for
promotion to the poéf -i;af Assistant Engineer (BS-1§7), as per the

rules inﬂvogue;’ that t!lqe'respo'ndents- initiated the cases of the

appellants along with (ﬂ)thers for prom.btion and prepared working

- paper, alongwith pane] of eligible Graduate Sub engineers, for

_consideration against 12% quota resérved for the holders of BSc -

.-‘Engineer'ing Degree; tHat synopses of the appellants were placed

before the Departmeniital__."Promo.tion Co.mr'-nit:tee (DPC), in its

'

meeting held on 23.06.2021, under Agenda {tem No;III, but‘the

appellants were not recommended for promotion rather the Agenda

ltem No.III was deferred on the pretext.to seek guidance from the

Agation) hstthshment Department, on the following:

\‘,,n\’\\“\i

L As per amended service rules of Irfigation Department
notified .oril 25.06.2012;) twelve -pbsts of Assistant
Engineer (BS-17) come under 12% share quota of

Graduate- Sub - Ergineérs. along with passing . of

'departmentézl grade:B and A examination against which

D::anoA




Service Appeal No.7659/2021 titled " Shahid Ali |Khan vs..Government of KP-& others Serwcc Appeal No.7660/2021
iitled " Rizwan versus Government 5/ KP & othe: s", Service Appeal No.7661/2021 mled “Wajahat Hussain versus
Government of KP & others, "Service Appeal No. 7662120201 titled "Javedullah versus Governient & others": and
Service Appeal No.7663/20201 titled * Inamul ah and Government of KP & others”, decided on 15.04, 2022 by Division
Bench camprising Mr. Kalim Arshad Khan. Ch ritman and Mrs. Rozina Rehman. Member Judicial, Khyber Pakhtunkhyw

: ' Senice Tribunal, Peshawar.

six officers are working on régular basis while seven
'oﬁicéfs, _,in:cluc;"ed in thé panel at ‘ser.zzal' No.lto6 &9 'qre
v4v0rki'ng: as Assistant Engineer.(I:BVS-J '7)‘ oﬁ acting charge
5asis sinbe 2011 . .' .

ii. Before - 25.062012 the . passing of grade B&A

o . examination was not mandatory for promotion to the

! . post of Assistant’ Engineer .and ‘the above mentioned

~

post of Assistant Engineer (BS—]?) on acting charge
basis in 201 1.
iii. .The dépantméntal B&A examination is conducted after

~ every two years. The last examination was held in 2020

;ﬂ | and the rext Will be held in 2022. The officers of panel

_(‘:... at serial No.l té 6 & 9 (except No.4 B&A passed) have

passed ‘their mandatory grade B examination and will

appear in the A e;&an.gination in 2022.

3. The DPC in paragraph|8 of the minutes sought advice of the

establishment through a separate letter that:

a.-As to whether the aménded rules notified on 25.06.2012

' appointed in'the year 2011 on acting charge basis or the

present Service Recruitment rules ‘will be applicable in

-.the-instant case.
..'.If th'e,preselglt service rules are applicable upon the

officers appomted on acting charge basis then before

l
1
|
.

seven .Gradudte Sub Engineers were .app‘Ol'}’llde to the

are 'applicable to. the above employees who were

Page5
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Service Appeal No. 76592024 titled “Shahid| Ah Khan..vs..Govermieni of KP & others”, Service Appeal No.7660/2021

titfed "Rinwan versus Govemmen} of KP &

Govermment of KP & others, Serwce Appeal No 7662/2020/ titled "' Javedullah versus Government & others”, und

llah and Governnient of KP & others”, decided on 15.04.2022 by vamon .
-Bench comprising M, kallm Arshad Khan, Chai

Service Tribunal, Pe.\'hawar

Service Appeal No.7663/20201 titled * Inam

othem Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus

rinan.and Mrs..Rozina Rehiman, Member Judicial, I\hyber Pakhtunkhv,

h

me‘\\,xxgﬁ‘m@gaB&A examinations and

- -appeals.

. It was mainly urged in] the grounds of all the appeals that the

. On receipt of the appeal

. ~.1n the replies. 'it.waé admi

. combleﬁion.

of mandatory :

examination of these

“officers,the officers junior to them can be promoted to

the post ‘of |Assistant Engineer on regular basis or

|
otherwise.

T

13.07.2021 to Respongﬂent. No.]
'23%0,6.2021 of the DPE, which,

responded within statutclry period, compelling them to file these

. It’;f‘ was théa all the apﬁ?luiants preferred departmental appeals on

according to them was not

r’/v ' !

appellants had beenidap ]

ived of their right of promotion without

‘any deficiency; that_ the

promotion case pendingL

i

were not treated in accordance with law; that the DPC departed

from. the normal course Pf law, which was malafide on their part;

that the appéllants W¢ré d

department had no right to keep the

|for indefinite period; that the appellants

eferred for no plausible reasons.
i .

s and their admission to full hearing, the

'réspondenta were directed to file reply/comnlents, which they did.

.~~p;'041not1§>r_1 as Assistant

eligibility by the DPC an

that the "agenda. item for pmlnotion was dropped ‘due to non-

‘a,vailability' of vacancies" under 12% quota for promotion of

. Graduate Sub Engineers|t

had also completed 5 years service for

Engineer subject to considering their

1 availability of posts as per service tules;

0 the rank of As_sisfant Engineers BS-17

against. the decision dated

tted that the appellants had passed Gradé

%
A

fﬁ'
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I of the posts were give

T for consideration was

~

R

| "Service Appeal No.7659/2021 titled "Si! ailhid Ali Khan..vs..Government of KP & otliers”, Service Appeal No. 760072021
+ titled "Rinwan versus Government ofiKP & others", Bervice Appeal No.7661/2021 titled “Wajahat Hussain versus
d. Government of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others", and
Service Appeal No.7663/20201 titled “Inamullah.and Government uf KP & others”, decided on 15.04.2022 by Division|
Bench comprisinigMr. Kalim Arshad Khem, Chairman and Mrs, Ro=ina Retunan, Member Judicial, Khyber Pakhtunkhw
. © Y| | Service Tribunal, Péshavear.

. (i.e. 6 Nos Sub Engingers are working bﬁ regular basis while 7 Nos

.Sub Engineers are working on Acting Charge basis against 12 posts -

in the share quota of Graduate Sub Engineers which already

-exceeds by one number).

8..We have .heard learied counsel for the’ éppellanjcs and learned

Assistant Advocate Géneral for the respondents and have also gone

th'roug,h the record.

|

9. Learned counsel for the appellants 'reiterate‘d the facts and grounds

detailed in the appeal land referred to above and submitted that the
ap'pellants‘had a gem_i ne case to be considered for promotion and
they had legitimate expectan'cy. for the same.” He prayed -for

acceptance of the appeals. -

10.0n the contrary thqﬁ]lea(med Assistant Advocate General opposed the .

~ arguments advanced by the learned counsel for the appellants and

supported the stance talken by the respondents.

% — l I.Thete is no dispute tha'lt the working paper, for promotion from the

| L
post of Sub Divisional Officers (BPS-16) to the post of Assistant

Engineer (BPS-17); was prepared.on proforma-I, wherein the details

©were shown'vaca@t for making'promoti-oﬁ under 12% Graduate
quota. Along with the Working paper, a panel of Graduate Engineers
also annexed on proforma-II (Annexure-J ).

" The officers at serjal number | t63, 5t0 7, 9, 12 to 14 were shown

(0

in'the pgmei to.be not li'gible' while the appellants’ names figure at

serial.No'.S, ..1‘0, 11, 1

1. Accarding to the working paper six posts

3 and 15 of the panel. The panel bears
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4 Serviee Appeal No.7659/2021 titled Shahid A{v’ Khan..vs. Government of KP & others”, Service Appeal No.7660/2021
|- titled “Rinwan versus Government of KP& athers", Sevice Appeal No. 766172021 titled " Wajahat Hussain versus
 Goverrnent of KP & athers, "Service Appea(-No.7662/20201 titled “Juvedullah versus Government & others”, and

Service Appeal No,7663/20201 titled “Inanullth and Government of KP & others”, decided on 13.04.2022 by Division

| Bench comprising Mr. Kalini Arshad Khan, \Chairman and Mrs. Rozina Rehmun, Member Judicial, Khyher Pakhunkine
: ' Service Tribunal, Peshawar. ’

j"signaturé of the Ad(f.itiCnal'Secrétary, Irrigation Department, at the
‘ eﬂd of list and the appellants were shown in the working paper to be
: _gligiblé for promotion. Similarly, the officer at serial No.4 named

A

'i.%akht‘iar was also shown to be eligible for promotion. The DPC

" held on-23.06..-2021 recorded the minutes of the proceeding, which

have been détailed in the preceding paragraphs and sought

18

clarification from the Establishment Department vide letter

\
i

I\;IO.SO(E)/Irr/'4-3/DPC/.2019/V01-IX dated 04.10.2021, which was

responded by the.‘Est'a:li,slnnént Departmeni vide letter No.SOR-

s

V(E&AD)/7-1/lig:  dated  23.11.2021, instead * seeking  the

- clarification from the Secretary Government of Khyber.

Pa‘.ldltlj'nkhwa, _I.1Tig.ati'01§.-1 Department on the following observations:
1. | Why the erir_xp‘loyee.ts were appointed"~ on’ actiﬁg charge

basis uﬁdef.APT Rules, 19897 = -
ii. 'Wl"ly, the; fnlatter rémained linger ori:for more than ten

. years?’

xis For how ma;my tin}és the departmental B&A exams for

_ these employees in the intervening period were arranged
by the Administrative Department and whether they
appeared, ||availed opportunity of appearing the

examinatior} or- deliberately avoid fthe opportunity of

appearing |in the subject examination or failed these

examination? -

12. Additional documents; were placed during the pendency of the

cohawal @.ppea-ls., whereby workimg paper was prepared for considering one

f
i
1
|
|
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Service Appeal No.7659/2021 titled “She

titled " Rinwan versus Government of KP & others™, Service Appeal No. 766112021 titled. “Wajahat Hussain versus .
Goverminent of KP & others, "Service Uppeal No:7662/20201 titled *Javedullah versus Govermment & others”, and

Service Appeal No.7663/20201 titled “1

| ) y -
hid Ali Khan..vs, Government of KP & aothers”, Service Appeal No. 76611202}

" Bench compriving Mr. Kalim Arshad Khdn

llah and Government of KP & others", decided on 1'5.04.2022 by Division

Service Tribunal, Peshawar.

3.At this juncture it seen

. o 1
Mr. Bakhtiar (at serial

No.4 of the panel for consideration, wherein

“the names of the appellants also figured) for promotion, who was

also deferred with the appellants. The DPC was stated to be held on

13.01.2022 - and

3/DPC/2019/Vol-IX:

promoted.

vide  Notification No.SO(EYIRRI:/4-

dated. - 28.03.2022, Mr. Balkh.tieu-r was

18 necessary to observe regarding the above

. referred advice sought by the DPC. As regards first qﬁery, whether

the amendéd rules notified on 25.06.2012 Were applicable to the

employees who were

basis or the present Se
o N |
the instant case, it is .o

be given retrospective
appointed on " acting

‘basic qualification for

Lol PR

the junior officers cou

. ' : . H
departmental B&A exa

ppoi'nted‘ in the yéar‘ 20.11 on’ acting (’:ﬁarge
rvice R'ecr‘uitm'ent. rules will Bg applicable in
bserved that the adnﬁnistrativg rules cannot
effect. As regards the second quer.y whether
Id be pro.‘_moted'. wkllen the seniors already
}ninations; it is in this res.pec':-t found that the

eligibility to be considered for promotion to
| .

the post of Assistant E
B&A examinations and

bothar any of them, th

T I | .
et \g\u%f:;a@as line-were to be consider
14.As to the observation of

(i)  Why the employ

uride; the Khyber

1gineer (BPS-17), is passing of departmental
I when the seniors could not get through the

Yy are not eligible and obviously next in the

ed.

the Establishment Department:-

2es were appointed on acting charge basis

;Pakhtunkhwa Civil Servants (Appointment,

Promotion and Tr:ansfer) Rules, 19897

Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkined

Fharge,basi's could not ~qua~11-ify either of
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Service Appeal No.7659/2021 titled “Shahid Ali !I{l:an..vs..Gove?nment of KP & others”, Service Appeal No.7660/2021}
titled * Riwan versus Goverimen® of KP &lothers”, Service Appeal No. 7661/2021 titled “Wajahat Hussain versus

- *Government of KP & others, "Service Appeql No. 7662/20201 titled “Javeduliah versus Government & others"”, and
Service Appeal No.7663/20201 titled " Inamullah and Government of KP & others ", decided on 15. 04.2022 by Division

Bench comprising Mr.

Kalim -Arshad Khan, Chaill'man and Mrs. Rozina Rehman, Member Ju;licial. Khyber Pakhtunkbny

Sevice Tribunal, Peshawar.

(i)

‘ (ii)" Why the matter remained linger on for more than ten years?

this . respect is. found |placed on the record. Whereas without

For how. many times the departmental B&A examinations

for these employees in the intervening period were arranged

by the -Administrative Depariment and whether  they

appeared; availed opportunity of ’.appearing in the

examination . or deliberately avoided -the opportunity of

appearing in ‘the. examination or deliberately avoided the

opportunity of appearing In the subject examination or failed

it is observed that no reply-of the Administrative Department n

these examination)) -

=
-

replying ‘the queries the| Administrative Department promoted one

Bakhtiar, referred to abave.

15.There seems' lot of conflict in the working paper and minutes of the

fripun®

‘meeting .of the DPC he

.

~ their replies or for that 1

:1d on 23.06.2021 and that of the replies

submitted by the respondents. In the working paper and the minutes

six posts were shown llvacant for filling, of which the DPC was

convened and lengthy exercise of preparation ‘of -working paper,

panel of officers for |consideration -ahd.holding of . DPC was

undertaken, whereas in| the replies the respondents took a U-turn

vacant then why the le

posts were not vacant. If the posts were not

ngthy exercise of preparing working paper,

panel of officers and above alllholding of DPC .was done? This is a

question which could n

ot have been answered by the respondents in

natter during the course of arguments, It was

%
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Service dppeal. Na 765972021 titled "Shahid Ali /\han vs.. Govemmen! of KP & ofhea 5", Service Appeal No.7660/2021
titled ¥ Rizwan versus Government of KP & & the/c Service Appeal No.7661/2021 mlezl ‘Wajahat Hussuin versus
Govermnent of KP & others, "Service Appea No. 7662/2020/ titled “Javedullah versus Governiment & others”, and
Service dppeal No.7663/20201 titled ™ inamull I:hicmd Government of KP & others", decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, Chgirman and Mrs. Rozina Rehman, Membel Judicial, Khyber Pakhtunkiov

N ) ervice Tribunal, Peshavar.

the stance of the respondents in the replies that the Agenda Item
No:IlI was dropped .due to non-availability of vacancies under 12%
. . ) : ] . . f
C ' I : . :
quota for promotion of Graduate Sub Engineers to the rank of
Assistant Engineers BS-17 (i.e."6 Nos. Sub Engineers are working
. . i R .
on regular basis while 7 Nos. Sub Engineers are working on Acting
Charge basis against 12. posts in the share quota of Graduate Sub
N ‘Engineers which already exceeds by one number). This stance 5 in
clear negation to the wor‘king paper, panel list of the officers and
' mir'imtes of the DPC wherein these 6 posts are shown vacant and
well'é intended to-be filled|in by promotion. So far as contention of
the respondents that the|jseats were occupied by the officers on
acting charge basis, so those were not vacant, it 1s observed in this
regard that rule9 of the Khyber Pakhtunkhwa Civil Servants
(Appointment, Promotion|and Trzins_fer) Rules, 1989 (the Rules) is
. . ' . . . . ! . . . : ) N ‘
“quite clear and is reproduged below for facile reference: -
9. 'Appoinnnen't,on T cting Charge or current Charge Basis. (1)
Where the appoiming"! authority considered it to be in the public
interest (o fill a post reserved under the rules for .departmental
. promotion and.the mol.st senior ¢ivil servant belonging to the cadre
or service concerned,|who is otherwise eligible for promotion, does
not possess the .spequu d length of service the authoruy may appoint
“him to that pest on acting charge basis;
-Provided that no’ suchjappointment shall be made, lf the prescribed
,length of service is short by more than [three years].
. [(2)]. Sub rule (2) oflrule-9 déleted vide by Notification No. SOR-
" VILE&AD)1-3/2009/Viol-VIII, dated 22-10-2011. .
(3) ]”. the case of a pgst in Basic Pay Scale 17 and above, reserved
under the rules 1o bf filled in by initial recruitment, where the
appointing authority i satisfied that no suitable officer drawing pay e
: in the basic scale in ‘which. the post exists is available mcthaf‘ mas‘\‘y
TTESTED ]
A : category to fill the ptst and it is expedient to fill the post, it mav
appoint to that post'an acting charge basis the most senior o?ﬂce
- otherwise eligible fo| promotion in the organization, cadre or
' ' .‘/‘?‘(umn\‘“’ < service, as the case méty be, in excess of the promotion quota.
R e At 4) Acting ch ent sh
Sedr i ar ( . charge appe vintment shall be made against posts which are
likely to _fall vacant jfor period of .six months or more. Aguinst

vacancies occurring |for less than six months, current charge

!
i
|

‘,\

N
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N
o

+
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R O . g Service Appeal No.7659/2021 titled “Shah

> . : . titled " Ricwan versus Govermment of KP & othdis”, Service Appeal No.7661/2021 titled * ‘Wajahat Hussain versis
. R . Government of KP & ofhers, "Service A )p'eal No. 7662/2020! titled “Javedullah versus Government & others”. and

ul Ali }\lmn vs..Government of KP & others ™, Sen ice Appeal No.7660/2021

Bench comprising Mr. Kalim Arshad Khan,

Service Appeal No.7663/20201 titled *Indmullah and Goverrment of KP & others ", decided on {5.04. 2022 by Division

Chairman and Mrs. Rozina Rehinan, Mentber Judicial, Khyber Pakhtunkhw:
Service Tribunal, Peshawar. -

appointment may be 'made according to the orders issued from time

to-time.

(3) Appointmenf an| acting charge basis shall be made on the

. ) N . -y .
recommendations o/ the Departmental Promotion Committee or the
Provincial Selection Board, as the case may be.

(6) Acting charge &ppomtment shall not confer any vested right for
regular promotion 1| the post held on acting charge basis.”

( Underl inin g is ours)
16.Sub . rule (2) of the

~ No. SOR—VI(E&AD)]

|

dcléted sub-rule is also

|
|
I
-3/2

labove rule was deletedvide Notification

/0‘09/V01LV111, ‘dated 22-10-2011. The

reproduced as under: -

“((2) So long as a civil seryant holds the acting charge appointment. a civil

servant junior to him shall|

tppointed on acting chargt

17.{Sefo.re dele_tio'n: of .sut

senjor civil servant,so

not be considered for regular promotion but may be
2 |basis to a higher post.)”

)| rule (2) of the rules; a junior officer to a

ong as he (the senior) holds thé acting ¢harge

higher post. The provi

consideréd for re.gular

lS.Regar_ding' the acting ¢

arrangement, could n

Lo ' C 120 At times offie

appointment, could not be considered for r'egular promotion to a
sions of Rule 9 of the rules though empowers
- ‘the Appointing Authority to make appointment of a senior civil

servant on acting charge basis-but, even after deletion of sub rule (2)

of the ibid rules, tha;'t will not ~diéehtitle a junior. officer to be

- R

Jromotwn toa hlgher post

parge appointment, the august Supreme Court

of Pakistan has a-consistent view that such posts being a stopgap

t be a hurdle for promoting the deserving

officers .on their availability. _Reliance in this resi)ect is placed on
PLC 2015 (CS) 15! titled “Province of Sindh and others
'_ Vér';s‘uls' Ghulam Fareed and others”, whefein the august Supreme

- Court was pleased to hold as under:*

ers possessing requisife experience to qualify

™
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. Service Appeal No.7659/2021 titled "Shahid 3li EKhan..vs..Government of KP & others ", Service Appeal No.7660/2021

. - . . titled “ Rizwan versus Government of KP & ' theas ", Service Appeal No.7661/2021 titled “Wajahat Hussain versus

| - Government of KP & others, "Service dppeql No.7662/20201 titled " Javedullah versus Government & others™. and
. Service Appeal No.7663/20201 titled * Inamulluh and Government of KP & others ", decided on 15.04.2022 by Divisior

) . Bench comprising Mr. Kalim Arshad Khan, Chkitman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunking

ervice Tribunal, Peshawar.

o for-regular appointme;fr may not be available in a department.
However. all such exigencies are taken care of and regulated by
statutory rules. In this respect, Rule 8-4 of the Sindh Civil Servants
(Appointment, Promotiopand Transfer) Rules, 1974, empowers the
Competent Authority Lo, appoint a Civil- Servant on acting charge
and current charge basis) It provides that if a post is required to be
filled through promotion and the mosi senior Civil Servant eligible
Jor: promation does _not| possess the specific length of service,

. appointment of eligible officer may be made on acting charge basis
after  obtaining’ approval  of the .appropriate  Departmental
Promotion Commiitee/s e'lécq[on Board. Sub-Rule (4) of the afore-
referred Rule 8 further provides that appointment on acting charge
basis shall be macle fory vacuncies lasting for more than 6 months
and for vacancies i ace".ly to last for less than six months.
Appointment of an oj}?cer of « lower scale” on higher post on
current charge basis is. made as « stop-gup arrangement and
should not under.any CLRCUMSIANCES, last for moré than 6 monihs.
This acting charge appointment can neither be construed to be an

_appoiniment by - promc} tion on regular basis for any purposes

- including senmiority, nop it confers any vested right for regular
appointment.; In other words, appointment on current charge basis

ds purely rerr}porary in| narure or stop-gap arrangement, which

" remains operative for Short duration until regular appointment is

| made against the posth-Looking at the scheme of the Sindh Civil
Servams Act and Rules framed thereunder, it is crystal-clear that

. there is no scope of appointment of a Civil Servant to a higher

" grade on OPS basis extept resoriing to the provisions of Rule 8-A,
which provides that in exigencies appointment on acting charge
busis can be made, subject to conditions contained in the Rules.”

'19.The august Supreme Court of Pakistan in another judgment reported

. as 2022 SCMR 448 titleci “Bash.ir; Ahmed Badini, D&SJ, Dera Allah

Yar and .others Versus Hon'ble Chairman and Member of

Administration Committlﬁee and Promotion - Committee of hon'ble

. T . .
High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc " and temporary natur'!e, graciously observed that:
ox Q‘)\m’c“;,el\qu “This stopgap arrahgement as a temporary measure for a
N particular period of time does. not by itself confer any right
on the incumbent for regular appointment or to hold it for
indefinite period b !r at the same time if it is found that
incumbent is qua'i{ﬁed to . hold the post despite his
~ appointment being in the nature of precarious tenure, he
.~ would carry the right to be considered for permanent
‘ appointment throuléh the process of selection as the
continuation of a%f hoc appointment for considerable
length of time would create an impression in the mind of
the employee that he was being really considered to be .
retained on regula{;l basis. The ad hoc appointment by its

Aot
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' . . Govermment of KP & others, "Service App eal No. 7662/20201 titled ' ‘Javedullah versus Government & others", and
" . 1 Service dppeal No.7663/20201 titled " inam llah and Government of KP & others", decided on 15.04.2022 by Dnu.uon
' Bench comprising Mr, Kalim Arshad Khan, G hairman and Mrs. Rozina Rehman, Membcr Judicial, Khyher Pakhtunkiny:
. ’ Service Tribunal, Peshanvar.

very nature is transitory which is made for a particular
period and creates, Yo right in favour of incumbent with
lapse .of time and|the appointing authority may in his
discretion if neuessal‘i’y make ad hoc appointments but it is
not open for ihe authorzty to disregard the rules relating to
the filling of vacancies on regular basis in the prescribed
* manner. In the case of Tarig Aziz-ud-Din and others: (in
re: Human Rights lCase.s"Nos ' 8340,9504-G, 13936-G,
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR
1301), this Court: }ela’ that in case where the appointing
authority is satisfied that no suitable officer is available to
© fill the post and i is expedient to fill the same, it may
appoint to that posr on acting charge basis the most senior
officer otherwise eligible for promotion in the cadre or
service as the case | Iay be. It is the duty and obligation of
“the competent authorzty fo consider the merit of all the
eligible candidates Lwhde putting them in juxtaposition to
isolate -the meritorious amongst them. Expression 'merit'
| includes limitations prescr1bed under the law. Discretion is
"’ to be exercised according to rational reasons which means
. that; (a) there be finding of primary facts based on good
‘evidence; and (b)|decisions about. facts be.-made for -
" reasons’ which serve the purposes of statute in an
intelligible and reaSonable manner. Actions which do not
meet ' these threshold = requirements are considered
- arbitrary and misuse of power [Director Food, N.W.F.P v.
Messrs Madina Flowr and General Mills (Pvr,) Ld. (PLD
2001SC 1) !.

D . | Lo
20.51milarly, ih 2016 SCMR 2125 titled “Secretary to Government of
the Punjab, Com’munica]pion and Works.De'partment, Lahore: and

others' Versus Muhammad Khalid Usmani and others” the august

Supreme Court was pleased to have observed as follows:

Y15, As is evident from f/le :‘ubulat;on given in the
earlier part of this juc(grnei7r we have also noted with
concern that the respondents had served as Executive
Engineers for many'vears; two of them for 21 vears each
and the two othem'/or 12 years each. The concept of
officiating promotio; 17 of a civil servant in terms of rule 13
of the Rules is obv jously a stopgap arrangement where
Dposts become available in circumstances specified in Rule
13(i) of the Ruled| and persons eligible for regular
promotion are not available. . This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall not
confer any right of promotion on regular basis and shall

Page 1 4
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| Bench comprising Mr. Kalim Arshad Khan, Chai rman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkine
. : Service Tribunal, Peshawar.

be liable to be te’rmz‘nafed as soon as a person becomes
m'mlctble for promotion on regular basis.”

The august Apex Court in paragraphs 20,21 & 22 ruled as under:

l .

- “20. The record produced before us incl-ua’ing the
working paper pma(ucud before z/‘/c DPC held on
11.08.2008 shows that the S'cmc,rloned strength of XENs in
the appellant- Depaytment at the relevant time was 151;
out of which 112 were working on regular basis and 47
on officiating basis. 'I[ is also evident !har 39 Executive
Engineers' posts wcre available for reqular promotion.
This clearly shows ithdr 39 Executive Engineers were
working on offzczatmucr basis- against regular vacancies.

. We have asked the ]cunwd Law Officer to justify such a A
practice. He has supmitted that this modus operandi is
adopted by most Go%zcr nment Depar tmenis to ensure that
corruption and unpro/esuonal conduct 1s kept under
check. We are aﬁmd the justification canvassed before us

ﬁ‘ is not. only unsupported by the law or the rules but also

lends ample support o the observations made in the Jafar

1= All Akhtar's . case ré.,pmdz.tc.ed above. Further, keeping
civil' servants on officiating positions for such dong -

periods is- clearly Violative of the law and the rules.

Reference in this regard may usefully be made to Sarwar

Ali Khan 'v. C hief LScr.wz‘m v 1o (_rc)vez nment of Sindh

(1994 PLC (CS) 4]1|,, Piinjab Workers' Welfare Board v.

Mehr Din (2007 S(,MR 13). Federation of Pakistan v.

Amir -~ Zaman  Shi 'z!wau (2008 SCMR 1138) and

Government of Punjab v. Sameena Parwen (2009 SCMR
1).

l .

21 Durmg heari mu u/ these appeals, we /wve noted
with concern that f/{a device c)]‘ officiating promotion, ad
hoc promotion/ appomz‘ment or temporary appointment
etc. is used by Govlerrmﬂcm Departments to keep civil

I
servants under their ~mﬂuenc<, hy hangmq the proverbial
Jover their heads (of promotion ‘on

sword of Damocles
officiating basis’ luzble 10 reversion). This Is a constant
€D ' source of msecuru‘)i, um.ei tainty and anxiety for the
o concerned civil servants jor motnaslwh/ch, are all too

obvious. Such- practices must be seriously discouraged

and-stopped in the interest of transparency, certainty and
predictability, which

are | hallmarks of a system of good
governance. As observed-in Zahid Akhtar v. Government

of Punjab (PLD 199< SC 530) "a tamed subservient
bureaumacy can neizrher be helpful to the Government

nor it is- expected to mspzre public con/ldence in the
adm:mstratzon 1
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- v | Service dppeal No.765972021 titled "Shahid AlrlI Khan..vs..Goverminent of KP & others”, Service Appeal No.7660/2021
' tidled " Rizwan versus Government of KP & others ", Service Appeal No. 766172021 titled "Wajahat Hussain versus
. P Government of KP & others, "Service App al'No. 7662720201 titled “Javedullah versus Government & others", and
: . Service Appeal No.7663/20201 titled “Inamyliah and Gavernment of KP & others”, decided on 15.04.2022 by Division|
Bdnch comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhne
1 . Seyvice Tribunal, Peshawar. '

22, This. issue was earlier examined by this Court in
Federation of Pai(is'.ran- . Rais Khan (1993 SCMR 609)
and it was held thaf it is common knowledge that in
spite of instinution ol.fad hoc appointments unfortunately

~ being deeply entrenched in our service structure and the
period of ad hoc service in most cases running nto
several years like "rh.le case of the respondent (8 years' ad
hoc service in (BPS-17), ad hoc appointees are’
considered to have hardly any rights as opposed 10
regular appointees ithough both tvpes of employees mcy
be entrusted ith identical responsibilities and
discharging similar duties. Ad hoc appointments belong
to the family of "officiating”, "temporary” and "until
further orders" iappointments. In Jafar Ali Akhtar
Yousafzai v. Islalnic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not specifically authorized by any law and
the Government/éompetent authority continues to treat
" the incumbent of 1lpost as. officiating; it is only to retain

l " extra disciplinary, powers or for other reasons including
those of imejﬁcienc{y and negligence, e.g. failure on the

- part of the relem,vzi| authorities to make the rules in time,

that the prefix "officiating! is continued t0 be used with_
the appointmient and in some case for years rogérhar:

- And in’ proper caLs'eS, therefore, Courts (at that time

Service Tribunals i|7ad not been set up) are competent 1o
decide whether for practical . purposes and Jor legal

[Cconsequences such appointments have permanent

character and, w ze';n it is so found, to give legal effect 1o

it." In Pakistan Railways v. Zafarullah (1997 SCMR
1730), this Coz':r';r observed that, 'appointments on
- current or acting charge basis are contemplated under
the instructions ds|well as the Rules for a short duration
as a stop-gap arﬂ*c%ngemenl' in cases where the posts are
“to be filled by initial appointments. - Therefore,
continuance of such appointees for a number of years on
current or aczing ¢harge basis is negation of the spirit of

‘instructions and the rules. It is, therefore, desirable that

where appoim‘mz_'izillu's on current or acting charge basis

ATTESTER _ are necessary in the public interest, such appointments

: . .should not continie indefinitely and every effort should

: be made to fill posts through regular appointments in

en .shortest possible! t|zme.”

. ! 7‘{-@..“”.'
Tawwie

< nhk . . . ) ! . 3
st By way of the stated ve"rd};able judgment referred to above, the

august‘.S'ti_pxjeme Court rlrtlaihtained the decision of the Punjab

| Service Tribunal, Laho':ré, whereby the appeals filed by the
v "\f‘i\%‘aﬁﬁ@:‘l@‘aﬂ ' I‘ ‘ | : ' .
O Dppest®®
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dion Officey kLmoata on

Service Appeal No. 76592021 titled “Shahid Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
titled " Rizwan versus Government of KPJ&|others”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus

Governument of KP & others, "Service Appeal No. 7662/20201 titled “Javeduilah versus Government & others"”, and
1 Service dppeat Na.7663/20201 titled 1 !

Bench comprising Mr Aal:m Arshad .‘.hau "'i-
i Service Tribunal, Peshawar.

h and Goverminent of KP.& others”, decided on 15.04.2022 by Division
airtnan and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhvy

.respondé,nt's Wefé allowed and the ordér,' iinpug‘ﬁe&{ beforé the
’_ ServiceATriburia’l dated |25.Q8.2008 passed by;'the Secretary,
Céln;:iu.iiieation an.c]lb WLWKS 4De‘par‘£m‘ent, G_oyemmenf of the
'ﬁPLlhjab, Lahore, rever'tj ng them- to- ‘éheir original ranks of
/.\_s'éistant Engineers, was set aside to .th"e'ir extent. As a

consequence, all the res'pondents were deemed ‘to have been

p101noted as Executw Fnzmeers on regular bas1s with effect -

e,

fromy the xespectlve date on which they were promoted 'on

ofﬂciating, basis’ With all. consequential benefits. It was further

held that the condition .of 'on officiating basis' contained in

.l . . . ' : . .
_ pr(lnnotlon, orders of all the respondents shall stand deleted but it
was a case where the persons promoted ‘on officiating basis’

were duly qu‘aliﬁed to |be regularly '-promoted aééinsi the

.promotioﬁ posts, therefore, wisdom ié, élerived that in a case; like
one in _li.and, where t_he pefsons promoted “on. acting charge
~ basis’ -did. not possessi ithe ‘requisite qualification or other

presc‘:ribedlcriter‘ia fgl‘ 5ron&oti6n, should remain ‘on acting
charge basis’ 1e. that made for‘st_Opgap'arrangement tiil their
? qualify_ing for:‘ their e igiBiI‘ity. and suitability for reéular
jnromotidn or til] the évflilabilil‘cy.- of the suitéble‘aind qualified

- officers. The officers promoted ‘on ‘acting charge basis’ could

not, upfo‘rtuna’tely pass the requisite either grades B&A both

examinations or any of the two grades’ ‘examination, therefore,

they were not‘found Aelig,'i‘ble as per the. working paper. And as

they were ‘on actmg Chc
e ntpesﬂa\!‘ia‘ .

rge basis’ for more than a decade, the

+
.
1
I
I
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2. ' Service Appeal No.7659/2021 titled ’Shahul 411 Khan..vi..Covernment of KP & vthers ", Service Appeul No.7660/2021 {: -

N © titled " Rinwan versus Government of I\P(Tk Others”, Service dppeal No.76G1/2021 Iu(ea’ ‘Wajahat Hussain versus =4 )
. : Govermment of KP-& others, "Service Appleall No. 7662/2020! titled “Javedullah versus Government & others", and f“"
" . Service Appeal No.7663/20201 titled “Inamyllah and Gover t of KP & athers”, decided on 15.04.2022 by D:wswn

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs, Rozina Rehman, Meinber Juzllcml Khyber Pakhiunkhiv
' ’ . |Service Tribunal, Peshawar. -

o departme._nt seems reluctant to fill the vacancies, (occupied by
them ‘on acting charge. basis’) by regular promotion despite '

_'aVailab'ility of suitable and qualified officers.

- ' 21.T_He honourable High Court of Sindh in a case reported as 2019

PLC (CS) 1157 titled “%ttau’llah Kha'n.Ch'andio‘ versus Federation

of Pakzstan z‘hrough Secrerary Establzshment and another observed

i
i
1

as under:

“16. Admittedly, the Petitioner was encadered in Police
~ Service of .Pakistm‘ on 19.10.2010 and his seniority
~ would be reckoned from that date. We are_mindful of

the fact that actmo charge promotion is wrtuallv Qa

stopgap arrange nent where _selection - is _made

pending regular promotlon of an officer not available

at the relevant tinme of selection and creates no vested
' right for promotion aoamst the post held.”

(Underliving is‘ou'rs)

22.Proceeding ahead; Rule|3.of the rules pertains to method of

Y ) appoinﬁnent. Sub rul'e (2) of rule 3 -of the rules empowers the
B AY | ! o
: -Q‘ . depeulment (,oncemed to lay down the method of appointment,

-qualiﬁca’cions and other conditions " applicable .to a post in

consultation with the Es‘ﬁapl'gshment and Administration Department

and the Finance 'Departmle!nt.
: ) o

23. While Rule 7 of the rulel‘s is regarding appointment by promotion or

| transfer. Sub rule (3) of r'julle 7 of the rules states that:

(3) Persons pols.?essmg such qualtf cations and
Julfilling such conditions as laid down for the purpose of

e ron promotion or transfer to a post shall be considered by
Khvbhoer Shtukihivwes the D t j P
e ey epar menta[ romotion- Committee or . the

{_'csha\ "

Provincial Selectioh Board for promotion or transfer, as
the case may be.” r' ' '

l
m
L
1
!
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. Servive dppeal No.763972021 titled "Shahi!l Ali Khan, vs..Government of KP & others ™, Service Appeal No.7660/2021
T . - titled " Rinwan versus Government of KPl& |others ™, Service Appeal No. 766172021 titled *Wajahat Hussuin versus
Governmment of KP & athers, "Service A/)pl»et ! No.7662/20201 titted “Javedullahversus Government & others”, and
Service Appeal No. 7663720204, titled * ]nauilu ah and Governiment of KP & ethers", decided on 15.04.2022 by Division
Bench comprising Mr. fxalrm Arshad Khan, CHairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinvg
. Service Tribunal, Peshanvar.

This means iny'.the persons possessing the. quéliﬁcations and
ful'ﬁllir’lg,’ such conc.li'_tio.ns as. 151& cioWn-for.‘the purpése of
proinotjon shall be considered fof promotion because it‘does
no,t" leave room for the%persons, who. do not possess such

qualification and fulfilling such . conditions, to be also

consiclergcl for such proinotiori. Vide Notification
NQ.SO(E)[IRR:/23-5/73 ;(1§1ted 17.02.2011, the [rrigation
. Department of the Khyber) Pakhtunkhwa, in consultation with

i

the Establishment & Administration Department and Finance

Depaﬂmeht, laid dowén, the method of recruitment,
qualification and other cq’pditions specified in columns No.3 to
5 cl‘)f Appendix (pages 1 {o 5) to the abo've notification, made

applicahle 1;'.0 the posts in column No. 2 of the Appenchx ‘At

serial No.4 of the Appendix the post of ASSlStant Enomeer/ Sub,-

* Divisional Officer/Assistaht Director (BPS-17) is mentioned.

The qualiﬁcat1011 for "gpp‘o‘intmen't 1s prescribed to be BE/BSc

Degree in''Civi/Mechanical Engineering from a recognized

‘University. Sixty-five percent of the posts were to be filled in

v

through initial recruitmer’m Ten percent by promotion on the

P . .
. (}iﬁtg \H‘t‘@a‘b’iSl:S of seniority cum ﬁ‘rne'ss from amongst the Sub Engineers
On O L et PESERE S

A PR3

who acquired, during seﬁ;‘vice, (liegree in Civil or Mechanical
. "~ . . ~ ) il N ‘ . . . .
Engineeririg from a recognized University. Five percent bv

promotion, on the basis of seniority curh fitness, from amongst

ERIZTETIEY ]
!Lsh Ak g

' the Sub Engineers who jjoined service as degree holders in

Civil/Mechanical - Ehgi.ﬁeeri.ng.' . Vide  Notification

A

5 q‘;{;‘}

5,

N

pnnr-‘-1 q
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Service Appeal No.7659/2021 titled “Shahid Al

Government of KP & others, "Service App
. Service Appeal No.7663/20201 titled " Inamull

v titled * Rinwan versis Government of KP d others”, Service Appeal No.7661/2021 tithed 'k Vajahat Hussain versies
' 2 N0, 7662430201 titled " Javeduliah versus Government & others”, und

Khan..vs..Government of KP & vthers”, Service Appeal No. 766072021

th and Government of KP & others ", decided on 15.04,2022 by Dwmon

Bench comprising Mr: Kalim Arshad Khan, C 7
ot " 1Se

rman and Mrs. Rozina Rehman, I\/L!Ijb(.’l Judicial, khy/:ei Pakhtunkhrg

yvice Tribunal, Peshawar.

No.SOE/IRR/23-5/2010-1 1

dated 25.06.2012, the notification

o ~of 2011 was amendéd. The amendments, relevant to these

appeals, aré reproduced as'under:

Am

endments

N

In the Appendix,

i.” Against serial No

entries, i clause:

be respectively su

4,in column No.S; for the existing

b), (c) and (d), the following shall

bstituted, namely:

(b) twelvé percient'.bypromotion, on the basis of

‘
|

| University and have passed depdltmental 01'ade B&A

seniority cum |;fi‘meﬁss, from" amongst the Sub
. Engineers, having degree in Civil Engineéring or

~Mechanical Engineering ﬁom a 1'ecogmzed,.

examination wit |1

ﬂve years’ service as such.

Note:- For the p'|ul"p<.)se of clause (b), a joint seniority

list of the Sub Engineers having degree in Civil

- maintained and th
|

24.The working ﬁ.aper also %0

P INER

Service Trihun: ul

in view of the same, th

, Ehg’ineering or Mechanical Engineering shall be

eir seniority 1s to be reckoned from

the date of their ;é!lppoilntment' as Sub Engineer.

) .
ntained the requirement of the rules and

e panel of officers was prepared on

Khvlul Pakhtukliws p.rOfO'ITna-I-I, WhICh Clea.jrly ShOWS that a“ the app_enants were

Peshawas . e

o | eligible and the officers, ‘w :

ho were allegedly ‘holding acting chargé

-y

N
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L Service Appeal No.7659/2021 titled “Shahid E{hli\)‘z(m vs-.Government of KP & others™, Service Appeal No.7660/2021
v titled " Rizwan versus Government of KP & vihers” . Seryice Appeal No.7661/2021 mled ‘Wajahat Hussain versus
. : " Government of KP-& others, "Service Appa| I No. 7662/"0201 titled “Javedullah versus Government & others”, and
. Service Appeal No.7663/20201 titled * Imnmﬂah and Government of KP & others”, decided on 15.04.2022 by Drwsaon

Bench comprising Mr. Kalim Arshad Khan, Cl-arlrman and Mrs. Rozina Rehman, Membér Judicial, Khyber Pakhtunking

|
Service Tribunal, Pe:hmvar

of the posts, were not eli bible. Neither any deficiency of any of the
'apﬁellants could be poiﬁged out in the replies nor argued before us

rather in-paragraph 6 -of the replies, the eligi'b:ili‘ty and fitness of the

a;ppellanté was ‘admitted.! in '.u.nequivocal ter'ms.. ‘"The only reason |
which was sta;ed m the replies, the non-availability.of the . posts
because the 'vacént p.os_tsi, detailed in the working paper and in the
minutes of the DPC, were Qcéﬁpied '_by the ineligible officers on
acti;ig charge bas:ls sihcé 2201 l in iltter violation of the rules and the
méthod laid dov'vn.by the department concerned.

'25.i11 a recent judgmént rep(‘rt.ed a.sv 2022 SCMR ZMS'titled “Bashir

| Ahmed Bclzdini{.D&;S.’J, E‘era Allah Yar and others Versus Hon'ble
‘C‘hairm*an..' and Memb'eq of Administration | Qo'mmitrée and
Pz;lc;motié)q Conzrkzittee.olf hoﬁ’ble Hz‘g@ Court of Balochistan and

’

.. others”, the august Supreme Court of Pakistan has held as under:

-
-

r , - ’
g 13, According to .iS’ectiorz 8 of the Civil Servants Act,
x o 1973, for proper ad,n'lin.istration of a service, cadre or post,

. the appointing authorIity is required to make out a seniority
list of the members bu'f no vested right is conferred to a
parrtcular seniority, m such service, cadre or post. The

letter of the law fur'her elucidates that seniority in a post,
service or cadre to Which a civil servant is appointed shall
take effect from the la’are of regular appointment to that
post, whereas Section 9 is germane to the promotion which
prescribes that a civil servant. possessing such minimum
qualifications as mi:zy be prescribed shall be eligible for
promotion . t0 a hzgher post under the rules for
departmental promc%mon in the service or cadre to which
he belongs. However, if it is a Selection Post then
promotion shall be. granted on the basis of selection on
merit and if the past is Non- Selection’ Post then on the
basis of semorzty—cz,‘ln:q fitness. A quick look and preview of
Rule 8-B of ihe Ciyil Servants (Appointment, Proniotion
and Transfer) Rules 1973 ('1973 Rules') shows that an

- Acting Charge. App@zm‘ment can be made against the posts
which are likely to fall vacant for a period of six months or

e
B(h o
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Service Appeal No.7659/2021 titled “Skahid ,in Khan..vs..Government of KP & others™, Service Appeal No. 766072021
* titled " Rizwan versus Goverament of KP &1|olhler.s"'. Service Appeal No.7661/2021 iitled “Wajahat Hussain versus

Government of KP & others, "Service Appeql No.7662/20201 titled “Javedutlah versus Gove
Service Appeal No.7663/20201 titled “Inamuliah
Bench comprising Mr. Kalitn Arshad Khan, CAL{Ir

Service Tribunal, Peshmvur.

rnment & others ", und
land Government of KP &-others", decided on 15.04.2022 by Division|
%nu}a and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw

. more which Zzppoz’l,ntrhent. can be made on the

recommendations of Departmental Promotion Committee

. or the Selection Bdard. The acting charge appointment

does not amount toian appointment by promotion on

regular basis for any purpose including seniority and also
does not confer any|vested right for regular’ promotion to

the post held on acting charge basis. Under- Rule 18, the
-method of making Ad-hoc Appointments is available with

the procediire.that if any post is required to be ﬁlied under
the Federal Public Service Commission (Function) Rules,
1978, the appointing authority shall forward a requisition

to the Commission Eii?inmediately. However, in exceptional

- cases ‘ad-hoc appointment may be made for a period of six
~ “monthis.or less withlprior clearance of the Commission as

provided in Rule 1;9iwherein if the appointing authority
considers it to be in public interest to fill a post falling
within the purvie\lv\ of Commission urgently pending
nomination of a candidate, it may proceed to fill it on ad-
hoc basis for a per'l'z'od of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made wu':c%ler Section 8 are similar to that of
Civil Servants Act) 1973. Here also in Section 8, it is
clarified that the sgniority in the post, .gervi&e or cadre to
which a civil servant is promoted shall take effect from the
date of regular ap}!)cfl)intment to that post and the criteria
for promotion is alsg laid down with like prerequisites for
the selection post an;d or non-selection post as provided in
Civil Servants Act, |1973. So far as ad-hoc and temporary .
appointments are concerned; Rules 16 to 18 of Balochistan
Civil- Servants 'A(A}H)];)ointment;‘Pronﬁotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled through Commission, the Administrative
Secretary of the .Dg‘pi,lartn_aent'shall forward a requisition in
the prescribed form tto the Commission, however, when an
Adrnfnistrative'Department,consider& it to be in public
interest to fill in a post falling within the purview of
Commission urgently, it may, pending nomination of a
candidate by the Cfo!lm.'niésion, with prior approval of the
competent authority, proceed to fill such post on ad-hoc
basis for a period not exceeding six months by advertising
the same. The Ac'tii"z'g Charge appointment is encapsulated
under Rule 8 with the rider that appointment on acting
charge basis shall: neither amount to a promotion on
regular basis for ar'lz)'/ purpose including seniority, nor shall
it confer any vestec‘lf‘iright for regular promotion to the post
held on acting charge basis.” '
.
|

H
i

i
|

s e
{3

0 2

Ly

-

-




N . !

¥ T o % ohers" Servi
Service Appeal No.7659/2021 titled “Shahid }'l'ililKhan..vs..Government of KP & uthers", Service Appeal No.7660/2021

¢ . ' titledd *Rizwan versus Government of KP &l others ", Service Appeal No. 766172021 titled “Wajahat Hussuin versus
o Government of KP & others, "Service Appe:gl No.7662/20201 titled “Javedullah versus Government & others”, and
- . Service Appeal No.7663/20201 titled " Inarmiulioh and Gobernment of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunking
) . Service Tribunal, Péshawar. o

- "26.Last but not the least, it seems quite astonishing that, while negating
their own stance that there was no vacancy available so that the

N ~ appellants could be promoted, the.respondents, vide Notification

No.SO(E)/IRRI:/4-3/DPE/2019/Vol-IX dated 28.03.2022, promoted
Engr. Bakltiar, (bhly one of ‘the eligible) Graduate Sub-
. : Engineer/Assistant Eng-irieer_ BS-17 (ACB means acting charge

basis), to the post of Assistant Engineer (BS-17) on regular basis.

This action of the respor’iuients not only speaks volumes about their
malafide but also pro‘ves"" the stance taken by the appé-llanté that they

Were'being discriminated and were not being dealt with equally or
in accordance with law. | |

1

D

' '27.Before .parting with th¢| judgment we deemed it appropriate to

.. address a possible question and that is whether the minutes of the

4

rlyeef-ing of the DPC? deferring the Agenda item-III pertaining to
| ' : ; '

»

. promotion on the pretext disctlssed hereinabove, could be termed as

‘final order’ 'enabling' the appellants to file appeal before this

- Tribunal. In this réspecf we will refer and defiye wisdom from the

judgment of the august nSupreme Court of Pakistan reported as PLD

1991 SC.226 titled “D |Sabir Zameer Siddiqui versus Mian Abdul
i ATTF STED Malik and 4 otheﬁs”. It |Was tpgnd by the honqu’rable Supreme Court

that:

- “3. There is no rég!]uirem'ent of law provided anywhere as
to how a final' oi'i:c:iéi“,is to be passed.in a departmental -
proceeding. In ‘ithe. present case, not__only the

" representative oLt,"'I'ze conigétent authority considered the

comments bffere{”[l in the High Court to be the final

=

proniotion, whereby the appellants were, in a way, ignored /fr.om-

....
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Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs..Government of KP& olhers Service Appeal No.76612021 3

—

’ - titled " Rizwan versus Government of KP &| olhers” Service Appeal No.7661/2021 titled “Wajahat Hussain versus {‘:‘) !
. - . Government of KP & others, "Service Appeal | No.7662/20201 titled " Javechullah versus Government & others”, and ;}’
- . Service Appeal No.7663/20201 titled " Inamuilah and Government of KP & others”, decided on 15.04.2022 by D/wwm

Bench comprising Mr, Kalim Arshad Khan, Chaimman and Mbrs. Rozina Rehman, Member Judicial, Khyher Pakhtunkinw
' ' ' . Service Tribunal, Peshavar.

1

. order _but the High Court itself _acted on such
" representation then'vbv inducing the appellant to_seek
further relief. in_atcordance with law. The appellant
could, in the circ z'tmstances approach the Service

Tribunal for the rehe’f v

(Underlining is ours

28.We alsd refer to the judgment ‘of the honourable High Court of

Sindh reported as 2000; PLC CS 206 titled “Mian Muhammad
Mohsin Raza .versus I\JisséjRiﬁ"at Shiekh First Senior Civi'l Judge and
others”, wherein the. honqura.bleHigh'lCo'urt of Sindh; while dealing
with the term ‘ﬁﬁal order] observéd as under:

“It would not be qut of place to mention that appeals
before the Service Tribunal are provided by section 4 of
the Sindh Service Tribunals Act, 1973,_'agaiinsr any "final
order". The term "'rdqr" cannot be given any restricted
connotation and asiheld in Muhammad Anis Qureshi v.
Secretary Ministry of Communication 1986 PLC (C.S.)
664, the word "ordér" as used in section 4 of the Service
1 Tribunals Act, 1973, is used in a wider sense to include

C e P . ¥ . .
any communication which adversely _affects. a civil
servant.’’ ' :

(Un.éz’erlinvi'ng is ours) - ) g LT
For ’.th'e fc;regoing :reaso.rs, we hold that t_he minutes of the
mee.ti'ng of the DPC-dated 23.06.20'2 1, ,defefring.the Agenda item

| No:.III re‘lat'nig. to prgmoticn wmjxld arﬁount to depriving/ignoring

the appellants from promotion and is thus a communication

adversely affectving_them, therefore, it would be considered a

ATTESTED “‘final order’ withi,r’} thg meaning of secﬁidn 4 .of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974.

el l
e 99 T the ve t et
" / given circumstanges, we ‘allow these qppeals and \dlrect the

_respondents'to consider|ithe appellants for pr'omotion against the
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Service Appeal No.7659/2021 ritled *Shahid, Al Khan..vs..Governmént of KP & others ", Service Appeal No:7660/2021 -
titleed *“Rizwan versus Government of KP ¢

T,

Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhw

others ", Service-Appeal No.7661/2021 titled "Wajahat Hussain versus e
Gavernment of KP & others, "Service Appeal No. 7662/20201 titled “Javedullah versus Government & others”, and oy g
Service Appeal No.7663/20201 titled “Inamyflah and Goverfiment of KP & others”, decided on 13.04.2022 by Division ';/

_ “iService Tribunal, Peshawar.

y'aéant posts. The DPC

shill be held at the earliest possible, but not

later than a month of redleipt -tlhisj judgment>Copie’s of this judgment

be placed on all the conn

30.Prenounced in open (

ected appeal files. Consign.

ourt at Peshawar and given under our

hands and the seal of th

o Tribunal on this 15" day of April, 2022.

" KALIM ARSHAD KHAN
‘  Chairman
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEL

ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY *
IRRIGATION DEPARTMENT

In order to fil in the vacant posts of different categorie;s in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The following attended the meeting: -

1. Muhammad Ayaz, Secretary Irrilgation . Inchair .
Engr: Ghulam Ishaqg Khan, C.E (North) Irrigation Member

3. Mr. Muhammad Nawaz, Additior|1al Secretary Secretary/Member
Irrigation Department. :

4. Mr. Sultan Wazir, Section Officer (Reg-V), . Member
Establishment Department. o

5. Mr. Niamat Khan, Section Officer (SR-III), Member
Finance Department. '

2. The following agenda items were discussed in the meeting -

i. Promotion of Diploma Holder, Sub Engineers to the post of Asmstant
Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Offlcer {(BS-17).

il Promotion of AssnstantlStenographer to the post of Superintendent (BS-17)

(Regional office Cadre).
3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Itelms.

Agenda Item No. I '

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

4. The Additional Secretary informed the forum that three {03) No. posts of
Assistant Engineers/Sub Divisional Ofﬂcers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed
Departmental Grade B & A examination with five (05) years service as: such.

5. After threadbare discussion and scrutinize all the credentials of the

officials/officers included in the panel, the committee unanimously recommended the
following Diploma Holder Sub Engineers to the Post of Assistant Engineer/Sub Divisional
Officer (BS-17) on regular basis. !

i. Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan
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6. The Additional Secretary informed the forum that four (04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989.

7. The committee after detailed discussion énd examine the service record and synopsis
of the officials included in the par’xel. The officials at Sr. No. 06 and 07 i.e.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 an|d from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their| appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratullah.

i, Mr. Magsood Ali.

iii.  Mr. Muhammad Igbal

iv.  Mr. Muhammad Yaqoob
Agenda Item No. 1I

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. The committee was appriseﬁi that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department which are

required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness

- from amongst the Sub Engineers havingDegree in Civil Engineering or Mechanical Engineering

from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SbOs are drawing Salaries against the Project
Posts. The committee examined thé case of the officers/officials included in the panel at Sr.
No.1to 3,5t07,9,12,14,15 and 16, who have not passed the Departmental examination(s).

9. The committee was informed that the Graduate Sub Engineers who have passed the

Departmenta! Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with

the prayer that on acceptance of the ir|15tant appeal, impugned decision/recommendations of

the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared

illegal and unlawfui in which promotion|of the appellants was deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022

_allow the appeals/prayers and directed the respondents as under: -

“"To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest pas.sible,| but not later than a month of receipt thi:
Judgment”

10. The Department refer| the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants fo

promotion, instead of filling of CPLA (Annex-I).




11. After examining all the relevant record and judgment of Service' Tribunal
dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously
recommended the following (05) eligible Graduate Sub Engineers' to the post of
Assistant Engineer/ Sub Divisional Ofﬁcerl (BS-17) who have passéd Departmental
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021 . '

i Mr. Inamullah.

i Mr. Shahid Ali Khan.
iii.  Mr. Rizwan.

iv.  Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. IT1

Promotion of Assistant/Stenographer to the post of Superinltendént (BS-17)

(Regional office Cadre).
12. The forum was informed that one (01) No. regljlar post of Superintendent
(BS-17) is lying vacant which is required to be filled in by promotion on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Supeyintendent are lying vacant in the Department which
are required to be filled in on appointment on acting charge basis. o

13. ‘ After examining all the relevant record of the Assistants (BS-16)/ Senior
Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents. |

The meeting ended with vote of thanks from and to the cﬁair.

. Secretary Irrlgatlon

:? i Chal ‘man

., n{%\g\g 7
Chief Eng @eer (Notth) / ¢ Additional Secrefary
Irrigation-Bépartment Irrigation Department

(Member) (Member/Secretary)

Section Officer (R-V) Section Ofﬁcer (SR-III)
" Establishment Department - Finance Department -
(Member) (Member)
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.I,_Additional Secretary to Govt. of Khyber Pakhtunkhwa Irrigation D’epartmént '_dbif._
- hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, Irrigation . -+ "
- Department to file Para-wise comments and make statement before the Khyber =~ ="

AUTHORITY LETTER

Pakhtunkhwa Service Tribunal, Peshawar; in connection with Service Appeal No.20/2023 -
-filed by Engr. Siddique Umar Assistant Director, Vs Government of Khyber Pakhtunkhwa © = <~

through Chief Secretary & others.

-

IRRJGATION DEPARTMENT

ADGITIONAL SECRETARY, -~ -




