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Engineer Saif Ur Rehman Petitioner
VERSUS
Government of Khyber Pakhtunkhwa through : Respondeni:s
- Chief Secretary & others .
AFFIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Department on behalf of ‘
réspondent No. 01 & 02 do hereby affirm and declare on oath that the contents of L
para-wise comments are true and correct to the best of my knowledge and belief that
nothing has been kept concealed from this Hon’ble Tribunal. It is further stated on oath |
that in this appeal, the answering respondents have neither been placed ex-parte nor
their defense/ struck )%6/ c’m'f" '

Deponent

RozéAmin

Superintendent Litigation Section
Irrigation Department
CNIC No. 17301-1431398-7
Cell No. 0311-9296743
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Service appeal No. 21[ 2023

Engineer Saif Ur Rehman SDO Shabqadar, | Appellant
Irrigation Sub Division, Charsadda

Versus
Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

e e e e e et L e A IS AR INN NN VA VU VT

RESPECTFULLY SHEWETH:
Preliminary objections:

o s W N

That the appellant has got no cause of action/locus standi.

That the appellant has not come to this court with clean hands.

That the appellant has concealed some material facts from this Hon'ble Tribunal.
That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.

That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

1.

Para-1 as drafted is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

Pertains to record.

3. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021

but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-I). M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service. appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals.

Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunal, the DPC recommended M/S Inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for promotion to the post of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III) |
Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared.
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' Grounds: -
A. Incorrect. The promotion order dated 26.08.2022 is Iegal in accordance with law

and has been issued in light of directions of Service Tribunal dated 15.04.2022 by |
convening meeting of the Departmental Promotion Committee.

B. Para-B is Incorrect as explained in Para-A above.
C. Para-Cis Incorrect as explained in Para-A above.
D. Para-D is Incorrect as explained in Para-A above.
E. Para-E is Incorrect as explained in Para-A above.
F. Para-F is Incorrect as explained in ParajA above.

G. Pertains to record.

- H. That the respondents also seek permission of this Hon’ble Tribunal to raise fufthér
points at the time of arguments.

It is, therefore requested that the appeal being devoid of merits may
be dismissed with cost, please.

\

-

Secretary ovt. of Khyber Pakhtunkhwa,
Irrigation Department
Respondent No. 01 to 04
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1n order to fill in the vacant posts of different categories In the Irrigation
Department on regular basls, a meeting of the Departmental Promotion Committee held

on 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended
the meeting:-

L. Muhammad Tahir Orakzai, Secretary Irrigation o In chair
Engr: Sahibzada Muhammad Shabir, C.E (South) Trrigation Member
Mr. Wasil Khan, Additional Secretary Secretary/Member
Trrigation Department.

4. Mr. Jamshid Khan, Deputy Secretary (Reg-I1I), " Member
Establishment Department. «

5. Mr. Niamat Khan, Section Officer (SR-111), _ : Member
Finance Department.

2. The following agenda items were discussed in the meeting:-

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (BS-17)-

il Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant"
Engineer/Sub Divisional Officer (BS-17). ‘

v. - Promotion of B. Tech (Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi. Promotion of Superintendent (BS-17) to the post of Administrative Officer
(BS-17)

vii. Promotion of Assistant (B8S-16) to the rank of Superintendent (BS-17).
Circle Cadre. :

Item No. I

3. After recitation from the Holy Quran, the chalr welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary presented the
agenda that (05) regular posts of Deputy Collector (BS-17) are lying vacant which are
required to be filled In by promotion on the basis of senlority-curri-ﬂtness from amongst
the Zilidars with at least five years service as such,

4, After examining all the reievant record of the Ziladars Included in the
panel, the committee unanimousty recommended the following eliglble Zilladars (BS-15)

 to the post of Deputy Collector (BS-17) In Irrigation Departraent on regular basis:-

i Mr. Noor Rehman.
ii.  Mr. Farld Ullah, '
!ii. Mr. Muhammad Saad Jan. “

W\

iv.  Mr. Nabi Rehmat, (300‘3?‘2&,

v.  Mr. Abdul Wadood. o a\\\*@%@)o\?
\\%’38»&\@\}\



Item No. IT

5. The Addmonat Secretary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at lea’st'ﬁve years service as such.

6. After examining all the relevant record of the Assistants (BS-16)/Senior
Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detai!ed discussion, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Supenntendent (BS-17) in
Irrigation Department on regular basis:-

i Mr. Farhad Al.
ii. -Mr. Liagat Ali,
iii. Mr. Ghulam Faroog.

1

Item No. III

deyered,

7. The Agenda item was d«#ered for want of clarification of Establishment
Department on the following:-

i, As per amended service rules of Irrigation Department noﬁﬁed on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate Sub Engineers alongwith passing of departmental grade B and A
examination ‘against which Six (06) officer are working on regular basis while
Seven (07) officers, .included in the panel at Sr. No. 1 to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

ii.  Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engmeers were appointed to the post of Assistant Engineer
(BS-17) on acting charge basns in 2011. ’

fii.  The Departmental B & A Examination is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “B&A passed) have passed their
mandatory Grade B examination and will appear in the A examination in 2022,

b
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8. The advice of the Establishment Départment will be solicited through a
separate letter that:-

i, As to whether the amended rules notified on 25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rutes will be applicable in the instant case .

il.  If the present service rules are applicable upon the officers appointed on acting
charge basis then before completion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise, '

Item No. IV

9. The Chief Engineer (South) Irrigation presented the agenda that (07) No.

regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
fililed in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such. |

10. The official mentioned at Sr. No. 1 of the séniority list has not yet passed
Grade B&A examination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting

charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:- -

i Mr. Riaz Muhammad.
iil.  Mr. Wagqar Shah.

iii. Mr. Noora Jan.

iv.  Mr. Jehanzeb.

V. Mr. Farman Ullah.

vi.  Mr. Shafqat Faheem.
vii, Mr. Asad Ullah Jan.

Item No.V

11, The Chief Engineer (South) Irrigation presented the agénda that (02) No.

- regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant

against the 8% share quota of B. Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fithess from amongst

the Sub Engineers having degree in B. Tech (Hons) and have passed departmental
Grade B and A examinations with five years service as such. |

o




12, After examining all the relevant reéo-r'd'of the B, Tech (Hons) Degree

Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Englneer/Sub Divislonal
Officer (BS-17) In Irrigation Department on regular basis:-

i Mr. Khurshid Ahmad.
ii.  Mr. Muhammad Shoaib.
Item No. VI
13. The Additional Secretary Irrigation Department presented the agenda that

(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Department which Is
required to be filled In by promotion on the basls of senlority-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14, After examining all the relevant record of the Superintendents (85-17),
the committee unanimously recommended Mr. Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basis.

Item No. VII

15, The Chief Engineer (South) Irrigation Department presented the agenda
that. (01) No. regular post of Superintendent (BS-17) is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.I. Khan (Circle Cadre) which Is required to
be filled In by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Asslsténts/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad
Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle
Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service.

The meeting ended with vote of thanks from and to the chair.

-4
Secretary Arrigation
Chairman
T gL
Chief Engineer (Sogth) Depu tary (Reg-III)
Irrigation Departmept (Member) Establis Department (Member)

Section Officer (SR-TI)
Irrigation Department Finance Department (Member)

(Secretary/Member)

A




Se.viee 4[)/1¢_al‘Nu 765972021 titled “Shahid-ii Kha c;Governmenl of KP & o!hels Sclwce /lppeal No, 7660/202/
‘itled " Rizvwan versus Government of KP &others”, Yervice Appeal No.7661/2021 h!led ‘Wajahat Hussain versus
Ciovermment of KP & others, “Service 2 Appeal No.7662/2020) titled “Javeduliah versus' Government & others™, and

Seavice Appeal No.7663/20201 titled ' Inamidiah and Government of KP & others”, decided on 13.04.2022 by Dumon
liench wmpmmo My Kelim Arshad Khan, C, hmnSr(m and Mrs. Rozi

=~

i Rehman, Munher Judicial, Khvber Pa n‘ Il
.Serw‘m Tutnmal Pevhaww . / <, /,‘T
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BEFORE KALIM ARSHAD KHAN, CHAIRMAN
" ROZINA REHMAN, MEMBER(])

Service 4 dppeal No.7659/2021

Shahid Alr Khan (Sub Dw%swnal Officer, Shahbaz Garhi Irrigation
Subd1v181on Dlsn ict Mardan) son of Jehan Safdar....... (Appellant)
o i Versus '
!

Government of KhyberPald1tunkhwa thlough Chief Secretary,
Civil Semetauat Peshawar. |

%eu'et;uy to Govemmen‘t of Khyber Pakhtunkhwa Irrigation
Department, Civil Secretariat, Peshawar.

. Chief Engineer (South), Imoatxon Depaﬂmem Warsak Road,
“Khyber P’lkhtunldlwa Peshawar................. ....(Respondents)

Present:

Mr Amin ur Rehman Yousafza1 Advocate...For appellant

Muhammad Riaz Khan Pamda Khel,
ASS_lb'EElnt Advocate Gene1 al .

..For respondents.

. e 18.10.2021
" Date of Heaung ........ e L....14.04.2022
‘Date ofDemswn'.‘.....’_ ........ s 15.04.2022

2, Servnce Appeal No. 7660/2021

meanulhh (Sub Divisioral Officer, Flood hng'mon Subdivision -
No.II, D1°tuct DIKhan) son|of Abdul Rehman ...... oeees (Appellant)

Versus ~ |

. Goveinment of. Khybe1Pald1tunkhwa thlough .Chief Secretary,
Civil Sécretariat, Peshawar.

. Secretary . to Government of Khyber Pakhtunl(hwa [rrigation
- Department, Cjvil Secretanat Peshawar.-~

. Chief Engineer (South),IIrrlgatlon Department Warsak Road
Khybel Pakhtunkhwa Peshawar. e, (Respondents)
'Pnesc,nt .

Mr. Amin ur Rehman Yousafzai, Advocate., F01 appellant.

Mr. Muhammad Riaz Khan Pamda Khel,
Asmstant Advocate General

................... For responden
e , N )
Date oflnstltutlop ................ S ]0 202 ls cid
Date of Hearing.|.....0................14.04.202 Wl
Date of Decision!....... P 15.04.2022 N




H . ' ’ ./i".
[

Suvlu Appeal No 76 59/2021 mled "Shahid 4l l\hlun vs. (_,overmnem of I\P & others ™, Serwce Appea! No 766072021 ) e
titled * Rizwan versus Government of KP & oiher's" ", Sertice Appeal No.7661/2021 titled * ‘Wajahat Hussain versus L{ g
CGaovernment of KP & others, Serwca Appeal No‘7662/20201 titled “Javedullah versus Government & others' ", and
Service Appeal No. 7663/20201 titled "Inamullah ahd Government of KP & otherv \ decided on 15.04.2022 by Dwmod. P
Bench comprising Mr kabm Arshad Khan, Chairmén and Mrs. Rozina Rehman; Membcr Judicial, Khyber Pakhiunkhw,
. . Serwce T'rlbuna! Peslwwar

T T —
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¢ 3. Service Appeal No.7661/2021

Wajahat Hussain(Sub Divisional Officer, Irrigation and/{Slydg#™
- Power Subdivision, Orakzal) son of Malik-ur Rehman... (4pple#t @
. [ Ver'sus

1. (;overnment of KhyberPaldltunkhwa through Chief Secretary, .
“Civil Secretanat Peshawar.

2. Secretary 'to Governnlaent; of Khybex Pakhtunkhwa Irr1gat10n
Department, Civil Secretmat Peshawar.

3. Chiet Engineer (South), Irrlgatlon Depaltment Warsak Road,
-Khybel Pakhtunkhwa Peshawax ........ e (Respondents‘)
: Pi‘esent:. [

M1 Amin ur Rehman Yousafza1 Advocate.. For appellant.
- Mr. ‘Muhammad Riaz Khan Painda Khel,

Assistant Advooate General ............ :-.....For'respondents.
Date of Ihstffc'utior! e .....18.10. 20’71
‘Date ofHuarmg ! ................ 20 14.04.2022

Date of De c1s1on L e i, 15.04.2022

-~ "

4. Serv1c¢ Appe‘ll No. 7662/20?1 -

’quedullah(Assmtant Eng1 eer OPS, Imgatlon and Hydel Power
Subdivision, Jamrud and La{ldx Kotal, District KhyEer) son of Asad
Malook Khan. e (Appellant)

] Ve1 /ersus |

1. Govcrnment of KhyberPald'lturﬂchwa through Chlef Secretary,
- Civil Secretariat; Peshawar !

2. Secretary. to Government of Khyber Pakhtunkhwa Ir11gat10n
. Department, Civil Secretariat, Peshawar.
" 3. Chief Engineer (South), Irrigation Department, Warsak Road
Khyber Pakhtunkhwa, Pesha{war ................ e (Respondents)

|

. I
Present: ' i

Mr. Aumn ur Rehman Yousafzal Advocate JFor appellant.
Mr. Muhammad Rxaz Khan Painda Khel,

- Assistant Advocate General ........... e Forrespondents.
Date of Instltutlon. e, ....18.10.2021
Date ofHearmg e ierereeeenanas +...14.04.2022

Date of Decision,...................... 15.04.2022
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S(,n vice 4/)peal No.765972021 titled * ‘Shahid Ah Kh m JVS.. Go;emmem of KP & olhet 5" Service Appeal No., 7660/”()2!

' . titled Rizwan versus Government of KP & other}”, Setvice Appeal No.7661/2021 Irl(ed '‘Wajahat Hussain versus
/ Govermment of KP & others, “Service Appeal No. '662/20201 titled “Javedullah v versus Govermnent & others™, and

: . Serviee Appeal No. 7663720201 titled “ Inamullah and Government. of KP & others", decided on 15.04.2022 hy Daw.swn

. Bench umzprmnq MJ Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman \{emhcr Judieial, Khyber /’(Akum&l)\
." ) ) .Serwcn nibunal Pe\hmmr o S

5. Ser,vice Appea] No.7663/2021

\’

Ina'mulla.h(Sub Divisional Ofﬁcer Imgatlon Subd1
Shangla Dlstnct Swat) son of Purdll Khan

...............

Versus

1. Government of KhyberPakhtunkhwa th.roucrh Chlef Secretary,

Civil Secretariat, Peshawar.

2. Secretary to Government of Khyber Pakhtunkhwa hugatlon
- Department, Civil Secretariat, Peshawar,

3. Chief Engineer (South), Iimgatlon Depaumem Warsak Road
I&hvbel P'll(htunkhwa Peshawa1 ............... e (Respondents)

Present: ‘
o b . ' : :
Mr. Amin ur Rehman Yousafzai, Advocate...For appellant.

- Mr. Muhammad Riaz Khan Painda Khel, k
Assistant Auvocate Gereral .............. -....For respohdents.

Date of Institution......... ... 18.10.2021
~Date of Hearing..}............. A 14.04.2022
Date of Decision.!..................... 15. 04 2022
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-APPEALS UNDER SECTION 4 OF THE KHYBER
. PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
‘ 'AGAINST THE DECISI@N/RECOMI\’IENDATION OF THE
® ' DEPARTMENTAL PROiVIOTION COMMITTEE, IN ITS

MEETING DATED 23.06. 2021, REGARDING AGENDA

ITEM NO.III, ON THE IBASIS OF WHEREOF,. CASE OF

\\\\ [IAYR '\,\

ﬁﬁ ;TQ}}§I’1
lan. ,'*‘

PROMOTION OF TIIE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL
OFF FICERS (BS-17) WAS DEFERRED

~ CONSOLIDATED IUDGEMENT

7 o
ot W oo s\r\a‘&m‘i\ALIM ARSHAD KHAN;CHAIRMAN

Thl ou gh th1 s
n0e w‘ “

‘Shahza’ All Khan vs Government of KP & others Serv1ce Appeal

«  No. 7660/7021 titled Rzzqu versus Gover niment of KP & ofhers

Se1v1ce Appeal No 7661/4021 t1tled “Wa]ahat Hussam versus

~

meIe Judgment the *instantService Appeal No 7659/2021 titled




Service 4/)pezil No.7659/2021. ulled "Shahid Al i\h

.. V5., Govemnunl of KP & others”, Service /!pp«.al Na 76602021
titled “Rimvanver, suy Government of KP & wthers”

Service Appeal No.7661/2021 mled "‘Wajahat Hussain versis
N A ) " Government of KP & others, "Service Appeal No. %62/2020[ titled "Juveduliah ver. sts Government & others”, and
. Service Appeal No. 7663120201 titled *Inamutlah ai

d Governunent of KP & others ™, decided on 15.04.2022 by DIWSIOH .
| Bench comprising Mr. I\allm Arshad Khan, Chairmadn and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiney

y
I | Service Tnb:ma! Peshawar. : )

s
han

Govermﬁenr of KP & others|“Service Appeal No.7662/202_01 titled
"’Jau.redolloh' versus Government & others and Servwe Appcal |
" No. 7663/20201 tltled “Inamullah and Government of KP & others”

are decided beéause all are siiuila,r in.nature., and outcome of the

same decision.

o

Facts, s.urrounding' the appeals, are that the appéllants were serving

as Sub-Engihe rs in BPS- 11 (npgladed to BPS -16 on 07.03. 2018)
in - the Imgatlon Dep’u‘tment; that they passed d,epartme_ntal '
.,Q examination Grade-A & Grade-B and became eligible for

promotion to the poslt-of Assistant Engineer (BS-17~); as per the

rules in_-'_vogue;' that: the respondents. initiated the cases of the .

appellants along with other's for promotion and pr'elljafed working

" paper, alongw1th panel of ehglble Gladuate Sub enomeels f01
.consldelatmn agamst 12% quota 1eserved for the holders of BSC

‘Engmeel mg Deglee that synopses of the appellants were placed

‘before ‘the DepartmentaL .Prornonon C01nm1ttee (DPC) m its

meetmg held on 23. 06 20221 undel Agenda Item No. I, but the
appellants were not. recommended for p1 omotion rather the Agenda

Item No. 111 'was defeued on the pretext.to seek guldance from the
A _ : ,

Lstabhshment Departrnent on thé following;: ;
| |

L. As per amended service rules of Irrig_aitio‘n Department

notiﬁed on 25:06. 20]2, twelve posts of Ass:sz‘anr

Engineer (BS—JE) come under 12% share quota of

Graduate( Sub 1 Englneers along with  passing . ‘of

'a’,eparrtmental grade B and A examination czga[nst which

t

o

.

T
’.“-*:}*"
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Service Appeal No.7659/202 titled "Shahid Ali Khw‘i vs..Government of KP'& others”, Service Appeal No.7660/2021
itled " Rinwan versus Govermment of KP-& others I Service Appeal No.7661/2021 titled “Wajahat Hussain versus

Government of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”: and
Service Appeal No.7663/20201 titled * Inamullah and Government of KP & others”, decided on 15.04.2022 by Division
Bench 3cmuprisivgg My, Kalim Arshad Khon, Chairman pnd Mrs, Rozing Rehman. Member Judicial, Khyber Pakhtunkhwg

: : Service {\ribunal. Peshanear, .

T
H

';s‘_z'x. officers are w;forking on régizlar basis whz"le‘ sevéﬁ‘
‘oﬁ‘ic%fs, :iﬁcluded z§1 thé paﬁek at 'serfall No.l to '6‘&‘9 are
»‘vorki'ng as Assisz‘aim Engineer\(BS—] 7) oﬁ acting charge
‘b'asz's since ZOJ ) |
il. sefore 2.5.05.2012 the . pas;;'ng | of grade B&A~
lexaminaéiéz% was not mana’atorjz er bromotion to the.
' po&t of Assista;ﬂtt'[Engin'eer .and ‘the above mentioned
Sevei;z..Gr"aduate Sjub Engineerfs were dppoinz‘ed to the:
post :of Assistant Engin_egr (B'S-I..7) on acting charge

R basis in 2“011_."_’

tii. .The departmental B&A examination is conducted after
. | !

- every two years. The last examination was held in 2020

j ' and the next will be héld in 2022, The officers of panel
- . _

C

-
2.

’% . atserial No.l to 6l& 9 (except No.4 B&A passed) have

passed their mandatory grade B examination and will

appear in the 4 eiiamination in2022.
The DPC in paragraph 8 o;f the minutes sought advice of the

establishment through a separ%lte letter that:

a.-As to whether thelamén_c_led rules notified on 25.06.2012

Otticer t}.'\t'\gaﬁom
o

peshe® - are “applicable 9. the above employ?es who were

- appointed in' the yéar 2011 on acting charge basis or the

present Service Recruitment rules ‘will be applicable in

1

‘the-instant case. |
b. If the present s,e;rvice. rules are applicable upon the

. | :
officers appointed on acting charge basis then before

i
ol

Page5
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4.

6.

A

Service Appeal No, 765 972021 titled “Shahid Ali Kha 1..v5.. Govermient of KP & others", Service Appeal No, 7660/2021

titled " Rizwan versus Government of KP & otherst, Service Appeal No.7661/2021 titled Wajahat Hussain versus
Government of KP & others, "Service Appeal No:7662/20201 titled *Javedullah versus Government & others”, and
Service Appeal No.7663/20201 titled “Inamullah and Governnient of KP & others”, decided on 15, 04.2022 by Divisior] .
-Bench comprising M. Kalim Arshad Khan, Chairmar] and Mrs..Rozina Rekman, Member Judicial, Khyber Pakhtunkhwi
s ' Service\Tribunal, Peshawar.” :

N X

7.

f it} . : . : s
‘ sgce.‘.\\;\ﬁ%a:g{;@;eB&A examinations and had lalso completed 5 years’ service for
o (3".\ - {\‘. A voe, ;e R ' . b
qeﬁ'\‘f’“\ U C '
\0e

that the agenda. item for py

- Graduate Sub Engineers to th'?elrank of

-completion. of mandatory . examination of these
officers,the officers junior to them can be promoted to

the post .of-'Assi:sta'nt Engineer on regular basis or _
otherwise. :
It "was then_all the appellanﬁs preferred departmental -appeals on
; , .

13.07.2021 to Responde‘nt.; No.l against. the decision dated

123.06.2021 of the. DPC, v'?h.ic‘:h, according to them was not
responded within statutory p:,eriod, compelling them to file these

appeals. . :

. It was mainly urged in théig1'o;1nds of all the appeals that the

appellants had been: deprived of their right. of promotion without

any deficiency; thét the d,él)artment' had ‘nol 1‘ight' to keep -the

promotion case pending for indefinite period; that the appellants

were not treated in accordance with law; that the DPC departed

from the -normal course of law, which was malafide on their part;

that the appellants were deferr:ed for no plausible reasons.

On receipt of the appeals an‘(gi their- admission to full hearing, the

respondents were direéted to file reply/comments, which they did.

"ln the replies‘ it. was admitted that the appellants had passed Grade

promotion as Assistant Engineer subject to considering their

eligibility by the DPb and avai_lability of posts-as pe‘,r service rules;

omotion was -dropped -due to v'non~
availability of vacancies" ur%den;lQ% quota for promotion of

A;sisfant Engineers BS-17
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| Government of KP & athers, "Service Appeal No, 7662/20201 titled “Jav

Serwce Appeal No, 7659/202/ lilled "Shahid AI} Hmn VS, Govemmenl of.

KP & olhers ‘Serwce Appeal No 7660/2021
< litled “Rizvan versus Government of KP & others", Bervice Appeal No.

766172021 titled “Wajahar Hussain versus

ediillah versus Governmens & others", aned
Service Appeal No, 7663720201 titled “Inamulial r.and Government of KP & others ™ \ decided on 15.04.2022 by Drvmrm

Bench cnmpn m1g'Mr Kalim Arshaa' Klmn Chairman and Mrs, Rozing Rehiman, Member Judicial, Khyher Pakhtunkinpd
Se‘-wce Tribunal, I’eshmvar

(i.e. 6 Nos Sub Engineers are workmg on regular ba51s whﬂe 7 Nos

Sub Engmeets are workmo on Actmg Charge basis against 12 posts '

_ |
in the share quota of Gladuate Sub Engmeels which already

I
éxceeds by one number) :
l

,We have heard learned counsel for the appellants and learned
Assistant Advocate Genera}l for the respondents and

throu gh the record :
: I

. Lear ned counsel for the appellants 1e1te1ated the facts and grounds

H

_detfuled In the appeal and Ietened to above and submltted that the -

appellants had a- genuine clase to be cons1dered for promotion and

. they had legmrnate expe‘ctan'cy. for the same.: He prayed -for

acceptance o-f the Aa“ppea]s

g 10.0n the contre ary the leamed Assxstant Advocate General opposed the

—

" The ofﬂcers at 'serial numbe

'alguments advaneed by the learned counsel f01 the appellants and

supported the stance taken by the respondents

.Thete is no dispute that the wo1k1ng paper, for promotton from the

post of Sub Dlvmonal Ofﬁcers (BPS 16) to the post of A331stant

Encrmeet (BPS 17) was ptepared on proforma-I, wherem the detalls

of the'posts were given. Aé

were shown vacant for makln ' promotion under 12% Graduate
g p

_/quota. Along with the workilng paper, a panel of Graduate Engineers

». for consideration was also annexed on proforma-II (Annexure-J).

rl to3 S to 7 0,12 t(‘) 14 were shown

in the panel to be not ehgtble whlle the appellants names ﬁgure at

serial N08 10 11 13 ar|1

have also gone

ccording to the workmg paper six posts

d 15 of the panel The panel beals.

p:xn.o7

l
|
!



N l
, Service Appeal No 7659/2021 titled * Shahld Ali hhi

n.vs.Government of KP. & others Serwce A/Jpenl No.7660/2021
Semvice Appeal No.7661/2021 mlea’ "Wajahat Hussain versus
7662/20201 Yitled " Javedullah versus Govermment & others ™, and
pGovernmem of KP & others”, decided on 15.04.2022 by Dnus:ont
Aalmv Arshad Khan, C hmrmnfr and Mrs. Rozina Rehunan, Meml;er Judicial, Khyber Pa.(humUnu.
Servicg Tribunal, Peshawar,

< itled “Rinwan versus Government of KP & others"
" Government of K & others, "Service Appeal-No.

Service dppeal No.7663/20201 titled * Inameliah an
Bench comprising Mr.,

- V(EXAD)/7-1/Irrig: dated, 23.11.2021, instead ~ seeking

.12.Addit'io.nal documents wer

ion)
gnawial ctppeals whereby working

. ey —
i s .

,‘signature of the Additional Sjecretary, Irrigation Department, at the

. end of list and the appellantsiwere shown in the working peper to be

l

" elzgtble for promotlon Sumlarly, the officer at serial No.4 named

Bdkhttar was also shown tci be ehglble for promotwn The DPC
held on 23 06.2021 recor dec the_- mmutes‘ of the proceeding, which
have been detailed in - the preceding paragraphs and sought

clarification from the Establishment Department vide ‘letter

) ) A _
No.SO(E)/II*1'174-3/DPC/.2O19}\10!-IX dated 04.10.2021, which was

responded by the~.Estébli_sh‘nent Department vide letter No.SOR-

the
"

clariﬁcation from  the Feéretary Govemment of I\hybel.

i
P'\khtunkhwa Irrlgauon Department on the following observattons

'i. Why the employees were appomted on’ actmg charge
i

delS under APT Rules 19899

il. Why. the matter rémained linger on for more than ten

years?’

iij. For how many times the departmental B&A exams for
these employees in the mtervenmg pertod were arranged

by the Ad1n1n1§t1at1ve Department and whether they

appeared, 'avat ed opportunity of appearin'g the -

examination ordeliberately avoid the opportunity of
appearing in th]e subject examination' or failed these

examination? ; ' |l ,

e placed during the pendency of th‘e

paper was prepared for considering one




*

Service lppeal No. 76.)9/202 ! l:lled Sha/v.'d Ali !\han vs., Goucmment of KP & others”, S’ervice Appca/ No, 766()/2071
fitled “Rizwan versiis Governmeny of KP & arher.v . Service Appeal No.7661/2021 titlel * ‘Wajahat Hussain versus .
G soverninent of KP & other's, "Service Appeal IYa 7662/2020/ titled “Javedullah versus Government & others”, and
Service dppeal No.7663/20201 titled "} Hah and Gover 1 of KP & others", decided on 15.04.2022 by Division).
* Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs, Rosina Rehman, Membe: Judicial, Khyber Pakhtunkinvd
Ser ice Tnbunal Pevhawar

Mr Bakhtlar (at serial No 4 of the panel for consideration ‘wherein

o - the names of the appellants also ﬁgured) for promotion, who was
dlso deferred wrth the appelglants The DPC was stated to be held on
13.01.202_2 ‘and . vide  Notification No.SO(E)/IRRI:/4-

was
i
|

3/DPC2019/VolIX:  datdd ~28.032022, Mr. Bakhtiar
promoted.
|

I3.At this juncture it seems neicessary to observe regardihg the above

. réferred advice sought by the DPC. As regards fust query, whether

o ‘ the amended rules notlﬁed on 25.06. 2012 were applicable to the

employees who were appoihted in the year 2011 On acting charge

basis or the present Servrce Recrultment rules w1ll be appllcable In

the ~1nstant.case 1t is observed that the adm1n1st1at1ve rules cannot

be given retrospectlve effect As reoards the second query whether

!
F

the Junior oﬁlcels could be promoted when the seniors already

appointed on'acting charge basis could not -qualrify either of
. i ! :

departmental B&A examinations, it is in this respect found that the

~ba.sic qualiﬁcation for eligiBility to{be'c.onsidered for promotion to

_the post of Assrstant Enome;r (BPS 17) is passmg of departmental

B&A exammatlons and when the seniors could not

v
1

get through the

both'or any of them; they ar;e not eligible and obviously next in the

line'were to be considered. |

gt  14.Asto th,e:obser vation of the Estabhshment Depamnent-

() Why the r,mployees \5vere appomted on actrn

under the Khvber Pakhtunkhwa Civil Servants (Appomtment

g charge basis

P1 omotion and Tr ansfer) Rules 1989'7

Page9



Scmuce 4ppea1 No.765 9/2021 titled Shalud Ah Kha}-r Vs.. Govemmenl of KP & others”, Service Appeal No.7660/2021

titled " Rizwan versus Goverinien® of KP & o!hera Service Appeal No.7661/2021 nlled ‘Wajahar Hussain versus

“Government of KP & others, “Service Appeal No.7 ?62/20201 titled " Javeduliah versus Gov'emmenl & others”, and

Service dppeal No.7663/202G1 titled " Inamutlah and Govermment of KP & others ", decided on 15.04.2022 by Dlvmon

Bench Lam/m.rmg Mr. Ix alim Ar:had Khan, Chairman and Mrs. Rozina Rehman, Member Jud/r:tal Khvber Pakhtunkhn
. Scl'wce /‘rh‘nmal Pe.shawar |

3’&\ )
P\ o
A qqu&”‘“\\
. %?ﬁ“f\ Q ?&‘

i)
’c"»

TN .
&7 frakh e
Trihu"‘“'

? S{\’&“ )

(ii)' Why the matteh remained linger on for'more th|ah ten years?
(iij) For how. many times ithe departmental B&A examinations
f01 tl ese einployees in:_the ihtervenjng period were arrahged
by .the ,.-Admihi;.strati‘\%e Depaﬂ;_mer;t and ‘whet.he.r they
appearec_i,_ evailed ‘é)h};onuniw of .,appearing in the

examination or deliberately avoided -thé -opportunity of

appearing in “the. examination or deliberately avoided the

opportunity of appearing in the subject examination or failed -

these examination,

it 13 observed that no reply -of the Admlmstlatwe Department n

ot et awaae

this respect is. fouhd placed on the reco_rd. Whereas without
- replying the queries the Adininistrative Department promoted one

Balkhtiar, referred to above.

15.There seemé' lot of conflict i111 the working paper and_ minutes of the

meetmg of the DPC held on 23 06 2021 and that of the 1ep11es

submltted by the respondents In-the wmkmg paper and the minutes

1

SIX posts were shown vacaillt for ﬂllmg, of which the DPC was

1

L.
LOl’lVel‘led ‘and lenothy exeruse of plepeuatron of - workmg paper,

‘. |

H oW panel of .officers for consideration and holding of DPC was

undertaken wheleab in the 1ep11es the respondent% took a U-turn

and contended that the postc were not vacant. If the posts were not

vacant then‘why the lengthy exercise of prepafing'workihg paper,

| panel of officers and above all .holding of DPC was done? This is a

question which could not haye been answered by tHe respondents in

their replies or for that matter during the course of arguments. It was

AN

Dano1 0
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Service Appeal No.7659/2021 titled “Shatid Ali .Klmnln'.. vs.. Government of KP & others”, Service Appeal No.7660/2021
- A o titled " Rinwan versus Government of KP & others Servite Appeal No. 766172021 titted * Wajahat Hussain versus
I Government of KP & others, Service Appeal No.7662/20201 fitled “Javedullah versus Government & others", and
' . Service Appeal No.7663/20201 titled *inamullah and overmment of KP & others ™, decided ok 15.04.2022 by Divisiorn
Bench comprising Mr. Kilim Arshad Khan, Chairman gnd Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhwd

. ' Service Tribunal, Peshawar. )
}

the stance of the respondents;f in the replies that'the1 Agénda Itermn

N\

e

Py

r
|

No:III was aropppd due to n01:1-,ava.ilability of vacancies under 12%
quota for ':pr.omotion of Gré(%luaté Sub Engineers to the rank of
Assistant Engiril,‘e‘ers BS-17 (_i.ie."6 Nos.'S'ub Engénéers are.working
on regular basis >_wh~ile 7 Nos. iSub Engine»ervs aréworking on Acting

Charge basis against 12 posts in the share quota of Graduate Sub

‘Engineers which. already exceeds by one number). This stance is in

clear negation 'to the working paper, panel list of the officers and
‘ !.

@

® ' minutes 'dtf thé »DP'C wllel'eif%itllgée 6 posts 'are'.sh_own vacant and
were inte;nded to-be filled in llay promotion. So fax as contention of
the respondents. t}_]at'- the 's‘eats we're‘occupiédb by the officers on
acting c'ha»rge ,basis,"so th'ose. \l;;v“ére not vacant, it is o_bsc;zrved in this

regé;rd that rule9 of the I<%hyb'¢r Pakhtunkhwa Civil Segvants

, . : | -
(Appointment, Promotion and| Transfer) Rules, 1989 (the Rules) is

quite clear and is reproduced l::jelow for facile reference: -

“9. Appointment on Acting Charge or current Charge Basis. (1)
Where thé appointing authority considered it to be in the public
interest to fll a post reserved -under the rules for departmental
- promotion and.the most m%l'zior c¢ivil servant belonging to the cadre
or service concerned, who ;t‘s otherwise eligible for promotion, does
nol possess the specified le;iivglh of service the author
“him to that post on acting clliarge basis;
‘Provided that no' such appointment shall be made, if the prescribed
length of service is short bymore than [three years].
- [(2)]. Sub rule (2) of rule-9 deleted vide by Notification No. SOR-
VIE&AD)1-3/2009/Vol-VIHI, dated 22-10-2011. .
(3) In the case of a post in|Basic Pay Scale 17 and above, reserved
under the rules to be filled in by initial recruitment, where the
appointing authority is sati fied that no suitable officer drawin

ity may appoint

: ] 8 Pay (el
CTED . Inthe basic scale in ‘which. the post exists is available ing (HaP oo™

category to fill the post a?d it is expedient to fill the post, zt:: &5)“

. appoint to that post on ac ing charge basis the most senior officer
. - T ot;herﬁ.'ise eligible for promotion in the ‘organization, cadre or

-K . ‘E‘f 0, M‘.‘;‘i\;\’m ; serwce,‘ as the case may befin excess of the promation quota.
R T ";»;s.w:‘:"“" ‘ (4) Acting charge appointment shall be made against piosts which are

likely to fall vacant for period of .six months or

ore. Against
vacancies occurring for Jess than six months,

current charge

Page1 1
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o Service dppeal No.7659/2021 litled “Shahid Ali Khan..vs..Govermment of KP & vihers”, Service Appeal No.7660/2021
titted “Rinvvan versus Government of KP & oiHeFs "™, Service Appeal No. 766112021 titled “Wajahat Hussain versus ‘
. S . . Gaovernment of KP & others, "Service Appeal /‘»{a 7662120201 titled “Javedullali versus Government & others", and
Cod b “ Service. Appeal No.7663/20201 titled 1 Hat b‘uud Gover of KP & others”, decided on 15.04,2022 by Division
Bench comprising Mr, Kalin Arshad Khan, Chairinan and Mers; Rozing Rehma

! n, Menther Judicial, Khyber Pakhtunkbn
Service Tribunal, Peshawar,. .

N W

: |
appoitment may be mag’e according to the ordersiis.s'uedﬁom time
to-time, . ' !

(5) Appointment on acting charge basis shall be made on the
recommendations of the| Departmental Promotion Committee or the
Provincial Selection Bodrd, as the case may be, _

(6) Acting charge appointment shall not confer any vested right for
regular promotion to the' post held on acting charge basis. "

(Underlining is'éurs) :

16.Sub rule (2) of the abdve rule was deletedvide Notification
‘Nd.SOR-VI(E&AD)]-3/20(;)9/V01;VIII, dated 22-10-2011. The

deleted sub-rule is also reproduced as under:

“((2) So long as a civil servant holds the acting charge appointment, a civil

- servant junior to him shall not be con.ls’i'deredfor regular promotion but may be

appointed on acting charge basis to a higher post.)”

17.Before dele_tion: of .sub rule (2) of the rules; a junior b‘-fﬁ'cell' to a

senior civil servant,so long as he (the senior) holds the acting charge

1

appointment, could not’ be considered for regular promotion to a

higher post. The provisions of Rule 9 of the rules though empowers

‘the Appointing Authority [to make ‘appointment of a senior civil
servant on acting charge béf'sis-but, even after deletion of sub rule (2)

~of the ibid rules, that wiil hot disentitle a Junior. officer to be

considered for regular pl’Ol’l’lethI’l to a higher post.

lS.R.egar‘ding the acting charg:T appointment, the august Supreme Court

of Pakistan has a consiste ht view that such posts being a stopgap

arrangement, could not be a hL'lr.dble for' promoting the deserving
officers .on their availability. Reliance in this respect is placed on

PLC 2015 (CS) 151 tilled “Province of Sindh and others

- Versus Ghulam Fareed and others”, wherein the august Supreme
}’:, " - . i . ) . |
- Court was pleased to hold as under;’ i

o .t "y ] ) . . y . g
) _7.'. At times officers ; OsSessing requisite experience fo qualify ' .




Service Appeal No. 763972021 titled "Shuhid Ali Khanf. vs.Covernment of KP & others™, Service Appeal No.7660/2021

titled " Rizwan versus Government of KP & othegs | Service Appeal No.7661/2021 titled “Wajahat Hussain versus
- - Governmént of KP & uthers, “Service Appeal No.7662/20201 titled “Javedullah versus CGovernment & others”, and

. Service Appeal No.7663/20201 firled “Inamullah and Government Of KP & others™, decided on 15.04.2022 by Division

. e - | Bench comprising Mr. Kalim Arshad Khan, Chairman fnd Mrs. Rozina Rehman, Member Judicial, Khyber Pokhtunkind

| . Service Tribunal, Peshavar.,

—
- Jor-regular appointment mafv not be available in a cfepartment.

However, all such exigencier;" are taken care of and relgulatea’ by
statutory rules. In this respect, Rule 8-A of-the Sindh Civil Servants
(Appointment, Promotion.and Transfer) Rules, 1974, empowers the

. ; . Lo T X :
Competent Authority 1o appoint a Civil: Servant on acting charge

and current charge basis. I ji)fr'()‘vide.s' that if a post is required to be
filled through promotion and the mosi senior Civil Servant eligible
Jor: promotion does not possess the specific length of service,
. appointment of eligible officér may be made on acting charge basis
after  obtaining approval jof. the .appropriare Departmental
Lromorion Committee/Sclection Board. Sub-Rule (4) of the afore-
referred Rule 8 further provides that appointment on acting charge
basis shall be made for vacimcies lasting for more than 6 months
and for vacancies likely ‘o last for less than six months.

Appointment of an officer of a lower scale’ on higher post on

current charge basis is. made as a stop-gap arrangeinent and

should not under any circumsiances, last for moré than 6 monihs.

This acting charge appoiniment can neither be construed to be an

~appointment by -promotion \on regular basis for -any purposes

- including seniority, nor if confers any vested right for regular

e . appointment.: In other words| appointmeni on current charge basis

is purely temporary in nature or stop-gap arrangement, which

remains operative for short Jduration until regular appointment is

madle against the post.. Looking at the scheme of the Sindh Clivil

Servanis Act and Rules framed thereunder, ir is crystal clear that

-+ there is no scope of appoiniment of a Civil Servanr to a higher

" grade o OPS basis except x esorfing to the provisions of Rule 8-A,

which provides that in exigencies appoiniment on acting charge
basis can be made, subject i ‘ conditions contained in the Rules.”

19.The august Supreme Court o.f‘Pakistan in another judgment reported
. as 2022 SCMR’448 titled “Baishi;; Ahmed B‘adini_, D&SJ, Deré Allah
Ym and .oth%rs Versus léIonfble Chairman and Member of
Adm./.'nisr?ation Committee and Pr.omotl.ionl-Corﬂmjﬂtee of ho_n’ble

High Court of Balochistan and others”, vis-a-vis the ‘stopgap’, ‘ad

hoc’ and temporary nature, graciously observed that:

T TN Wy . - ‘ :
'\*\;\%g;r,“"\ﬁas This stopgap arrangement as a temporary measure for a
;L\gﬂ%éﬁ@w& particular period of time does not by itself confer any right
A0
v :

on the incumbent for regular appointment or to hold it for
indefinite period but af the same time if it is found that
incumbent is qualified to . hold the post despite his
appointment .being in the nature of precarious tenure, he
would carry the right!to be considered Jor permanent
appointment through the process of selection as the
continuation of ad hoc appointment Jor considerable
length of time would create an impression in'the mind of
the employee that he voas being really considered to be
retained on regular basis. The ad hoc appoin'tment by its

&t

N,
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Service Appeal No,7659/2021 tirled “Shahid Ali Kh
fitled "Rinvan versus Government of KP & othees

1 Service dppeal No. 7663720201 titled “inamullah an
Bench comprising Mr, Kalim Arshad Khan, Chairmd

Servicp

bn..vs., Government of KP & others ", Service Appeal No.7660/202}

Government of KP & others, "Service Appeal No.7662/20201 tirled * Javedullah versus

d Government of KP & others", decided on 15.04.2022 by Division
1 and Mrs. RozZina Rehman, Member Judicial, Khyber Pakhtnnkined

", Service Appedl No.7661/2021 titled “Wajahat Hussain versus
Government & others", and

Tribunal, Peshawar,

N

Very nature is transitory which is made for a particular

period and creates no right in favour of incumbent with

lapse of time and the:

appointing .authOFity‘imay in his

discretion if necessary, make ad hoc appointments but it is
not open fer ihe authority to disregard the rules relating to
the filling of vacancies on regular basis in the prescribed

' manner. In the case of

re: Human Rights. Caﬁs'es'NoAs. '8340,95.04-G, 13936-G
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR

Tariq Aziz-ud-Din and others: (in

1

1301), this Court held that in case where the appointing

authority is satisfied th

t no suitable officer is available to

" fill the post and it is f.xpedz’ent to fill the same, it may
appoint to that post on acting charge basis the most senior
oificer otherwise eligible Jor promotion in' the cadre or

service as the case may,

be. 1t is the duty and. obligation of

“the competent authority to consider the merit of all the

eligible candidates whil
isolate -the meritorioys
includes limitations pres

e putting them in juxtaposition to
amongst them. Expression 'merit'
cribed under the law. Discretion is

to be exercised according to rational reasons which means

that, (a) there be ﬁndz’n:
‘evidence; and (b) dec

" reasons which serve |

2001 SC 1).

g of primary facts based on good
isions about facts be made for
the purposes of statute in an

intelligible and reasonable manner. Actions which do not
meet - these  threshold, requirements are considered
arbitrary and misuse of power [Director Food, NW.F.P v.
Messrs Madina Flour a%*zd General Mills (Pvt.) Ltd. (PLD

4 .
i

1:

20.Si111i1arly, i 2016 SCMR.21£25 titled “-Secretary :to.Goveli'n'ment of

;

the Punjab, Communication 'and Works.Department, Lahore. and

_ others: .Versus Muhammad K;halid Usmani and ot

Y15 ds is evident fro

concern that the respo

hers” the august

Supreme Court was pleased to have observed as fol[gws:

mthe tabulation given in the

earlier part of this judgment; we have also noted with

wdents had served as Executive -

Engineers for many vea

13() of the Rules an

promotion are not avail

confer any right of pron

and the two others for 12

officiating promotion of'fa civil seivant in terms of rule 13
of the Rules is obviousl@v'

posts become available i

the Rules provides that &

S, two of them for 21 vears each
vears each. The concept of

a stopgap arrangement where
n circumstances specified in Rule
d persons eligible Jor regular
able. .This is why Rule 13(iii) of
1 officiating promotion shall not
ofion on regular basis and shall

4

W
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Service Appeal No.7659/2021. titled “Shahid Ali Khan,
titled " Rinvan versus Government of KP & othersy)
Govermuent of KP & others, "Service dppeal No, 764
Service Appeal No.7663/20201 titled “Inamullah and
Bench'comprising Mr. Kalim Arshad Khan, Chairman g

Service Tyibunal. Pesheovar,

vs..Government of KP & nthers ", Service Appeal No, 7660/2021
Service Appeal No.7661/2021 titled “Wajahat Hussain versus
2/200201 titled " Javechdiah versus Government & others”. and
Government of KP & others ™, decided on 15.04.2022 by Division]
nd Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkinwd

‘The august Apex Court in paral‘graphs 20,21 & 22 rulei,d as under:
. . | ' |

be liable.to be terminated as soon as a person becomes

available for promotion on regular basis.” |

working paper produced: before the DPC held on
[1.08.2008 shows that the sanctioned strength of XENs in
the appellant- Departmeht at the relevant time was 151;
out of which 112 were working on regular basis and 47
on officiating basis. I is also evident that 39 Executive
Engineers’ posts were aiyarilab[e for regular promotion.
This clearly shows that 39 Executive Engineers were
working on officiating hasis. against regular vacancies.

- “20. The }ec,om.} produced before us -including the

We have asked the learned Law Officer to Justify such a

practice. He. has S?-tbl?‘litﬁ'ed that this modus operandi is
adopted by most Government Departments to ensure that
corruption and unprofessional conduct is kept under
check. We are afraid Zhefju.'sﬁﬁcafion canvassed before us

. Is not only unsupported !;by the law or the rules but also
lends ample support to the observations made in the Jafar
- Ali Alhtar's case r‘eproldzftce?d above. Further, keeping

civil' servants on officiating positions Jor such long

periods is- clearly violdtive of the law and the rules.
Reference in this regard|may usefully be made to Sarwar
AN Khan 'v. Chief Secretary 1o Government of Sindh
(1994 PLC (CS) 411), Punjab Workers' Welfare Board v,
Mehr Din (2007 SCMR; 13), Federation of Pakistan v.
Amir - Zaman Shinwa;'ﬁ (2008 SCMR 1138) and

‘Government of Punjab v Sameena Parveen (2009 SCMR

1. . ' :

. ’ . . : ’ ' l .
21, During hearing of these appeals, we have noted
‘., ' '|: . . "~s . . . .

with.concern that the device of officiating promotion, ad

hoc promotion/appointment or temporary appointmeni

. 1 . .
etc. is used by -Governinent Departments to keep civil

servants under their influence by hanging the proverbial

sword of Damocles ovey their heads (of promotion 'on
officiating basis' liuble 10 reversion). This is a constant
source of insecurity, uncertainty and anxiety for the
concerned civil ser'vantﬁg‘ Jor-motives which. are all too
obvious. Such-practices. must be seriously discouraged
and-stopped in the interést of transparency, certainty and
predictability, which are hallmarks of a system of good
governance. As observed-in Zahid Akhtar v. Government
of Punjab (PLD 1995!SC 530) "a tamed subservient
bureaucracy can neither be helpful to the Government
nor it is- expected to z"r.spire public confidence in the
administration”. L :
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Service Appeal No. ?659 2021 'rl]cd Thah:d Al kh:‘m RT3 Gmcrmnenr of KP & others “, Service Appeal Na 766()’202!
. ; titled “Rinwan versus Government of KP & olherj Service Appeal No.7661/2021 lm‘ed “"Wajahat Hussain versus
. - - Government of KP & others, "Service Appeal No. 66’/20201 titled “Javedullah versus Government & others", and.

Service Appeal No.7663/20201 tiled " Inamuliah and Government of KP & others™, decided on 15.04.2022 by Drvmon

. | Bench comprising Mr. Kalim Arshad Khan, Chairmdh and Mrs. Rozina Rehman, Member Judicial, Khyber Pal;hnmkhw
. ) . Service

Tr |lnmal Peshawar

22. This issue was earlier examined "by this Court in
Federation of Pakistan-v. Rais Khan (1993 SCMR 609)
PP and it was held that it is common knowledge that in

" spite of institution of dd hoc appointments wy’ortunatelv
_ being deeply entrenched in our service structure and the’
period of ad hoc service in most cases running into

several years like the tase of the respondent (8 years' ad

hoc  service in BP§-17). ad hoc appointees are’
considered to have hardly any rights as opposed to
regular appointees though both types of employees may

be entrusted with - identical respon..szbzlmes and

discharging similar a"z;;tie.s. Ad hoc appointments belong

to the family of "officiating”, "temporary” and "until

Jurther orders” appomrments In Jafar Ali Akhtar -

Yousafzai v. Islamic Republm of Pakistan (PLD 1970
Quetta 115) it was|observed that when continuous

. officiation is.not specifically authorized by any law and

o the Government/compertent authority continues to treat
the incumbent of a post as. officiating, it is only to retain
extrq disciplinary powers or for other reasons including
those of inefficiency and negligence, e.g. failure on the
part of the relevant authorztzes to make z‘he rules in time,
that the prefix "of)‘zcmtmg is' continued to. be used with
the appointmient andjin some case for years together.
~And in’ proper cases, therefore, Courts (at that time
Service Tribunals had not been set up) are competent 1o
decide whether for ?Dracncal purposes and for legal
corisequences  such | appointments  have permanent
character and, when it is so found, to give legal effect 1o
w." In Pakistan Railways . Zc.farulla/z (1997 SCMR
A730), this Court observed that, "appointments on
- current or acting charqe basis are contemplated under
the instructions as well as the Rules for a short duration
as a stop-gap arrangement in cases where the posts are
~to  be filled by .znmal appointments. - Therefore,
continuance of such appointees for a number of years on
current or acting charoe basis. is negation of the spirit of
‘instructions and the rules It is, therefore, desirable that

, Where appointments on current or acting charge basis
.,4';%TEW are necessary in the ipublic interest, suc/z appointments
Y S g -should not continue mdefmzre/v and every effort should

) ;
/j&{ . be made to fill po.vts through regular appointments in
e shor restposszble nmc’

&9
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By way of the stated valuatljle judgment. referred to above, the

august. Supreme Court mamtamed the decnsmn of the Punjab

?elvxce Tubunal Lahore whereby the appeals ﬁled by the

?e& '\v\
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Service Appeal No, )6)912021 ll![ed "Shahid Ali Kljan vs. Government of KP & others™, Service Appeal No.7660/2021
titled " Rizwan versus Government of KP & olhmﬂ\ \ Service Appeal No.7661/2021 mlaa’ ‘Wajahat Hussain versus

'766,./2020! titled “Javedullah versus Govermment & others”. and

Service Appeal No. 7663720201 titled " Inamulloh a ad Govermnent of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr hahm Arshad Khan. Chairmg an and Mrs. Rozina Rehman, Mcmbe; Judicial, Khyber Pakhtunkinv,
Serwce Tribunal, Peshawar,

Government of KP & others; “Service Appeal No.

prescribed criteria for promotion, should remain

-officers. The officers promo

.respondents were allowed anjd the order 1mpugned before the
Sew1ce Tubunal dated 25. 08 2008 passed by the Secretary,‘
'C0m1 wnlcanon and kas Department Govemment of the

"P‘uhjab, Lahore, revertmg 4hem to- their ~origina‘l ranks of

i
o , !i : ;L
Assistant Engineers, was set aside to their extent. As a
. ' o
|

consequence, all the resmndentswere deemed ‘to have been

promoted as Executive Engineers on regular basis with effect -
from’ the respectivé dates on which they were promoted 'on

officiating basis’ with all’ cor sequential benefits. It was further

“held that the condition of 'on officiating . basis' contained n

pr‘omotioﬁ orders of all the relsp.ondents shall stand deleted but it

was a case where the persons promoted ‘on officiating basis’
Were duly qualified to bei'regularly 'promoted against the

.p1omotaon posts therefore, w1sdom 1s deuved that n a case, like

one 1n hand where the pelsons promoted on actmg charge

~ Dbasis’ d1d not possess the' requisite quahﬁcauon or other

‘on acting

charoe b331s l.e. that made for stopgap anangement till their

'thfymg fo1 their ehglblhty and sultablhty for 1'egu]ar

promotlon or til} the_avaiiablility of the suitable and qualiﬁed
ed ‘on acting charge basis’ could

not, unfortunately pass the requisite either grades B&A both

examinations or any of the tf\;vo grades’ ‘examination, therefore,
they were not'?found _eligible: as per the. working paper. And as

they were ‘on actmg charge basis® for more than a decade, the

Ny
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oo : Sesvice Appeal No.7659/2021 tided "Shahid 41 Khin.vs.. Government of KP & others ", Service Appeul No.7660/2021
."' " ditled " Rizwan versus Government of KP & thers", Service dppeal No.7661/202 titled * Wajahat Hussain versus
* St Govermment of KP-& others, “"Service Appeal No.7662/20201 titled " Javeduliah versus Government & others”, and
Service Appeal No.7663/20201 titled " Inamuliah and Govermment of KP & others ", decided on 15.04.2022 by Divisior
Bench camprising Mr. Kalim Arshad Khan, Chairmdn and Mrs, Rozina Rehunan, Membe/‘ Judicial, Khyber Pakhtunkhw

. - Service Tribunal, Peshawar. .

department seems reluctant to fill the vacancies, (occupied by
them' ‘on acting charge. basis’) by re_gulér promotion despite

‘availability-of suitable and qualified dfﬁcers.

. ' . B ! ' ‘ . . , i
21.The honourable High Court! of Sindh in a case re'lported as 2019
. . . . || : ) ' ‘
PLC (CS) 1157 titled “Atrau:'lllah Khan.Chandio versus Federation
of Pakistan throug/{ Secrerarjiz Establishment and another” observed

as under: ;
“16.  Admittedly, the Retitioner was encadered in Police

' . Service of Pakistan on 19.10.2010 and his seniority

® ‘ ~ would be reckoned from that date. We are mindful of
the fact that acting charge promotion is 'vir_tualls} a
stopgap arrangement, where selection . iS made
pending recular promotion of an officer not available
at the relevant time of selection and creates no vested
right for promotion aghai_n'st the post held.” '

(Underliriing is ours) ,

22..P1*oéeedi.ng ahead,'. Rule 3 of the rules pertains to method of

s

_appointment. Sub rule (2) of rule 3 -of the rules empowers the

department concerned to ldy down the method of appointment,

- qualifications and other q;onditions' applicable .to a post in
consultation with the Establi§11mént and Administration Department
- ' a

' !
and the Finance Department.

23. While Rule 7 of the rules is regarding appointment by promotion or
transfer. Sub rule (3) of rule 7 of the rules states that:

“(3) Persons possessing such qualifications and
Julfilling such conditions as laid down for the purpose of
& I promotion or transfer to a post shall be considered by
TRk oy the Departmental P:‘romorion- Committee or . the

B Provincial Selection Bo’l'a}’*d Jor promotion or transfer, as

the case may be.” S

| e
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Service Appeal No 265972021 tided *Shahid Mi Khan..vs._Government of KP & others”. Service Appeat No.7660/202
- titled “Rinvan versus Gaovernment of KP & o/her';.r". Service Appeal No.7661/2021 titled “Wajahat Hussain versus
Governmment of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, und

Service Appeal No.7663/20204 titled “Inamullah and Government of KP & others™. decided on 15.04.2022 by Division

Hench c(m.wrising Mr. Kalim drshad Khan, Chairmén and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkhy.

Serviqe Tribunal, Pesheavvar.

-University. Sixty-five percent

LR ARtV S TiitedT iy

]

This means only the persons JFossessing the qualifications and

fu_lﬁlliﬁg'such conditions a‘s% laid doWn-forAthe purpése of
Co .

promotion shall be considered for promotion because it does

not leave room for the pers?ons, who do not po§sess such

L 1 o
qualification and fu.lﬁlling‘ such . conditions, 'tol| be also

considere.d for- such p;l'oinoti011. Vide  Notification
No.SO(E)IRR:/23-5/73 dated 17.02.2011, the Irrigation

Department of the I{hybéi' Pa k.ﬁtunkhwa, in_consultation with

the Establishment & Administration Department and Finance

Depaﬂmeht, laid down, the method of 1'eci'uit1116nt,

- .« . . P . .‘I . » ‘ . L Sy
qualiiication and other conditjons specified in columns No.3 to

5 of Appeh,dix (pages 1 to 5)E to the above notification, made
applicable fo the posts in.column.No.2 of the Appendix. ‘At

serial No.4 of the Appendix tlije post'of Assistant Engineer/Sub,-
: » _ ‘

. Divisional Officer/Assistant Pirector (BPS-17) is mentioned.

The cjuaiiﬁcation for ‘appointj'llenf i‘s’pre,scribed, to be BE/BSc

' N . l 'o . " . .
Degree in'Civil/Mechanical 1II’:‘nglneermg from a recognized
. 'i ' ! : .
i of the posts were to be filled in
through initial i‘ecruitnqént. 'l+e11 percent by promotion on the

g

asis of seniority cum fitness from amongst the Sub Engineers

. } . .
. . . . I N . . .
who acquired, during service, degree in Civil or Mechanical

“ . . " 3 l . - .

Engineering irpm a 1*ec0gm-%ed University. Five percent by
promotion, on the basis of s_enguquty cumh fitness, from amongst
the Sub Engineers who joined service as degree holders in

Civil/Mechanica) - Ehgine{éri‘ng.'

Vide Notiﬂ;:ation

Pace1 9
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Service dppeal No. 765972021 titled "Shahid Ali Khi

v , titled " Rizwan versus Goverpment of NP & uther;

‘ L. Government of KP & others, "Service Appeal No. 7
w

n.vs.Government af KP & others ™, Service Appeal No, 766072021
*\ Service Appeal No.7661/2021 titled “Wajahat Hussain versis
662/5!)2{)/ titled " Javedullah versus Government & others”, and
Nervice Appeal No.7663/20201 titled * Ingimeliah and Government of KP & others ™, decided on 15.04,2022 hy Division|
Rench comprising Mr: Kalim Arshad Khan, Chairmah and Mrs. Rozina Rehman, Member Judicial, Khyher Pakhtunkined

. C A Service Tribunal, Peshavar.
® |

NotsOE/IRRI/23-'5/2010.--11 dated 254.06.2012, the notiﬁc;atibﬁ

of 2011 was amended. The ‘amendments, relevant to these
appeals, aré reproduced as under:

o~ - '

"~ Amendments
b

In the Appendix,

1." Against serial 'No.4,iin_ column No.5, for the existing

entries, in clause (b), (c) and (d), the following shall
® ‘ . be réspectively substiituted, namely:
|

(b) twelve percent by promotion, on the basis of
seniority cum ﬁtn;e'ss, from’ amongst the Sub
. | ) oL

+ Engineers, having degree in Civil Engineering or

. Mechanical ~ Engineering:  from . a recognized .

University and have ;passed departmental grade B&A

examinatiornr with five years’ service as such,

Note:- For the pur’pplse of clause (b), a joint seniority

list of the Sub ’Eng!;iﬁegrs having degree in Cjvil

, Eﬁgineering or ~Mefhanical Engineering shall be

- . ) | L : o L .
- maintained and their 'seniority is to be reckoned from.

the date of their appofi.ntmlent' as Sub Enginee1°.

24.The working

|5 . - ‘ _
- In view of the same, the ‘panel of officers was prepared on

e Ak htul s proforma-II, which clearly 'shows that all the appellahts were
Kh:“' Y e A2 RS AN ) ) . . . H : .

Serviee 'i’:'ivi"::_ﬂ“" X . . ) . . . B
e eligible and the officers, wha were allegedly holding acting charge

paper also contr;%lined the requirement of the rules and

Moy

(3




) Service dAppeal No.7659/2021 ritled "Shahid Ali Kha.:':.. vs.Government of KP & others”, Service Appeal No.7660/2021
M titled ' Rizwan versus Government af KP & others [\ Service Appeal No.7661/2021 titled * Wajahat Hussain versus
o Covernment of KP & other. s, "Service Appeal No.7G62/20201 titled “Javedullah versus Government & others”, and
- . Service Appeal No.7663/20204 titled “Jaamullah and Govermuent of KP & others", decided on 15,04.2022 by Division
. Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehsan, Membér Judicial, Khyber Pakhtunkin:
' . . Servr'cef[Tribuna[, Peshawar. :

of'the posts, were not eligib‘le?. Neither any deficiency of any of the-
'apﬁellants could be pointed c%‘ut in the replies nor-argued before us
rather in paragraph 6 of the replies, the eligibility and fitness of the

- ., appellants was admitted in 'unequivocal terms. The only reason

which was stated in.the replies, the non-availability of the .posts
because the vacant p‘osts, d_eﬁailed in the working p!apgr and in the

Lo '
minutes of the DPC, were occupied by the ineligible officers on

1
acti;ig charge basis sihce- 2011 in utter violation of the rules and the
e method laid dov'vn.by the dep'e'-rtment, concerned. |
25.i11 a recent le&g;nént repdl‘fed a.s‘ 2022 SCMR 4;48.‘titled “Bashir
| /%Ihmed Bélldl.'n.t',‘ D&S’J, Dera ;Allah Yar and others Versus Hon'ble
-C"hm'_rm'an:f and  Member ':Of '/idmiﬁistratidn - Committee  and

Promotion Conz/r‘.».ittee’of hon'ble High Court of Balochistan and

- others”, the august Supreme Court of Pakistan has held as under:

, L
g 13, According to Section 8 of the Civil Servants Act, .. .
o 1973, for proper administration of a service, cadre or post,
the appointing authority,is required to make out g seniority
e list of the members, but no vested right is conferred to a
. ‘ pc;)*ﬁcular seniority in 'such service, cadre or post. The
' letter of the law further 1elucidates that seniority in a post,
service or cadre to whicfn a civil servant is appointed shall
take effect from the da:e of regular appointment to ‘that
post, whereas Section 9 is germane to the promotion which
prescribes that a civil servant possessing such minimun:
qualifications as may bﬂe prescribed shall be eligible for
promotion  to a hz‘g}"ier post under the rules for \
departmental promotion in the service or cadre to which
he belongs. However, (it s a Selection Post then
promotion shall be granted on the basis of selection on
merit and if the post is| Non- Selection Post then on the
basis of Seniority-cumﬁ;tness. A quick look and preview of
Rule 8-B of the Civil $eivants (Appointment, Promotion
and Transfer) Rules,..] 973 ('1973 Rules') shows that an
- Acting Charge Appointment can be made against the posts
which are likely to fall vacant for a period of six months or




Service Appeal No.7659/2021 titled “Skahid 41i Khari vs..Governm

. ent of KP & others ", Service Appeal No.7660/2021 ‘ : f-)
N N © titled "Ri:wai] versus Government of KP & olher.\"'; Service Appeal No.7661/2021 Jitled “Wajahat Hussain versus é &
, e Government of KP & athers, "Service Appeal No. 7692/2020/ titled “Javechllah versus Government & others”, und : e
. Service Appeal No.7663/20201 titled " Inamullah and Povernmenl of KP &-others ", decided on 15.04.2022 hy Division f
Bench comprising Mr. Kalim' Arshad Khan, Chairman lmd Mrs, Rozina Rehman

( ¢ . Member Judicial, Khyber Pakhtunkhvg
Service ribunal, Peshawar. ‘
i . )
. more which 'appoinmfzem. can be made on the _
recommendations bf Departmental Promotion Committee
. or the Selection Board. The acting charge appointment
'~ does - not amount to a appointment by promotion on
regular basis for any pukpose including seniority and also
does not confer any vested right for regular promotion to
‘the post held on acting vharge basis, Under. Rule 18, the
“method of making Ad-hoc Appointments is available with
the procedure that if any\post is required. to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointing ciuzghorizy shall forward a|requisition
to the Commission immediately. However, in exceptional
- cases ‘ad-hoc appointment may be made for a period of six
‘monthis-or less with prior clearance of the Commission as
- provided in Rule 19 wherein if the appointing authority
considers it to be in p%blz’c interest to fill a post falling
® ‘ - within the purview of Commission urgently pending
' - nomination of a candidate, it may proceed to fill it on ad-
hoc basis for a perio of six months. The reading of
Balochistan Civil Servants Act, 1974 also reveals that the
provisions made under|Section 8 are similar to that of
Civil Servants Act; 1973. Here also in Section 8, it is
clarified that the seniority in the post, service or cadre to
which a civil servant is promoted shall take effect from the
date of regular appointment to that post and the criteria
Jor promotion is also laid down with like prerequisites for
the selection post and or non-selection post as provided in
Civil Servants Act, 1973. So far as ad-hoc and temporary
appointments are concerned, Rules | 6 to 18 of Balochistan
Civil Servants ' (Appoiritment,- Promotion and Transfer)
Rules, 2009 also enlightened. that in case a post is required
to be filled through YCommission, the Administrative
Secretary of the Department shall forward a requisition in
the prescribed form to the Commission, howéver, when an _
Administrative’ Department considers- it to be in public
interest to fill in a post falling within the purview of
Commission urgently, it may, pending nomination of a
candidate by the Commission, with prior approval of the
competent authority, proceed to fill such post on ad-hoc
basis for a period not e%cceeding six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with the rider that appoinfment on acting
charge basis shall neither amount to a promotion on
regular basis for any purpose including seniority, nor shall

it confer any vested right for regular promotion to the post
held on acting charge bgsi;. " '
. o




Service Appeal No.7659/2021 titled " Shahid Ali K/mnﬁ;.\'.\‘.AGnvermnenl of KP & others", Service Appeal No.7660/2021
titled “Rizwan versus Governmerit af KP & others ! Service Appeal No.7661/2021 titled “Wajahat Hussain versus
Ciovernment of KP & others, "Service Appeal No. 76:62/-2020! titled “Javedullah versus Government & others”, and
Serviee Appeal No.7663/20201 titled " Inamuliah and Government of KP & others ™, deciced on 15.04.2022 by Division
Bench compriving Mr. Kalim Arshad Khan. Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhumbkine
Service Tribunal, Péshavar.

126.Last but not the least, it seems quite astonishing that, while negating

27.Before . parting with the juc;lgment we .deem

t'h'e,i'r own stance that there \%‘Vas no vacanéy" évailabl’c_a so-that the
‘appellant's. coﬁld be promotéid; t.he,responde'nts,' vide Notiﬁcatioﬁ
No.S‘O(E,)/IRRI:(&l-B‘/DPC/ZOl;9No}-IX dated 28.03.2022, promoted
Engr. B,akhtiar; (6hly onei of the eligi;ble) 'Graduate. Sub-

Engineer/Assistant Eng-i‘rie:e:r'!i BS-17 (ACB means; acting charge

i . .

basis), to the post of Assistant Engineer (BS-17) on regular basis.

This action of the respondents not only speaks volumes about their

malafide but also proves the's’tance taken by the appellants that they
were beiﬁg discriminated and were not being dealt with equally or

in accordance with law, |

t

ed it appropriate to
) :

. address a possible question ind that is whether the minutes of the

meeﬁng of the DPC? deferring the Agenda item-III pertaining to

proniotion, whereby the apy

promotion on the pretext disc;;Ussed hereinabove, could be termed as

‘final order’ ienabl.iné the Eappellants to- file appeal before this
- Tribunal. In this respect we%will' refer and derive wisdom from the
Judgment of the august Supr'?ine Court of Pakistan reported as PLD

1991 SC. 226‘ti.tled “Dr Sabir Zameer Siddiqui versus Mian Abdul

. S R .
Malik and 4 others™. It was found by the honourable Supreme Court

that:

- 3. There is'no réquire!lm,erzt of law provided anywhere as
to how a final' o'{'dé}‘,l;'s to be passed.in a departmental
proceeding. In__the | present case, not only the
representative of .the competent authority considered the
comments offered in ithe High Court to be the final

ellants were, in a way, 'ignored from

Dnno?g




Service dppeal /Vo.765._9/20l21 !/:!Ied “Shahid Ali Kha;ii.vs..Govemmen! of KP & others”, Service Appeal No. 766012021

i’

" N titled " Rizwan versus Government of KP & others | Service Appeal No.7661/202/ titled "Wajahat Hussain versus o L&f

o i Government of KP & others, "Service Appeal No. 76‘62/20201 titled " Javeduilah versus Government & others”, and i
N Service Appeal No.7663/20201 titled "Inamullah and Government of KP & others ", decided on 15.04.2022 by Division| ’
. Bench comprising Mr, Kalim drshad Khan, Chairman &

"Emd Mrs. Razina Rehman, Member Judicial, Khyber Pakhiunkimw

A . . Service Tribunai, Peshenvar.,
. ) . - '

- order_but the High Court itself: acted _on _such
 representation_thereby Inducing the appellant to seek
further relief. in_accordance with law. The appellant

. could, in the circumsftanges, approach the Service
Tribunal for the relief.” * -

(Underl ining is ours)

—~ . 28.We also refer to the jngme;ntnof the honourable High Court of
. ' r ) . o
Sindh reported as 2000 PLE CS 206 ‘titled “Mian Muhammad

: . |
Mohsin Raza versus Miss Riffat Shiekh First Senior Civil Judge and

others”, Whereih the honourabile High Court of Siﬁdh;,while dealing
¢ . with the term ‘final order’ observed as under:

“It would not be out of place to mention that appeals
before the Service Tribunal are provided by section 4 of
the Sindh Service Ti ribubals Act, 1973, ‘against any "final
order". The term "order" cannot be given_any restricteil
connotation and as held in Muhammad Anis Qureshi v. -
Secretary Ministry of Communication 1986 PLC (C.S.)
664, the word-"order" ds used in section 4 of the Service
Tribunals Act, 1973, is lused in a wider sense to _include

any__communication which adversely affects. a civil

i
S

(Underlining is ours): |

i

For the foregoing reasons, \&Efe hold that the minutes of the
A meetirig of. the DPC dated 23.06.202 1, defei'ring the Agenda item

No.III re_Iatirig to promotion W(lauld amount to depriving/ignoring

the appellants from prqmotiolfn and is thus a communication
adversely affectiig them, 'the:if'efore, it would be considered a

: . o | o
K ad ) . . | .- )
ATTESTED final order within .the mear%mg of section 4.of the Kh.ybel.

Pakﬁtunl;hw_a Service Tl‘ibunal\,Act, 1974,

A Wi, - :‘
Whevivei 'o 4.‘\11,-?"1‘-?'2? :
S}vrv‘cﬁ’ 1 s UL o ) . . : g . ) . %29*{&0’\\96‘}
Tt £29.0n the given circumstances, we allow these appeals anddiFect the
. , ! .

respondents’to consider the appellants for

X
promotion against the A
. . : G.'

i
‘
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; Sen ice 4ppeai No. 76 59/7071 mled ‘Shahul Ali Aha:r v, Govermment of KP & orhf'rs". Service Appeal No. 7660/202! )
( titled "Rizwan versus Government of KP & o!he.'s| Serwcc Appeal No.7661/2021 titled “Wajahat Hussain versus .
fro—s Government of KF & others, "Service Appeal No. 7662/2().17/ titled “Javedullah versus Government & others",-and FSo

Service Appeal No.7663/20201 titled " Inamnultlah and Government of KP & others ™, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, C/m/rmrui and Mrs. Rozina Rehman, Mamber Judicial, Khyber Pakhiunkineg -
> e . Serwce Tnbrmal Peshmvar.
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vacant posts The DPC shall

later than a month of receipt
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be placed on all the connectec? appeal files. Consign.

30.Pronounced in open Cour

L hands and the seal of the Tr
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})e held at the earhest possible, but not
'ichis.judgm_ent. Copie’s of this judgment
1 : o - L
; d,t‘Pieslmwar and given under our

bunal on this 15" day of April, 2022.
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING Hé\D\

ON 19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY ~ %

IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular and acting charge basis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The foliowing attended the meeting: - .

1. Muhammad Ayaz, Secretary Irrigation In chair -
Engr: Ghulam Ishaq Khan, C.E (North) Irrigation . Member
Mr. Muhammad Nawaz, Additional Secretary Secretary/Member
Irrigation Department. ’ :

4. Mr. Sultan Wazir, Section Officer (Reg-V), . Member

Establishment Department.

5. Mr. Niamat Khan, Section Officer (SR~III), Member

Finance Department.

2. The following agenda items were discussed in the meeting: -

i Promotion of Diploma Holder Sub Engineers to the post of Ass:stant
Engineer/Sub Divisional Officer (BS-17).

ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

il Promotion of Assistant/Stenographer to the post of Supermtendent (BS-17)

(Regional office Cadre).

3. ~ After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items.

Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assustant
Engineer/Sub Divisional Officer (BS-17).

4., The Additional Secretary informed the forum that three (03} No. posts of
Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Engineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have passed
Departmental Grade B & A examination with five (05) years service as such,

i
5. After threadbare discussion and scrutinize all the credentials of the
officials/officers included in the panel, the committee unanimously rec0mmended the
following Dlploma Holder Sub Engineers to the Post of Assistant Englneer/Sub Divisional

Officer (BS-17) on regular basis.

i Mr. Khawar Nadeem.
ii. Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan
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6. The Additional Secrefary infofmed the forum that four (04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989. |

7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. Nb. 06 and 07 i.e.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not subrhitted_ PERs for the
period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the foliowing eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

is Mr. Qudratullah.

ii.  Mr. Maqgsood Ali.

iii. Mr. Muhammad Igbal

iv. Mr. Muhammad Yaqoob
Agenda Item No. IT

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17). '

8. The committee was apprised that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-i?) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establishment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials inciuded in the panel at Sr.
No. 1to 3, 5to 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).
9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmenta! Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned deéisiqn/recommendations of
the Departmental Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and uniawful in which promotion of the appellants was deferred. The aggrieved‘ofﬁcial
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022
allow the appeals/prayers and directed the respondents as under: -

“To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest possible, but not later than a month of receipt thi:
Jjudgment”

10. The Department refer the case of appeliants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants fo!
promotion, instead of filling of CPLA (Annex-I).
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11. After examining all the relevant record and judgment of Servnce Tribunal @a

dated 15.04.2022 in Service Appeals filled by appellants, the committee unanimously
recommended the following (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental
Grade B&A examination in Irrigatioh Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

i Mr. Inamuliah.
ii. Mr. Shahid Ali Khan.
iii. Mr. Rizwan.

iv.  Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. III

Promotion of Assistant/Stenographer to the post of Superintendént (BS-17)

(Regional office Cadre).
12. The forum was informed that one (01) No. regdlar post of Superintendent
(BS-17) is lying vacant which is req_uired to be filled in by promotion .on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Superintendent are lying vacant in the De;partment which
are required to be filled in on appdintmen_t on acting charge basis. |

13. After examining all the relevant record of the Assistants ,(BS-16)/ Senior

Scale Stenographers included in the panel, recommended Mr. Nazir' Ali, Assistant

(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents. !

The meeting ended with vote of thanks from and to the chair.

. : Secretary Irrigation
? ) Chairman
i AN .'
Chief Emb eer (Nofth) / : Additional Secretary
Irrlgatuoa epartment . Irrigation Department
(Member) (Member/Secretary)

-
\ , !:a

Section Officer (R-V) Section Officer, (SR-III)
Establishment Department - Finance Department
(Member) (Member)

/



AUTHORITY LETTER

I, Additional , Secretary to Gowt. of Khyber PakhtUnkhWa Irrigation De{jértmént do i
~ hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation'Section,, Ifrigation RS |
Department to file Para-wise comments and make statement befOre the Khyber-

| Pakhtunkhwa Service Tribunal, Peshawar in connection with Service Appeal No. 21/2023' .

filed by Engr. Sai fur Rehman SDO Shabgadar, Vs Government of Khyber Pakhtunkhwa :

‘ through Chief Secretary & others.

IRRIGAFION DEPARTMENT . -




