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@ 5eroRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
. PESHAWAR,

SERVICE APPEAL NO. 24/2023

'Engineer Mustajab Khan Petitioner |
VERSUS
Government of Khyber Pakhtunkhwa through Respondeﬁ't"s‘f
Chief Secretary & others
AFEIDAVIT

I, Roz Amin, Superintendent Litigation Section, Irrigation Departrhent on behalf of ;
respondent No. 01 & 02 do hereby affirm and declare on oath th-at fhe contents of "
para-wise comments are true and correct to the best of my knowledge and belief that G
" nothing has been kept concealed from this Hon'ble Tribunal. It is further stated on oath =~ <
that in this appeal, the answering respondents have neither been placed ex-parte ndri B
their defense/ struck Lﬁ /cosf' '

Deponent
Ro‘z/Amin ' :
Superintendent Litigation Section
Irrigation Department '

CNIC No. 17301-1431398-7
Cell No. 0311-9296743




@ service appeal No. 24/2023 -

Engineer Muhammad Mustajab Khan SDO Drainage, Appellant

Irrigation Sub Division, Abbottabad : '
Versus

Chief Secretary, Khyber Pakhtunkhwa and others Respondents

JOINT PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENT NO. 01 to 04

RESPECTFULLY SHEWETH:

Preliminary objections:

I S

That the appellant has got no cause of action/locus standi.
That the appellant has not come to this court with clean hands.
That the appellant has concealed some material facts from this Hon'ble Tribunal.

.- That the appellant is disentitled for the relief claimed.

That the appeal of the appellant is time barred.
That the appeal is bad for misjoinder and nonjoinder of necessary parties.

ON FACTS

1.

Para-1 as draftéd is correct to the extent that Appellant was appointed as Assistant
Engineer on the recommendations of Khyber Pakhtunkhwa Public Service
Commission vide this Department Notification dated.24.09.2021.

. Pertains to record.
. Para-3 is correct to the extent that meeting of the DPC was held on 23.06.2021

but the item of promotion of Graduate Sub Engineers to the post of Assistant
Engineers/SDOs was deferred for some clarification from Establishment
Department (Minutes dated 23.06.2021 are Annex-1). M/S I.namullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain filed service appeals before the
Service Tribunal against the minutes of DPC. The Service Tribunal vide judgement
dated 15.04.2022 allowed their appeals.

Para-04 is correct to the extent that after decision of the Service Tribunal dated
15.04.2022 (Annex-II), meeting of the DPC was held on 19.07.2022 and in light
of directions of Service Tribunal, the DPC recommended M/S inamullah, Shahid Ali
Khan, Javidullah, Rizwan and Wajahat Hussain for promdtion to the post of
Assistant Engineers/SDOs w.e.f 23.06.2021. Minutes of the meeting are at
(Annex-III)

Para-05 is correct to the extent that appellants have filed a joint
appeal/representation on 06.09.2022 which is time bared.

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
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Grounds: -

A.

Incorrect. The promotion order dated 26.08.2022 is legal in accordance with Ia'w._:

and has been issued in light of directions of Service Tribunal dated 15.04.2022 'by |

N
convening meeting of the Departmental Promotion Committee.

Para-B is Incorrect as explained in Para-A' above.
Para-C is Incorrect as explained in Para-A above.
Paré-D is Incorrect as explained in Para-A above.

Péra-E is Incorrect as explai-ned in Para-A above.

Para-F is Incorrect as explained in Para-A above.

. Pertains to record.

. That the respondents also seek permission of this Hon’ble Tribunal to raise further -

points at the time of arguments.

It is, therefore requested that the appeal'being devoid of merits r"nay .

be dismissed with cost, please.

Secretary to cCt of Khyber Pakhtunkhwa,

Irrigation Department
Respondent No. 01 to 04
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MINUTES OF THE DEPARTM E_ MEETING HELD

ON 23.6.2021 AT 1200 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY

IRRIG DEP

In order to fifl in the vacant posts of different categories in the Irrigation
Department on regular basis, 3 meeting of the Departmental Promation Committee held

on 23.06.2021 under the chairmanship of Secretary Irrigation. The following attended
the meeting:-

Muhammad Tahir Orakzai, Secretary Irrigation ' In chair

2. Engr: Sahibzada Muhammad Shabir, C.E (South) Irrigation Member
Mr. Wasil Khan, Additional Secretary " Secretary/Member
Irrigation Department.

4 Mr. Jamshid Khan, Deputy Secretary (Reg-11), : Member
Establishment Department. .

5. Mr. Niamat Khan, Section Officer (SR-111), Member
Finance Department. '

2. The following agenda items were discussed in the méeting:o

i. Promotion of Zilladar (BS-15) to the rank of Deputy Collector (8S-17).

ii. Promotion of Assistant (BS-16) to the rank of Superintendent (BS-17).
ji. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

iv. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

V. Promotion of B. Tech (Hons) Degree holder Sub Engineers to the post of
Assistant Engineer/Sub Divisional Officer (BS-17).

vi. Promotion of Superintendent (BS-17) to the post of Administrative Officer
(BS-17)

vii. Promotion of Assistant (85-16) to the rank of Supea"intendent {BS-17).
Circle Cadre.

Item No. I

3. After recitation from the Holy Quran, the chair welcomed the participants
and apprised the forum about the agenda items. The Additional Secretary presented the
agenda that (05) regular posts of Deputy Collector (BS-17) are lying vacant which are
required to be filled in by promotion on the basis of senlority-cuméﬂtness from amohgst
the Zilldars with at least five years service as such, .

4, After examining all the relevant record of the Zilladars Included in the
panel, the committee unanimously recommended the followlng eligible Zilladars (BS-15)

 to the post of Deputy Collector (BS-17) in Irrigation Department on regular basis:-

(,

i Mr. Noor Rehman.

li., M. Farid Ullah,

jii. Mr. Muhammad Saad Jan.
iv.  Mr. Nabi Rehmat,

V. Mr. Abdul Wadood.



- Item No. IT

5. The Additional Secretary presented the agenda that (04) No. regular posts
of Superintendent (BS-17) are lying vacant which are required to be filled in by
promotion on the. basis of senlority-cum-fitness from amongst the Assistants and Senior
Scale Stenographers with at least five years Service as such.

6. After examining all the relevant record of the Assistants (BS-16)/Senior -

Scale Stenographers, the forum was informed that the official included in the panel at
Sr. No. 4 i.e. Mr. Nusrat Noor has not submitted his PERs. The forum agreed to defer
his promotion. After detailed discﬁssion, the committee unanimously recommended the
following (03) eligible Assistants (BS-16) to the post of Superintendent (BS-17) in
Irrigation Department on regular basis:-

i Mr. Farhad Ali.
ii. Mr. Liaqat Ali,
fii.  Mr. Ghulam Farooq.

Item No. III

deje ved,

7. The Agenda item was d#emd for want of clarification of Establishment
Department on the following:-

i As per amended service rules of Irrigation Department notified on 25.6.2012,
twelve (12) posts of Assistant Engineer (B-17) comes under 12% share quota of
Graduate‘ Sub Engineers alongwith passing of departmeni:at grade B and A
examination against which Six (06) officer are working on regular basis while
Seven (07) officers, included in the panel at Sr. No. 1.to 6 & 9 are working as
Assistant Engineer (BS-17) acting charge basis since 2011.

ii. Before 25.6.2012 the Passing of Grade B&A examination was not mandatory for
promotion to the post of Assistant Engineer and the above mentioned seven
Graduate Sub Engineers were appointed to the post of Assistant Engineer
{BS-17) on acting charge basis in 2011,

lii.  The Departmental B & A Examination Is conducted after every two years. The
last examination was held in 2020 and the next will be held in 2022. The officers
of panel at Sr. No. 1 to 6 & 9 (except S.No.4 “B&A passed) have passed their
mandatory Grade B examination and will appear in the A examination in 2022,

N
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- regular posts of Assistant Engineers/Sub Divisional Officer (BS-

8. The advice of the Establishment Départment will be solicited through a
separate letter that:-
i, As to whether the amended rules notified on 25.06.2012 are applicable to the

above employees who were appointed in the year 2011 on acting charge basis or
the present Service Recruitment rules will be applicable in the instant case .

il. If the present service rules are applicable upon the officers appointed on acting
charge basis then before compietion of mandatory examination by these officers,
the officers junior to them can be promoted to the post of Assistant Engineer on
regular basis or otherwise.

Item No. 1V

9. The Chief Engineer (South) Ir_rigation presented the agenda that (07) No.
regular posts of Assistant Engineers/Sub Divisional Officer (BS-17) are lying vacant
against the 15% share quota of Diploma Holder Sub Engineers which are required to be
filled in by promotion on the basis of seniority-cum-fitness from amongst the Sub
Engineers who hold a Diploma of Associate Engineering in Civil, Mechanical, Electrical or

Auto Technology and have passed departmental Grade B and A examination with five
years service as such.

10. The official mentioned at Sr. No. 1 of the seniority list has not yet passed
Grade B&A éxamination which is pre-requisite for promotion to the post of SDO. After
detailed discussion and examining all the relevant record, the committee unanimously
recommended the following (07) eligible Diploma Holder Sub Engineers/SDOs acting
charge basis to the post of Assistant Engineer/Sub Divisional Officer (BS-17) in
Irrigation Department on regular basis:-

i Mr. Riaz Muhammad.
i, Mr. Waqar Shah.

iii. Mr. NooraJan.

iv.  Mr. Jehanzeb.

V. Mr. Farman Ullah.

vi.  Mr. Shafqat Faheem.
vii. Mr. Asad Ullah Jan.

Item No. V

11, The Chief Engineer (South) Irrigation presented the agenda that (02) No.

17) are lying vacant
against the 8% share quota of B, Tech (Hons) Degree Holder Sub Engineers which are
required to be filled in by promotion on the basis of seniority-cum-fitness from amongst

the Sub Engineers having degree in B. Tech {Hons) and have passed departmental
Grade B and A examinations with five years service as such,
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12, After examining all the relevant re'éor'd'of the B. Tech (Hons) Degree
Holder Sub Engineers, the committee unanimously recommended the following (02)
eligible B. Tech (Hons) Sub Engineers to the post of Assistant Engineer/Sub Divislonal
Officer (BS-17) In Irrigation Department on regular basis:- ‘

i Mr. Khurshid Ahmad.
fi. Mr. Muhammad Shoaib.

Item No. VI

13, The Additional Secretary Irrigation Department presented the agenda that
(01) No. regular post of Administrative Officer (BS-17) is lying vacant due to creation in
the Office of Chief Engineer, newly Merged Areas Irrigation Department which Is
required to be filled In by promotion on the basls of seniority-cum-fitness from amongst
the Superintendents of the Department having at least three years service.

14, After examining all the relevant record of thé Superlntendents (BS-17),
the committee unanimously recommended Mr, Akhtar Nawaz, Superintendent
(BS-17) to the post of Administrative Officer (BS-17) in Irrigation Department on
regular basis.

Item No. VII

15, The Chief Englineer (South) Irrigation Department presented the agenda
that. (01) No. reguiar post of Superintendent (BS-17) is lying vacant in the office of
Superintending Engineer, Irrigation Circle, D.I. Khan (Circle Cadre) which Is required to
be filled in by promotion on the basis of seniority-cum-fitness from amongst the
Assistants and Senior Scale Stenographers with at least five years service as such.

16. After examining all the relevant record of the Assistants/Senior Scale
Stenographers (BS-16), the committee unanimously recommended Mr. Muhammad

Saleem, Assistant (BS-16) to the post of Superintendent (BS-17) in the Circle .

Cadre, D.I. Khan on acting charge basis due to lack of prescribed length of 05 years
service.

The meeting ended with vote of thanks from and to the chair.

Secretary, mgabon
Chairman

Y ¢ .
Chief Engineer (Sogth) Deputy Jecretary (Reg-III)
Irrigation Departmept (Member) " Establis Department (Member)

W”;';J@M/
Section Officer (SR-IIj
Finance Department (Member)

(Secretary/Member)



Se.vice dppeal No.76592021 titled * Sha id 4/1 Khan: w |Govemmenl of KP & others”, Service Appeal No.7660/2021
fitted " Rizwean versus Govermment ofhl’ &aathers”, Lervice Appeal No.7661/2021 utled ‘Wajahat Hussain versus
Ciovernment of KP & others, "Service A Ll,ucal No. 7662”020.!' titfed “Javeduliah versus' Government & others™, and
Sevive dppeal No.7663/20201 titled * Indmidlah and Government of KP & others”, decided on 15.04.2022 by Division|_

Liench comprising “MrKalim drshad’ Kh(m Chairman and Mrs. Roziria Rehmun, Meml)e/ Judicial. Khvber Pa :m’f[/(”,-h:-
. AR .Serwu Tribunad, Peshawar. Y |2

e

PESHAWAR

BEFORE KALIM ARSHAD KHAN, CHAIRMAN \\1 TS
= ROZ INA REHMAN MEMBER(J) N
bcrvtce Appeal No.7659/2021

~ Shahid Al: I&han (Sub}Dmsmnal Officer, Sh’thbaz Garhl Irrigation

[

Subd1v1s1on st‘u ict Mardan) son of Jehan Safdar....... (Appellant)

1 R '*. . Versus

. Govérn’ﬁi\éirft of Khy DerPakhtunkhwa tlnough Chlef Secrotaxy,

Civil Secretariat, Peshawar. -

~ Secretary  to Government of Khyber - Pakhtunkhwa Illloauon

Department, Civil Secretariat, Peshawar.

. Chief Engineer (Souﬂth), Irrigation Departmcnt ®Warsak Road,
‘Khyber Palmtun1d1w1 Ijeshe_twm ................... ....(Respondents)
Ptesent o |

I
Mr. Amin ur Rehman Yousafza1 Advomte For appellant

Mr. Mulammad Riaz Khan Painda Khel,

" Assistant Advocat]e General ...l For 1esp0ndent§
. Date of [nsti{ﬁtion.{.‘ .............. ....18.10.2021
" Date of Hearmg ........ SN PRI 14.04.2022

* Date of Decision............... ST 15.04.2022

i
2. Ser':vicé Appeal No.7660/2021

Rizwanpullah (Sub D1v1310na1 Officer, Flood lmg'mon Subdivision
No.IT, Dl.,tnct DIKhan) son of Abdul Rehman ............ (Appellant)

Versus sm ‘

. Govei‘n‘m'e‘nt of . Khy 'JerPaldmtunlmwa through Chief Secretary,

Civil Secretariat, Peshawar.

. Secretary .to Government of Khyber Pakhtunkhwa Irrigation

* Department, Civil Secretariat, Peshawar.

. Chief Engineer (South), Irrigation Dep'lrtment Warsak Road,
Khybel Pak.htunkhwa, I}’eshawar

e (Respondents)

Present: !

Mr. Amm ur Rehnélan Yousafzai, Advocate.. F or appellant.
Mr. Muhammad Rlaz. Khan Painda Khel,

Assistant Advocatf: Genera} ................... For responden
' ~ | e .
Date oflnst%utlon ...................... 18. ]0 2021 .
Date of Heamn0 ...... e 14.04.20225

L [ENOUVIIINE 15. 04707




Service dppeal NQ.‘-765 012021 titled “Shahid Ali Khan. vs..Government of KP & others™, Service Appeal No.7660/2021
titled " Rinvan versus Government of KP|

& oihers”, Sertice Appeal No.7661/2021 titled _"H{ajahal Hussain versus
Government of KP & others, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”, and
Service Appeal No.7663/20201 titled "Inamutlah and Government of KP & dlhe_r.\‘ " decided on 15.04.2022 by Division|.
Bench comprising Mr Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman; Member Judicial, Khyber Pakhtunkhw
. I Service Tribunal, Peshenvar.,

1.

2.

- Present:

. Chief Engineer (Sout

, R 3. Service Appeal No.7661/2021
Wajahilt:-Hussain(Sub Divisional Officer, Irmgatlon an E de

P

. Power Subdivision, Orakzai) son of Malik ur Rehman (Ap etlan "”

Ver’sus

(Jovernment of KhyLexPaldmmkhwa through Chief Secretary, .
Civil Secretariat, Peshawar.

Secretary 'to Goverm!nent of Khybe1 Palchtunkhwa huoa‘uon
Department Civil Secretariat, Peshawar.

. Chiet Engineer (South), [rrigation Department -Warsak Road,
Khybel Pakhtunkhwa, P_eshawar ........ e (Respondentc)

Mr. Amin ur Rehman Yousafzal, Advocate...For appellant.

" Mr. Muhammad Rjaz Khan Painda Khel, .
Assistant Advocate General ................ ...For respondents.

Date of Institi\tion. e .18.10, 2071

‘Date ofHear%rig .................. 0..14.04.2022
‘Date of De_cisrion ........ S 15.04.2022

3 i X
]‘ '

4. Serwce Appe‘ll No. 7662/2071

I
Jﬂvedullah(Asmstant Engmeer OPS, Imgatmn and Hydel- Power
Subdivision, Jamrud and Landi Kotal, District Khyber) son of Asad
Malook Khan....... .\ (Appellant)

1
| Versus
o

. Govcrnment of KhyberPaldqturﬂ(hwa through Chief Secret"try

Civil Secretauat Peshawar.

Secretary. to Governnent of Khybei' Pak.htunkhwa, Injjéation
Department, Civil Secretariat, Peshawar.

th), Irrigation Department, Warsak Road,
Khyber Pakhtunkhwa, Peshawar................ e (Respondents)

Present:

Mr. Amin ur Rehmari Yousafzai, Advocate...For appeliant.

Mr. Muhammad Rylaz Khan Painda Khel,
Assistant Advocate General .,

. Assistant Advocate General.............. ......For respondents.
STED Date of Institution................. ....18.10.2021
‘Date of Hearing........ e ....14.04.2022
ol el - Date of Decmon...........:..... e 15.04.2022
1ybee W alintichvws . ' g

Seevice Tribuaal
LA TFTENTPY

f.

§ " | ~ g

0 \\\m‘/\\
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¢ . Service Appeal No.7659/2021 titled * Shahla' Ali Khan..vs.. Coxemmenr of KP & others”, Service Appeal No.7660/2021
' . . titled " Rizwan versus Government of KP & wihers”, Setvice Appcal No.7661/2021 titled "' Wajahat Hussain versus
Government of KP & others, "Service Appeal No.7662/20201 titled “Javedilluh versus Govermment & others”, and
Service Appeal No.7663/20201 titled " Inamyllah and Government.of KP & others™, decidod on 15.04.2022 by Drvmon
Bench comprising Mr. Kalim Arshad Khan. Chairman and Mrs, Rozina Rehunan, Hunbcr Judicial, Khyber F (;Mmml hu

Service Tribunal, I‘exhuunr ) ’ / ?.:3:

5. Serv1ce Appe‘il No.7663/2021

N N
At

Ina'mullahh(Sub Dl‘vlSlOI’lal Officer, Imgatmn Subch r§10n

Shangla D1strlct Swat) sg)n of Purdil Khan

...............

Ve1 Sus

1. Government of KhyblerPakhtunldlwa throuoh Ch1ef Secretary,
C1v11 Secretariat, Peshawar.

2. Secnetflry to Govemnllent of Khyber  Pakhtunkhwa I1r1gat10n
~ Department, Civil Secre{'mat Peshawar,

3. Cluef Engineer (South), Irrigation Depéu‘tment “Warsak RO'ld

K_hybel Pakhtunlkhwa,

Present:

P‘ shawax..............:..; ...... (Respondents)

|

i
|

Mr. Amin ur Rehmian Yousafzal, Advocate...For appellant.

~ Mr. Muhammad Riaz Khan Painda Khel,
Assistant Advocate General ... For respondents.
" Date of Institution............. o ..18.10.2021
Date of Hear ng........ e 14.04.2022
Date OfDCCl%lOi‘l.............: ......... 15.04.2022

) **‘a\-**f—*******w-***s'** '

. PAKHTUNKHWA

DEPARTMENTAL

1

APPEALS UNDER SECTION 4 OF THE KHYBER

lSERVICE TRIBUNAL ACT, 1974

AGAINST THE DEQ ISION/RECOMZMENDATION OF THE

3

PROMOTION COMMITTEE, IN ITS

MEETING DATED| 23.06.2021, REGARDING AGENDA

ITEM NO.III, ON-
PROMOTION OF

THE BASIS OF WHEREOF,. CASE OF
THE APPELLANTS OF ALL THE

APPEALS AS ASSISTANT ENGINEER/SUB-DIVISIONAL

OFFICDRS (BS-17) \TAS DEFERRED

|

CONSOLIDATED IUDGEMENT

smgle Judgment the

SL(»N_L SR aeat

"Sh.ah.id Ali Khan vs Government of KP & others”

AR Servnce .. Appeal No.7i661/2021 ‘titled . “Wajahat Hussain versus

Through tl.liS.
fmstantSerwce Appeal No 7659/2021 titled

, Seryice Appeal

Rizwan versus Government of KP & others”,



i . i

Bench comprising Mr. K ali:fa Arshad Khan,

Service dpped! No.7639/2021. m[éd Shahitl Ali Khan..vs..Government of KP & others”, Service Appeal No.7660/2021
titled * Ricwanversus Gavermment of KP|& whers”, Service Appeal No.7661/2021 mled ‘Wajahat Hussain versus
" Govermment of KP & others, "Serviceé Appeal No. 7662/2020/ titled “Javedullah versys Government & others™, and
Service Appeal No.7663/20201 titled * Inamuliah and Governiment of KP & others”, decided on 15.04.2022 by DIWJKM

Chairman and Mrs. Rozina Rehunan, Member Judicial, Khyber Pakhtunking
Service Tribunal, Peshawar.

Government of KP & ozhersf“SerVice App_eal No.7662/20201 titled -

"'Jmaedﬁlldh versus Governmem, & others” and Service Appeal

" No. 7663/20201 tltled “I 1amu.llah and Government of KP & others”

cll‘@ dcc1ded bccause al

salune decision.
l'

2

l are smular in. nature and outcome of the

|

. F acts, smroundmg the appeals are that the appellants were serving

/.

"as Sub-Engineers in BPS-11 (upg1aded to BPS- 16 on 07 03 2018)

in - the Irrigation' Departmcnt-; that they passed departmental

examination Grade-A

promotion to the post

t

& Grade-B and ~ became eligible for

of Assistant Enginéer (BS-17), as per the

rules in -vogue; that the respondents. initiated the cases of the

Engineering Degree; th

appellants along with ?thers for promotion and prepared working
" paper, along'vvlth-pane} of eligible Graduate Sub engineers, for

_consideration against 1.2% quota reserved for the holders of BSc

at synopses of the appellants were piaced

before the Departmerlltalﬂ :Promotion Committee (DPC), in its

meet?n‘.g held on 23.0A.2021', under Agenda Item No'.III, but the

appellants were not rec

ltem No._III was deferre

[ As per ame

notified on

Engineer (1

Graduate--

ommended for promotion rather the Agenda

d on the pretext.to seek guidance from the

S

ent, on the following:

(zded service rules of Irrigation Department

25.06.2012, .t'wélve'post's of ‘Assistant
3S5-17) come under 12% share quota of

S'zib’_"Eﬁgfﬁeéfs. along with passing . of

departmental grade B and-A examination against which

i
H

4
H
e

P

Y
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Service Appeal No.7659/2021 titled "Shahid Ali Khan..vs..Government of KP°& others", Service Appeal No.7660/2021
iitled “ Ricwan versus Government of KP &
Govermnent of KP & athers, "Service Appeal No.7662/20201 titled “Javedullah versus Government & others”,
Service Appeal No.7663/20201 titled " Inatmul]
Hench'camprising Mr. Kalim Arshad Khan. C o

thers", Service Appeal No.7661/2021 titled " Wajahat Hussain versus
sand
ah and Govermnent of KP & others”, decided on 15.04.2022 by Division

ﬁnrman und Mrs, Rozina Rekman, Member Judicial, /\hybe: Pakhtunkhn,
_ Service Tribunal, Peshawar.

il

Lil.

%

o

" post of Assistant’ Engineer and the above mentioned

‘basis in 2011}[%

six ojﬁcerS are wbrking on regular basis while seven

'oﬁ“ cers zncluc’ed in the panel at Serzal No.l to 6 & 9 are

workingg as Asszstant Engmeer (BS-1 7) on acz‘mg charge

basis Sirzbe 201 I

Before  25. 06‘ 2012 the . passing of grade B&A

examination 1La.s not mandatory for promotzon to the

0

‘

seven .Graduate Sub Engineers were appointed to the

post of Assistant Engineer (BS-17) on acting charge

The dépantmé‘ntal B&A examination is conducted after

" every two years. The last examination was held in 2020

and the next will be héld in 2022. The officers of panel

at serial No.I 10 6°& 9 (except No.4 B&A passed) have

passed “their %';arldaltory grade B examination and will

) appear.in the A examination in 2022.

3. The DPC in paragraph, 8 of the minutes sought advice of the

establishment through a separate letter that: 1

officers appc:"

a.-As to whethet the amended rules notified on 25.06.2012

are “applicable’ to. the above employees who were

' appointed in the year 2011 on acting charge basis or the

present Service Recruitment rules 'will be applicable in

- the instant case.

I th'efpreserixt service rules are applicable upon the

inted on acting charge basis then before

Paqe5
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Service dppeal No.2659/2024 titled “ShahidiAli Khan..vs. Governiient of KP & others”, Service Appeal No.7660/2021
: L . Mitfed " Rizwan versus Gavernment of KP & others”, Service Appeal No.7661/2021 titled “Wajahat Hussain versus

. Government of KP & others, “Service Appéal No.7662/20201 titled “Javedullah versus Government & others ", and

Seirvice Appeal No.7663/20201 titled 'flnam:}nllah and Governnient of KP & others*, decided on 15,04.2022 by Division.

-Bench comprising MF. Kalim Arshad Khan, Chairman and Mrs..Rozina Rehman, Member Judicial, Khyber Pakhtunkinv
e Service Tribunal, Peshawar. .

.completion. of mandatory - examination of these

-officers,the officers junior to them can be promoted to

the post of Assistant Engineer on regular basis or |

otherwise.

4, It.-"".was théﬁ all the apﬁellants preferred departmental appeals on

13!107.202-1 to Respondent. No.l against. the decision dated
1231062021 of the DPC, Whiéh, according to them was not

—
e

responded within statutory period, compelling them to file these

-appeals.

.
1

)

. It was mzil'inl}'f urged‘ i;]:the’ grounds of ail’ the appeals that the
appellants h.a'd .beeni de;pi'ived of iheir right of p;‘oxhotion without
-‘any deficiency; thétl thj% djepe;rtrne.nt had no right to keep the
promotion case ioending for i:nd»"eﬁnite period; that the apﬁellants

were not treated in acco;rda.nce with law; that the DPC departed

ffom the ‘normal 'cdurse g’i)f law, which was malafide on their part;
that the appellants Weré d,:eferred for no plausible reasons.
6.°On receipt of the ‘gppealilf and their admission to full hearing, the

'respondents were dire;c':tec' to file reply/comments, which they did.

|had also- completed 5 years® service for
St et | | ' |

‘promotion as Assistant | Engineer subject to considering their

.¢ligibility by the DPC and availability of posts as per service Tules;

that the agenda. item for promotion. was dropped -due to non-

availability of vacancies

under 12% quota for promotion of

. Graduate Sub Engineers 1

0 the rank of Assisfant Engineers BS-17

tted that the appellants had passed Grade
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Service Appeat No.7659/2021 titled * Siahid Ali Khan..vs..Government of KP & othiers”, Service Appeal No.7650/2021

) © - titled “Rizwan versus Government of KP & others”, Bervice Appeal No.7661/2021 ulled ‘Wajahat Hussain versus

. ( . 4. Government of KP & others, “Service| Appeal No. 7662/2020! titled “Javedullah versus Government & others", and

i o Service Appeal No.7663/20201. titled “Inamullah and Government of KP & others™, decided on 15.04.2022 by D/w sioh|

: Bench comprisinigMr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehiman, Membe/ Judicial, Khyber Pakhtunki
’ C .Serwce Tribunal, Peshawar.

§ _ (l.e. 6 Nos SLib Engineers arre"working on regular basis while 7 Nos

P _ - .Sub Engineers are working on Acting Charge basis against 12 posts

in the share quota of Graduate Sub Engineers which already
" exceeds by one number).

8. We have heard learried counsel for the’ éppellan_ts and learned

. Ass-i_starit Advocate ‘G:—%nera'l fo; the responde\}lt.s:and have also gone
through the record. | |

9. '1Lea1.'ned. cou;néel f;ir_ tﬁe appellants ;‘eilte1=ate.c1 the facts-and grounds

_~detailéd 1n the apﬁeal,éhd referred to above and submitted that the

ap'pellants'had a genuine case to be considered for promotion and .

they had leg‘iti.mate expectan'cy. for the same.” He prayed for

acceptance of the >appeléals.

. : o ’
10.On the contrary the .lea;med Assistant Advocate General opposed the
g , hztgun;enﬁ advanced by the 'learr},ed counsel for the appellants and
. . | N
; , .
X

“supported the stance taken by the respondents..
Q\ - 'll.Theréis no dispute that the working paper, for promotion from the

| 5 po_s’f of Sub Divisiona Of_ﬁceri; (BPS‘—.16) to the post of Assistant

Engineer (BPS-17); wals preparédon proforma-I, wherein the details

- of the' posts were given. ‘Abcording to the working paper six posts

~were shown vacant for making promotion under 12% Graduate

" quota. Along with the working paper, a panel of Graduate Engineers

+ for consideration was ‘also afnexed on proforma-II (Annexure-J).

. " The ofﬁcers at serial m‘amber ] t63 5 to 7,9, 12 to 14 were shown
- , . ‘

s . Inthe panel to. be not ethble while the appellants names figure at

sellal No.g, 10 11, 13 and 15 of the pane]

The panel bears




\ - . *

v .| Service Appeat No.7659/2021 titled "Shahx!'i,tlh' Khan vs..Gavernment of KP & vthers”, Service Appeal No.766{/2021
o ‘o tidted *Rizwan versus Government of KP|& others”, Semvice Appeal No. 766172021 mled ‘Wejahat Hussain versus
1 T Government of KPP & others, "Sebvice Appeal-No. 7667/20201 rm‘ed Jervedullah versus Government & others ', and
. ) \eruw Appead No.7663/20201 titted " Inanullah and Government of KP & others", decided on 13.04,.2022 by Division
. * | Bench comprising Mr. I\ulrm Arshad Khan, Chairmean and Mrs. Rozina Rehman, Alemher Judicial, Khyber l’aﬁhumum 4
Service Tribunal, Peshawar,

- signature o_f the Adcl.itic'nal Secré'tary, Irrigation .Department, at the
. end of list and the a;ppellants were shown,ih the working paber to be
' qligiblé for promotion. Similarly, tilg: officer at serial No.4 named
éakht.iar was alsc; shown to_be eligible for promotion. The DPC
' held on 23.06.-.2021 re;c::)rfded the minutes c;f -the proceéding, which
have been ;{gtailed n thé .preceding pa-r.agraphS and -sought
c_zlari._ﬁcation from the Establishment Depelﬁnientl vide letter
1{10’.30(55/11~1~/'4~3/DPC).zoi9/\151_-1')( dated _04;10.2621, which was

Coe
g
-

responded by the..Estaali_shmént Department vide letter No.SOR-

 V(E&AD)/7-1/Imig: dated 23.11.2021, instead = seeking the

clariﬁcation from the -Secretary Government of Khyber.

Pakhtunkhwq 11’1‘10"t101 1 Depar tmem on the following observations:

1. Why the er."np‘loyees were appointed - on’ acting charge

- - @7 . basis Llnder"%/xPT Rules, 19897
ii. 'Why. the m}atter rémained linger on for more than ten

g ' :
> . For how many times the departmental B&A exams for

: _ﬂ . years?’
=

% these employees in the i-htervening period were arranged
by the Administrative Department and whether they

- : .- appeared, iavailed opportunity  of appearilig the

examination or- deliberately avoid the opportunity of

appearing in the subject ‘examination or failed these
examination?

12. Additional documents; were placed during the pendency of the
aetion) | ' N

?esha‘*’” appeals ‘whereby ‘worki

g paper was prepared for considering one

o

s

Y.

N\
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14.As to the observation of

Service Appeal No. 765912021 titled * Sh" hid Ali Khan..vs. Government of KP & others”, Service Appeal No.7660/2021
titled “Rizwan versis Government of f\

P & others”, Service Appeal No.7661/2021 titled. " ‘Wajahat Hussain versus
Govermnent of KP & other's, " Service Appeal No: 7662120201 titled Javedullah versus Government & others”, and
Service Appeal No.7663/20201 titled *In

amullah and Government of KP & others”, decided on 15.04.2022 by Division ‘
" Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, anber Judicial, Khyber Pakhtunkiny
Service Tribunal, Peshawar.,

Mr. Bakhtié'r (at seriall No.4 of the panel for consideration, wherein

“the names of the appellants also figured) for promotion, who was

also deferred with the appellants. The DPC was stated to be held on

13.01.2022 and vide' Notlﬂcanon No.SO(E)/IRRI:/4-

3/DPC/2019/V61-IX: dated - 28, 03 2022, Mr. Bakhtiar

was

promoted. )

13.At this juncture it seei‘ns necessary to observe regarding the above

. referred adwce sought bv the DPC. As regards first query, whether

|

|
the amended rules notllﬁed on 25.06. 2012 were apphcable to the

employees who were e|Lppoihted in the year 2011 .on acting charge

basis or the present Service Recruitment. rules will be applicable in

the mstant case, it'is observed that the administrative rules cannot

_‘(D_ -

be given retr_ospeetive ffect As regards the second query whether

the junior officers could be pro‘moted' When the seniors already

appointed on'acting ’charge_basis could not -qualify either of

depar tmental B&A exapunanons it is in this 1espect found that the

‘basu. quahﬁeatlon for ehg1b111ty to be consxdel ed for promotion to

_the post of Assistant Er%g_ineef (BPS-17), is passing of departmental

B&A examinations and when the seniors could not get through the

both or any of them, they are not eligible and obviously next in the

144

line-were to be considered.

the Establishment Department:-

(i)  Why the employee’s were appointed on acting charge basis

u‘n'c‘ler. the Khyber Pakhtunklwa Civil Servants (Appointment,

Promotion and Transfer) Rules, 19897

§

i
'
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Service Appeal No.765 9/20'21 fitled “Shahid Ali Khan..vs..Goveanent of KP & others”, Service Appeal No.7660/2021|

titled " Ri=wan versus Governmen* of KP &

thers ", Service Appeal No.7661/2021 titled “Wajahat Hussain versus

Government of KP & others, "Service Appeal No. 7662/20201 titled “Javedullah versus Government & others”, and
Service Appeal No,7663/20201 titled " Inamul ah and Government of KP & others ™, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad I\;’han. Chairman and Mrs. Rozina Rehman, Member Juflicial. Khyber Pakhtunkby

&y

Service Tribunal, Peshaear.
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A

(i)’ Why the matter remained linger on for more than ten years?

(iit) For how- many times the departmental B&A examinations

for these employees in the intervening period were arranged

by the -Administrative Department and - whether they

appeared, availe

i

d opportunity of ‘.appearing in the

examination or. deliberately . avoided -the -opportunity of

opportunity of ap

v

it is observed that no reply-of the Administrative Department in

this respect is. found

these examination

appearing in the jexamination or deliberately avoided the

earing in the subject examination or failed

y . . !
~

placed on the record. Whereas without

replying "the queries the Administrative Department promoted one

Bakhtiar, referred to abave.

5. There seems: lot of con

ﬂlict in the working paper and minutes of the

‘meeting of the DPC htgalcl on 23.06.2021 and that of the replies

submitted by the respon

convened and lengthy

4

panel of .officers for

‘ ) , .
. and contended that the

L

:dents. In the working paper and the minutes

six posts were shown 'T/acamlfor filling, of which the DPC was

exercise of preparation ‘of working paper,

consideration ~ahd>holding of . DPC was

undertaken, whereas in' the replies the respondents took a U-turn

'

bosts were not vacant. If the posts were not

vacant then why the lengthy exercise of preparing working paper,

panel of ofﬁcérs and ab

question Which could n

ove alllholdingl of DPC .was done? This is a

ot have been answered by the respondents in

~ their replies or for that matter during the course of arguments. It was

5

t""\

N
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D::xm:-1 O




xes

Service dppeal No.7659/2021 titled “Shahid /I

i Khan..vs. Government of KP & others”, Service Appeal No.7660/2021

titled *'Rizsvan versus Government of KP & bihers”, Service Appeal No.7661/2021 titled “Wajahat Hussuin versus

CGovermnent of KP & others. "Service Appea
Service Appeal No,7663/20201 titled *inamull

No. 7662/20201 titled “Javedullah versus Government & others”, and

h and Government of KP & others”, decided on 15.04.2022 by Division

Bench comprising Mr. Kalim Arshad Khan, Ch

irman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkiy

| Service Tribunal, Peshawar.

the stance of the respond

ents in the reblies that the Agenda Item

No III was dropped due t(;; non-availability of vacancies under 12%

quota for promotmn of

Assistant Engineers BS-1

Gladuate Sub Englneers to the rank of

7 (i.e."6 Nos. Sub Engineers are working

on regular basis while 7 Nos. Sub Engineers are working on Acting

Charge basis against 12

-Engineers which already

posts in the share quota of Graduate Sub

-xceeds by one number). This stance is in

cléTu‘ negation to the wor

king paper, panel list of the officers and

minutes of the DPC wheérein these 6 posts are shown vacant and

were intended to-be filled |

the respondents that the

acting charge basis, so those were not vacant, it is observed in this

regard that rule9 of th
(Appointment, Promotion

quite clear and is reprodu

'
—

in by promotion. So far as contention of

seats were occupied by the officers on

e Khyber Pakhtunkhwa Civil Servants

 and Transfer) Rules, 1989 (the Rules) is

ced -below for facile reference: -

“9. Appomtment on dcting Charge or current Charge Basis. (1)

NG R

ks (u‘-»““" a
,/(xy\“-“‘"".

vy

© [(2)]. Sub rule (2) of“

Where thé appointing authority carz‘s.i,derea’ it to be in the public
. . [} .
interest to fill a post reserved -under the rules for departmental

. promotion and.the moht .semor ¢ivil servant belonging to the cadre

or service concerned, ‘who' is otherwise eligible for promotion, does

not possess the weczfz!ed length of service the authority may appoint
him to that pest on acting charge basis.

-Provided that no such appoiniment shall be made, if the prescribed

length of service is short by more than [three years].
rule-9 deéleted vide by Notification No. SOR-

: VI(E&AD)I-3/2009/W0[-VIII dated 22-10-2011.

(3) In the case of a post in Basic Pay Scale 17 and above reserved

under the rules to 15| filled in by initial recruitment, where the
appointing authority i

in “the basic scale i

category to fill the pasdt and it is expedient to fill the post, zt mg?
appoint to that postgn acting charge basis the most senior 0} icer
otherwise eligible for promotion in the organization, cadre or
service, as the case may be, in excess of the promotion quota.

(4) Acting charge appointment shall be made against posts which are
likely to fall vacant|for period of six months or more. Aguinst
vacancies' occurring |/0r less than six months

current charge

 satisfied that no suitable officer drawing pay s
‘Which. the post exists is available ing, Jaar‘ ?qz&““
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U
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~N

appointment may be made according to the orders issued from time
to-time. - '
(5) Appomtment on acting ‘charge basis shall be made on the
recommendations o ‘the Departmental Promotion Committee or the
Provincial Selection Board, as the case may be.

(6) Acting charge c& pointment shall not confer any vested right for
regular promotion o the post held on acting charge basis.”

. : :

(Underlining is ours)

16.Sub rulé (2) of the above rule was deletedvide Notification

© No.SOR-VI(E&AD)1-3/2009/Vol-VIII, dated 22-10-2011. The
clei'eted sub-rule is alsoireproduced as under:

Lo ‘ .

“((2) So long as a civil seryant holds the acting charge appom!mem a civil
servant junior to him shallinot be considered for regular promotion but may be
fl;)pt_iinted on acting charge basis to u higher post.)”

17.Before dele,tien: of :sub rule (2) of_the'fuies,’ a jLihibf'éfﬁee'f"'to a
senior eiv.'i.l.se;vant,s"o ]en:g’as he (the-senior) holds the .é}ctir'}g charge
a].Jp'ointme‘m, could nat be eonsidered for regular ixomotion to a
hi‘gher post. "1" he provisions of >Rule 9 of the rules though empowers
‘the A.pp.einting Aﬁthcrity te make 'appointment' of a senior civil

servant on acting charge basis-but, even after deletion of sub rule (2)

of the'ib'id rules, thajt will not ~diéehtitie a junior officer to be

conmdex éd for 1egular promotlon toa hloher post

18 Regar dmg the acting charge appointment, the august Supreme Court
of P.akistan has a-consistent view that such posts being a stopgap

.\gﬁgo‘gﬁ@:‘ arrangement, could not be a hurdle for pron'loting the deserving
L=t .

officers.on their avail abxhty Rellance in this respect is placed on
I

PLC 2015 (CS) 151 titled “Province of Smdh and others

o Versus Ghulam Fareed and others”, 'vyherein the august Supreme
- Court was pleased to hold as under:* | S
;; . : o ‘] .-?... At times officers possessing requisite experience to qualify <




A : I : Service Appeal No.7639/2021 titled “Shahid Ali Khan..vs..Government of KP & others", Service Appeal No.766/2021
' . ’ : titled " Rinwan versus Government of KP & othess”, Service Appeal No.7661/2021 titledd “Wajahat Hussain versus
.. - Government of KP & uthers, “Service dppeal No.7662/20201 titled * Juvedullah versus Government & others”, and
. Service Appeal No.7663/2020/ titled “Inamullah and Government of KP & others ", decided on 13.04.2022 by Divisio

Bench comprising Mr. Kalim Arshad Khan, Chlrivman and Mrs. Rozina Rehman, Member Judicial, Khyb(_r Pakhtunkinw
: Service Tnbunal Peshawar.

" for-regular appoimmcrt may not be ‘available in a department.
However, all such exigencies are taken care of and regulated by
staruory rules. In this respect, Rule 8-4 6f: the Sindh Civil Servants
(Appointment, Promotion.and Transfer) Rules, I 974, empowers the
Competent Huthority lo, appoint a’ Civil- Servant on acting charge
cnd current charge ‘ba.szs It provides that if a post is required to be
filled through promotion and the most senior Civil Servant eligible
Jor: promotion does nat possess the specific length of service,

. appointment of eligible ‘officer may be made on acting charge basis
after  obtaining  approval  of the .appropriate  Departmental
Promotion Commitree/Selection Board. Sub- Rule (4) of the afore-
referred Rule 8 fur ther pmwc{es that appoinmment on acting charge
basis shall be made for vacancies lusting for more than 6 months
and for vacancies likely to last for less than six months.
Appointment of an officer of a lower seale” on higher post on
current charge basis Is. made as a stop-gap arrangement and

should not under any c,llc,l,mzslmzcc'.s, last for moré than 6 months.
This acting charge appointment can neither be construed to be un
| . appointment by -prom tion on regular basis for -any purposes

. including seniority, nor it confers any vested right for regulay
appointment. In other words, appointmeni on current charge basiy
1is purely remporarv in narure or stop-gap arrangement, which

remains operative for Short duration until regular appointment is
made against the post} Looking at the scheme of the Sindh Civil
Servanis Act and Rules framed thereunder, it is crystal clear that

- there is no scope of appointment of a Civil Servant to a higher

" grade on OPS basis except resorting to the provisions of Rule 8-A,
which provides that in exigencies appoinment on acting charge
hasis can be made, subject io conditions contained in the Rules.”

19.The august Supreme Court of Pakistan in another judgment reported

as 2022 SCMR 448 titled “Bashir Ahmed Badini, D&SJ, Dera Allah

Yar and others Versus Hon'ble Chairman and Member of

Admmisrmrion Commirt;ee and Pronlo?tiovq.-Committee of hon'ble
High Court of Baloch:stan and others”, vis-3-vis the stopgap ‘ad

hoc’ and temporary nature, graciously observed that:
' . [ ' .

“This stopgap arrapgement as a temporary measure for d
particular period of time does. not by itself confer any right
on the incumbent for regular appointment or to hold it for
indefinite period but at the same time if it is found that
incumbent is qualified to  hold the post despite his
~ appointment .being in the nature of precarious tenure, he
.~ would carry the right to be considered for permanent
appointment through the process of selection as the
continuation of a%i hoc appointment for considerable
length of time would create an impression in the mind of
the employee that ﬁhe was being really considered to be
retained on regu/cu| basis. The ad hoc appomtment by its
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L. Service' App 2al No 7659/2021 titled “Shahid Ali Khan..vs..Government of KP & others™, Service Appeal No.7660/2021

A - ; titled "Rinwan versus Government of KP & othe#s", Service Appetrt No, 766172021 ulled ‘Wajahat Hussain versts

’ { . . CGovernnent of KP & others, “"Service App'eal No. 7662/20201 titled “Juvedullah versus' Government & others", and

‘ Service Appeal No.7663/20201 titled “i llah and Cover t of KP & others"®, decided on 15.04.2022 by Dnvmon

Bench comprising Mr. Kalim Arshad Khan, G *hairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhtunkineg
. ' Service Tribunal, Peshevar.

very mature is transitory which is made for a particular
perioc.'z’i and creates, no right in favour of incumbent with
lapse of time and|the appointing authority may in his
discretion if necessqry, make ad hoc appointments but it is
not open foi ihe authority to disregard the rules relating to
the filling of vacanties on regular basis in the prescribed
" manner. In the case of Tariq Aziz-ud-Din and others: (in
re: Human Rights\ Cases’ Nos. 8340,9504-G, 13936-G,
13635-P and 14306-G to 143309-G of 2009) (2010 SCMR
1301), this Court held that .in case where the appointing
authority is satisfi e<i1' that no suitable officer is available to
" fill the post and it is expedient to fill the same, it may
appoint to that post on acting charge basis the most senior
officer otherwise eligible for promotion in the cadre or
service as the case may be. It is the duty and. obligation of
“the competent authorzty to consider the merit of all the
\ el:gzble candidates iwhile putting them in juxtaposition to
" isolate -the meiitorious amongst them. Expression 'merit’
includes lzmztatzonsﬂprescmbed under the law. Discretion is
to be exercised acc@rdmg to rational reasons which means_.
. that; (a) there be f inding of primary facts based on gooa’
‘evidence; and (D)| decisions about facts be made for
 reasons’ which serve the purposes of statute in an
- intelligible' and reasonable manner. Actions which do not
meet  these threshold requirements are considered
arbitrary and misuse of power [Director Food, N.W.F.P v

Messrs Madma F. lolur and General lels (Pvt) Ltd. (PLD
2001 SC 1 ) ”

*

ZO.Simil_arLy, 1 2016 SCMli{ZlQS titled “Secretary to Government of

the Punjab, Communication and Works Department, Lahore; and
. others' Versus Muhammad Khalid Usmani and others” the august

Supré,me Court was pleased to have observed as fOllOWS‘

"15 “As s ewderzlt from rhe tabuiatwn given in the
earlier part of thisi Judgment, we have also noted with
concern that the reSpondents had served as Executive -
Engineers Jor many' vears; two of them for 21 years each
and the two others. for 12 vears each. The concept of
fowzatmg promotion of a civil servant in terms of rule 13
of the Rules is obVﬂouslv a stopgap arrangement where
posts become avazlalble in circumstances specified in Rule
13(i) of the Rules and persons eligible Jor regular
promotion are not available. . This is why Rule 13(iii) of
the Rules provides that an officiating promotion shall nor
confer arny right of promotion on )ecru/az basis and shall

|

|
i
'
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: . | Service dppeal No.7659/2021-titled "Shahid A‘i Khan..vs..Govermnent of KP & others”, Service Appeal No.7660/2021
. C titled " Ri=wan versus Government of KP & dthers’, Service Appeal No.7661/2021 titled " Wajahat Hussain versts

) . Ciovermment of KP & others, "Service Appeai No. 7662720201 titted “Javedullah versus Government & others”. and
- . . Service Appeal No.7663/20201 sitled "lnanm[l:!h and Government of KP & others”, decided on 15.04.2022 by Division
Bench'comprising Mr. Kalim Arshad Khan, Ch n('r:m'm and Mrs. Rozina Rehman. Member Judicial, Khyber Pakhtunkiw.

s . Service Tribunal, Peshewar,

: be liable to be terminated as soon as a person becomes
° o {- ‘ .
available for promotion on regular basis.”

‘The august Apex Couwt in ,paragraphs 20,21 & 22 ruled as under:

- “20. The record produced before us -including the
working paper produced- before the DPC held on
11.08.2008 shows that the sanctioned strength of XENs in
the appellant- Depantment at the relevant time was 151,
out of which 112 were working on regular basis and 47
on officiating basis. \Ir is also evident that 39 Lxecutive
Engineers' posts were available for regular promotion.
This clearly shows {that 39 Executive’ Engineers were
working on officiating basis- against regular vacancies.

[ We have asked the learned Law Officer to justify such a '
practice. He has submitted that this modus operandi is
adopted by most Goyernment Departments to ensure that

| corruption and unprofessional conduct is kept under

" check. We are afraid the justification canvassed before us

s not. only unsupported by the law or the rules bur also

lends ample supportito the observations made in the Jafar .

- Ali Akhtar's case reproduced above. Further, keeping ~
civil servants on officiating positions for. such long
periods is- clearly Violative of the law and the rules.

- Reference in this regard may usefully be made to Sarwar
Ali Khan 'v. Chief|Secretary to Government of Sindh
(1994 PLC(CS) 4114), Punjab Workers' Welfare Board v.
Mehr Din (2007 S€MR 13), Federation of Pakistan v.
Amir - Zaman  Shipwari (2008 SCMR  1138) and

‘Government oway"]ab v. Sameena Parveen (2009 SCMR
/). : : ‘

1

2], During hearing of these appeals, we have noted
with.concern that the device of officiating promotion, ad
hoe promotion/appgintment or temporary appointment
etc. is used by -Go%ernmmt Departments to keep civil
servants under thein influence by hanging the proverbial
sword of Damoclesy over their heads (of promotion ‘on
officiating basis’ li "H'ble“m.rezversion). This is a constant
<P ' source of insecurify, wuncertainty and anxiety for the
e concerned civil seryvants for-motives which. are all too
obvious. Such pracltices must be seriously discouraged
and-stopped in the interest of transparency, certainty and
predictability, which are hallmarks of a svstem of good
governance. As observed in Zahid Akhtar v. Government
of Punjab (PLD 1995 SC 530) "a tamed subservient
bureaucracy can neither be helpful to the Government
nor it is- expected 'to inspire public confidence in the
administration”. : ‘
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& Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhmnk/pv

Service Tribunal, Peshawar.

22, This issue wgafs earlier examined by this Court in
Federation of Palistan v. Rais Khan (1993 SCMR 609)
and it was held that "it is common knowledge that in
spite of institution| of ad hoc appointments unfortunately
 being deeply entrenched in our service structure and the
period of ad hoc service in most cases running into
several years like the case of the respondent (8 years' acl
hoc service in |BPS-17)., ad hoc appointees are
considered to h'alve hardly any rights as opposed to
regular appointees though both types of employees mcy
be entrusted with identical  responsibilities  and
discharging similar duties. Ad hoc appointments belong
to the family of "officiating”, "temporary” and "until
further orders" |appointments. In Jafar Ali Akhtar
Yousafeai v. Islamic Republic of Pakistan (PLD 1970
Quetta 115) it was observed that when continuous
officiation is.not specifically authorized by any law and
the Government/competent authority continues to treat
! _ the incumbent of lu post as. officiating, it is only to retain
" extraq disciplinary] powers or for other reasons including
those of inefficiency and negligence, e.g. failure on the
part of the releva{zr authorities to make the rules in'time, -
that the prefix "officiating” is continued to be used with
the appointwient land in some case for years together.
- And in’ proper ¢ases, therefore, Courts (at that time
Service Tribunals had not been set up) are competent 1o
decide whether Yfor practical . purposes and for legal
corsequences Su-t,th appointments  have permanent
character and, when it is so found, to give legal effect to
it." In Pakistan Railways v. Zafarillah (1997 SCMR
1730), this Cowrt observed that, "appointments on
current or a'ctméf charge basis are contemplated under
the instructions ds well as the Rules for a short duration
as a stop-gap arrangement in cases where the posts are
to be filled by initial appointments. - There ore,
continuance of such appointees for a number of years on
current or acting charge basis is negation of the spirit of
“instructions and the rules. It is, therefore, desirable that
“where appointmc!:lzms, on current or acting charge basis

ATTR STED , are- necessary z'n'i the public interest, such appointments
: . -should not continue indefinitely and every effort should
/ ‘ be made to fill posts through regular appointments in
v :::}i . -shortest possiblel time.” |
'

By way Aof the stated valuable judgment referred to above, the
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L e Service Appeal No.7659/2021 titled “Shah

i ] titled " Rinwvan versus Government of KP,
. s Government of KP & others, "Service Ap,
- | Service dppeal No.7663/20201 titled “Inan
Bench comprising Mr. Kalim Arshad ihen.

d Ali Khan..vs..Government of KP & others”, Service Appeal No.766(0/2021
& others”, Seryice Appeal No.7661/2021 titled *Wajuhat Hussain versus
seal No.7662/20201 titled “Javedullah versus Government & others”, and
wllah and Governinent of KP.& others”, decided on 15.04.2022 by Dwmon

‘Chairman and Mrs. Rozina Rehman, Mcmber Judicial, Khyber Pakhtunkiw
1 Service Tribunal, Peshawar,

_reSpondents were allowed and the order,' iinpugned before the
Service'Tribun‘a‘l dated 25.08.2008 passed by the Secretary,
Communication and Work-s Départment, Go.vernment' of the

Punjab, Lahore, reverting them to- their -original ranks of

Assistant Engineers, was set aside to their extent. As a

consequeﬁce, 'all the res’pondenps were dee.ined..'to have been
prorhotcd as Execuﬁve I?ngine‘ers on regular bds.is with’ effect -
frony the _respective'_dateis on which they were promoted ‘on
ofﬂciati'ng‘, basis' wifh al}f copsequential benefits. It was fﬁrther
hel& that thf; colndition. of 'on o}fﬁciati'ng Easis‘ contained lin
promotion orders of all tllle rgsp.ondents shall stand d‘éléted but it
walls a caée whg_re the persons pfombted—"’on ofﬁciéting’basisl/"

were duly qu.aliﬁe‘d to] be regularly ‘promoted against the

‘promotion posts, therefore, wisdom is derived that in a case; like

one in hand, where the persons promoted ‘on acting charge

basis” did not possess the requisite qualification or other

prescribed criteria for promotion, should remain ‘on acting
charge basis’ i.e. that made for stopgap arrangement till their

_qualify.irig for their e ilgibil‘ity' and suitability for regular
promotidn or til] the eiv%ilabili‘ty of the suitable and qualified

- officers. The officers prpmoted ‘on acting charge basis’ could

not, unfortunately pass lthe requ131te either grades B&A both

s exammatlons or any of the two grades ‘examination, therefore,

Tl

they were not‘found eli 1|ible as per the.workin'g paper. And as

. they were ‘on actin char e basis’ for more -
{on Officer LL\tnudt;ora) g | g mo than a decade the

. £ Mar
gp“sm Demﬂmem Pe ‘Shc\.
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Service Appeal No.7659/2021 titled Shahrc
titled “Rizwan versus Government of KP & others”™, Service dppeal No,7661/2021 mled ‘Wajahat Hussain versns
Government of KP-& others, “Service App
Service Appeal No.7663/20201 titled *Inam
Bench comprising Mr. Kalim Arshad Khan, C

Ali Khan..vs..Government of KP & others ", Service Appeal No.7660/2021

2al No. 7662/2020! titled “Javedullah versus Government & others", and
Hiah and Government of KP & others”, decided on 15.04.2022 by Dlws:an

‘hairman and Mrs. Rozina Rehman, Member Judlmal Khyber Pakhtunkhw,
Service Tribunal, Peshawar. - :

department seems reluctant to fill the vacancies, (occupied by

them ‘on acting charge.

.availability of suitable and

21 The honourable ngh C

hasis’) by regular promotion despite |

qualified officers.

ourt of Smdh in a case reported as 2019

PLC (CS) 1157 titled “/gtraullah Khan Chandio versus Federation

of Pakzstcm through ,Secrjetary Establishment and another observed

as under:

22'.Proveeedi..ng ahead, Ru]e

“16. Admittedly,
Service of Pakists

~would be reckc»nec

|

the Petitioner was encadered in Police

an on 19.10.2010 and his seniority
from that date. We are mindful of

the faet that acting charge promotion is v1rtuallv Qa

stopgap “arrange

ment, where selection is made

pending regular p

romotion of an officer not available

at the relevant tim

e of selection and creates no vested

nght for nromouo

(Underliving is lours)

appointment. Sub rule _1(2) of rule 3

n aoamst the post held.”

> 3 of the rules pertains to method of

.of the rules empowefé the

department concerned tio lay down the method of appointment,

- qualifications and other conditions applicable :to a post in

consultation with the Estr}ablishment and Administration Department

and the Finance "Departlrkllent.

transfer. SuB rule (3) of 1

whilievs

CService UCrilnaniat

- Rushas

Set.‘uof\m aﬁ

{erigation

\%*

1: 5% ‘!ﬂ\i s

. While. Rule 7 of the rule‘ls is regarding appointment by promotion or
. ) 1 T . .

ule 7 of the rules states that:

(3) Persons possessing. such qualifications and

Sulfilling such condj

tions as laid down for the purpose of

promotion or transfer to a post shall be considered by

the Departmental:

Provincial Selectior
the case may be.” |

Promotion. Committee or . the

» Board for promotion or transfer, as
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. Service dppeal No.7639/2021 titled "Shahl ‘lh Khan, vs..Government of KP & others ™, Service Appead No.7660/2021

- . . titled "' Rinwan versus Government of KP ¢ others™ , Service Appeal No. 766172021 luled “Wajahat Hussain versus

; bo Government of KP & others, "Service Apgeul No. 7662/2020! titled “Javedulluh-versus Government & others ™. and
Service Appeal No, 7663/2020). titled “inantullah and Government of KP & others™, decided on 15.04.2022 by Divisior

Hench comprising Mr. I\alun Arshad Khan “hairman and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhtunki

. Service Tribunal, Peshavar.

This means .onljl'.the persons;possessing the.‘qual.liﬂcations and
fL\.lﬁ]_liﬁg'such ‘conc’liﬁo.n" as laid cioWn for the purpése of
pro'motion.shall be con's,i_'dered f01; promotion because it'does
no,t"leave room for the|persons, who do r{dt possess such
qualiﬁcatién .an'd fulfil !ing '. such . conditions, | to be also

considered  for  such. promotion. Vide Notification

NO.SO(E)/IRR:/23-_5/'73. idated 17.02.201 1,: the Trrigation
' , Departnient of the Khybji-,i' Pe_akhidnkhwa, in_consultation with
the Establiéhrflent. & Adi%ninistratién Department and Finance
Déparﬂneht, laid | dolen, | the method. of recAru‘itment,
qLITlificatiqn and _otﬁei' condiiions.s'per.:iﬁed in colu.mhs No.3 to

5 _c'|)f Appeh_dix (pages 1 to 5) to the above notification, made

applicable _t"o the posts in. column No. 2 of the Append1x At
ser 1al No. 4 of the Appendix the post of Assis-tant Engineer/Sub;

y Divisi(mal Ofﬁcer/ASsistant Director (BPS-17) is mentioned.

The QLlaliﬁcation for 'appoimmeni is‘pre_scribed to be BE/BSc

Degree in 'Civil/Mechanical Engineering from a recognized
-' ! B '
| . ’ o

,Univers’it'y. Sixty-five percent of the posts were to be filled in

through mmal 1ecrultment Ten pelcent by plomotlon on the

\%\(;at‘g’lﬂshls of seniority cum fithess from amongst the Sub Engineers
‘;@ff,ﬁwrﬁ\ 2 |

th.o aqquired, during service, degrec in Civil or Mechanical

. . ’ .
- Engineering from a recc].ignized University. Five percent by

promotion, on the basis of seniority cum fitness, from amongst

b’ Bl the Sub Engineers who jjoined service as degree holders in
eshi: FURvvr ’ ’ : .
Civil/Mechanical EhFineering.' ~ Vide Notification
oi ’ -

v‘\%

LRVAY
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Service Appeal No.7659/2021 titled “ShahrdlAh }\han vs..Government of KP & others™, Service dppeal No.7660/2G21
) titled " Rizwan versus Goverpment of KP & others”, Servicé Appeal No.7661/2021 titled " Wajahat Hussain versve

: ’ b Governuent of KP & others, "Service Appeal Nu.766 2430201 titled “Javedullah versus Government & others”,

* . Service Appeal No.7663/20201 titled “Inannjilah and Government of KP & others”,

: .l'?ench comprising Mr: Kalim Arshad Khan, C

and
decided on 15.04.2022 hy Dn'm(m
hairman and Mrs. Rozina Rehman, /\Ic mber Judicial, .’\hyber Pakhtunkiny
Service Tribunal, Peshawar. =

NO._SOE/IRIU/2’3-.5/2010.-~ 1 dated 25-.06.2012, the notiﬁgatibn

‘of 2011 was amendéd. The amendments, relevant to these

appeals, aré reproduced as|under:
Amendments
In the Appendix,

1.” Against serjal 'N'_o.'4,-in' column No.5, for the éxisting
entries, n clausé. (b), (c)and (d), thé following shall

be réspectively substituted, namely:

(b) tV.v’e'lvé 'percient"»by ,ﬁfoﬁmtion, on t.he'.'basis of
s‘e.niorlity cum ﬁ‘tne'ss, from"~ amongst the Sub
. E‘r‘igineers,' havihg degree m Civil Engineering or
..Mechanical .quir‘xeering- frdxlﬁ--' a re;ognizéd,__.
University and have p"assed departmental grade E&A

examination with five years’ service as such.

Note:- For the purpose of clause (b), a joint senjority

list of the Sub' Engineers having degree in Civil
Engineering or Mechanical Engineering shall be
~ maintained and their seniority is to be reckoned from

the date of their glppoinltment' as Sub Engineer.

!

rontained the requirement of the rules and

24.The working ﬁ.aper also ¢
. : o

in view of the same, the panel of officers was prepared on

et p:kl::\‘:;\h“” proforma-II which clea

Service fy lhun at
trestan s

rly shows thdt all the appella.nts were

PageZO

ellglble and the ofﬁc.ers, |who were allegedly holding acting cha1 ge




o Service Appeal No.7659/2021 titled “Shahid Ali Khan..vs:.Government of KP & others", Service Appeal No.7660/2021
v ! titled “Rizwan versus Government of KP & others ", Seryice Appeal No.7661/2021 titled "Wajuhat Hussain versus
) oo - " Government of KP & others, "Service Appe'I ! No.7662/20201 titled “Javedullah versus Government & othiers”, and
h . Service Appeal No.7663/20201 titled "1, h and Government of KP & others", decided on 15.04.2022 by Divisios
. Bench comprising Mr. Kalim Arshad Khan, Chairman and Mrs. Rozina Rehman, MembérJudicial, Khyber Pakhtunkiny
. Service Tribunal, Peshawar. ’ :

of the .po'sts-, were not eligible. Neither any deficiency of any of the

'apﬁellants could be .poih_tged out iﬁ the replies nor arguedebefore' us
rather in paragraph 6 of t}w réplies, the eligib‘.il.ity and fitness of the
a‘ppellant's‘ we;s .admitted! in .'unc_quivocal ter'ms.. ‘"The only reason
which was stat.ed iﬁtheérepliés,the non—availabillitylof the .posts
because the ‘vac.;:mt 'p.os.tsll detailed in ihe working paper and in the
, : minutes of the DPC, wéfe Qcéfupied by 'th_e ineligible officers on
acti.hg charge basils sinoé 2201 1in v:qtter violation of the rules and the

method léid down by the 'depiartment' concerned. -

3
[

_ ‘25.111 a recent judg;nént reizaoﬁed a.sl 2022 SCMR 448-titled “Bashir

| Alqnfzed Bc.zdini,‘D&.S.‘J, Eiera Allah Yar and others Versus Hon'ble

.C;liairman _and ~Membar. of Administration E Qo'mmittée and

P At>m0tié}1 Committee of hoﬁ’blé High. C((nirt. of szlochiszar(..- and
 others”, the august Supreme C(.)Lll’t of Pakistan has held as undm::

, :
g 13, According to| Section 8 of the Civil Servants Act,
o 1973, for proper administration of a service, cddre or post,
: the appointing autherity is required to make out a seniority
list of the members, but no vested right is conferred to a
particular seniority, in such service, cadre or post. The
letter of the law further elucidates that seniority in a post,
I - - service.or cadre to {'Aihich a civil servant is appointed shall
- take effect from the date of regular appointment to that
post, whereas Sectign 9 is germane to the promotion which
prescribes that a civil servant possessing such minimum
qyaliﬁcations as mllay be prescribed shall be eligible for
) promotion . 10 a 'higher post under the rules for
L,\C‘)‘Qv‘%“es & departmental prom?tion in the service or cadre to which
\Jg::'_i'\‘i‘“m'{,-ag_m & he belongs. Howeyer, if it is a Selection Post then
) promotion shall. bed granted on the basis of selection on
‘merit and if the post is Non- Selection' Post then on the
basis of Seniorizy-czllm-ﬁtness. A quick look and preview of
Rule 8-B of the Ciyil Servants (Appointment, Promiotion
and Transfer) Rule'ls,ﬂ] 973 ('1973 Rules') shows that an
* Acting Charge Appeintment can be made against the posts
which are likely to fall vacant for a period of six months or

L
I

ey _Page2 1




Service Appeal No.7639/2021 titled “Skahid l 1i Khan..vs..Government of KP & others”, Service Appeal No. 766072021

* fitled " Rizwan versus Goverument of KP &others”. Service Appeal No.7661/2021 litled “Wajahat Hussain versus
Gaovermnent of KP & others, "Service Appec'gl No.7662/20201 titled “Javedullah versus Government & others”, and

Service Appeal No.7663/20201 titled "1 Hah and Gover t of KP &-others™, decided on 15.04.2022 by Division

service Tribunal, Peshawar.

itrmun and Mrs. Rocina Rehman, Member Judicial, Khyber Pakhtunkhws

Bench comprising Mr. Kalim Arshad Khan, C'i

more which apppintment. can be made on the
recommendations of Departmental Promotion Committee

. or the Selection Bgard. The acting charge appointment
" does not amount to an appointment by promotion on
regular basis for any purpose including seniority and also
does not confer any, vested right for regular promotion to
the post held op acting charge basis. Under Rule 18, the
“method of making Ad-hoc Appointments is available with
the procediire that if any post is required. to be filled under
the Federal Public Service Commission (Function) Rules,
1978, the appointing authority shall forward a requisition
to the Commission [immediately. However, in exceptional

. cases ad-hoc appointment may be made for a period of six
"months.or less with|prior clearance of the Commission as
" provided in Rule 1'9 wherein if the appointing authority
considers it to be in public interest to fill a post falling
within the purview of Commission urgently pending
nomination of a candidate, it may proceed to fill it on ad-
hoc basis for. a period of six months. The reading of
Balochistan Civil S'frvants Act, 1974 also reveals that the
provisions made upder Section 8 are similar to that of
Civil Servants Act| 1973. Here also in Section 8, it is

\ clarified that the seniority in the post, service or cadre to
which a civil servant is promoted shall take effect from the
date of regular apﬁyointment to that post and the criteria

for promotion is also laid down with like prerequisites for -
the selection post ahd or non-selection post as provided in
Civil Servants Act,{1973. So far as ad-hoc and temporary
appointments are concerned; Rules 16 to 18 of Balochistan
- Civil Servants "(A;%pointment; . Promotion and Transfer)
Rules, 2009 also enlightened that in case a post is required
to be filled through Commission, the Administrative
Secretary of the Department shall forward a requisition in
the prescribed form to the Commission, however, when an
Adm;inistrative' Department considers: it to be in public
interest to fill in a post falling within the purview of
Commission urgently, it may, pending nomination of a
candidate by the Commission, with prior approval of the
competent authority, proceed to fill such post on ad-hoc
basis for a period rfzot exceeding Six months by advertising
the same. The Acting Charge appointment is encapsulated
under Rule 8 with, the rider that appointment on acting
charge basis shall neither amount to’ a promoiion on
regular basis for any purpose including sénzﬁori‘ty, nor shall

it confer any vested right for regular promotion to the post

held on acting chailge basis.”

|

.
|
|
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C, Service Appeal No.7639/20): 71 mled Shahid Eﬂa Khan..vs..Government of KP & others", Service Appeal No. 7660/2021 ) A‘a

; titled " Rizwan versus Government of KP & others ", Servige Appeul No.7661/2021 mlul ‘Wajahat Hussain versus
by Government of KP & others, "Service Appe { No. 7662/70201 titled “Javedullah versus Government & others”, dnd
- . Service Appeal No.7663/20201 titled “Inaniullah and Government of KP & others”, decided on 15.04.2022 by DIW sion|
Bench compr mng Mr. Kalim Arshad Khan, Chairman und Mrs. Rozina Rehman, A/l:.mher Judicial, Khyber Pakhtunkine

. Service Tribunal, Péshawar. .

~

e
o

"26.Last but not the least, it seems quite astonishing that, while negating
. ) . | . .
their own stance that th'are w'as no vacancy available; so that the

appellants could be pro*noted the respondents 'vide Notification

No. SO(E)/IRRI /4 3/DP( /2019/Vol-IX dated 28. 03 2022, promoted

Engr. Bakhtiar, (only one of the' ehglble) Graduate Sub-

Engmeer/Assmtant Englllneer BS-17 J(ACB‘ means acting charge
1
ba31s) to the post of A531stant Engmeer (BS 17) on regular basis.
This ‘actign of t'he. resporllder}ts not only §pea1<s voluiﬁes about their
.malaﬁde but a.lso p.ro‘vesg the'stang;e taken by the abpé-llants that they
ﬁyere‘beirig dis,crimiﬁatei'i ﬁnd‘were not being dealt with equally or
‘n ac_cordaltice with law. |
27.Before .ﬁarting with the judgxnent we .dee'm'ed' it ‘appropriate to

. address a possible question and that is whether the minutes of the
o : : '

meeting of the DPC, deferring the Agenda item-III ‘pertaining to
promotion, whereby the appellants were, in a way, ignored from
: promofiibn on the pretext discussed hereinabove, could be termed as

‘final order’ 'enabl’ing'[the appellants to- file appeal before this

- Tribunal. In this respect we will refer and derive wisdom from the

judgment of the august lSuprefne Court of Pakistan reported as PLD

1991 SC. 226 .ti.tléd “D# Sabir Zameer Siddiqui versus Mian Abdul
A"f”'rr STET Malik and 4 o‘i‘heﬁs”. It was f.oprid‘ by the honourable Supreme Court

|
that:

“5. There is'no requirement of law provided anywhere as
to how a final' order .is to be passed.in a departmental
proceeding. In_|the present case, hot only the
representative of. Jhe competent authority considered the
comments foere '! in_the High Court to _be the final

Paqe23
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" Service Appeal No.7659/2021 titled “Shahid A{!r Khan..vs..Government of KP & others™, Service Appeal No.7660/2021 ;"‘*_ U
i i titled " Rizwan versus Government of KP &\others”, Servige Appeal No.7661/2021 utled ‘Wajahat Hussain versus eEL S
i b Gavernment of KP & others, "Service Appeal No. 7662/20201 titled “Javedullah versus Government & others", and ’/
. N Service Appeal No.7663/20201 titled * fnamul, 'ah cmd Government of KP & others”. decided on 15.04.2022 by Divisiont
. Bench comprising Mr. Kalim Arshad Khan, Chairmar » and Mrs, Rozina Rehman, Member Judicial, Khyber Pakhtunkhwg
) : : . Service Tribunal, Peshenvar.

. order _but the High Court_itself acted on sich
" representation_thereby inducing the appellant fo seek
further relief. in_atcordance with law. The appellant

could, in the cir¢umstances, approach the Service
Tribunal for the relief.”

(Underlining is ours,

28.We alsd refer to the jngment-'of the 'honourable High Court of

Sindh reported as 20001 PLC CS 206 titled “Mian Muhammad

Mohsin Raza versus Miss Riffat Shiekh First Senior Civil Judge and

others”, wherein the hondurable High Court of Sindh; while dealing
with the teim ‘final order observed as under:

“It would not be out of place to mention that appeals
before the Service Tribunal are provided by section 4 of
the Sindh Service Tmbunals Act, 1973, ‘against any "final
order". The term - order" cannot be given any restricted
‘ connotatzon and as held in Muhammad Anis Qureshi v. -
i Secretary Ministry lof Commu(:ication 1986 PLC (C.S.)
664, the word "order' as used in section 4 of the Service
Tribunals Act, 1973, is used in a wider sense.to include
any communication which adversely affects. a civil
servant.” ' ' '

( Una’er/ mzng is oursy

For the toregomg reasons, we hold that the minutes of the

, meeting of the DPC dated 23.06.202 1, defei‘ring the Agenda item
No.1II relating to pro_moti('m would amount to depriving/ignoring
‘the appeila-hts from promotion and is thus a communication

adversely affect'ing.them,' therefore, it'WO'uld.b'e considered a

T , - A . ' .- . '
ATTESTED final order thhx.g the meaning of section 4 -of the Khyber

Pakﬁtunkhw_a Service Triblnal Act, 1974

Ll SR TS RERFT Y o

29.In the given mrcumstances we allow these appeals and\dlrect the

;espondents' to consider

the appellants for pr'omotion against the

|
|
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Ali Khan..vs..Govermnént of KP & others”, Service Appeal No.7660/2021
titled “Ri=wan versus Government of KP & others ™, Service-Appeal No. 7661/2021 titled “Wajahat Hussain versus

Govermnent of KP & others, "Service Appgal No. 7662720201 titted “Javedullah versus Governiment & others”, and
Service Appeal No.7663/20201 titled " Inamy llah and Government of KP & others”, decided on 15.04.2022 by Division
Bench comprising Mr. Kalim Arshad Khan, C hairman and Mrs. Rozina Rehman, Member Judicial, Khyber Pakhiunkhw
. " | Service Tribunal, Peshavar.

Service Appeal No.7659/2021 titled “Shahit

vacant posts. The DPC shall be held at the earliest possible, but not
later than a'month of receipt .this, judgment>Copies of this judgment

be placed on all the con'r};eéted appeal files. Consign.

N, . o | . - ’ . ' ‘
30.Pronounced in open Qourt at Peshawar and given under our

hands and the seal of th;e Tribiinal on this 15" day of April, 2022.

" KALIM ARSHAD KHAN
Chairman

‘ . (Approved for
|

Ceﬁiﬁea o be ture cow |
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MINUTES OF THE DEPARTMENTAL PROMOTION COMMITTEE MEETING HEB>\

ON_19.07.2022 AT 1400 HOURS UNDER THE CHAIRMANSHIP OF SECRETARY
IRRIGATION DEPARTMENT

In order to fill in the vacant posts of different categories in the Irrigation
Department on regular and acting charge Pbasis, a meeting of the Departmental
Promotion Committee held on 19.07.2022 under the chairmanship of Secretary
Irrigation. The following attended the meeting: - ’

and apprised the forum aBout the agenda items. The Additional Secretary, Irrigation
Department presented the agenda Items. :

Agenda Item No. I

Promotion of Diploma Holder Sub Engineer to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).

%

1. Muhammad Ayaz, Secretary Irrigation . In chair .
'Engr: Ghulam Ishaq Khan, C.E (North) Irrigation . Member
Mr. Muhammad Nawaz, Additional Secretary Secretary/Member
Irrigation Department. o
‘4. Mr. Sultan Wazir, Section Officer (Reg-V), . Member
Establishment Department. - -
5. Mr. Niamat Khan, Section Offi icer (SR-III), . Member
Finance Department. '
2. The following agenda items were discussed in the meeting: -
i. Promotion of Diploma Holder Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).
ii. Promotion of Graduate Sub Engineers to the post of Assistant
Engineer/Sub Divisional Officer (BS-17).
- il Promotion of Assistant/Stenographer to the post of Superintendent (BS-17)
(Regional office Cadre). ‘
3. After recitation from the Holy Quran, the chair welcomed: the participants

4. The Additional Secretary informed the forum that three (03) No. posts of -

Assistant Engineers/Sub Divisional Officers (BS-17) are lying vacant in the Department
which are required to be filled in under 15% quota by promotion on the basis of
seniority-cum-fitness from amongst the Sub Ehgineers who hold a Diploma in Associate
Engineer in Civil, Mechanical, Electrical or Auto Technology and have péésed
Departmental Grade B & A examination with five (05) years service as such.

5. After threadbare discussion and scrutinize all the credentials of the

. officials/officers included in the panel, the committee unanimously recommended the

following Diploma Holder Sub Engineers to the Post of Assistant Englneer/Sub Divisional
Officer (BS-17) on regular basis.

i, Mr. Khawar Nadeem.
il Mr. Habib-ur-Rehman.
iii. Mr. Daud Khan
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6. The Additional Secretary informed the forum that four (04 No.) ex-cadre/project
posts of Assistant Engineers/Sub Divisionai Officers (BS-17) are lying vacant due to posting of
regular SDOs which are required to be filled in under rule 09(4) of the Appointment, Promotion
and Transfer Rules, 1989.

7. The committee after detailed discussion and examine the service record and synopsis
of the officials included in the panel. The officials at Sr. No. 06 and 07 ie.
Muhammad Imran and Mr. Nisar Ahmad, Sub Engineers have not submitted PERs for the
period from 11.12.1988 to 31.12.2021 and from 01.01.2011 to 31.12.2021 respectively, hence
the committee not considered their appointment/promotion. The committee further
recommended the following eligible Diploma Holder Sub Engineers to the Post of Assistant
Engineer/Sub Divisional Officer (BS-17) on acting charge basis.

i Mr. Qudratuliah.

il.  Mr. Magsood Ali.

iii.  Mr. Muhammad Igbal
iv. Mr. Muhammad Yaqoob

Agenda Item No. II

Promotion of Graduate Sub Engineer to the post of Assistant Engineer/Sub
Divisional Officer (BS-17).

8. The committee was apprised that Five (05) No. regular posts of Assistant
Engineers/Sub Divisional Officers (BS-i7) are lying vacant in the Department which are
required to be filled in under 12% quota by promotion on the basis of seniority-cum-fitness
from amongst the Sub Engineers having Degree in Civil Engineering or Mechanical Engineering
from recognized University and have passed Departmental Grade B&A Examinations with five
(05) year service as such. The Representative of Establisnment Department raised observation
that Five (05) No. Acting Charge Sub Engineers are already working against the post of SDOs
and they are drawing salaries against the regular post of SDOs. However, it has been clarified
by the forum that the already Acting Charge SDOs are drawing Salaries against the Project
Posts. The committee examined the case of the officers/officials included in the panel at Sr.
No.1to 3, 5t0 7, 9,12,14,15 and 16, who have not passed the Departmental examination(s).

9. The committee was informed that the Graduate Sub Engineers who have passed the
Departmental Grade B&A examination have filed a Service Appeals No. 7659-7663/2021 with
the prayer that on acceptance of the instant appeal, impugned decision/recommendations of
the Departmentai Promotion Committee (DPC) meeting held on 23.06.2021 may be declared
illegal and unlawful in which promotion of the appellants was deferred. The aggrieved official
filed an appeal in Service Tribunal and the Service Tribunal in its judgment dated 15.04.2022

allow the appeals/prayers and directed the respondents as under: -

"To consider the appellants for promotion against the vacant posts. The DPC shal,

be held at the earliest possible, but not later than a month of receipt thi:
Judgment”

10. The Department refer the case of appellants alongwith judgment of the
Service Tribunal dated 15.04.2022 to the Law Department for consideration of the scrutiny
committee meeting. In turn the Law Department held meeting of the said committee or

29.06.2022, advised that the Administrative Department may consider the case of appellants fo:
promotion, instead of filling of CPLA (Annex-1).
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11. After examining all tﬁe relevant record and judgment of:Service‘ Tribunal
dated 15.04.2022 in. Service Appeals filled by appellants, the ;ommittee unanimously
recommended the following (05) eligible Graduate Sub Engineers to the post of
Assistant Engineer/ Sub Divisional Officer (BS-17) who have passed Departmental
Grade B&A examination in Irrigation Department on regular basis w.e.f the date of
deferment of the previous DPC meeting i.e. 23.06.2021

i Mr. Inamullah.

i, Mr. Shahid Ali Khan.
iii. Mr. Rizwan.

iv. Mr. Javedullah Khan.
V. Mr. Wajahat Hussain.

Agenda Item No. III

Promotion of Assistant/Stenographer to the post of Superintendént (BS-17)

(Regional office Cadre).
12. The forum was informed that one (01) No. regular post of Superintendent
(BS-17) is lying vacant which is_required to be filled in by promotion on the basis of
seniority-cum-fitness from amongst the Assistants and Senior Scale Stenographers with
at least five-year service as such. The committee was further apprised that three (03)
No. ex-cadre/project Post of Superintendent are lying vacant in the Department which
are required to be filled in on appointment on acting chargé basis.

13, After examining all the relevant record of the Assistants'(BS-16)/ Senior

Scale Stenographers included in the panel, recommended Mr. Nazir Ali, Assistant
(BS-16) to the post of Superintendent (BS-17) in Irrigation Department on regular
basis and deferred the case of acting charge Superintendents.

‘The meeting ended with vote of thanks from and to the chair.

. Secretary Irngatlon
? ,' Chalrman
. 40 N :
Chlef Emb beér (Nofth) / i Additional Secretary
Irrlgatlona Jepartment Irrigation Department
(Member) (Member/Secretary)
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Section Officer (R-V) Sectlon Officer.(SR-1IT)
Establishment Department Finance Department
(Member) (Member)
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AUTHORITY LETTER

I, Additional Secretary to Gowvt. of Khyber Pakhtunkhwa Irrigation Department do
hereby authorize Mr. Roz Amin, Superintendent (BS-17) Litigation Section, Irrigation

Department to file Para-wise comments and make statement before ‘the Khyber. = " ..
‘Pakhtunkhwa Service Tribunal, Peshawar in connection with Sefvice Appeal N0.24/2023 .~ = -~ -.

filed by Engr. Muhammad Mustajab Khan SDO Drainage, Vs Government of Khyber
Pakhtunkhwa through Chief Secretary & others.

ADDITJONAL SECRETARY, .
IRRIGATION DEPARTMENT



