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The application for restoration of appeal No.

1328/2018 submitted today by Mr. Shamsul Hadi

Advocate. It is fixed for hearing before touring Division

Bench at-Swat on
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By the order of Chairman
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(& FORE THE KHYBER PAKHTOON KHWA SERVICES
TRIBUNAL, PESHAWAR

Q%W{ﬁm Appicatio 1o '/7‘)23

Whvher Pakhw&hwa
Service Tribunal

APPLICATION NO.

IN | - > . g o s No.__é_z__—
, ' /3 2o/ ‘ “
SERVICE APPEAL NO. 88272019 ' . : , ..,md_a_’;ZZe.ZLB

WAKIL ZADA (SST) AND OTHERS |
| | B APPELLANT S
VERSUS

THE SECRETORY FlNANCE DEPARTMENT, GOVERNMEN’T‘ OF
KHYBER PAKHTUNKHWA '

RESPONDENTS

APPLICATION FOR RESTORATION OF THE ABOVE.
MENTIONED SERVICE APPEAL WHICH WAS ADJOURNED
SIN DIE BY THIS HONORABLE COURT ON DATED 07-11-2023

RESPECTFULLY SHEWETH,
FACTS

1. That the above noted case was fixed before this honorable court on 07-11-
2023, |

‘2.. That the said appeals were adjourned sine die till the decision in writ petition
NO. 913/2014.

Copy of order sheet is attached as Annexure A

~ 3. That, vide judgment Dated 14-06-2023, the said writ petition has been
decided. Hpnofabie Peshawar High Court decided writ petition No. 91372014,

Copy of judgmenf is attachéd as Annexure B

4. That the petitioners through the instant petition requested this Honorable
Tribunal to restore this appeal. |



[

N

Tom_r

]

» That the valuable rights of plaintiffs are involved for-its decision on merit.

IT IS THEREFORE MOST HUMBLY PRAYED' THAT ON
ACCEPTANCE OF THIS APPLICTION THE ABOVE TITLED CASE
MAY KINDLY BE RESTORED FOR ITS DECISION ON MERIT.

APPLICANT -

* THROUGH -
' SHAMS UL HADI
ADVOCATE HIGH COURT (S)

DATED: 23062023 - -
VERIFICATION

THIS IS TO VERIFY THAT THE CONTENTS OF THIS APPL!C'ATION
ARE TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE
AND THIS IS THE FIRST APPLICATION OF SUCH NATURE IN THE .

INSTANT CASE. :
~ See

DEPONENT
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7ff‘Nq\f,20?.2‘..l.'~' Tearned- counscl fm the appellauc paesent

"_-Muhammad Rlaz K.han Pamdakhel l'\Sat AG alongw;th M:
-Muhammad Shaﬁq Assnstant on behalf of respondent No 4

. pte%nt . LT ",

2. Aftef amumg the matter at somc lcngth the- 1eamed

')cndmg befone the Hon.ble Pes‘mwm ngh Com:t whlch: .

(lemsnon mlght in anyWay have bearmg upon the« ments and;.‘ ‘

‘ _counsel [or the appellant s well as leamt,d AbSt AG suggested .

'tint the decnsxon in. t.he writ”® petmon .No 913-1’/”014 was%.'_'-;

' fdeuqon of these appeals~ thu efore it would be appropriate that' a

) thm and connected appeals ale adjoumed sme dle -1eavinc the

'pames at:liberty to: get these restored and dCClded accondmf,ly L S

" after. dccxsxon “of the above wut peutlon by “the Hon ble"

Pcshdwar ngh Court Adjoumed Sme-dte accmdmgly

Comuz,n 1:

- . ' .
. .. - R '~

2032 -

1’\‘ g ' ' P (Salalf Udbin) : L (kahm ArshadK_han)
' ' Member(]) : : ; ‘, : Chairman

Camp CourtSwat...

. Date of Presentatlon of Amhcataon ;.é_’)j.:

'\umbetof o el ﬁ'-%{ Q-

e s:—m__——-—"‘-‘

“Urgent — - <

. ~. . ' } Taial_uqy/ /

D'\lw SO T

Dat@ ochh\«uy i ..lu‘,,, Q)} - 6‘— 3” ,‘ '

Lo 3 Pianouncea' in open coufr in Swat and gzven una’e; ‘my- )

:hahd arzd seal of the Tnbunal on ths 0/ day of Novembet e

Copymgl"».-._lcﬂ, ~ S DR




1. Muhammad Iqb'all-.

W.P.No:-Q 3,-2 /2014

- 2. Aziz Khan.

3. Latifullah retlred 'Inspeetors .Pelice Department Khyber-

Pakhtunkhwa ................... [ eeiebenniienaneeies Pet1t10ners _

.
AN
S~ -

) S
Versus

*

1. Government of Khyber Pakhtunkhwa throngh' 'Secretary. _to -

3. Secretary Provmcna] Assembly, Khyber Pakhtunkhwa

Government I“mance Department Peshawar

2. Secretary to Government Law Department Peshawar

4. Provmmal ‘ ,_Pohce Ofﬁcer,_ _ Khyber - Pakhtunkhwa

0 MAR 2014

Peshawar........' ..... [ e, e A _.;..;...Respondents

WRIT PETITION U/A 199 OF THE CONSTITUTION OF ISLAMIC .-

REPUBLIC. OF _PAKISTAN, 1973 FOR DECLARING _THE

IMPUGNED ACT NO:-IX OF 2012, '(\KHYBER PAKHTUNKHWA -

'CESSATION OF " PAYMENT . OF A‘RREARS :‘ON‘ 'ADVANCE '

——

‘_I‘NCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION o

ACT, _2012‘ AS WITHOUT JURISDICTION VIS A-VIS

| PETITIONERS.

P

Respectfully Sheweth
Petltloners beg to- subrmt as under -

1 ’l‘hat pet1t10ners have retlred after serving the pohce department e

for more than 30 years with unblemlshed. r'ecord_.

EXAMIN

Pachauwine bil



- "(/\ 2. That, petltloners leed Wl'lt petrtlon no: 3600 of 2010 before this / }
o ~-honourable Court that was allowed on/28 10- 2010 and they were
held entlt]ed to beneﬁt already accrued to other c1v1l servants for’ |
‘ two . advanoe 1ncrements on acqumng LL B. degrees They had to o
run from prllar to post for recovery of thelr arrears of mcrements -
.‘untll they were completely dlSlllUSlOl’led wrth delaymg devices ol'
respondents
-3 That, petrtloners thus ﬁled a petltlon for contempt of cour’t bemrné -
no:- 201-P of 2013 wherem th1s honourable was pleased to pass an
A | order for Jmplementatlon of Judgment but flnally the Impugned act .;-
no:- IX of 2012 Khyber Pakhtunkhwa cessatxon of payment of :
arrears = On advance increments on hlgher educatmnal '_
quahficatmn Act 2012, of the prov1nc1al Assembly .of Khyber
Pakhtunkhwa heremai‘ter ca]led as, Impugned Act, was presented
in court It is Annexure A
4. That, section 2 of the 1mpugned Act prov1des for cessatlon of l'
’arrears onﬂ advance 1ncrements w.e.f. 01 12 2001 1nteralla besrdes

nulhfymg ]udgments and order of High Court and Supreme Court :. :

| of Pakzstan for the purpose of any clalm for payment of arrears on

~.account of advance 1ncrements Copy Jf é‘rmls b? €.0. C ¥4 ‘P"“ %
Anaexurenr 8y C

5. That, cw1l servants seek redress of thelr grlevances from superror‘_v

" courts, whenever pohtlcal 1nexped1ency by thelr superlors or -
: pohtlcal pundzts confronts to srnother thelr efforts in furtherance of )
‘the rule of law and adm1n1stratlon of Justlce

6. That, now petltloners seeklng _]USthC and rule of law are. travelhng

An the same boat as those offrcers who were granted relzef by

.‘ODAYQ 'f. IR -
Deyuty %cgistrar Lt _ ' - E
20 MAR 204 ’ |




August Supreme Court of Pakistan in weil known cases of demal of

the1r rlghts of semonty and other Judgments whereby Acts of

parhament were struck down as ultra vires in SO many cases :

4

7 That petmoners bemg senously aggrleved seek redress by mvokmg ,

A That sectlon 2 of the Impugned Act whereby retrospectlve effect is :»' _

Jurlsdtctlon of thlS honourable court to assaﬂ the Impugned Act as .

/ thhout Jurlschctlon w1thout Iawful authorlty hence ultra vires of B

provisions of the Const1tut1on of Pakistan 1973 on ‘the followmg‘-

amongst other grounds:- ;

GROUN DS

-

. ngen ‘w.elf. 01 12- 2001 besxdes nulhfymg Judgments of I-hgh Court a ;

and Supreme Court of Paklstan are agamst the prmmp}es of

: tr1chotomy of powers enshrmed as ba51s of the Constltutlon of
Islamic Repubhc of _Paklstan,- 1973 partlcuiarly v1.s-a-_v1sf"

. petitioners.

..

N W1th the ObjCCt sought to be achleved Thls unreasonable restnct]on

. .isan arbitrary exercise of authority.

,That the 1mpugned leglslatlon has advanced the mischlef rather
'than suppressmg the rmschlef therefore the V1res of Sectxon 2

* thereof are based on unreasonable c]assmcatlon havmg no nexus -

. That, the efforts of petltloner bemg cm} servants request revwal of
 the - rndependent, 1mpart1a} ‘and professwnaj status of the.

‘ Iegislature as an institution and -to afflrm its legzslatlve»authority in




,.~_‘
Ky

furtherance of. the rule of law The petltloner s further gr1evance is

~that lega.l and constltunonal safeguards meant to protect their |

fundamental rlghts from excesswe pohtlcal 1nterference are bemg ‘

: system1cally breached.

.That Wlth its safeguards thus w1thered peoples representatlves e

. are seem to be growmg 1neff1c:1ent and démoralized . and W1th 1t ‘the -

machlnery of the State, mandated to enforce good governance rule_ _

becommg unaccountable. '

- petltloners There are: 1ntrm81c ormssrons and comrmssmns therein. -

which’ makes it clear and obv1ous that by no stretch of the

‘ pubhc we}fare S0 far as the rxghts of petrtxoners are concerned

~ accrued to a citizen could not be taken away.

of law and fundamental rights of the people of Paklstan are”

: That the 1mpugned Act has trampled fundamental r1ghts of }

'-1mag1nat10n the Jmpugned Act In questxon is- nelther legally

'sustamable transparent {alr open nor. passed in the 1nterest of '

'F. That, the 1mpugned Act has reopened past and closed transactlons
Wthh could not be mtennon of leglslature in a soc1ety where rule of ":

L law governs the state and 1ts machmery Vested rlghts once '
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h In v1ew of subn:nssmns above the Impugned Act qua rxghts of .

petitioners may gracwusly be declared as w1thout _]'Lll’lSdlCthI‘! and -

.-

wthout lawful authorxty, hence ultra—vu‘es of prowswns of the .

AConstltution of Paklstan 197 3 and law

L3

Any ot_her rehef as deemed,approp_nate in the circumstances of the .

case'may also be g’ranted;

' Dated;- 17-03-2014 -

‘ Certlficate -

Certified that petltloner ha
on the subject

Books relxed

1 Constxtutlon of Pakxstan -

2 O MAR 2014 N

— P
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&" - IN_THE PESHAWAR HIGH COURT PESHAWAR -
W.P.No:- Y%=~ f/z‘cm |
Muhammad Iqbal & others..;...‘[...., .......... [T '...‘Petltxoners
‘ : Versus o
Govt. of KPK & oth'ei's ......... e e Respondents '

AFFIDAVIT

s Muhammad iqbai" retired Inspectore, Police ."Depart,‘rnen't, ,d'q
hereby declare on oath that the contents of this writ. petxtlon are
e true and correct to the best of my knowledge ancl belief ancl nothmg

has been concea'}ed from this august co_\}rt.

 Identified by:

44,/

Advocate, Peshawar .. - o DEPONENT o : .
o ' " /730/——78’2«?’/2 - / .
S’Q/gf-nnmu.. ) :

l fl.ifsed that tha above vaﬂvcnfted on soiernniyi |’ o o (

Hirmation bafere me in oifice, this... ,lfﬂ\ [ E ﬁ‘ yo

f ,13? Mﬂ-«j{.{. RVt *2’0 ;}, j. &4//\/
o Jopired. file s Pefo v Lidc.gepth Peo
['who was identified by, oof Voo AP ;4474@/1{9?’3 6’ o

titiho is pcrsonaily know.. e

e

—— + e

Oatt: ficn
. P“;h W R Ly r:s.l..:lw ',,J .

——

- emetinian o v m— -

JAder Article es"“"ar
e Sha hadat AC' {934

‘2uJUN4023

anoon.

b o 48 ot i s = e



* ' JUDGMENT SHEET .
' PESHAWAR HIGH COURT, PESHAWAR |
~ JUDICIAL DEPARTMENT |

W P. No.913-P/2014 w1th CM No. 1534-P/2022
Muhammad Iqbal and others .
Vs.-

_Government of Khybe’r Pakhtunkhwh through Secretary
. to Government Finance Department,
Peshawar and others

Date ofheoring 14,06, 2023-
 Petitioner(s) by: Nemo :
‘Respondent(s) by:  Mr. Amir Javed Advocate - Geueral
S Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General alongwith Mr. Fazl-e-

Khaliq, - Litigation Officer, O/o DEO
(M&F), Swabi. .

******

JUDGMENT

v **,***‘k .

IJAZ ANWAR J. For the reasons recorded in ert Petltlon

,bearmg No 3081-P/2012 tltled, Anaxat Ullah Khan and

: others Vs Govemment of Khvber Pakhtunkhwa throu g ' .

Chief Secreta!_y, Peshawar and others s this writ petltlon

dlsposed of Y A
' Announced 20
D1:14.06.2023. Lo

- , - JUDGE

_ ‘Mvbzmmattalink® '

23 JUN 2023




~ JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
 JUDICIAL DEPARTMENT ‘

W.P.‘N0.3081-P/2012 with CM No.1672-P/2022 .
Anayat Ullah Khan ;md others

Vs.

Government of Khyber Pakhtunkhwa through Chlef
Secretary, Peshawar and others

Date of hearing 14.06.2023

Petitioner(s) by: ~ M/s. Noor Muhammad Khattak and L.
T Nawab Ali Nqor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate -General
Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,
Litigation Officer, DEO (M&F), Swabi. _

Kkkhkk
JUDGMENT

hkkdkk

IJAZ ANWAR, J. Through this single judgmént, we intend

“to decide the 'instant'writ"-petition and Writ Petitions, listed -
beléw, since in all these cases, similar questions of law and
facts are involved. The connected writ.petitions are:-’

© L. W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of

, Kh yber Pakhtunkhwa through Secretary

-Government, Finance Department,

- Peshawar and others,

ii. W.P. No.l418-P/2014 titled, Molvi
‘Muhammad and others Vs. Government -
of Khyber Pakhtunkhwa through
Secretary  Elementary & Secondary
Education Departmem, Peshawar and
. others . .

‘- iii. W.P. No.2053-P/2014 tt‘tled, Saeed Ullah

‘ and others Vs. Government of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others
"iv. W.P. No.1182-P/2018 titled, Muhammad
Rehman and others Vs. Government of
~ Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others
v. W.P. No.2326-P/2019 titled, Muhammad
. Anwar Vs. Government of Khyber




.- Pakhtunkhwa  through  Secretary
- - Education, Peshawar and others :
- vi. W.P. No.1680-P/2021 titled, Ghandal . .
- - Khan' Vs. District Education . Ofﬂcer -
(Ma!e), Peshawar aml others .

2. In the instant writ petmon the petltloners have -

prayed for the followmg rehef <

“It is, tlzerefore, Immbly prayed that on acceptance
aof this writ petition, this Hon’ble Court may be
_ pleased to declare the .act as vagamst_ the basic’

norms of law & rules repugnant to constitution, law

and practice/policy as such no !egal effect ltable t
‘ mauled set-aside”.

"3, 7 In-all these p’etitions; the -petitioners -have

mainly ‘questioned . the vires of the Khyeer PakhtunkhWa B

'

"Cessatlon of Payment of Arrears on Advance Incrernents on
- ngher Educatlonal Qualrﬁcatlon Act, 2012 (heremaﬁer to be |
o referred as “the Act”)

4 o Comments were called from the respondents .

‘who furmshed the same, wherem they Opposed the 1ssuance of

'de51red wrlt asked for by the petmoners

5 o B Arguments heard. and record perused

6. - VPe.rusal. of the record transpn'es that " the

'petittohers have questioned' the vires of "‘tﬁe .A'ct” on‘ the'
, " ground that . promulgatron of “the Act” had defeated the'
: Judgments of the superror Courts He further contended that

vested rlghts of the petltioners have accrued m:the matter and: |
i placed rehance on the judgments reported as “FECTO Belams', '

. Tractor Ltd Vs Government of Pakrstan through Finance

AEconomic ‘Affairs agd others '(PLD 2005- SC 605), 2013




~ SCMR_1749, 2013 SCMR 1752 (Contemgt of Court |
‘Proceedmgs case) andAIR1975 SC 2199”, .
7. " On the other hand the learned Adv‘ocate'
: General; Khyber P_akhtunkhwa has referr_ed‘ t0 a recent
: judgxnent -of die Hon'ble Supreme Ceun of Pakistan na'ssed in | _
Ny ihe case titled “The Divisional ‘Super.intendent, " Pakisfan

Railways, Rawalpindi and others Vs. sxed'lrshad Ali Abid

,12021 PLC (C. S) 277 ) and contended that the grant of
mcrements on hlgher educatlonal qualification has since been
discontinued through Notiﬁeation dated 13‘09.200'1, as su‘ch, it -
is a pas.t‘and cldee‘d transaet'ionand tnat neeessary time was
‘ éranted to ine emnloyees who na've-_any claim,A albeit, when
'. "they failed to claim fhe same for long ten yeare,' as such, “the |
Act” in qu‘esti.on‘ was promulgated. He has also produced a
. leﬁer dated 29.04.2010 issned‘ by '-lthe' Additional Secnetaryl |
(Regulation'),‘ Government’ ef Khyber -Pakhtunkhwa Finanee_

Departm.ent' (Regulatien Wing),. Wnereby, 'clariﬁcation was
:A. given about the advance mcrements on hlgher educational
vquahficatlon and accordmg to Wthh a perlod of sixty days
was prov1ded for the remammg clatms and argued that even -
then, pe_titioners have falled to cl,anm»the advance mcrements at
I the_vrelevan"c time. . | .’

8 _‘ During the co’drse of hearing, '.leamed conneel
'. ‘fo.ri the ~petitione1je has prodnce,d Ietters/anplieations. which
were duly plaeed on ﬁle and contended Fhat the rights of the

. petitioners to the grant of advance increments were secured




~.and. gtlaranteed -by a VGovernrnent’:s .oireul'ar l_etter" dated
11.08.1991 and' that the case of the Apetitioners'.was matured at
the relevant time beforethe cut}of-date i.'e. 13-.019.200‘1 ‘when
the grant of such mcrements was dlscontmu:ed He also-

referred to a Judgment of the Hon'ble Supreme Court of:

Pakistan passed in “CPLAs No. 525 and 526/20017 decrded on

»

119.07. 2007”
9. At this stage, the ‘lear'ned Advoeate: Gen-erail'
" ‘Khyber Pakhtunkhwa representmg the respondents contended
. that the civil servants who were holdmg hlgher educatlonal
.‘quahﬁcatton prlor to drscontlnuatton of advance mcrements in .
the. year 2001 are entitled for the beneﬁt flowmg from. ‘
circular letter dated 11 08.1991, however those who have
1mproved thelr qualtﬁcatton after the nottﬁcatlon dated
13.09. 2001 .under 1o crrcumstances can claim the same' :
_ beneﬁt and that the bar created -thrbugh ‘fthe Act” .wonl;d be
equafly Aa;v)plicable ) | |

] 10.. - In V1ew of the above, we wrthout commentmg :

_ upon the .vires of “the Act” and in view of the’ statement of the .

SR ~ learned Advocate General Khyber PakhtunkhWa dispose of -
this and the connected wrrt pettttons and direct the respondents |
to consider the case of the petlt_loners in the_ I1ght- of crrcular
letter dated '1‘51.08.1'991"5:1(1 in case, they fulﬁ'll- the condition. |
menttoned therein for the grant of advance mcrements prror to ’
the cut~of date they be allowed such beneﬁt It is, however -

“clarified that only the case of the present petltloners shall be




. considered and that others cannot claim such benefits, havir’né

~- not‘agitéted the matter at the relevant time. YA '
" Announced - o : o
Dt:14.06.2023 : : o
B
JUDGE - ——
.lA [ -
(DB} - Hon'ble My; Justi Hon'

2 3 JUN 2023
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