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BEFORE THE COURT OF SERVICE TRIBUNAL, PESHAWAR

Implementation Petition No._44% /2023
In line with Service appeal No.137/ 2022 decided on 30-09-2022

.....

Khy b( v (’a\kl\tu!dawn ' w.i

Shamshad Bibi etc. ~, Service Tribunal
Versus ' T Dy ,\6 478 £

Govt of KPK ' | g

D.z!(.d ’ ;>

APPLICATION FOR FIXATION AT CAMP ";;s:;

- COURT DIKHAN WHICH IS SHEDULE
- FROM 17/07/2023 TO 21/07/2023 OR
AT PRINCIPLE SEAT PESHAWAR.

RESPECTFULLY SHEWETH,

~ . 1. That the above title implementation petition in
being filed before this Honorable Tribunal.

2. That the*aa'Se relates to jurisdiction of camp court
- D.l.Khan which is scheduled from 17-07-2023 to
21 07-2023 at DIKhan.

3. That it is wurgent matter and if not fix then
petitioner will suffer Irreparable lose and petmon
will become mfructuous

It is, therefore, very humbly requested that
keeping in view the above facts, above titiled
implementation Petition maybe fixed before camp
court DIKhan, in above schedule dated or fixed
before principle seats as early as possible.

" Dated: 13/07/2023 o PetitionerA \,ﬁ”

- Through
Khalid Mehmood
A .. Advocate High Court D.1.Khan
Affidavit Mob # 0336-4330001

That all the contents ‘of the above application are true and
correct to the best of my knowledge and belief and nothing has
been concealed from thrs Hon’ble Court. , p k.

Deponent
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BEFORE THE HONORABLE SERVICE TRIBUNAL,
. KHYBER PAKHTUNKHWA

Implementation Petition No. Li. q% /2023

In line and with reference to

Service Appeal No. 137 of 2022

Mst Shamshad Bibi SDEO VS.Government of Khyber Pakhtunkhwa etc

INDEX
S No. Description of Documents Annexure Page Number
1. Copy of Grounds of Implementation Petition —— -
alongwith affidavit. 1 5!

2. CM with affidavit

101l

Copy of Notification dated 07.10.2021,
Copy of Notification dated 12.01.2022, -

3 | Judgment dated 30.09.2022 and Service AB,C&D | b ‘2“7
' appeal No 137 of 2022 of this Hon’ble
Tribunal

4. Copy of Impugned Notification dated E
26.05.2023 - 2’ 3

Copies of notification dated 07.10.2021, :
5. notification dated 10.03.2022, order sheet F,GGH&I lﬁ - 31
dated 06.07.2022 and judgement dated

30.09.2022in service appeal no 1090 of 2022

6. | Copy of Tenure of Posting Transfer of J L‘ ‘
‘Government Department O o h)—n
7. Copy of notification dated 10.03.2023 and K&L
letter dated 20.02.2023 !1 z "’"‘!B
8. Copy of judgement of supreme court of M L
Pakistan : 5.'5' e ‘1%
9. [ Copy of section 230 of election act 2017 N l‘q
10. | Vakalatnama 5 ,a

Yours Humble/Petitioner

(Mst shamshad bibi)
Through Counsel
Dated: /3 / ] /2023 N T2
LD - —
\-'/ /"/
Khalid Mahmood
Advocate High Court
Stationed at D.I.Khan



BEOFRE THE HONORABLE‘ SERVICE TRIBUNAL,

KHYBER PAKHTUNKHWA

Nk

Implementation Petition No. _ 4"9 g /2023

In line and with reference to Khyher Pakhtukhwa

Service Triban nl

Service Appeal No. 137 of 2022 ‘
Drifary Nn.—é—éaz
14 ’ /2003

Mst Shamshad Bibi, Sub Divisional Education "***“
Officer (female) Tehsil Paharpur, District D.I.Khan.
Petitioner
VERSUS

. Government of Khyber Pakh_tuhkhwa through, ChiefSecretary

Khyber Pakhtunkhwa, Peshawar. _

Secretaryto Govt of Khyber Pakhtunkhwa Elementary &

Secretary Education Department, Peshawar. . |

Director, Elementary & Secondary Education Department,

Khyber Pakhtunkhwa, Peshawar.

District Education Officer (F)Dera Ismail Khén, Education.

District Education Officer (F)Tank, Education.

District Account Officer, D.I.Khan.

Samina Shahnaz MC BS-17, SDEO Female J andolé Tank
Respondents

APPLICATION FOR IMPLEMENTATION OF
JUDGMENT DATED: 30.09.2022 PASSED
BY THIS HON’BLE TRIBUNAL IN SERVICE
APPEAL NO.137/2022, WHEREBY, THE
APPEAL OF PETITIONER WAS ACCEPTED
AND THE IMPUGNED NOTIFICATION
DATED: 12.01.2022 = REGARDING
TRANSFER AND POSTING OF PETITIONER
WAS DECLARED ILLEGAL AND INVALID,
CONSEQUENTLY STANDS SET ASIDE AND
" CANCLELLED.



PRAYERS

On ,éccéptance of this implementation
Petition this Hon’ble Tribunal may please
be directed the respondents to fully and
effusively make compliance of the
Judgment dated 30.09.2022 of this:
‘Honourable Tribunal in true letter & spirit

without any further delay. :

Respectfully Sheweth,

~ Concise Facts

That the petitioner filed service Appeal No. 137 of 2022
Before this Honourable TriBunal with the p.rayer that on
acceptance of/' present service appeal and by setting aside
notification bearing no SO(MC)E.&SED/ZI--
16/2021/posting/transfer/MC ~ dated  12.01.2022,  the
impugned transfer of appellant from the post for SDEO
(female) Paharpur to the post of femaleTank, being illegal,
not sustainable in tht_e c;yes of law, arbitrary, pervérse,
tainted ‘with malafide | and of no legal effect and the
appellant allbwed to resume her duty at Paharpur
D.LKhan together with grant of any other appropriate.
remedy that this honorable tribunal may determine in the
light of relevant circumstances.On fixation of the clase,
after having heard the éppellant/petitioner at great length
vide judgment dated: 30.09.2022 passed by this Hon’ble
T'ribunal, the impugned Notification dated 12.01.2022 was
setaside/cancelled and thf;reby appeal of the petitioner was
accepted. Copy of Notification dated 07.10.2021, Copy of
Notification dated 12.01.2022,Judgment dated 30.09.2022
and Service appeél No 137 of 2022 of this Hon’ble Tribunal

are annexed herewith as Annexure A.B.C&D.

That it is manifest that Judgement of this Hon’ble
Tribunal passed on 30.09.2022 but in utter disregard and
violation of J udgement of this Hon’ble Tribunal as well as

posting/iransfer policy of the Government of Khyber




© Pakhtunkhwa, the respondent / Secretary ' Education,
Peshawar has issued another Notification dated:: 26.05.2023
shared with petitioner in WhatsApp Group of MC on 12t
July 2023 i.e. after one month and 18 days, whereby the
respondent No 7Samina Shahnaz -was posted to SDEO
(female), Tehsil Paharpur District DIkhan and petitioner
was directed to report to-Directorate of E&SE. Copy of
impugned Notiﬁcation'da‘ted: 26.05.2023(eon11nunicated to
petitioner through WhatsApp Group of MC on 12th Juiy

2023) is enclosed as Annexure E.

that it is far-fetched to mention here that despite clear and
well explained judgment in favour of petitioner, the
respondents/Department without any lawful reason have

lurk in hesitation to fully implement the judgrnent of this

Hon’ble Court, rather violated the essence and validation -

of the ]udgment whereas the law prohlblt them ‘to do as

" such, but the department/ respondents in careless manner,

flatly denylng the ]udgment of this Trlbunal and inrespect - -

of which, they may be dealt with in accordance with law
viz to comply with the subject judgment.

That it is pertinent to mention 'th_élt. Samina
Shahnazrespondent No 7was promoted as SDEO BPS-17
and. posted at Munda.Dir Lower vide notiﬁcation dated
07.10.2021 and subsequently she was transferred herself to . |
' SDEO Drazinda D.LKhan in place of Fozia Parveen MC
SDEO Drazinda vide notification dated 10.03.2022. This
notification was challenged by Fozia parveen:‘ before this

Honorable Tribunal via service appeal no 1090 of 2022 and

- this Honorable Trlbunal has suspended the operatlon of

' notlﬁcatlon dated 10.03.2022 vide order sheet dated :
06.07.2022. However respondent no 7 performed duty as
- SDEO Drazinda DIKhan for 4 months and subsequently
this Honorable Tribunal set aside the notlﬁcatlon dated
10.03.2022 and as regards the private respondent no -
8(presently respondent no 7),the department may adjust
‘her at a nearer statron if her request.is found genumewde

]udgement dated -30.09. 2022 Coples of notlficatlon dated



07.10.2021, notification dated 10.03.2022, order sheet dated
06.07.2022 an(i judgement dated 30.09.2022 in service
appeal no 1000 of 2022 are annexed as Annexure F, G, H,
and I. ‘
That Subsequently in compliance of judgement dated
30.09.2022 in service appeal no 1090/2022 respondent no 7
was adjusted from SDEO female Munda Dir Lower to
SDEO Jandola Tank and within few months she was
posted as SDEO Female Paharpur in place of petitioner
due to her political backmg and favoritism.

That the judgment dated 30.09.2022 in service appeal no -
137 of 2022, the Department / respondents have not
complied so far in true essence and sp_irit, despite various
resorts of petitioner to the Secretary Education, Peshawar /
Competent authority, rather issued impugned Notification
dated: 26.05.2023 by posting the respondent No 7 to SDEO
Female- Paharpur DIKhan in utter disregard of the
judgment of this Hon’ble Tribunal therefore, the petitioner
approaches this Honourable Tribunal for implementation
of judgment dated 30.09.2022 on inter-alia the following

grounds.

"GROUNDS

a. That the Judgment dated 30.09. 2022 in the subject
service Appeal is self-contained wherein was specifically
stated that “4s a sequel to the above the service
appeal is allowed with the direction to the
respondent department to allow the appellant to
continue on her present station of I';osting till
completion of her normal tenure. The appeal is
accepted in abéve terms.”but directionA of this
Hon’ble Tribunal has not yet been fully and wholly
implemented. .

b. That the judgment dated 30.69.2022 in the main service
appeal of this Tribunal is self-explanatory, simpie and
clear and it did not require any further interpretation.
But respondents tactfully, illegally and' unlawfully

twisted the same on technical grounds to smash the




- . . €o .
essence of judgment in order to sabotage the rights of .

petitioner. As, ..Quqties in verbis ‘nulla est
ambiguitas, ibi nulla exposition cantra verba
fienda est Whi‘éh means “so long as. there is no
ambiguity" in the words, there should be no
interpretatioﬁ contrary to the words”ﬂ thefefo;e,
respondents have no lawful éuthority to go beyond the
specific verdict of the ibid judgment.
That the scheme of the law is that in one proceeding the
court/Tribunal determines the Aliability of a party and
the corresponding right of the other party and
incorporates them in the judgrﬁent/order_ and in another
proceeding it executes the said order /judgment, i.e. at
the instance of one party speciﬁcally enforces the
liability against the other. There can be no execution or
specific enforcement . of a liability withouf. a _pre.vious
determination of the liability by .a Court and
incox;porated in a formal document called judgment. In
the instant matter, the liability and ‘cofrespdnding
rights of the parties have rightly been determined and
after passing the judgment, the respondents/department
have not in entirety honoured the decision of this
Hon’ble Tribunal which act of respondents if nullity in
-the eye of law. | |
That the successive transfers of the petitit;nér to various
stations within a span of one and half year are agains_,t
the * posting/transfer 'pdlicy ‘of . the Prov'_incial
Government, which _indicated that a Government
servant should not be trénsferfed_, in ordinal:y
~ circumstances, i)ribr to completion of a p_e1;i0d of three
years at one place of posting. In this backdrop, the
wisdom may also be derived from t‘he..judgmeAnt of
Hon’ble Supreme Court 2011 P L C (C.S.) QSS(Supremé
Court of Pakistan), whereby it is held that;- |
----- S. 30 (3) ---- Constitutién of Pakistan

Art.212(3)--Successive Transfer -- 'Respondent

was patwari who was transferred to three stations :




~ within a span of eight month--- Service Tribunal
‘accepted appeal filed by respondent. patwari and -
set aside his transfer orders . Validity ---
Successive transfef of respondent to three stations
within a ‘span of eight months  were against
posting/transfer policy of Provincial Government,
"which indicated that a government .servant
should not he transferred in oi‘dinary
circumstances, prior to completion of a periodh of
three years at one place of posting --- Transfer
order of respondent was passed dt"n’ing ban.period,
prexﬁaturely under political inﬂuen?ce, as-copy of
the same was sent to private sécretary to
Provincial Minister for Revenue --- Tenure of
posting of and officer or official of Covernment to
a District Government was pr_oﬁ'ded in-S.30(3) of
North-West Frontier Province_‘ Local Government
Ordinénce, 2001, as three years but any officer
could be transferred earlier due to exigency of
service or in public interest to an individual
grievanée and no substantial question of law of
public importance was involved warrant
interference by Supreme Court under Art.212 (3)
of the .Constitution---Suprerhe Court did not find
any illegality or infirmity in the Judgment passed
by Service Tribulal so as to justify interference by
Supreme " Court under Art.221(3) of the

Constitution---Petition was dismissed.

- e. That the respondent ‘/ﬂepartmenf without any lawful
reason willfully not implementing the order of this
Hon’ble, albeit, in doing so, this Tribunal while
exercising its juriédiction may deal with the matter with
iron Elands because the matter of honour and integrity
or order of Court. |

f- That it may not be out of place to mention here that
order/Judgment or any Court or c"oﬁir‘t shall be

implemented/executed by the Tribunal coxtcerned in its

true essence and its implementation by the department / -




authority concerned is the moral duty of that authority
to oi;;ay it | accordingly. For the sake ' of harmony
amongst the functionaries of the state, it is imperative
for all concerned to fully'honour the order/judgment of
corﬁpetent Court/Court. In such view: of the matter,
. denial of respondents to -effusively iniplemeni the
Judgment passéd in service appeal is beyond the settled
parameif;rs of jurisprudence. | |
. ‘That it is imperative to highlight that the respondents, ’
in sheer violation of Rules and policy in vogue by the
Government of Khyber Paklitunkhwa, have posted the
feSpohdent No 7 ;co Tehsil Paharpur DIKhan who were
not obliged to do so for the reason the petitioner has not
conipleted the normal tenure of service at the
- incumbent position. In fact, the petitioner' has no
political‘ legs to stand upon to make her.transfer and
posting according to her wish and whims, .that’s why,
exploited at the hands o.f respondent .delspite' having
decision in her favour. -
. That as no ambiguity in the judgment paésed by this
Hon’ble Tribunal and ail the material aspeét relating to
the tenure and transfer policy in the light of provision in
the.‘ Rules & Policy in vogue and judgment of apex
Court were discussed properly. When this' being the
position in the .judgment passed by -this Tribunal,
posted the respondent no 7to Tehsil Paharpur DIKhan
and that too by not completing the normal tenure i.e.
three years (Anﬁexure-.])by the petitioner, respondents
are highly unjust and unwarraﬁted under the law.
That the impugned notification dated 26.05.2023
regarding posting of respondent no 7 is alsé -illegal and
liable to be cancelleh ab initio on following grounds .
a. Firstly, the notification dated 26.()5.2023» was

shared on WhatsApp group(MC) 0;1 12th July

2023 i.e. after 1' month and 18.days and as per

law it stands cancelled automgtic{alll}-r ‘if not _

1
‘o
b




complied ' within 15 days. On this score,
notification is no more in field.
. Secondly, vide notification dated 10.03.2023 by
~ election commission of Pakistan, it is clearly
~ stated in para iii that transfer/posting of
ofﬁcers_/ofﬁcials of BS 17 and below, the copy of
such order issued may be shared with
commission. Thath impugned notification dated
25.05.2023 was not shared with commission. On
this score. order is liable to be set-aside.. It is
pertinent to mention that some order was issued
without sharing to election commAi_ssion therefore
election commission directed to ~department
. reverse the transfer. Copy of not.'ifiéationldated
10.03.2023 and letter dated 20.02.2023 are
annexed as Annexure K & L.
. Thirdly, that according to article 224(1A) of
constitution -of Pakistan the care taker
' Goverhme\nf/Cébinet could not take policy
decision and permanent measurés including
recruitments, makiﬁg appointﬁlents, ‘transfers:
- and posting of government serva.nt (Iuring the
limited period that it held office. On this scoré
" too, the impugned notification is liable to be set- -
~aside. In this regard judgement of supreme court
of Pakistan is annexed as Annexure M. .
. Fourthly, ag:cording to section 230 of election act |
2017, 'caretaker government shall perform its -
functions to attend to day to day matters which
are necessary to run the affairs of Government..

- Copy of the same is annexed as Annexure N.

j. That Counsel of the petitioner may please Be allowed to

raise additional grounds at the time of arguments.

itis iherefore,lvhumbly prayed that respondents
may please be directed to make fully and

.effusi\?ely éompliﬁnce of the Judgment dated
R . ! i
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'30.09.2022 of this Honourable Tribunal in true

essence & spirit without any further delay.

Yours humble Petitioner
Through Counsel

Khalid Mahmood

Advocate High court.
Stationed at D.I.LKhan

Dated: 5f§-/ _~] /2023

AFFIDA‘VIT
I, Mst Shamshad Bibi, Sub Divisional Educatipn Officer (female),
Education Department, Paharpur, -tﬁe petitioner, do hereby solemnly affirm |
and declare on oath that all the Para-wise contents of this Petition are
correct and trué to the best of my knowledge & belief. I further solemnly
afﬁrm and declare ;[l_latl no part of above petition is false and nothing
material has been deliberately concealed.

P

Identified by Counsel: : ' : Degohent

Khalid Mahmood AHC

-Tamal A
RenmEL A

..,

N ~
*} T [2In IS
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BEOFRE THE HONORABLE SERVICE TRIBUNAL,

KHYBER PAKHTUNKHWA

7

7

Implementation Petition No. /2023

In line and with reference to
Service Appeal No. 137 of M
Mst Shamshad Bibi

' VS.

Government of Khyber Pakhtunkhwa through
Secretary Education, Peshawar and other.

APPLICATION WITH THE REQUEST TO SUSPEND
THE OPERATION OF IMPUGNED NOTIFICATION
DATED 26.05.2023, WHEREBY, THE RESPONDENT
NO 7 WAS POSTED AS SDEO (FEMALE) TEHSIL
PAHARPUR IN UTTER DISREGARD OF THE SPIRIT
AND . ESSENCE OF THE JUDGMENT DATED
30.09.2022 RENDERED BY THIS HON’BLE
TRIBUNAL TILL DECISION OF THE
IMPLEMENTATION PETITION

Respectfully Sheweth,

1.

That a implementation petition is being filed before this Tribunal
and the grourids of same may please be considered as an integral
part of the subject petition.

That the petitioner has not yét completed her ordinary tenure of

the service and posting of respondent No 7 thrbugh impugfied

Notification is based on malafide and is due to the political

“victimization, and also there are no compelling circumstances for

the impugned posting of respondent before completion of

ordinary tenure of petitioner rather the respondents in defiance of

the judgment of this Tribunal, issued the said Notification.

That posting of respondent No 7 to the Tehsil Paharpur District
DIKhan is the outcome of political influence énd the same was
only to oblige the political figures of the area. Petitioner is having
no political backing'that.’s why he is victimize at the hands of




respondent. Thus, grant of interim relief as prayed for would be in

the best interest of justice.

It is, therefore, humbly»prayed that on acceptancé of the present
petition for suspension of impugnéd Notification as. prayed for,
the respondent may please be directed to suspend the operation of
~ impugned Notification dated: 126.05.2023 till decision of the
subject petition, and in the meanwhile, status quo may pleaée be -
ordered to be maintained. .
| Yours HumKle Petitioner

-Mst'shamsi?a{il bibi
Through Counsel -

Dated: 13 /"] /2023 w) p
Khalid Mahmood,

Advocate High Court.
Stationed at D.I.Khan

AFFIDAVIT

‘I, Mst shamshad bibi, Sub Divisional Education Officer (female),
Education Department, D. I.Khan, the petitioner, do hereby solemnly affirm
and declare on oath that all the Para-wise contents of this Petition are

- correct and true to the best of my knowledge & belief. 1 further solemnly

affirm and declare that no part of above petition is false and nothmg
material has been deliberately concealed. ‘

5)

U)/ | | /
Identlfied by Counsel: _ Degi?fent
Khalid Mahmood ' :

Advocate High Court
Stationed at D.L.LKhan
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Dated Peshawar the, October o7, 2021
}’ i . e 1,..‘_:‘_..,..—:,9*7
" .‘}:JQ uaHC g %q : >\d . s ’
Mo, SO(8IF) E&SED/4-18/12021/POSTING/TRANSFERS/IMG: TI e Competent authority, -
in compliance with the decision of 'the Provincial Cabinet, is pleased to order the
pesting / transfers of the followirg Sub Divisional Education Officers (SDEQs
BS-17) of the Elementary & Education Depaﬂment Uyer Pakhtunkhwa, in the
'publlc interest, with immedlate effec,t - '
: . VI
] ‘,v, ;' ’l
TMst. Shahsda Parveen Sub- Divisioral Education Sub D:ws:onal Educat:on
SDEO (Female BS- 17) Officer (Female) Peshawar | Officer - (Female) Tangi
| Town-1V vice No-15 " : Charsadda - :
Mst. Zeenat Begum Sub Divisional Education | Sub . Divisional Education |
SDEO (Fema!e BS- 17) Offce|r (Female) - Tangi Officer (Female) Town-|
Charsadda. . - Peshawar.. -
Mst. Maryam Rashld Sub Divisional. Education | Sub’ Dwns:onal Education
' SDEO (Female BS-17) | Officer (Femalo) . Town-! | Officer : (Female)
i L Peshawar. . Jehangira Nowshera.
Mst. Syeda Nasra Azam | Sub  Divisional Educatlon Sub Divisional Education
| SDEO (Female BS-17) | Officer (Female) Jehangira | Officer (Female) Lower
S . Nowshera. Tanawal Abbottabad. !
.~ 1 Msl. Naila Naz _ Sub Divisional Education |-Sub Divisional Education
1 SDEO (Female BS-17) | Officer (Female) Swabi. Officer (Female) Chitral
: - Lower.. -
‘Mst. Musarat Jamal Sub Divisional = Education | Sub Divisional Education
SDEO (Female BS-17) | Officer (Female) Chitral | Officer (Female) Torkhow
. [Lower. . - 1 Mulkhow Chitral Upper
Mst. Arifa Bibi Sub Divisicnal Education | Sub Divisional Education
SDEO (Femalo BS-17) Officar (Female) Torkhow | Officer.. {Female) Soo
. Muikhow Chitral Uppaor Kohistian Upper AV,
Mst. Nancy Begum Sub  Divisional Education | Sub Divisional: Educatior
SDEQ (Female BS-17) _ | Officar {Female) Topi Swabi | Officer (Female) Haripur
Mst. Surrlya Ta] .~ [ Sub :Divisional Education | Sub Divisional Education
| SDEO (Fgmala BS-17) Off‘ca((Fema!e) Haripur Officer (Female) Pabbi
Nowshera
1 10. | Mst. Nazia Anjum Sub -,D:ws:onal Education | Sub Divisiona! Education
SDEO (Female BS-17) | Officer (Female) Pabbi | Officer (Female) Balakot
— : Nowshera Mansehra,
71. | Mst. Adeela Rani Sub Divisional Education | Sub Divisional Education
SDEOQ (Female 8S-17) | Officer (Female) Balakot | Officer (Female) Ghazi,
Mansehra. - : Haripur. '
12. | Mst. Saeeda Bano Sub Divisional Education | Sub Divisional Educatjon
SDEQ (Female BS-17) | Officer  (Female) ~ Ghazi | Officer (Female) Darband
13. | Mst. Sajida Sakhi galr)‘pufrﬁ lonal | Mansonra.
- | MSL Sajiaa Sakhl | Su ivislonal  Educaticn | Sub Divisional Educalion
SDEO (Female 88-12"}) faif:éeghrg’emdle) Darband gff;;er (Female) Pattan
4. | Mst. Fozia Parveen - Sub Diviglonal  Education Sggi?}?ﬁsﬁower AVP'— i
. | SDEO (Fernale BS- Hioud | onal Education
)EQ (Female BS-17) | Officer émale) Seraj | Officar (Femal hti
Naurang Lakki Marsat ol | icer (Female) Takhti
Nusrati Karak N

{
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Block-"A" Opposite MPA’s Hostel, (
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B e Uated Peshawar the Jun\JJf‘)‘ 14!“ 02:2'

(i 4 P .}.-.”“5(* 7% ﬁ’}"x’

m BOMCIESSED4- 16/2021/PO&>TE\GITRANSFERJWIC The Comoetent Aurhomy
; pie:asr*d to order the postmg/transxor of the following Management Cadre

Phionne Noo 12258 l"“ . - N e

v

ificers. of Elemenlary & Secondary. "Education, Khyber Pakhtunkhwa w:th“

nmediate effect, in the public interest: ~

iy ;gx.grs%wmmmmmw
{% W:_E Name & designation ‘ From

él 30 3 . .

'.‘.'g A “1'.1 A D A AT AV STy TSI AT R S e T

l Nist. Shumcnad Blhl t SDEO (Feimale) Pharpur SDEO ‘ (l- -
: ' (MC BS-17) Di Khan } (Vice Ne-2) e

i A — - .

9 I Mei. Sonia Nawaz SDEO (Female) Tank - | SDEQ (Female}- Pharpur
o | (MC 8S-17) DI Khan (Vice No-1) . 1.
I;(\) ‘ ‘ 2
= SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
£ E&SE DEPARTMENT

‘ndst: of even No.& date:

JOpYy fcrwc.rded tor information to the: -

1. .Accountant General, Khyber. Pakhtunkhwa Peshawar.

2. Director, E&SE Khyber Pakhtunkhwa, Peshawar.

3.  District Education Officers (Female) DI Khan and. Tank.- e

4. Director EMIS, E&SE Department with the request to upload the same on'
~ the official websn*e of the department. ‘ i

5. . District Accounts Officers DI ' Khan and Tank. . A

8:  PSto Secretary, E&SE Department, Khyber Pakhtun \hwa ~ W/ |

7. 'Gificers ceoncerned. \N V.

8. Master fil ' |

o

‘-lu CREWMAN SHAH)

. bECTlO\,\i,@ ICER ()lanagemeni Cadre) = -
oL ).' . l ." ’ ’ ': ‘ ' P’y//
. g s.(“r. . ; | -‘.,-
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Serivice Appeal Nol 372022 ttled \/umnll(u/ Bl/)l vs- Govemmem of I\h) her Pakbuunkinva through Secretary
Flentctiary atid Secodery Education Depariment; Khyber Pakhtunkhwa Peshawar and others " dccrdad on .
SO.09.2022 by Divesion Benclt comprisiug Katim Arshud Khan, Chairman, and Salah- Ud-Din, Member Judicial,
Kiber Dekhtunkinea Service Tribunal, Caip Court Dera Ismail Khan,

KHYBER PAKI{TUNKIIWA SF RVICE TRIBUNAL,

:  PESHAWAR CAMP COURT D.LKHAN. w%ﬁ%@@&w@

QEFORK:  KALIM ARSIIAD KITAN - CHAIRMAN®
SALAILUD DIN - MIEMBLERQ)

Service Appeal No.13 7/2022

Wist. Shamshad Bibi, SDEO (Female) Paharpur, Education
Department, D.LKhan. _
et ereeuerra e crereraaas crerrennrcnennnenneensenees(Appellant)

Versus

Goverament of Khyber Pakhtunkhwa, through Secretary FElementary
& Secondary Lducation Department, Khyber Pakhtunkhwa Peshawar,
Chief Secretary, to government of Khyber Pakhtunkhwa Elementary
& Scecondary Liducation Department, Peshawar.

Seceretary, Hlementary & Sccondary liducation Department, Khyber
Pakhiunkhwa, Peshawar. _

Birector  Liducation, Department  (LI&SE) Khyber Pakhtunkhwa
Peshawar:

District Kdueation Officer (Female), Dera Ismail Khan,

Disiriet Kducation Officer (Female), Tank.

Pigtriet Acconnt Officer, D1 .Khan.

v

st Monia Nawaz, SDEQO, (Female), Tank.

............ e irerierae i raee e e e (RESpORAents)

Mr. Ahmad Ali, .
Advocate........... e, For appellant.

M. Muhammad Adecl i\%utt,
Additional Advocate General...... .......... I'or official respondents.

vir. Noman Ali Bukhari,

-~

Jate of Institution......ooo 31.01.2022
DdlL of ’!c*dmg,...'..,..........................30.09.202‘2

Date gFecISIonN. . oo 30.09.2022

CAPPEAL  UNDER  SECTION 4 - OF THE "KHYBER »
AKBTUNKHWA SERVICE TRIBUNAL ACT, 1974 AIMED AT

P

AG ﬁ‘;if”ﬁiS'é‘ THE IMPUGNED NOTIFICATION BEARING NU'

S5
3

(MY E&SED/4-16/2021/POSTING/TRANSFER/MC DATE l
§ f_.{}LZ{'}ZZZ WHEREBY THE Al”i"iQJLAN T WASY

Advocate. ... S For private rcspondent‘ No.8
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Seivice Appeal Nol 3772022 titded “Shamshad Bibi- vs-Government of Khyber Pakhtunkiwa through Secretary
Fleseniary and Secondary Education Department, Kiyber Pukhtunkiowa Peshavear and others” decided on
30092022 by Division Benclr comprising Kalim Arshad Khan, Chairman, and Saloh- Ud-Dn, Member Judicial,
Khyber Pakhtunkiwa Service Tribunal. Camp Court Dera Ismail Khan.

TRANSFERRED 7O DISTRICT TANK, WHEREAS
RESPONDENT NO.8 ON THE BASIS OF FAVOURTISM, WAS
Bi{{ﬁ,(,lﬂ TO PAHARPUR, D.LKHAN IN VIOLATION OF
LAW, RULES AND POLICY IN VOGUE BY THE PROVINCIAL
@v i‘li‘{“JM ENT.

JUDGMENT

\
CALIVE ARSHAD i(!iAN CHAIRMAN: Facts, to the cxtent necessary,

arc that the appcl!anf is scrviﬁg as Sub-Divisional Iiducation Officer
(SDEO) (Female) in the Pducation Department, Khyber Pakhtunkhwa .and
previously, she was posted as such . at Munda District 1)1r Lower vide
notiﬁﬁation dated 2:1.02.2019; that vide notification dated 09.08.2019, the
pelitioner was transferred from the post of Si)j 10()) Munda Dir Lower to
the pust of SPDEO((F) Tank; that lhucaucr on 07.10.2021, the appellant was
transtorred from the post of SDHO(F) Tank to the post of SDEO(Y)
Paharpur. District !).l.[s;l'lalu‘l; .lil;l‘dl, Just after three months of transfer of the
appd;{ml o P 1harpm 1>.].Khan, the respondents issued another impugned
transfer notification dated 12.01.2022, vide which the appellant st
transierred back to District Tank whercas ‘privatc‘~ rc'spondcn_t No.8 was
transferred in her place at ii)tll'l%.il‘})tll' District D.I1.Khan; that the appellant fclt
hCl‘SC-H‘ uggricvpd‘ from the 0'1"dcr dated '12.01.2022 and filed departmental
appeal, which was not responded and lhélappcllam then filed this appeal in
this Tribunal.

02. On receipt of the appeal and its admission to full hearing, thc
respondents were summoned, who, on putting appearance, contested the
‘ dppwl by filing mpix/(,()mmcms mainly on the grounds that u.ndcr SLLIlOI‘l
10 ol the Khyber. l"akht‘um\'hwa Civil. Scrvants Aél, .1973_, cvery .civil

“servant was liable (o serve anywhere within or outside the provinee; that the

J Y
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- Servive Appeal Nod 37022 tled ~Shamshad Bibi-vs-Government of Khyber Pakhtunkhwa through Secretary
Filemegmary and Secondary Feucation Department, Khyber Pakhtunkinva Peshawar and others " decided on
~ 30.09.2022 by Division Bench comprising Kalinr Arshad. Khan, Chairman, and Salah- Ud-Din, Member Judicial,
Khvber Pakhtunkinra Service Tribunal, Camp Cotirt Dera Ismail Khan.

impugncd order was acted upon, thercfore, the appeal had rendered

in‘!'ruc.i'ua‘ms; that the lprivalc respondent No.8 was posted back to Paharpur

—on aceeplance of i'}&l{1‘cprcscnl‘-ati0n and totally on humanitarién grounds.
The delence sctup was a total denial of the claim of the appellant.

03. We have heard learned counsel for the appellant, learncd Additional
Advocaie General for official the respondents and counscl for private
1‘65;‘;0:1(!011t No.¥.

O4.  Learned counsel for the appellant argued that the appellant was
transferred back to the Dis‘u'ict 'I'anl; and conscquent thereof rcspondent
No.%,. on the basis of lfavoritism, was brought back to the Paharpur
.1 K hn is against the faw, rules and regulations framed there-under, thus
Is ot s.mximainab]c and s liable to be declared void ab-initio. Iearned
_pimm"_;c:} i‘urphér k‘ll'gil(:(l that the timpugned transfer order is pre-mature and
agaiust the posting/transler policy of the Provincial Government. He
contenced that the impugned order is bascd on malafide and is duc to the
politcal victimization. At the end th requested that the impugned order is
sct aside the appellant might bc "aﬂowcd to complcte her normal tenure as
per policy. . | '

05, Learned Additional Advocate General contradicted the arguments of
icamcd -counscl for the appellant and raised préliminary objection on, the
maintainability ol the service appeal under Scction-4 of the Khyber
Pakhiunkhwa Service ‘tribunal Act, 1974, He further argued that as per
Scetion-10 ol the Khybcf Pakhtunkhwa Civil Scrvants Act, 1973, cvery

civil servant shall be liable to serve anywhere within or outside the

provinee. He requested that the appeal might be dismissed with cost.

A}
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. ' Nervice Appeal Not 3772027 tided *Shamshead Bibi-vs-Government of Khvber Palchtunkiwa through Secretary
~ Elementary and Secondary: Education Department, Khvber Pakhfunkivva Peshawar and others " decided on
30.49.2022 by Division Beneh comprising Kalim-Avshad Khan, Chairman, and Salah- Ud-Din, Member Judicial,
Khyber Pakhtunktova Serveee Tribunal. Camp Court Dera Ismail Khan.

-
g

‘ Vo L .
06.  Tearned counscel for private respondent No.8 submits that the instant
appeal s not maintainable under Scction=4 of the Service Tribunal Act

<

1974 vn the ground that the statutory period of nincty days was not lapsed,
henee premature which should be rejected. He further contended that the

/ . . : -

appeliant has been treated in accordance with law and rules, therefore, the

instant appeal is being devoid of merit might be dismissed.

07.  inorder to-strcamline and regulate the postings and transfers of

the Civil  Scrvants, the Government of Khyber Pakhtunkhwa

introduced a posting/transfer policy. Main conditions of the same

relevant to the instant appeal are as under:-

i. All the postings /transfers shall be strictly in public interest and
shall aot be abused/misused to victimize the Government servants.

iv. The normal tenure of posting shall be three years subject to the
condition that for the officers /officials posted in unattractive areas,
the ienare shall be two years and for hard areas the tenure shall be
one year. The unatiractive and hard areas will be notified by the
Government,
08. 1t is obscrved at the very outset that the reply of the official
respondents has urged that the private respondent No.8 was transferred
back “©n humanitarian grounds on acceptance of her departmental
représentation but neither such humanitarian ground was explained nor any
b

l : e
public interest or exigency was stated in the reply of the respondents in
transiorring back the private respondent No.8.
09.  The posting and transter policy specifically {ixes a normal tenure for

the civil servants. In the case in hand it is two years but just in thrce months

ol the transler of the appellant she was re-translerred to the previous place

of posting without allowing her to complcete normal tenure as per the

Governoient’s own decision found in the above policy.
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. Servies Appead Nol37:2022 fided " Shainshad Bibi-vs-Government of Khyber Pakhtunkhwa through Secretary

{Aemnentary and Secondwry Fducation Department. Khyber Pakhtunkinea Peshanvwvar and others” decided on
- 36092022 by Division Besich comprismg Kaliun Arshad Khan, Chairman, and Salah- Ud-Din, Meinber Judicial,
‘ Nhyber Pakinunkinea Service Tribunal, Camp Court Dera Ismail Khan,

107 T'enure was originally created to give teachers academic frecdom.
Civil sefvants do not have stability of tenure, particularly and especially in

the Hducation Department where transters and postings arc made frequently
’ /

at the whims and l'qncics of the exceutive head for political and other-
considerations. and not in :l'hc public interest; a fixed minilhum.tenurc
would not only enable Civil Scrvants to achicve their professional targets,
but aiso help them function as cffective instruments of public policy;
r-cpa:uicd shul’i1ing/l‘ranslt:r of olficers 1s "deleterious to good gchrne;ncc;
minimum assurcd@crvicé tenure cnsures cfficient service delivery, and
increased efliciency; and (?ivil Scrvants can also prioritize various socia]_
and cconomic measures  intended to implement for the poor and
Il'mi'g;'i:'sa:liy.cd scetions ol socicty. |

»! iy in 2018 8§ C M R 1411 titled “Khan Muhammad VerSus Chief

Secrctary, Government of” Balochistan Quetta and others”, the august
Supreme Courl of Pakistain was plcased to have found as under:---

CIs Under section 10 of the Act a civil servant cannot insist 1o

b posted or transferred 1o a particular post but this does not
mean thai o civil servant can be mude to serve under a
subordinae. Moreover, while section 10 does not prescribe a . .
minimum period diring which a civil servant must serve at his
post it does not mean that the Government without assigning any
reasoi can move a civil servani from the place he was posted 1o
after a month or subject the civil servant to repeated postings in a

shori period of time because this would amount (o punishing him. .
Sich postings also adversely affect the public interest and resull
in the wastage of  scarce  resources. and constitute  bad
FOVEFNENCE.

19, The Rules designale certuin posts as 'temure posts' (rule
22 vead with Schedule 1V of the Rules) and prescribe a period of
three years for an- incumbent Lo serve on such posts. Such
prescribed fenure may therefore be categorized as the ideal
duration for which a civil servant should serve at a particular
post. The post of Divizional Director however is not a tenure post
but the principle of serving jor a particular duration at this post
should he followed. I the present case the pefitioner was posted -
for o e over a manth when he was again posted. Any civil
servant posted (oo particular post requires some {ime (o
familieize himsell with [,}]é’-ﬁl;()i‘i‘(fl?g.S' of the office and the

==/

/




Svrvice dAppeal Nol 3772022 titled “Shamshad Bibi-vs-Government of Khyber Pukhimkhwa through Secretary
Flementary and Secondary Education Depdriment, Khyber Pakhtunkinvd Peshawar and others” decided on
- S0.09.2022 by Division Bench comprising-Kalim Arshad Khan, Chairman, and Salah- Ud-Din, Member Judicial,
Nhyher Pakhtunkinva Service Tribunal, Camp Court Dera Jsmail Khan.

Y requirements of the post whereafier "he: will be best placed (o
cequit himself of the responsibilities of the post. However, a one
- month posting. as in the case of the petitioner, would not serve
the interest of the people. o ' o
2. 'The upshot of the élb()\/() discussion is that impugned order dated
07.10.2021 was not issucd in public interest or exigencies of service and as
such is nol tenable in the eyes of law. Pre-mature iransl‘_‘cr‘is clear violation” -
of (_le-§Lasc [ 'and 1V of Posting and "I ransfer Policy notificd by the pfovincial
government. 1t is also violative of instructions circulated vide letter dated
27.02.2013 pertaining to tenure in posting/transfer. Ordinary tenure for
postiny, has been spcci't]cd in the law or rules made therc-under, such tenure
must be-respected and cannot be varicd, except for compelling reasons. Tt
should ijc recorded in wriling and arc judicizﬂly revicwable.
3. " As a scquel lé) the abolvc, thc. scrvice appeal i1s allowed with the
dirz;;cii_uns to the rcs1.)<mdcm—dcparlmcﬁt to allow the appellant to continue _
on l-ﬁzr present station of posting till completion of her normal tenure. The
appeal is accepted in the above term. Costs shall follow the event. Consign.
14,  Pronounced in (;;;(en. C():M at Camp Court D.J.Khan and given
under our Iuﬁuls ~and z;ile seal of the Tribunal on this 30" day of

- Sepiember, 2022,

‘ ~d e
\C‘i} é L \\\\
’ : Y, . oo - YVe .
KALIM ARSHAD KHAN O NN
' Chairman ; N E\
Camp Court D.I.Khan 8 TN
'g: ;
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L
oy
SALCAH UD DY - E
Member Judicial b

Camp Court D.LKhan. *

'"Date of Pre
Number of &



‘A‘A:: g‘: N . o - I I e ~
- ."EFORE THE HONORABLE SERVICE TRIBUNAL, o
I KHYBER‘:APAKHTUNKEWA,'PESH'AWAR"._ o
Service Appeal No.__'_ﬂ___ of 2022
Mst. Shamshad Bibi, SDEO (Female) Paharpur, Education
Department, D.LKhan. g et g
Appellant Do /22—"_ -
Versus poied -3_—’- ’_‘_01"':2.3’)"2_
1. Government of Khyber Pakhtunkhwa through Secretary
Elementary & Secondary education Department, Khyber
Pakhtunkhwa, Peshawar. A _
2. Chief Secretary, to Government of Khyber Pakhtunkhwa , '
Elementary & Secondary education Department, Peshawar o
~ : : )
3. Secretary, Elementary & Secondary education Department,
Khyber Pakhtunkhwa, Peshawar. e
4. Director, Elementary & Secondary education Department,
Khyber Pakhtunkhwa, Peshawar. ‘
j/? : 5. District Education Officer (Female), D.I. Khan.
\ 4
1 6. District Education Officer (Female) Tank.
AN 7. District Account Officer, D.I.Khan. P
@ Mst. Sonia Nawaz, SDEO, (Female), Tank
T Respondents
e SERVICE APPEAL UNDER SECTION 4 OF THE
AR . KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
33| oy \ Yo ACT, 1974 AIMED AGAINST THE IMPUGNED

NOTIFICATION BEARING NO. SO (MC)/E&SED/4-
16/2021/POSTING/TRANSFER/MC DATED 12.01.2022
WHEREBY THE APPELLANT WAS TIiANSFERRED,

TO DISTRICT TANK, WHEREAS RESPONDENT NO.




/ ' ' 8, ON THE BASIS OF FAVOURTISM, WAS BROUGHT
TO PAHARPUR, D.ILKHAN IN VIOLATION OF LAW,
RULES AND POLICY IN VOGUE BY THE

PROVINCIAL GOVERNMENT

E’R‘AYER‘ IN APPEAL’

TO SET ASIDE/CANCEL THE IMPUGNED
NOTIFICATION BEARING NO. SO (MC)Y/E&SED/4-
16/2021/POSTING/TRANSFER/MC DATED 12.01.2022
WHEREBY THE APPELLANT WAS TRANSFERRED
TO DISTRICT TANK BEING | ILLEGAL, NOT
SUSTAINABLE IN THE EYES OF LAW, ARBITRARY,
PERVERSE, TAINTED WITH MALAFIDE AND OF
NO LEGAL EFFECTS AND THE APPELLANT
ALLOWED TO RESUME HER DUTY AT pAHAﬁPUR,
D.LKHAN, TOGETHER WITH GRANT OF ANY
O'fHER APPROPRIATE REMEDY THAT THIS

; HONOURABLE TRIBUNAL MAY DETERMINE IN
(} THE LIGHT OF RELEVANT CIRCUMSTANCES

Note:- Addresses given above shall suffice the object of service

Respectfully Sheweth,

The appellant prefers the instant appeal on the grounds
hereinafter submitted apropos the following facts.

Concise Facts

1. That the appellant is serving as Sub-bivisional Education Officer
{Female) in the Education Department, Khyber Pakhtunkhwa and
previously, she was posted as..such at Munda Dir Lower vide
Notification dated 21.02.2019. However, vide Notification dafed
09.8.2019, the petitioner stood transferred from the post of SDEO

. - . . B . . . S veem ey w o omieammes norm
R
Z




Munda Dir Lower to SDEO (F), Tank. Thereafter the in October 07,
2021, the appellant was transferred from the post of SDEO (F) Tank
to SDEO (F) Tehsil Pahapur, District D.1.Khan. Copies of all

transfers/posting  Notifications of appellant are enclosed as

"Annexure A, B and C

That respondent No. 3, just within three months of the transfer of
appellant to D.I.Khan, issued another impugned Notification
bearing No. SO (MC)YE&SED/4-16/2021/posting/transfer/MC
dated 12.01.2022 vide which the appellant was transferred back to
District Tank whereas, respondent No. 8, on the basis of favoritism
was transferred to the D.1.Khan. Copy of the impugned Notification
bearing No. SO (MCYE&SED/4-16/2021/posting/transfer/MC
dated 12.01.2022 is enclosed as Annexure-I)

The under the law and policy of the provisional government, an
ordinary tenure of service is minimum two years at a station and
transfer of a civil servant before completion of ordinary tenure,
without any legal exigency has been condemned by superior Courts
of Pakistan. Thus, aggrieved of her transfer, the appellant filed a
representation with the Respondents against her transfer order
issned premature and in defiance of the Rules/ Instructions/ Policy
of the government made and promulgated on the point. The
rcpresentation remains unanswered till filing of the instant appeal

due to inaction on the part of respondents. Copy of Departmental

- appeal/Revision dated 13.01.2022 is enclosed as (Annexure-£)

That disgruntled of the impugned Notification bearing No. SO
(MC)Y/E&SED/4-16/2021/posting/transfer/MC ~ dated  12.01.2022
whereby the appellant has been transferred back to District Tank
and consequent thereof respondent No. 8, on the basis of favoritism,
was brought back to the Paharpur, D.IXKhan whereby the

representation  preferred to respondents remains undecided, the




appeliant approaches this Honourable Tribunal for redressa;l of her

gricvance on inter-alia the following grounds.

6 R O U N D S

e

a. That the impugned Notification bearing No. SO (MC)/E&SED/4-

16/2021/posting/transfer/MC dated 12.01.2022 whereby the
appellant has been trans/ferred back to district Tank and consequent
thereof respondent N‘o-.ﬁ8, on the basis of favoritism, was brought back
to the Paharpur, D.1.Khan is against the law, rules & regulations
framed thereunder, thus is not maintainable and is liable to be
declared void gb-initio. Besides, the impugned actions taken against
the appellant are against the settled principles of law and the appellant
has been made an escape goat, thus the impugned actions are liable to '.
bé set aside by this Honorable Tribunal. _

That the appellant is within her right to remain posted at 'Paharpur
D.LKhan in light of the 'policy of the Government of Khyber
Pakhtunkhwa regulating transfer/posting of government servants. It is
worthwhile to mention that under the law-and policy of the .Provincial
Government, an ordinary tenure of the service is minimum two years
at a station and transfer of a civil servant before completion of
ordinary tenure, without any legal exigency, has been condemned by

the Superior Courts of Pakistan,

That appellant has been made a rolling stone by official respoEdents
just bccaﬁse of the fact she is not having any political backihg. Béﬁdes,
respondents are pregsurizing the appellant to relinquish the charge of
the post and handover the same to the respondent No. 8, thus, the
appellént has been discriminated and victimized due to extraneous

and political interference without any lawful Justification




o

d. That malafide and nepotism on the part of respondents is apparent

through the fact that initially they, vide notification dated 07.10.2021
transferred appellant from Tank to Paharpur, D.1.Khan whefeas spon
after within three months, on 12.01.2022, the said transfer has been
r;vcrsed only for the benefit of respondent No. 8 despite the fact that
she has already completed her tenure at Tank.

‘That the impugned transfer order/Notifcation has been iyssu_ed to
oblige political figures of the area and therefore the same is ﬂaving no
legal sanctity and no worth to be maintained.

That public officers and public functionaries are bound to obey the law
rules procedure and being a public servant they are requixfed to serve
the public and it is not in their duties to bow before the politicians.
Impugned Notification is therefore nullity in the eye of law :;nd rights
of appellant are required to be protected from the influence of political
figures.

That transfer of respondent No. 8 to the Paharpur, D‘.I.Khan{:_i‘s the
outcome of political influence and the same was only to oblige the

political figures of the area. Respondent No. ® is having political

backing while the petitioner does not and that’s why petitioner is

suffering a lot. The Peshawar High Court in the case reported as 2016
PLR 1468 was pleased to take serious notice of the transfer on political

basis. |

. That the petitioner has not yet completed her ordinary tenure of the

service and her transfer through impugned office order is based on
malafide and is due to the political victimization, and also thére are no
compelling circumstances for the impugned transfer of petitioner
before completion of her ordinary tenure.

That it has. been held by th.f’ superior courts that when the ordinaﬁ
tenure for a posting has bee‘n" specified in the law or rules made

thereunder, such tenure must be respected and cannot be varied,

expect for compelling reasons, which should be recorded in writing




and are judicially reviewable. On this score too, the impugned transfer

notification to the extent of appeliant is liable to be held as illegal, void

and tainfed with malice on political basis.

-7 j. Counsel of the appellant may please be allowed to raise additional

grounds at the time of arguments.

Dated: 30/ | /2022

It is therefore, most humbly prayed that
Service Appeal may please be allowed as

prayed in the prayer clause of the instant

Appeal.

Yours %mble appellant
Through Counsel

Dated 30/ _{ /2022 § ’

Ahmad Ali Khan
Advocate, Supreme Court

Khalid Mehmood Sigar
Advocate, D.1.Khan
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GOVERNMENT OF KHYBER PAKi ITUNKHWA
ELEMENTARY AND SHCONDARY I DUCATION DEPARTMENT

Block-"A" Opposite MPA's Hostel, Civil Sceretarint Peshawar
_ - Phone No. 091 9210626

\T10
NO.SO(MC)E& SED/4-16/2

transfers aro horeby ord

023/EotinaTranninrMGINIK:

orod with immediate effact, in the be“t public interest. -

Datnd:26™ May, 2023 ¥

Tha following postings/

Endst: of even No.& date:
——="2 07 0Ven No.& date:

.

Name & Deslgnation J ) ?f;; ][ To i t Romnarkn \
'Samina Shahnaz SDEO Fomaig | SDEO Female VENo2 |
| MC8s-17 Jandols Tank Paharpur D I.Khan }' '
‘Shamshad Bibi | SDEO Femala | Report to Directorate of \
) MC BS.17 Paharpur Dikhan E&SE i o
[ 3 TNoor Khadija T sDEO (Female) | SDEO (Femala) V8 No4
MC BS-17 Wana South Daraband Kalan
; Wagziristan D I.Khan | b
4 | Shamim Akhtar ~ ~ ' [$OED (Female) SDEO Female Jandola T VSNo1
/ MC BS-17 Daraband Kalan Tank ‘ .
—_ ' D.1.Khan

———
- ————
-

] .
- 1

]
&

. No TA/SAqs siiowed: v
3
3

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA
E&SE DEPARTMENT

Copy forwarded for information to the; -

1. Agcountant General, Khyber Pakhtunkhwa, Peshawar.
2. Director, E&SE Khyber Pakhtunkhwa, Peshawar.

3. Director EMIS, E&SE Department with the request to upload the same on the official_
" website of the department.

4. District Education Officer (Female) D.1.Khan.
&, District Accounts Officers D.l.Khan. ,
6. PSto Advisor to Chief Minister on E&SE Khyber Pakhtunkhwa
7. PSto Secretary, E&SE Department. Khyber Pakhtunkhwa. g
/1] w
24-35- doAD
IMRAN ZAMAN) —
SECTION OFFICER (Management Cadre}

——— . — —




GOVERNMENT OF KHYB ER PAKH TUNKHWA
LLLMENTARY AND SECONDARY I DUC:\] ION DEPART MTN T ’ . "‘/’ V.

Block-"A" Opposite MPA's Hostel, Civil Scuctm iat Peshawar -
Ehane Nn (0] ‘)2?3188

o Diled Pesnawarthe._ofz;opek 07“1, 2021 "

Coneequent upon thelr

‘promohon to the post of - Sub. Dlvlelonal Educalion’., O!ﬂcere (SDEOS BS- 17) In . ;r:,
€mentary. & Education Department, . Khyber Pakhtunkhwa " 4g- _notified vlde :
: ‘_"Notut‘cauon No. SO(PE)/2~SIDPC Promoﬁon ADEQ/ASDEO, (BS 16) to SDEO/AD(BS
..17) dated 14-09-2021, the Competent Authorlty Is pieased to- order the . fofrowmg

: postmgladjustment In; the publlc interest wuh lmmedrate effecl:.- ,"7;};_. LonEE
Ts.

KN

PROPOSED PLACE or-' POSTlNG ;.; 5. P

(

NAME & DESIGNATION

Sub. Dlvlalonnl Educutlon
: Lower AVP - . frs
.- Sub Dlvlslonal Education Ofﬂcer (f‘ omalo) Lnrjnm. Dfr: A
s -Upper AVP K

Mst NedlaAnjum .. | Sub Divislonal| Educatlen
o Lahore Swabi AVP : :
- Sub_ Divlslonai Education Omcer (Femafe) Warl- Dlr .

Orﬂcor (r‘emelo) Mundu Drr -

VS TN «'-

B Mst: SamlnaShahnaz '

2. st Khadlje Bibl

omcar (Female) Chotav-

4. M_st. Yesmln Akhtar .

~ =" [Upper,- - : . -
.| Mst, Syeda Humatra . | Sub Dnvusnonat Educatlon Ofﬂcer (Female) Besham
ehmood : ShanglaAvP . - - .. ~

. Mst ‘Shaista Begum

Sub’ Divisional Educatlon
| Charsadda...

Oﬂ" icer (Fema!e) Shabqadar .

Mst Sham:m Akhtar Khan

Sub vansnonal Educauon

Offcer (Femafe) Chakesar -.7"‘ S

Shangla AVP - -

..-| Mst, Seema‘Saleem Sub Dnvnsuonal Educatron Oft' cer (Female) Mardan

. | Mst. Zeanat Ferdps- . | Sub Divisienal Educat:on OH‘ Icer (Female) Banda Daud

| O LA Shah, Karak - .-

_|'SDEOQ (Female BS~17) Balakot Mansehra 1 -
-Suly. Rivisional Educat:on Ofr icer (Female) Samarbagh e

Mst Zob‘ie 'Rtaz
.| Mst. Ruffat Bano

-~ .| Dir Lower AVP - -
Mst, Shamlm Akhtar Sub Qivisional Educat:on Ofﬂcer (Femafe) Martung -
Shangla AVP . . : ARG
TMst, Shagufta Yeemeen 1 Sub Divisional Educat:on O cer (Female) Noweherﬂ Tl
4 : AVP, v : IR PNt

' Consequent upon abO\Je t'he' follawmg consequent'at posung / transfer
amongst the SDEOs (Female 88-17} are hereby ordered - : :

Educahon Sub Dnvislona! Educatlon |- .
Banda'Offmer (Feme!e) Daraban | -
i | DiKNan, .
Suby- D.welena! cduca!ron
Otticer - (Female) Gaggra

Sub DWIbIOltdl
Ofﬂcer {Femalg) -
. Daud Shah, Karak, -
‘Sub D:w:uonal Educa!son
Officer (Femate) Daraband-
Kalan Dl Khun . T

. Mst Salma Bashlr
SDEQ (Fema!e BS 17)

Msl. Nayyar.Sullana
SDEQ (Female 88 1?)

Buner.




‘ v-‘-_i\./ svaNLLYY S B )
» i AE AN SECONDARY 1pucarion DEPARTMENT \\
’_’ * - ’ " » it . ; X s \ ' 3 . o " - FEREN o 3
s .~ Bloek-"A” Opposite MPA's Hostel, Ciyi Secretatiat Poghyyg, @

‘ L=k * Phone Mo, 091.922138%
‘ /‘ N . e . i

T ——

R T, e —————— ————

/ l 3. [ Mst. Samina Yasmaoan Sub - Divisiona Education S"i}bwtj'i'ﬁéiarﬁ-l"?dﬁc?uoﬁn'
SDEO (Femala BS-17) | Officer (Female) Charbagh | Officer (Female) Gumbat |
sl KaisoomEoo———owat. . KOBOL

! 4. | Mst. Kalsoom Syed .| Sub Divislonal Education Report o - Directorate of
| (MC BS-17) | - Officer (Female) Shabgadar | F&SE Khyber
— Charsadda, Pakhtunkhwa, N
5. | Mst. Amber Saeed Sub  Divisional Education | GGMS Darband . District -
SST (G) (TC BS-16) Officer (Female) Gumbat Hangu, - AP
' District Kohat, =~ -, . .

o SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA L
e E&SEDEPARTMENT = - v,

- Endst: of Evan No & dte" - * Co
. Copy forwarded for Information to the:-" i . 3
- .. Accountant General, Khyber Pakhtunkhwa, Peshawar. . Vo
. Director E&SE Khyber Pakhtunkhwa, Peshawar. W e
+ . District Education Officers (Femiale) cconcerned, . :
District Accounts Officers cconcerned, '

S PTINER

- . 9. Director EMIS, EgSE Department with the request to :
| .~ transfer notification-on th ' ite of the
"~ ~ 6. PSto Minister for E&SE L
-~ T. - PS'to Secretary, E&SE N
g 8. Officers concerned. . . . e
9. Masterfile. .- - ;-
¥

T Y ey L
. . s

T T e e et e -

e————
N
oy -
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b " %%y GoveErnMENT OF KHYBER PAXHTUNKHWA N
s, ‘T;n " ELEMENTARY AND SECONDARY EDUCATION DEPARTSENT |
’ m%_‘:’f&' - Block-A" ODposit_e MP’A Haostel, Cjvil Sec;ctariat.Pesha&vaxj s

»
S ,
honz No. 0919227858

-

Dated Peshaviar the March 1%, 2022
. | L

- Noreeaney L s T
| g;@omc;eassmga 5;20'21mo’smcrrmuspsmmc: _The foliowing posting'/ ©

-~ -

¢ Educatian Khyber Pakhtunkfig. are heraby ardered. in the bes? pibiiE atirast ATy
s ;:Nam_e&.qes's'zé.,uon?‘ oo From o e T
P MSt, Fogia Parveen: 1 SOFO . (Femalay SDEO. (Female) ~ Ladha, [+ &~

T——— g ——

e ;.'

2. 1 Mst, Sa#;iné ‘s.hah‘na'z tﬁeﬁ"c t(Feniélé)": SDEO(Femala) Darazs
AL 7| MC BS-7y =T T 'Munda.'oin;owger:f-n | Oj Kh, e NoT) =

.. E&sg DEPARTMENT

| ;Wardéd'for'iri.fonné'_tfo'h.ld the:.. - o Lt . FERRE
T Actauntany Generai, Khybéirpukh(unkhv.m: Peshaway, -~ ECTRANE

.~ 2. " Director, EgSg K'?yberPakti;unkhwa; Peshawar, " L SR .
3. Distd t ;Ecl_ucaliqn."Ofﬁcers(Female)., Dir Lower, Ol Khan' and. South” -
o - Wadziristan" N R ST R S e

e .»prrg‘ac'to'{EM:S';~E&SE~Depar'qizemﬁwa‘u;'thé}‘«eqi:',éstj o uptoad the same oy, -

| oy e P .\ T
- f ., ) . . . . ' L ) k") \* ‘XIN.

- SECTION OFFiceg (Managamen; Cadre)

;7. Officeis c ncemed, .

SR . SECRETARY To SOVT: OF KivBER PAKHTUNKiWA " |

" . . - A . . BRI
oy Kol oP ISR R

7 AMc 8sa7) Can T Darazinda bj kap South W??"ﬁﬁ@"ﬁ%}ﬂ") /:

Vi ey

Y-
"




BEF ORE THE HON ORABLE SERVICE TRIBUN\QI zy; R
" “.r"',\.""

-'“-ﬁ_~ _. KHYBER PAKHTUNK[—IWA PESHA WAR "‘;:i'?:,,i"*::“:;::{‘,::“

Servzce Appeal No / 090 of2022 . " Biary N 62—L
Mst F021a Parveen SDEO (Fema]e) Darazmda Dera Ismall Khan o . Daea 5; / @/22:\;2.— -
- | " Ap'pella'ntf- _
Vers‘u‘s ‘ |

1. Govt Of Khyber Pakhtunkhwa Through Secretary Elementary And Secondm y l':ducanon 3 :
~ Départment, Khyber Pakhtunkhwa Peshawar - - -
2. Chief Secretary to Government of Khyber Pakhtunkhwa, Elementary And Secondary '
. Education Department, Peshawar ,
3. Secretary Elementary. And Secondary Educatlgn Department Khyber Pakhtunkhwa B
Peshawar .
4. Director Elementary And Secondary Educatlon Department Khyber Pakhtunkhwa.
- Peshawar - :
District Education Ofﬁcer (Female) D.L Khan
District Education Ofﬁcer (Female) South Wazrristan '
District Education Ofﬁcer (Female) Dir Lower
- District Accounts Ofﬁcer D.I. Khan . : _ r
" Mst. Samma shahnaz SDEO (Female) Munda, Dlr Lower - oy

0 % N

Responclents

' * SERVICE APPEAL UNDER SECTION 4 OF THE - KHYBER _
@ﬁ%—dayPAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 AIMED AGAINST THE
IMPUGNED NOTIFICATION BEARING - NO SOMO)E &S:D/4-

CoESTE dgv 16/2021/POSTING/TRANSFER/MC DATED" 10.03. 2022 . WHEREBY -THE
' APPEALLANT WAS TRANSFERRED TO DISTRICT SOUTH WAZIRISTAN,

N
‘7(% > . WHEREAS RESPONDENT NO .9, ON THE' BASIS OF FAVOURITISM, WAS
- ~ _BROUGHT TO DRAZINDA, D.I.LKHAN IN VIOLATION OF LAW, RUL ES AND
POLICY IN VOGUE BY THE PROVINCIAL GOVERNMENT ' :

3 .PRAYER IN APPEAL

T0 SETASIDE/CANCEL THE IMPUGNED NOTIFICATION BZARING NO
SO(MC)E&SED/4 -16/2021/POSTING/TRANSFER/MC DATED . 10.03.2022
WHEREBY THE APPEALLANT WAS TRANSFERRED TO DISTRICT .SCUTH
WAZIRISTAN BEING ILLEGAL, NOT SUSTAINABLE IN THE EYES OF LAW,
ARBITRARY, PERVERSE, TAINTED WITH ‘MALAFIDE AND OF NO- LEGAL
EFFECTS AND'THE APPELLANT ALLOWED TO ASSUME HER DUTY AT
DRAZINDA, 'D. LKHAN, TOGETHER WITH - GRANT, 'OF . ANY = OTHER

-'APPROPRIATE REMEDY*' THAT THIS HONORABLE TRIBUNAL "/IAY
DETERMINE IN THE LIGHT OF RELEVANT CIRCUMSTANCES.
Note._Addresses given above shall suffice the object of service.

ReSpectfully shew1th - i
The appellant prefers the- mstam‘ appeal on. rhe ground ; heremrgtei submitted

apropos the followzng facts st

S,rwce iilbun v

C M by

N e - -




- ' . : : : o ) ;“~/ v .o
6" July, 2022 -~ - Learned counsel for the appellant present W L fE
aly, 2022 - N S

N

. P
(zf . .\-,--—»’

o S - Learned counsel for the appellant subm 13 that\wnhout

| | - allowmg the appellant to complete the normal ‘enure, vide C
notification No. - SO(MC) * E&SED/4- 16/2021/ _ Posting/ -
Transfer/ MC dated 10 03. 2022 she was transterred from
'SDEO(F) Darazmda D I Khan and posted as SDEO (F ) Ladha, .

‘ South Wazmstan (AV"P) Appellant filed departmental :
'.representatron on . 04.04.2022, which - was ' rejected on'
.09.06.2022, compellmg her to ﬁle thls appeal which is within

‘ tlme This appeal is thus admttted to full hearmcr subject to all
; JUSt and legal objectxons by . the other 31de Out dtstnct

: ﬂrespondents be summoned through TCS the expenses ofwhlch -
| be deposrted by the- appellant w1th1n three days while the local
.respondents be summoned through process servmg agency of |
the learned Senior C1v1l Judge Peshawar Te come up for

ijntten reply/comments on 28.07. 202? before SB at camp

~ court D.I. Khan.- The appellant is also dlrected to deposrt.

. securlty fee w1thm three days

L As to the appllcatlon for suspension of the operatlon of
the - 1mpugned order dated 10. 03.2022, it s dreeted that the -
operatlon of the 1mpugned order dated 10 03.2022, shall stand.

suspended till the next date sub}ect to the notices to the other -

. side.

| ., - (Kalim Arsha'd K_han)
o a€ P oyertio oty Dé/Q/M/ - ' Chairman™~
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Sorvice Appeat Nol 096202 nthed “Awr, Fosia Parveen-vs-Government of Khyber Pakhiunkinva through Seeretary

Lhrseatry and Secomtary Keueations Deporinent, Khyber Pakhtuwnkinea Peshewvar and others" decided on
SIDY.2027 by Division Hench conprising Keln Arshad Khan, Cheirman, and Salah- Ud-Din, Member Judicial,
: Ktwher Pakltuatkinea Service Tritantls Camp Court Dera ismail Khan

- KHYBER PAKHTUN KHWA SERVICE TRIBUNAL,
PESHAWAR CAMP COURT D.L.LKHAN. - TSRS

BEFORE: KALIM ARSHAD KIIAN «—  CHAIRMAN
o SALALL UD DIN - MEMBERQ)

Service Appeal No.1090/2022
Mst. Fozia Parveen, SDEO (Female) Darazinda, D.1.Khan.
teetrreacrensstoasaas eerrerrrsesrasareas eeneessieneans viveeeraee oo o{Appellant)

Versus ¢

. Government of Khyber Pakhtunkhwa, through Secretary Elementary

& Sceondary Jiducation Department, Khyber Pakhtunkhwa Peshawar.

. Chicl Sceretary, to government of Khyber Pakhtunkbwa Elementary

& Sccondary Liducation Department, Peshawar.

. Sceretary, Llementary & Sccondary Viducation Departiment, Khyber

Pakhtunkhwa, Peshawar.
Director  bducation, Department  (1E&S1)) Khyber Pakhtunkhwa
Peshuyvar. ~

. Distriet Education Officer (F cmale), Dera Ismail Khan.
. District Education Officer (Female), South Waziristan.

District Education Officer (Female), Dir Lower.,

. District Accounts Officer D.L.Khan (Deleted).

Mst. Samina Shahnaz, SDEQO, (kemale) Munda; Dir Lower.
.......................... tereeserensensersensersesnnsenessesss(RESpOndents)

Present::

Mr. Ahmad Al _
Advocate......... e IFor appellant.

vir. Muhammad Adcel Butt, -
Additional Advocale General...... ... -......For official respondents.

Mr. Zia Ur Rehman,

“Advocate.. e s or privatc rcsp<>ndcnt No.9
" Date ol ISGOGON.. . c.eeeen. s ....05.07.2022
C Dateof Hlearing. ... 30.09.2022
Date ol Deeision. ... 30.09.2022

CAPPEAL  UNDER  SECTION 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AIMED

AGAINST THE IMPUGNED NOTIFICATION BEARING NO.

SO (MCYE&SED/4-16/2021/POSTING/TRANSFER/MC DATED




\}. \’ A Sorviee dppead NoT090/202 titled “Alst Fozia Parveen-.vs-Government of Khyber Pakhtunkfnva through Secretary

. Elementery and Sceondary Educaunon Depariment, Khyber Pakhitunkipra Peshawar and others" decided on
e - 300v 2022 by Division Rench vomprising Kalin Arshad Khaw, Chawman, and Salah- Ud-Din, Member Judicial,

Kinber Pakitusbinee Service Tritusol, Cump Court Dera fswail Khan
. . " _

10022022  WHEREBY  THE  APPELLANT .~ WAS
' TRANSFERRED TO - DISTRICT : SOUTH WAZIRISTAN,
~ WHEREAS RESPONDENT NO.9° ON THE BASIS OF
 FAYOURTISM, WAS BROUGHT TO DARAZINDA, D.LKHAN .
IN VIOLATION OF LAW, RULES AND POLICY IN VOGUE BY
THE PROVINCIAL GOVERNMENT,

JUDGMENT - |

KALIM ARSIIAD KHAN CUAIRMAN: The appellant is scrving as
Sub-Divisional liducatilm Oflicer (Sl}li()‘) (I’cnﬁalc) in the ‘li;"du';:;uion
Department, Khyber Pakhtunkhwa and was. posted  at Khw:aza ‘th]a'.
~ District Swat vide nolil’iezﬁion dated 21.02.2019. Vide notification datcd
29.()8.2019,- “the appéllam 'wus: lrans';[‘crrcd from .the' post of SDLEO(¥) -
Khawaza, thlq 1o the post oi"S-Dli()(l") Sarai Napr;mg, T.akki Marwat,
Then on 07.10.2021, lhc appellant was transferred from the post of
SDIEO(F) Sarai Naurang, 1.akki Marwat to the }Sost of SDIIO()Y) Newly
Mcrgcd Arca {(NMA) Lakki Marwat. Again shc was transferred I'rorﬁ -lhc :
post ()l" SDIEO(F) NMA l,akk;l Marwuf l<; the p0;51' of SDEO() NMAs |
I)an'u-'/indu.-. 1).I.Khan. Just afier four and half months ol'.hcr lrénsfcr to
D.).Khan, the department issued another i-mpugncd transfer notification
dated ‘l 10.03.2022. vide which the appellant was transi‘érrcd io Ladha
Districl South Wa:/,irisuin. whc‘rc.as private respondent No.9 was iransferred
(o the D.J.Khan against: her p.osl. Not co'nt‘0m¢d with thcfolrdcr dated
10.03.2022, she Gled 'dcparimcnuﬂ appeal, which was not responded and
“the appellant then Hled this appeal in this Tribunal. :
02. - On reeeipt 'ol‘ the appeal and its admis;ion to full hcariﬁg, the
- respondents were sumumonced, who. on pulting appcarance, contested the

appcal by filing reply/comments mainly on the grounds that under scction

1

10 of the Khyber Pakhtunkhwa Civil Scrvants Act, 1973, cvcry civil



"

complcete her normal tenure as per policy. -

/
i

Setvive dppoad § :H))OQ‘(J"mlwl Ahst. 1ozia Parvees- w-(;meum:ml of Khyher Pakhtunkinva through Secretary

Lloaoniary and Seconclary F: ‘ducinion Depurtment. Khyber Pakbiunkinva Peshawur and others™ decided on
30.09 2027 by Division Bench compristg Kalim drshod Khan, Chasrman. and Salah- Ud-Din. Member Judicial,
Khyber Paktinnbinea Serviee Tribunal, Camp Conrt Dera Ismait Kan,

4

* servant was liable o scrvé unywhcrc within i)r oulsidc the provincc; that the

'ln'lpug’ll(.‘d ordu wis aclc.d upon, therefore, the appeal had rcnducd_

inftuctuous; that the privale lcspondcnl No. 9 was poslcd d{.,dlnbl the scat of

the uppcliam because husband ol rcspondcnt No.9 was posted iri' DIKhan in

the same department, therelore, following. the spousc policy .the private
responclent was posled 1o DIKhan. The defence setup was, however, a total

denial of the claim of the appellant.

~ ¢ . 3

L ) o SN
03.  Wc have heard learned counsel for the appc]lam, lcarncd Additional

Advocate General for official the respondents and counsel for private

respondent No.9.

04, Learned counsel Tor the appellant argued that the impugned transfer

order dated 10.03.2022 whereby the appellant had been transferred to

District South Waviristan and consequent thereof respondent No.9, on the’

o

basis ol lavoritism, was brought to Darazinda 1.1.Khan was againsi the
taw, rules and rcgulations Ivamed there-under, thus was not maintainable

and liable to be declared void ab-initio. 1.carned counscl furthcr argucd that

the impugned translor order was pre-mature, and against the posting/transfer

policy ol the Provineial Government. He contended that under the law and

policy ol the Provincial Government an ordinary tenure of the service was

o
)

minimum two years al a station and transfer of a civil scrvant belore

by the Superior Courts of Pakistan. At the end he requested that the

impugned order mwht be sct aqldc and lhc appcllant might be dllowcd to

-~

complétion of ordinary tenure. without any ‘cxigency had been condcmncd -




' - H
Sefuee Appead N ulﬂ‘)l)/7r)7 nled l/\l Fazia Parveens, tf-(‘uvermm'm of Khyber Pakhtunkivra through Secretary
Elementc v et Secandéry Edncaiion Department, KhyBer Pakhtunkhvwa Peshawar and others™ decided on
3009.2022 fn Drvesian Beawch comprsimg Kalim Arshad Khan, Chairman, and Saleh- Ud-Din, Membu Judicial,
Khyber Pakhuatkine Setvice Tribunal, Camp Court Dera Ismail Kl

05. Conversely the learned Additional Advocate General argued that as

¥

per Scetion-10 ol the Khyh& P.a'xkhlunkh\-wa '(Iiyil Sc:rvants Act, 1973, every
civil scevant was o serve anywhere within or outside thq province, He
requesled that ﬂlc appeal might be dismisscd withy co'sl". ‘ |

§
06.  learned counsel for private mspondcn( No.9 submitted that the
:lppbztl was not maintainable under Scction-4 of the Scrvice ‘T'ribunal Act

1974 on the ground that the final order dated 09.06.2022 of rcjcclibh of

“departmental appeal of appellant had not been assailed/challenged in the -
v -

instanl service appeal. He further contended that the appellant had been

(reated in accordance with law and rulces, ttgcrcl,'orc, the instant appeal was

devoid of merit and might be dismissed.

07.  No doubt, a civil scrvant is bound to serve anywhere in the province

under Sccli(m—l() ol'the Khyber Pakhtunkhwa Civil Servants 1973 yet there

“is specific provision regarding -tenure of two years 1o be served against a

post under serial (iv) ol the Provincial posting/transicr. Policy. 2003

(amended and revised [rom time to time till 20 10). Tenure of post of a civil

servant is also proteeted under 2013 PLC-Supreme Court-195. Morcover,

+

all posiings/transfers should be issued strictly in the public interest and the

authorily in no way has 1o abusce or misusc it as a tool to victimize the
government servants. This has been specifically mentioned at serial (i) of
the said policy ol the provincial government. Needless to mention that

government  policy has somc same sanctity attached 1o it and the

govermnent. is obligated to keep not onlv its sanctity intact but to follow

: Mm\hw
Fcn l)u} -,
z"‘%emﬁr v
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Servece Appeol No 09202 titled “Alse Fozio Parveen-vs-Governmient of Kliyber Pekhtunkinra through Secretary
Etemwrtten v and Secondary Edueation Depariment, Kiyber Pakhtunkinrg Peshawar and others ” decided on
2L09.2027 by Divivion Beneh comprisimg Rafint Arshed Khan, Chairman. and Salah- Ud-Din, Member Judicial,
| Khyher Pukltuniinea Service Tribunal, Camp Conrt Dera fsmail Khan,

i

and implcmbnl it in letter and spirit whole heartedly without opting and

1

resorting to pick and Chl)():%t.‘. , i

08. 'l"cnurc was originally created to give lcach.crs academic freedom.
Civ‘il Servants do not have stability of tenure, particularly and especially in

the ducation ])'cparlmcni where lranslk:‘rs.arb]d po#‘.{jﬁgs' are me@c freﬁuclntly‘

at Lhe .\’\'hims and f‘unciés of the -ckcculivlc head for political and other -
consi;lcmlion‘s, and not inthe public interest; a fixed minimum tcnure

would uot only enable Civil Scrvants 10 achicve their professional targets,

but also help - them function as cffective instruments of public policy;

repeated shultling/transfer of officers is deleterious to good governance;

minimun assured service tenure cnsures cfficient service delivery, and

“increased efficiency: and Civil Servants can also prioritize various social

and cconomic measures inlended to implement for the poor and
marzinalized sections of socicty.
09. In 2018 SCMR 1411 lided *Khan Muhammad Versus Chief

Scerctary. Government of Balochistan Quctta and others”, the august

“Supreine Court of Pakistan was pleased to have found as under:---

18, Under section 10 of the Act a civil servant cannot insist 10
be posted or transferred io a particular post but this does not
mean that « civil servani cun be muade 1o serve under a
suhordinare. Moreover, while section 10 does not prescribe a

Cmininn period during which a civil servant must serve at his
post it does not mean thai the Government without assigning any
reason can move a civil servant from the place he was posted 1o
affer « month or swbject the civil servant 1o repeated postings in a
short peviod of time because this would amount to punishing him.
Suclt posiings ulso adversely affect the public interest and result
in the wastuge of scarce resources and constitute  bad
governunee,

1. . The Rules designafe ceriain posts as ‘tenure posts’ (rufe
22 read with Schedule 1V of the Rudes) and prescribe a period of .
three years for an incanbent to serve on such posts. Such
preseribed fenure may therefore be categorized as the ideal
duration for which '« civil servani should serve at a particular
post. The post of Diyisional Direcior however is not a tenurg, post

ATTESTE
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% o 30019.2022 by Division Bencl comprismg Katin Arshad Khan, Chairman, and Selah- Ud-Din, Member Judicid,
2

Service Appeal Not0907202 siled Myt Fozier Parvedus.vs-Government of Khyber Pukhtunkinve through Secretary
Elenentary and Secandary Education Departmiont, Khyber Pakhiunkliva Peshawar and others” decided on

Khyber Pakikhwa Service Tribunal, Camp Court Dere fsmat Khan,

but the principle of serving for a particular duration al this post
should be followed. In the present case the pelitioner was posted
for « fitde over a month when he was aguin posted. Any civil
serveant posted o a particular post ‘requires’ some time 1o
feoniliarize himself” with the workings of the office and the
reguirements of the post whereafier he will be best placed to
weqarit himself of the responsihilities of the post. However. a one
maonth posting, as in the case of the petitioner. would not serve
the interest of the peaple.”’

10.  We are thus CO]]S:lleiIICd to allow this appcal and as a resultant
consequence. set aside lh'c impugned order dated 10.03.2022 restoring the
order dated 26‘10.202f. ‘The official respondents may, however, again
'lrangl‘cl" ihe uppx.jllanl alter comj)lction of hc;r normal tenurc. As regards 1_hc
private rcspondmﬂ No.8, ghc department may adjust her at a nearer s{alion if
her request is found genuine, Cost shall follow the event. Consign,

/ I. Pronounced in 1)1;(e11 Court at Camp Court D.1.Khan (mdA given

under our hands and the seal of the Tribunal on this 30(" day of

September, 2022,

KALIM ARSHAD KHAN
Chairman
‘Camp Court D.J.Khan

N
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Khyber » althtunkhwp,

Service Trib
SLHANY
Peshawar L

SALAH UD DI
O / / é / Member Judicial

~=Camp Court 1J.1.Khan
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(i) The normal tenure of posting shall pef three years subject to 'the

: tenure shall be two years and for the ayd areas’i.e (Dlstrlct Kohlstan) it
IO shall be 1- -1/2 years at least ' P )

. (,', ;

. where* T f ;_;.-

.and adju'st’men't'bf sur lug staff.

Heads of Attached eartments and other 3-19 and. above officers

. Government Rules jof Business, 1985 as well as Field posts and ex-
cadre posts by.the/ ghief Secretary and Chief Minister NWFP. ,

(i) While making pggtings/transfers from settled areas to FATA and’
Vice-versa, the gpproval of Governor NWFP needs to be obtamed

.

(iv) . No offfcer shall be allojled to be posted in his ovm ﬁw.tr-f_:t n‘f dqmucale. .

(v) No postmgs/transf 6 of the ofﬁ;ers/ofﬁeial_s on ,dét_ailnﬁent'basis shall be
" made. ' ' o

{vi). N About the postfngd of husband/wnfe both in’ Prov;ncaal Serwces, at one

to the public {j erest

Posting/Transfer in Govt, Departments. V =

S.No.8

I am directed to Tefer to the subject cited above and to say that in v’uperses'sid'n of all policy-

instructions issued in this behalf, the competent authonty has " inter- a!ua approved the
following posting/transfer pohcy -

% (iy * ' The normal ‘tenure of posting shall be three years subject to the condition
b that for the officers/officidls posted in unattractive aréas, the:tenure shall be

conditions that for the officers/officials pg ted in unattractive areas, the ’

(i)’ Months .of March and August arl-' lX&d for postmg/transfer of the

' officers/officials: excliding. the officers: jn: BP- 19 and above 'in the Province. coa
Theré should.be.a ban on. postlng/ ray sfers throughout the -year exciudmg_ R
_thé aforesaid twor months Howevr, thete.;*_'f:'!, S Hu resiriction. in cases - . E

"(a),'- ‘ Postlngs/transfers of Ge': ment employees become mevntable in L
: other,, months due tq romotlon/retlrement/ creation of new__, .
posts/return from long leay e/nnvolvement in dlsapllnary proceedmgs .

'v(b)' . Postings. of exnstang offigers of the APUG PC:(FG) a'n‘d PCS (5G) énd‘

in all the departmgngs as indicated in Schedule:III of the NWEP *

-+ station, the oyey riding consideration will be the administrative position. It -
may be desirapl¢ to post such persons at ope station.and’ this-will be subjéct




| - P h i N, R A & S AR A SR I 1
4 e L f o el £ Wik ALy '5"',._ T - L . W b IS R T ’
" £ am . i R X - . X ~ ) i I3 . TN - = ™ 5

R A TR - AR :

| vad .* o W +

i

'nlo‘i
HW

1% R
feur

WKH
msd

e

;M

e e g

T TR

s i

N-.

ot

-
&

e T
l‘(‘w -

'L{

o d

neay 2124 fioflz % (nateidoX HIYQ 8.1) 26916 bisd sif 101 bas 2155y o
6ol 15

ol Yo lencu\paifzog vt baxil s JawpuAd brs fimstt Yo ardinoM

9301 ol ni aveds bns @1-28 #i 2x0MNo st pribuloxs 2cho\z Mo

preduxy sy sl uodpuaill 2wlzns\goltaog no nsd & ad bluoriz ool

ee6o i peitioiizgy on 9d el orsds agvowoH Lurtticm. owd biszovols o)

' -:ooiw

ot Sldsliven: omoood 2g9ovoama Inemmevod Yo 2192ns1\2pnb2o9 (s).
ety wan 10 nossnsmanitat \ncijomaig of sub aritnom 1odio
B 2pmbasoig yisniiqizeib nt Inemovioviitsvss! ghol mowt nts
Aiste euiquwz2 Yo snsmmieuibs

bris (02)239 bng (D2)229 DUYA i} 30 theoifto pntfeixs Yo 2pniteot
21950 svods bns €1-8, 1edio bas Zasmieqsd barbsiiA 1o 2bsor
FIWW ortt o il-shibara ni batedibni 26 ZnenoisgeC s s pi
othe>-»p' bag 20¢0q bisi 25 ew 28 2BEI 2rsniz2u8 1o 20lusl vod-
. WY Jomewvod birs istams? 1aird srls yd 2320q

JAqov-22iv bns ATAT of esos belttor mont aslznsi\epnidzoq pridlsm olidw
-banisido 5d o1 zbagn TR Jomeved oidf Yo lsvonqgs otidogz

o IAuAQ orlt ni 2920q svilsvzinimbs\evisudexs no baszoq od Herdz 1950 oM
) slidimob verlt

od flsd2 cied Insmiisish no dlebPMo\199Mo et 1o as?znsﬁ\zgniieoq o
' . obein

3n0 18 290tia2 Isionivord i dtod stiw\bnsdaurd Yo pnijeoq orlt tuodA
11".00di20q svitsvianimbs orld od lliw noifsisbiznos pnibit 1avo s noited2
igtdu od iw 2l bas noitstz 9no 16 2poz19q uz 320 of eldéuzsh od yerm

Jematni oilduq oz of

2

0 bexoq ad yen 21ssy ot aidfiw s: of sub 815 ortw 2lsisMo\nvesifO
ZurgeiG orly nl 2eeq svitsuinimbe-non\avitudsxe-non no Jf10ilgo et
Jnsmanitot vietl llinser) svise o) bawolls sd bas slioiwob tisr

&

no onob 9d liiw 2lsbMo\z1so”0 Yo vlensif\epatizoq s \baititon \(bt-::s*glc. 2A

(n )

@ -

Uy
() /.,
N .t
N
&.. \“’,".':('l
(v} W\ LT

(ilv)

L

fimimisgad Jdsbaivord ot 15 2958fimmoo ynituwe Inemsasly orlj Yo 2noifsbnemmonss ot
' ~:priwolioY ad bnim ni prigasy slidw |jova! lsaolzivia bns

1267 2hoqgefl Isitnabilned IsungA no bszed ad bluordz enobsbﬂémmoasﬂ
rt bns viinsesng blard 1200 no 9onsmMmchsq aovis2 Yo bioas Insemg bns
Tigatm 1o w00 ritiw nolisiugm Isrensp 2if has 128q orls

-naifsebiznod oim noAsl 9d odls bluord? taoq Inozog no swnsT

O3

t‘m\\"

Y

G e K it E . de




e S < N,_/

 No.E.A0 (7)/2023-Elec-l

<+ ELECTION COMMISSION OF PAKISTAN
! U . AL ARES

@ . S S “Secrotariat” ‘
sk . : . -

: : ; Constitution {:&vanue G-512,
’ | SR " March, 2023
SEE | o o DR " islamabad , the 10’ Marc
To, ) _ ,
B The Chief Secretary.
Government of Khyber Pakhtunkhwa,
. Peshgﬂ ar. A :
Subject: GRANT OE ngMlSSIO!,‘ FOR TRANS Egﬂ 'OSTING AND ALL KIND
- QOF LEAVES. :
Dear Sir,

! havr- the honor to state that the tion ble Commission has been pteased '

T decade that lo!lowmg malters may be dealt at your own level.
‘ i, Allkind of leaves.

workmg in the Secretariat.

other Depariments besides officers! officials of Police (posted in
- field or Head Quarters) and Adrinistration. However, the copy of
, such orders issued against P:ira-iii, may be shared with this
;/' ~' . Commission. |
2.

Moreover. all other cases of transfer/posting of /BS -20 and above of \he
olficers of Secrelariat & all BS- 18 and above officers of the field including Palme ang
Admanistrauon shcuid be sent to this Commsssnon for concurrance and approval

Yours sincereiy, .
%’)4} -

(Syed Nadeem Haidet)

Copy forwarded for mto"mggg‘ign to:

- The Provincial Election Commissioner, Khyber" F‘akt}tunkhwa.

{(Syed Nadeem Haider)

Additional Director General (E!ecuons )

¢

TransrarJPosting of Addiuonal Secretaries of B85-19 & below

~iii. * Transfer/Posting of officers/ offidials of BS-17 and below of all

Addtltcnal Duecto: General (I:tectmns I) :
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1 . ‘ ‘
Qy B L I T L B oW ares e " 9
- & No F.1(1)/2023-DRO (NA-38 Bye-Els) (REC) P
. OFFICE OF THE Pt
DISTRICT RETURNING OFFICER! | ‘v
- -REGIONAL ! -LECTION COMM.SSIONE;R . "',/L
. DERA [SMAIL KHAN DIVISION L e
. !
- : t g Qera [smail khan
f { " February 88 2023
To : ) [ . i A .
¢ The Director Land Rechrd, 1 o
« Inspector General of Rgistration, - }
Khyber Pakhtunkhw :
. o ! -
. Subject: i BAN ON P0§]m TRA NSFERS :
Y

lt is 10, mfonm you that !he undanlgned has recewed an application No. Nil,
dated 7_0.02-2023 submmed by Syed Jameei Abbas Shah, (Sub—Reglttrar D.1.Kl.an),

against your office order No. LR-IWIPNSR‘NoL|111254a-ss da'ed 17" February, 205 3.

2.

Keeping ln view the Elecnon Comrmss:on of Pakistan, islamaoad,
mslructuow

s regarding ban on*posti tgllfansfers v:de Election: Commnssuon of Pakistan -

‘ Nouﬂcat:ors F.No. 2(1)/2023-Cord dale.d 22 January, 2023 ’and No.F:8(2)/2023
*. (2) daled 3*

»ord
February 2023, (copy enclosed) whereby you ‘are_not allowed to nyake
!_fiﬂ_s_i’_t-!_rlp_o,s_l_u]g_nf.;,nfﬁg_a—s\mfﬁclais Al the culminalion of election process ard it

me\qtable prior perrmssnon has 1o be taken from Hon’ble Eleclion Commission of
‘ Paktstan

3. - _ In hght of the foregonn;, you are hereby direcled to'reverse the transfar of
the oﬂ' cials undémnhmahon o ltus office, mrnedialely, ,fdiling which case wil' be

referred to the Etection Commlsslon of Pakistan for funher necessary aclion.
4. .

However if prior permlssuon of Hon'ble Elacllon Commtssnon of Pakistan
v——-—.*
has-been oblalned lhe copy of {he*,ame may be submitted ln‘lhls offica. -
. . Do N Tty T ’
Encis: (A_s'above} : ER T

AN

A ‘ . {{lUAZ AHMAD)

e Regional Election Ccmmissioner
Deralsmail Khan Division/
DRC NA-38 D.1.Khan-}

Copy fonvarded for mformalxon to the Provinciat EIchon Comm:sstoner Kh

PR

‘ber <
v Pakhtunkhwa Peshawar ) o . \\ .‘l(ﬂ‘""\

(IJAZ AHMAD) )—ol 1«( L?
. Reglonal Election Commissic ner
“. . - “Deratsmail Khan Division/
P DRO NA-33 C.I.Khan-I
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—_— et -
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. P L D 2021 Supreme Court 313

Present: Gulzar Ahmed, C.J., Faisal Arab and Ijaz ul Ahsan, JJ

GOVERNMENT OF BALOCHISTAN . through Scerctary Services and General
. Administration Department and others---Appellants. .

Versus

ABDUL RAUF and others---Respondents.

Civil Appeals Nos.433 to 438 and 596 of 2020, decided on 14th October, 2020. _

(Against the judgment dated 03.01.2020 passed by the High Court of Balochistan, Quetta in C.Ps.
. Nos. 48, 363, 401, 401, 656, 678 and 1173 of 2019). -
; Constitution of Pakistan--- -
; ——-Art. 224 (1A)---Caretaker = Government/Cabinet, powers of---Scope---Caretaker
Government/Cabinet could not take policy decisions and permanent measures including
recruitments, making appointments, transfers and postings of Government . servants during the
g limited period that it held office. R, : '
In the present case, the process of recruitment may have been initiated by way of publication of
advertisement before the Caretaker Government was put in place. However, all material steps
including processing of applications, tests (if any) interviews (if any) and recommendations by the
Recruitment Committee were taken during the Caretaker Government and the elected Government
was practically presented with a fait' accompli. The mandate of a Caretaker Government was 1o
hold the mantle in the interregnum when the term of the sitting Government had expired and the
new Government was yet to take charge. A caretaker Government was empowered only to carry
out day to day affairs of the State with the help of available machinery/ resources/manpower. [t
could not take policy decisions and permanent measures including recruitments, making
appointments, transfers and postings-of Government Servants. It must leave such matters to the
elected Government which t6ok charge as a result of elections. A

Khawaja Muhammad Asif v. Federation of Pakistan and others 2013 SCMR 1205 ref.

Decisions having far reaching consequences should only be: taken by the elected government
having the mandate to perform such functions as were required of it in exercise of powers
conferred by the Constitution. - ' '

Nemat Ullah and others v. Chairman Governing Body, Wotker Welfare Board/Secretary to
Government of KPK, Labour Department and others 2016 SCMR 1299 ref. o .

Even otherwise, in the present case, there was no record whatsoever of any process of \S

<,

recruitment having been transparently conducted with a view to make merit-based appointments. ™

The recommendations made by the Committee had ex fa:ie been made arbitrarily and weré neicher \ &
based upon any test results nor interviews. There was not an iota of evidence available on the

record that any test or interview was conducted or transparent and proper merit list was prepared
showing marks obtained by each candidate in the NTS test or interview. ~
In the interest of being just and fair the Supreme Court directed that it would be appropriate!if
all those candidates who filed applications pursuant to the advertised posts were allowed to appear L/
in fresh tests to be conducted by NTS. Appeals were allowed with further relevant directions.
Arbab M. Tahir, A.G. Balochistan, Ayaz Khan Swati, Addl. A.G., Balochistan for AppeRants (in
all cades): ' :
Sarday Ahmed Haleem, Advocate Supreme Court for Respondents (in C.A. No. 433 of 2020).
Amantgllah Kanrani, Advocate Supreme Court for Respondents (in C.As. Nos. 435-438 of 2020).
Murtaza, Senior Advocate Supreme Court for Respondents (in C.A. No. 596 of 2020} (via
inks from Quetta). .
ifaqat H. Shah, Advocate-on-Record for Respondents (in C.As. Nos. 433, 435-438 and 596
. 0). s '

Nemo for Respondents (in C.A. 434 of 2020).

Date of hearing: 25th September, 2020.

JUDGMENT :

LJAZ UL AHSAN, J.---Through this common judgment, we intend to decide Civil Appeals
Nos. 433, 434, 435, 436, 437, 438 and 596 of 2020 as they arise out of a single consolidated
judgment of the High Court of Balochistan, Quetta dated 03.01.2020. i
2. Briefly stated the facts necessary for disposal of these appeal are that in response to

advertisements- published in daily newspapers "Daily Mashriq dated 17.05.2017" and "Daily :

uxpress Century dated 18.02.2018" inviting applications for different posts on divisional quota :,g

basis. the Respondents filed applications. They alleged that tests and interviews were conducted by

a helection/Recruitment Committee which had been constituted by the Government of Balochistan

under the Chairmanship of Director ‘General Mines and Minerals Department, Government of
. Rualochistan. After the applications had been processed the Committee through minutes of meetings




held on 11.07.2018 and 12.07.2018 made recommendations for appointment of the Respondents
against the respective posts for which they had filed applications. However, the department neither
announced the results on the recommendations of the Committee nor published the merit list as
required by the Recruitment Policy, 2009. Instead the entire process was scrapped and the posts
were re-advertized. The Respondents were aggrieved.of the inaction of the department and
approached the Balochistan High Court through the constitutional petition. They sought relief to—-
the effect that the department may be directed to produce the merit list and issue appointment
letters accordingly. It was also prayed that the department may be restrained from undertaking the
recruitment process afresh. The constitutional petition was allowed: and the Appellants were
directed to issue appointment letters to the Respondents after due verification of the credentials.
The Government of Balochistan was aggrieved of such order and approached this Court by way of
a civil petition for leave to appeal. _ A : S -
3. Leave to appeal was granted vide order dated 01.04,2020 which is reproduced below: =
"Learned Additional Advocate General, Balochistan contends that advertisements were
published on 17.05:2017 and 18.02.2018 for different posts by the Director General Mines
and Minerals Department, Government of Balochistan. He ‘contends that though the
Departmental Recruitment Committee was constituted but actually, no transparent process
whatsoever for making appointments was undertaken by the said Committee and_even the
minutes of the meeting dated 11.and 12.07.2018 are not in accordance with law, for that, no
test and interview of any of the candidate was undertaken, as there is no record of such test
and interview. He contends that no merit list was prepared and there is no existence of merit
list on the record. He contends, that as per guidelines issued under Para-5 of letter dated
15.03.2016, captioned,’ "the- Observance of the Recruitment. Policy, 1991 (Appointment,
Promotion and. Transfer) Rules, 2009 and Specific Quotas Fixed for Appointment Against
Initial Recruitment®. If a merit list is prepared, the same is requited to be published but
there is no publication of such merit list. He contends that as there was no transparent
recruitment process and there was even no conclusion. of the recruitment process, thus, no
\\o»% right accrued to the respondents for being appointed and in this.manner, the petitioners
L'F‘ _,J/ were justified to re-advertise the posts. He contends that the recruitment process was to be

completed within 120 days, with extension of 60 days, but the.recruitment process was °
never completed even though 420 days had expired and-thus, the whole process of
recruitment itself had become infructuous, as per the policy. T ‘

2. The contentions raised by the learned: AAG.require consideration. Leave to appeal is'granted

to consider, inter alia, the same. The appeal shal! be heard on the available record but the
parties are allowed to file additional documents within a period of one month. As the matter
relates to service, office is directed to fix the same expeditiously, preferably, after three
months". ' S S

4. The learned Advocate Generai Balochistan has argued that the alleged process of test and
interview was purportedly conducted during the period when a Caretaker Government was in
place. There was a bar on fresh recruitments imposed by the Election Commission of Pakistan and
the recruitment exercise was altogether illegal. He maintains that the constitution of the Committee
and the alleged process was in itself iliegal in so far as a Caretaker Government is not empowered
to undertake any permanent steps other than day to day running of the Government. In this context
he had relied upon Khawaja Muhammad.Asif v. Federation of Pakistan and others (2013 SCMR
1205) where this Court has categorically held that the mandate of a Caretaker Government does
not go beyond running day to day affairs till such time that duly elected Government takes charge.
He has vehemently argued that no process either of testing or interview took place.. There is neither
record of testing or interview and the nominations were made without a transparent process on the
whims of the Committee. He maintains that the alleged minutes of meetings of the illegally
constituted Recruitment Committee dated 11 and 12.07.2018 are a sham as the recommendations
made were neither based upon ability nor nerit. Even otherwise, thé recommendations of the
Committee carry no legal validity or value. He finally submits that the Balochistan High Court fell
in grave error in holding that the Committee held tests and interviews in a fair and transparent
manner and prepared a merit list on the basis of marks obtaining by the candidates in test and
interview. He points out that the said finding is clearly and patently contrary to the record as there
is no material anywhere in the record that may even remotely support such finding.

5. The lcarned counsel for the Respondents on the other hand submits that initially there may
have been a ban but the same was lifted by the Election Commission of Pakistan. The tests ‘and
interviews were conducted by a duly constituted Committee which recommended appointments
and the new Government which came into place scrapped the process to accommodate their own
cronies which action was ex facie illegal and unsupported by law. He further points out that by
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. reason of completion of the process and recommendations made by the Committee a vested right
had accrued in favour of the Respondents which cannot be taken away without lawful reason. The
impugned judgment of the Balochistan High Court proceeds on correct appreciation of the legal
. principles on the subject in view of the fact that there was no justified or plausible reason for
cancellation of recommendations of the Committee and re-advertisement of the same posts.

6. We have heard the learned Advocate General Balochistan as well as the learned counsel for
the Respondents at considerable length. With their assistance we also scanned the record.

7. There is no denial of the fact that the process of recruitment may have been initiated by way
of publication of advertisement before the Caretaker Government was put in place. However, all
material steps including processing of applications, tests (if any) interviews (if any) and
recommendations by the Recruitment Committee were taken during the Caretaker Government and
the elected Government was practically presented with a fait accompli. The mandate of a Caretaker
Government is to hold the mantle in the interregnum when the term of the sitting Government has
expired and the new Government is yet to take charge, A caretaker Government is empowered only
to carry out day to day affairs of the State with the help of available machinery/resources/
manpower. [t cannot take policy decisions and permanent measures including recruitments, making
appointments, transfers and postings of Government Servants. It must leave such matters to the
elected Government which takes charge as a result of elections. it was in this context that in a case
reported. as Khawaja Muhammad Asif v. Federation of Pakistan and others (supra) held that a
Caretaker Government/Cabinet has to confine itself to running day to day administration of the
State and to take decisions required for orderly running the affairs of the State. However, decisions
having far reaching consequences should only be taken by the elected government having the
mandate to perform such functions as are required of it in exercise of powers conferred by the
Constitution. The above principle was reiterated in a later judgment of this Court reported in the
case Nemat Ullah and others v. Chairman Governing Body, Worker Welfare Board/ Secretary to
Government of KPK, Labour Department and others (2016 SCMR 1299).

‘ Q> 8. A perusal of the aforenoted judgments and the ratio. of the same clearly settle the law that a
Q\,}' Caretaker Government/Cabinet lacks the power to make appointments, transfers and postings
% during the limited period that it holds office. Therefore, we are in no manner of doubt that the
refusal of the Appellants to.implement the recommendations of the Recruitment Committee

\/-) constituted by the Caretaker Government had legal backing and lawful Justification. Consequently,
the finding of the Balochistan High Court that the recommendations of the Committee were legally

sound and valid and should have been’ implemented is not based upon’ or supported by legal

principles settled by this Court. Further, the leaned Hich Court misdirected itself in holding that

by reason of appearing in written tests and interviews a vested right had accrued in favour of the

Respondents. In the first instance, we are not convinced that any tests or interviews were held and

even if the same had been held, no vested right to appointment accrues unless a merit list is

displayed and appointment letters are issued. The Government can always stop or abandon thc
process or initiate a fresh one if there are valid reasons or justification to support such action. In
the instant case, such valid reasons and justification were amply available.

9. We have also noticed that there is no record whatsoever of any process of recruitment having
been transparently conducted with a view to make merit based appointments. The
recommendations made by the Committee had ex facie been made arbitrarily and were neither
based upon any test results nor interviews. The learned Advocate General Balochistan has
categorically stated that no test let alone an impartial and transparent test in the form of NTS was
ever conducted and there is no record of any candidate appearing in such test or a merit list having
been prepared in order to test the ability of each candidate. Further, the entire process was
completed with unholy haste in a matter of only ten days and vacancies in excess of about 600
posts were recommended to be filled without any process having been followed. This haste speaks
volumes about the validity, credibility and genuineness of the process and its underlying intent,
motive and purpose.

10. Despite the arguments of the learned counsel for the respondents that tests and interviews
were conducted, there is not an iota of evidence available on the record that any test or interview
was conducted or transparent and proper merit list was prepared showing marks obtained by each
candidate in the NTS test or interview.

11. We further find that the recommendations made by the Committce are clearly and patently
‘llegal as the Committee itself was itlegally constituted for a purpose which was beyond the
wundate of the Carctaker Government. We have asked the learned Advocate General Balochistan
it tests and interviews are conducied for all grades. He bas candidly conceded that tests and
interviews are not conducted for employment against grades 1 to 6. However, all posts in grade 7
upwards are filled by the process of testing and interview in accordance with the Recruitment

-



Policy of 2009. In this view of the matter, the learned Advocate General.has conceded that he
would not object if those already appointed to posts against grades 1 to 6.are not disturbed.
However, he maintains that those who are required to undergo the process of testing and interview .
must go through the same in order to ensure that the ' most competent, qualified and able candidates
fill the available posts. '

12. We notice that the Respondents had filed applications for appointmernts against posts
advertised on 17.05.2017 and 18.02.2018 in daily 'Mashriq' and daily "Express'. It also appears that
pursuant to the advertisement published in daily Jang on 16.02.2019 a number of applications have
been received against the advertised posts. However, the process was stopped, pursuant to the
judgment of the High Court. We are therefore of the opinion that in the interest of being just and
fair it would be appropriate if all those candidates: who filed applications " pursuant to
advertisements dated 17.05.2017, 18.02.2018 and 16.02.2019 are allowed to appear in fresh tests
to be conducted by NTS. Further, interviews must be conducted by competent. and impartial.
Committee(s) and on the basis of marks scored in NTS tests and interviews, merit list/lists must be
prepared for appointments against various posts strictly and purely on merit. The process must be
fair and transparent and provide a.level playing field to all candidates with a view that the best
amongst the lot are selected. The learned Advocate General Balochistan submits that an effort is
being made to fill these posts through the Balochistan Public Service Commiission.("BPSC"). In -
case, the BPSC undertakes the exercise the same shall also be conducted in’ the same manner of,
impartial testing and interviews and preparation of a merit list which shall be displayed publicly as.
well as on the website of the Government of Balochistan"as well as that of BPSC. On the basis of .
such merit list recommendations can be made to the Government for-appointments against all
available posts. We are sanguine that the aforesaid exercise shall be completed as expeditiously as
possible and preferably ‘withina-period of three months. The merit lists prepared .as a result of
testing and interviews shall be placed before us for our examination in Chambers.

13. For the reasons recorded above, these appeals are accordingly allowed. The impugned
judgment of the Balochistan High Coiirt dated 03.01.2020:is'set aside. '
© MWA/G-16/SC Appeals allowed S




o  Election Act, 2017

CHAPTER XIV~-CARETAKER GOVERNMENT

. - 230. Functions of ' - X . -
Government shall « caretaker Government. ' (1) A car

(ay  perform its functions to attend to day-to-day matters which
_ are necessary to run the affairs of the Government;
(b) assist the Commission to hold elections in accordance with
law;, ’ .
(c) restrict itself to activities that are of routine, non-

_~~  controversial and urgent, in the public interest and
/ reversible by the future Government elected after the

,
olectong; and - e m o e - e

{d} be impartial to every person and political party. (2) The
caretaker Government shall not— .
{a) take major policy decisions except on urgent
matiers; .

(b) - take any decision or make a policy that may have
effect or pre-empt the exercise of authority by the
future elected Government; :

(<) - enter into major contract or undertaking if it is
detrimental to public interest; . .

“{u;  enter into’majot international negotiation with’ any”
foreign country or international agency or sign or
ratify any international binding instrument except in

/ an exceptional case; .
Yo(e) make promotions or major appointments of public
officials but may make acting or short term
/ -appointments in public interest;
T f) transfer public officials unless it is considered
| . expedient and after approval of the Commission; .
. and
B {(#) aftternpi to influence the elections or do or cause fo

: be done anything which may, in any manner,

! influence or adversely affect the free and’ fair

¢lecnons. _

? : (3} The Prime Ministor, Chief Minister or a Minister or any other
wembers of ¢ Carctake, Governents shall, within three days from the date
o asswniprion of office, subimt to the Commission a statement of assets and

P buasailies nchoding assets @i liabilities of his spouse and dependent

L © childsern as gn'the preceding 300 day of June on Form B and the Comrmmission

' sshasi publish Uie sidement of assets and liabilities in the official Gazette.

(4) in this section, 'caretuker Government' means the caretaker
Feaeroi Government or a caretaker Provincial Government.
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