BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
AT CAMP COURT ABBOTTABAD

Service Appeal No. 796/2022

BEFORE: ‘M R. KALIM ARSHAD KHAN CHAIRMAN -
MRS. RASHIDA BANO MEMBER({J)

Akhtar Zaib S/O Abdul Wahid (PE BPS-17, GCMHSS Battagram City), R/ Jasool,

Batagram. /

A (AppcHant)
VERSUS '
1. Chief Secretary. Government of Khyber Pakhtunkhwa, Civil Sceietarial

Peshawar.

2. Sceretary Elementary & Secondary Education Department. Goverpmenl of
Khyber Pakhtunkhwa, Peshawar.
%Mﬁﬁtﬂ 3. Dircetor, Elementary & Secondary Education Department, Peshawar,

Peshaway

K37

{Respondenis)

Mr. Hamayun Khon : .
Advoeate ' For Appellant

M. Asif Masood Al Shah

Deputy District Altorney ... For Respondents
Date of Institution. ... 1L 16052022
Date of Hearing. ... 000200062023
Date of Decision.. ... 20.06.2023

JUDGMENT

CRASHIDA BAN(}.‘IV!'EE\’TBER‘ (J): 'I";he rcle\,f:-int-fa'cts lc-:;ld'ing :10 filing of
fnstant appeal are that appellant was appointed as PET in '-yc:;:‘ TORY and
against impugned transter order datéd 13.01.2022, ihe appe!-éalinz filed writ
petition before the Hon'ble Peshawar High Court,'Abbottabm?-.' Beneh and -
vide order dawed i'i‘(\;4;:2€}22 the {-[()ll;i}]c'(_lc,auri, peal the it ‘g‘u,;{fi;m'z %
service appeal and sent the same o Servies '1"1‘1!)1.:11:;11‘ with the Pia n copid
as below:

“Om aceeptance of ihe instani wrii g;ei‘ijlzis:mv order/notificatio

dated 24,02.2022 and 18.01.2022 passed by the respoundent No. 2



D
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may kindly be declared null and void and transfer order dated

13.01.2022 of the :1j)pdlant~against the vacant post of IPE

BPS-17 at GCMHSS Battagram may kindly be restored.”

|, Brief facts giving rise to the instant appeal are that appellant was

appointed as PET in the respondent department in the year 1989 The
appellant was promoted to the post of DP‘E/I PE (BPS-17) in the year 2018.
Till 13.01.2022 he performed his duties with full dewl)tion and deiCZ’lliOl’] in
the remote backward arca schools of the District Battagram. That on
15.12.2021 the appclhmt filed application for transfer against the vacant post

at GCMHSS Battagram City on medical grounds before the respondent No.2,

‘his application was allowed and he was transferred from GHSS Thakot to

GCMHSS Batagram City vide notification dated 13.01.2022. The appelant
relieved the charge at GSS Thakdt on 14.01.2022 and assumed the charge a
GCMHSS Battagram on 15.01.2022. Op 18.01.2022. respoﬁdent No.2 issued
not‘ilf’icalion for cancellation of transfer order issued 0n  B.O[.éﬂﬂ. The
appellant filed departmental appeal on 19.01.2022, which was regretied on.

24.02.2022. Feeling aggrieved the appellant filed writ petition before

" Hon’ble Peshawar High Court, Abbottabad Bench and the Hon’ble Court

(reat the writ petition as service appeal and sent to this Tribunal, hence, the

present service appeal.

2. Respondents  werc  put on . notice  who  submitied . writien

replies/comments on the appeal. We have heard the fearned counscl for the -

appellant as well as the learned Deputy District Attorney and perused the

casce fite with cormected documents in detail.

3. Learned counsel for the appellant argued that the "act of the

respondents is against the fav, facts and policy hence the responduiits are

bound to restore the order dated 13.01.2022 of the appellant according to
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law: He contended that impugned order dated 18.01.2022 of the appeHant IS
illegal and without “authority hence, liable to be set aside. He further
contended that the impugned transfer cancellalion order is premature and

against the transfer/posting policy is also liable to be set aside. Lastly. he

submitted that appellant is near to the age of superannuation and as per law

and rules he has prerogative to serve his near station during last year of

service, therefore, he requested for acceptance of the present service appeal.

4. Conversely, learned Deputy District Attorney argued that appellant

has been treated in accordance with law and rules and as per section 10 of

Civil Servants Act 1973, every civil servant shafl be liable to serve

anywhere within the district in the best interest of’ public service without

raising any objections. He contended that all proceedings have been done

by the competent authority as per rules and law, therefore, he requested for

the dismissal of the instant appeal.

s. Perusal ol record would reveal that appellant, through instant appeal,

has chaullenged his transter/posting order/notification dated 24.02.2022 and

order of rejection of departmental appeal dated 18.01.2022. Appeltant ”

contended that he fifed an application on 15.12. 2021 for his transter/posting

against the vacant post at GCMHSS Batagram City on medical ground. As a
result of which he was transferred and posted to GCHMSS Batagram vide
notification dated 13.01.2022. In conséquence of which appellant assumed

charge on 15.01.2022 but all of a sudden on 18.01.2022 respondent no. 2 '

cancelled appellant’s  transfer/posting  order vide nofification dated

[3.01.2022. leeling agarieved from the said. the appellant preferred

departmental appeal on 19.01.2022, After giving chance of personal bearing

to the appellant, respondent No. 2 rejected appeal of the appellant vide order

dated 24.02.2022. Main conteniion of-the appeliant s that his transfer Was

RTINS
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premature because on fifth day of transfer/posting order and on fourth day of

assuming his charge, his transfer order was cancelled despite the fact that he

was cardiac and diabetic patient.

6. [t is important to note here that initially appellant filed writ petition

N0.286-A/2022 before Hon’ble Peshawar High Court, Peshawar, which was

converted into service appeal by the Hon’ble High Court vide order dated
12.04.2022. and sent it to this Tribunal. The Hon ble Peshawar High Court,

Peshawar, vide order dated 08.03.2022, suspended operation of both the

impugned notification/orders dated 18.01.2022 and 24.02.2052 and, since, -

then till date appellant is performing his duties in GCMHSS Batagram City.

The appellant assumed (he charge of the said post on 15.01.2022. where
after one and a hall vear has elapsed. Learned counsel argued that appetiant

was going to retire within next few months on his attaining lhe age ol

superannuation and this fact is also mentioned i ground “E” of the appeal

and it will be in the infercst of justice that appellant may be allowed (o serve -

near homé stuti-on because the appellant is cardiac and diabetic paticnt. 1t
will create hardship li_’or the studénts. who are used to-aﬁiaelléunt’s teaching
method le-1(.l by allowing the appellam to serve for few months more i his
attaining 60 years would not affect any public interest. ()1]'1(;1‘\\/[% 100,

Clause-l of the posting/transter policy elucidates that all the posting

transfers shall be strictly in public interest and shall not be misused (o,

victimize government servant. Clause-1V of the said policy has laid down

specified tenure against various posts. Neither this transfer order having
regard to the illness of the appellant was made in any public interest nor

guidelines for normal fenure were observed.

7. For what has been discussed above, we dispose of this appeal in terms it

appéllant should not be disturbed/ransfeired from GCHMSS Batagram il his
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retirement which is within next few months and if’ there remains more time till his
retirement then this ‘vrder will have no effect. Costs shall follow the event..

Consign. -

8. Pronounced in open court al Abbottabad and given LU’IC/GI our /m; ds and

seal of the Tribunal on this 20" day of June, 2023.

o \s‘a@é -

g;vu;‘z :ﬂ 5. (RASHIDA BANO) ‘ (IKALIM ARSHAD !(HAN)

@)g?i"*? W Member (1) . ' Chairman -
P ' Camp Court, Abbottabad Lamp Coun Abbottabad

R aleemullah
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ORDER

20" fune

2023

'SCANNED!
KPST :
Peshaway

Kafcemualtah®

“1.. Learned counsel.for the. appelianl present. Mr.ﬁ_ Asif M_asddd Ali Shah,

Dcp‘uty DistriclAttorney for the respondents present. -

2. Vide our detailed judgement of today placed on file, we dispose of”.

A

this. appeal in terms that appellant should not be disturbed/transterred

from GCHMSS Batagram till his retirement which is within next few.

months and if there remains more time till his retirement then this order

will have no effect. Costs shall follow the event. Consign.

J. Pronounced in open courl al Abbottabad and given wider our

 hands and seal of the Tribunal on this 20" day of June, 2023.

(RASHIDA BANO) (KALIM ARSHAD KHAN). |
Member (J) : Chairman
‘Camp Court, Abbottabad Camp Court, Abbottabad
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26™ April, 2023 -

BCANNBD
KPsT
Poshawme

1. Appellant alongwith his counsel present. Mr. Asif
Masood Ali Shah, Deputy District Attorney alongwith Mr.

Sohail Ahmad Zeb, Assistant for the respondents present.

2. Written reply has not been submitted. Representative
of the respondents seeks some time to submit the same on the

next date. Last chance is given to the respondents on payment

of cost of Rs. 5000/-. To come up for written reply on

24.04.2023 before S.B at camp court Abbottabad. P.P given

to the parties.

(Kalim Arshad Khan)
Chairman

Camp Court Abbottabad

*Adnan Shah, P.A*

24.05.2023 Learned counsel for the appellant present. Mr. Asad Ali Khan,

Assistant Advocate General for the respondénts préseht. :

Reply/comments on hehalf of racnnandent

¢ suhmittad thrauch
4 ’ ' e

office which are pléoed on file. Copy of the saiie 'I’l'aflded over to

learned counsel for the appellant. To come up for arguments as well as

cost of Rs. 5000/- before the D.B on 20.06.2023 at camp court

Abbottabad. Parcha Peshi given to the parties.

GCANNED
- RKPST
Freshawar

w *Kamranullah*

A B

{fokgsind Akbar Kian)
.- Member (E)
Camp Court Abbottabad .
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Code 18 C@JJ%WWHJ To come ﬁf oy

dc. Saue  as [46%9’7% /)7-  2 9- 3-}3

Peast

30.03.2023 Appellant present through counsel.
Preliminary arguments heard. Record perused.

Points raised need consideration. Instant appeal is admitted
for regular hearing subject to all legal objections. The appellaﬁt is
directed to deposit security and process fee within 10 days.
Thereafter, notice be issued to respondents for submission of
written reply/comments. To come up for reply/comments on

26.04.2023 before S.B at Camp Court, Abbottabad. Parcha Peshi

given to the appellant.

Annexed with the memo of appeal is an application for
interim relief. Notice of this application be served upon

respondents. In the meanwhile, operation of impugned orders

- dated 18. ol. 2022 & 24.02.2022 shall remain suspended, if not

I3

4
o acted upon earlier.

SCANNED
KPST
’?M hawae.




| SCANNED Form-A
x KPsT ' )
Peshawar  FORM OF ORDER SHEET
Court of .
*Case No. 3 796 /2022
SNo. | Dateoforder Order or other proceedings with signature of judge
Proceedings '
1 2 3
1 16/05/2022 The present appel!anf initially went in Writ Petition before the
Hon’ble Peshawar High Court Bench A.Abad and the Hon’ble High
Court vide its order dated 12.04.2022 treated the Writ Petition into an
appeal and sent the same to this Tribunal for decision in accordance
with law. The same may be-entered in the Institution Register and put
up to the wqrthy"Chairmén for further order please.
RECISTRAR 5
; This case is entrusted to S. Bench at Abbottabad for
2" )“ - ,L& . '
5 preliminary hearing to.be put up there on_/4 b2 > Notices shall
be issued to appelléhf; é'rid his counsel for the date fixed.
CHAYRMAN
14.06.2022 Nemo for appellant. LaWyers are on general strike. * 1.
Notice be issued to appellant and his counsel for 18.08.2022 for
preliminary hearing before S.B at Camp Court, Abbottabad.
(Rozina Rehman)
, ' Member (J)
5 g Camp Court, A/Abad
g |8 - %2> [owy T CoerfC pb
oy
o oo Cameelled - To come op
| 2 S
He sowe on 20-1%C '»o’z/g
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Serwce Appeal No.664/2022 titled “Shah Zada-vs- Government of Khyber Pakhtunkhwa :hrough Chlef Secretary
Khyber. Pakhtunkhwa Civil Secretariat Peshawar. and others” decided on 10.05.2023 by Division Bench

, KHYBER PAKHTUN KHWA SERVICE TRIBUN AL,
PESHAWAR.

comprising Kalim Arshad Khan, Chairman, and Fe areeha Paul, Member Execuﬂve Khyber Pakhtunkhwa Service -
x Tribunal, Peshawar. .

BEFORE KALIM ARSHAD KHAN .. CHAIRMAN
FAREEHA PAUL ... MEMBER (Executive)

Service Appeal No.664/2022

Date of presentation of appeal ............... 24.03.2022
Dates of Hearing................................ 10.05.2023
Date of Decision.......................o 10.05.2023

Shah Zada, District Public Prosecutor (BP-19) District Bajour Under
transfes to-Swabi, as Senior Public Prosecutor. y
.......... _Mnaellam\

'
o
+

Versus

. Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber

Pakhtunkhwa, Civil Secretariat Peshawar.

The Secretary to the Government of Khyber Pakhtunkhwa Khyber
Pakhtunkhwa Home and Tribal Affairs, Department, Civil Secretariat,
Peshawar.

Dlrecter1 General Prosecution, Khyher Pakhtunk a Peshawar.
T eses ;:»;‘eaQna_sll:o-‘og'.pl_wr e R TR IR g..:gq«ogo_-.oo’_o’-nmou:-gg ,,,,, Re\ﬁOIiiff’?’l?)
* For gy MRS STV A Yot e "',»In-.u Y H N
Present:
Mr.Yasir Saleem, Advocate.......................... For appellant.

Mr. Fazal Shah Mohmand,

Additional Advocate General...............c.covvvuiiin.. .. For respondents.

Y
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SERWC}’? APPEAL UNDER SEcuuN 4 OF “THE~ KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE NOTIFICATION DATED 31.01.222 WHEREBY THE
APPELLANT HAS BEEN TRANSFERRED FROM THE POST OF
DISTRICT PUBLIC PROSECUTOR BPS-19 BAJAUR TO SWABI
AS SENIOR PUBLIC PROSECUTOR BS-19 AGAINST WHICH
HIS DEPARTMENTAL. APPEAL/REVIEW DATED 03.02.2022
HAS NOT BEEN RESPONDED TILL DATE.



Tariq Asad, Advocate Supreme Court and Mehr Khan Malik, Advocate-on-Record for
Respondents (in C.As.-Nos. 1412 and f413 0f 2002).

Nemo for Respondents (in CPs. Nos. 1420 1464 1491 1492 1625 1645 and 1659 of
2002): “r : Lo

Tt

Wasim Sajjad, Senior Advocate Supreme Court and Mehr Khan Mahk Advbcate-on-Record
for Petitioners (in C.Ps. Nos.25 to 44 of 2002).

Barrister Ch. Muhammad Jamil, Advocate Supreme Court and M.S. Khattak, Advocate-on-
Record for Respondent-Company (in C.Ps. Nos.24 to 44 of 2002).

Barrister Ch. Muhammad Jamil, Advocate Supreme Court and M.S. Khattak, Advocate-on-
Record for Petitioners-Company (in C.Ps. Nos. 1779 to 1810 and 1812 of 2002).

Rai Muhammad Nawaz Kharral, Advocate Supreme Court and Mehr Khan Malik, Advocate-
on-Record for Respondents (in C.P. Nos. 1779 to 1810 0£2002). =

Nemo for Respondents (in C. P. No. 1812 of 2002).

Barrister Ch. Muhammad Jamil, Advocate Supreme Court and M. S. Khattak, Advocate-on-
Record (in C.Ps. Nos.1850, 1861 to 1914, 1992 to 2040, 2051 to 2100, 2117 to 2161, 2169

to 2317 and 2327 of 2002).

Wasim Sajjad, Senior Advocate Supreme Court and Mehr Khan Malik, Advocate-on-Record
for Respondents (in CPs. Nos.1850, 1861, 1862, 1867, 1870, 1872, 1875 to 1877, 1879,
1882, 1892 to 1898, 1900, 1901, 1905, 1906, 1914, 1994 to 1996, 1998 to 2006, 2009, 2023,
2024, 2026, 2028, 2034, 2036, 2037, 2052 to 2057, 2059, 206, 3, 2075, 2076, 2078, 2079,
2081 to 2092, 2094, 2098, 2100, 2125, 2126, 2128, 2131, 2134 to 2137, 2139 to 2161, 2169,
2170, 2173, 2176 td 2179, 2182, 2183, 2187, 2189 2192, 2199, 2200,-2209 to 2211, 2241,
2242, 2248, 2251, 2252, 2255 to 2257, 2262, 2265 to 2267, 2271, 2281 2282, 2285, 2286

2309, 2311 and 2312 of 2002).

Syed Iftikhar Hussain Gillani, Senior Advocate Supreme Court and Ejaz Muhammad Khan,
Advocate-on-Record for Respondents (in CPs. Nos. 1863 to 1866, 1868, 1869, 1871, 1873,
1874, 1879, 1880, 1882 to 1885, 1888, 1889, 1890, 1891, 1899, 1903, 1904, 1907 to 1911,
1913, 1992, 2011 to 2022, 2025, 2031, 2073, 2080, 2097, 2118, 2119, 2123, 2124, 2130,
2171, 2172, 2174, 2175, 2180, 2181, 2184, 2190, 2194, 2195, 2196, 2198, 2202, 2203, 2204,
2207, 2212 to 2217, 2218 to 2223, 2226, 2227, 2228, 2229, 2230, 2231, 2233, 2235, 2238,
2239, 2240, 2244, 2247, 2249, 2253, 2254, 2258, 2261, 2263, 2264, 2276, 2277, 2279, 2280,
2288 to 2296, 2298, 2300 to 2304, 2306, 2307 and 2308 of 2002).

Rai Muhammad Nawaz Kharral, Advocate Supreme Court and Ejaz Muhammad Khan,
Advocate-on-Record for Respondents (in CPs. Nos. 1902, 2185 to 2187, 2191, 2193, 2197,
2201,.2205, 2206, 2208, 2225, 2237, 2243, 2246, 2259, 2268 to 2270, 2272, 2275, 2283,
2284, 2297, 2299, 2305, 2313, 2315 and 2317 of 2002).

Mehr Khan Malik, Advocate-on-Record for Respondents (in CPs. Nos.2008, 2030, 2038,
2040, 2051, 2065, 2070, 2074, 2095, 2096, 2099, 2120, 2122, 2133 of 2002).

Nemo for Respondents (in CPs. Nos. 1878, 1881, 1886, 1887, 1912, 1993, 1997, 2007, 2010,
2027, 2029,2032, 2033, 2035, 2039, 2058, 2061, 2062, 2064, 2066 to 2069, 2071, 2072,
2093, 2117, 2121, 2127, 2129, 2132, 2138, 2188, 2224, 2232 2234, 2245, 2250 2260, 2273,
- 2274, 2278, 2287, 2310, 2314, 2323 0f2002) :

“Tariq Asad, Advocate Supreme Court and Mehr Khan Malik, Advocate-on-Record for
Petitioners (in C.Ps. Nos.762 to 765, 12]9-to=«1 225 s1-242-t0 1244 1294 to 1298 and 1364 to

1366 of 2002)

Ch. Akhtar Ali, Advocate on-Record for Petmoners (m C. Ps Nos 2792 to 2798 and 2801 of
,2001). '



Page2

Service Appeal No.664/2022 titled “Shah Zada vs- Govemmen( of Khyber Pakhtunkhwa rhrough Chtef Secretary
Khyber Pakhtunkhwa Civil Secretaridt Peshawar and “others™ decided on 10.05.2023 by Division Bench
comprising Kalim Arshad Khan, Chatrman _and Fareeha Faul, Member Executive, Khyber, Pakhtun/(hwa Service
Tribural, Peshawar. :

J UDGMENT

' KALIM ARSHAD KHAN CHAIRMAN Accordrng to the facts gathered _

from the memorandum and grounds of appeal are that _the appellant was
initially appointed as Additional Public Prosecutor (BPS-I?) thrdugh Public
Service Commission and was posted at Nowshera; that keeping in view his
meritorious serv1ce the appellant had been glven promotlon and currently he
had holdlng the post of Senior Pubhc Prosecutor (BSl9 that the appellant
out of his total service career, 'posted at hard areas for more than fifteen
years i.e. District Buner, Shangal and Dir Upper; that lastly the appellant
was posted as District Public Prosecutor _(BPS-19)‘at BajaurAvld’e notiﬁcatien
dated 06 01.2021 and he took over the charge of hlS new place of postmg as
Drstr1ct Public Prosecutor.on 01 02 2021 that havmg hardly served for one
year, the appellant had been transferred from Bajaur ot Swab1 ae Semor
Public Prosecutor (BPS-19) vide impugned notification 'dated_ 31.01.2022;
that feeling aggrieved from the impugned notification dated 31.01.2022, the
appellant preferred departmental representation which was not resp_onded
within the'atatutory period of nin’etjly: days, and then hae ﬁled the li.ns’tant

service appeal.

2. On receipt of the appeal and admission to full hearing, the respondents

were snmmoned, ‘who, on putting appearance, contested th,e, _appeal by filing

3
a

written reply ra1smg therein numerous legal and fact‘.:cu oojectxons The

~

defence setup was a total denial of the claim of the appellant.
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petition"¢ould be filed---Error, therefore, had' crcpt in the Judgment Gnder 1 réview on “account
of applying ratio decidendi of the case as well as for want of inquiry coupled with the fact of
non‘7appllcat10n of the rule laid down in another case on the similar matter--?Supreme Court,

in circumstances, recalled the judgment under review to the extent of non-suiting the
petitioners and case was remanded.

Wasim Sajjad and others v. Federation of Pakistan PLD 2001 SC 233 arid Executive
Engineer, Central Civil Division, PW.D., Quetta v. Abdul Aziz and others PLD 1996 SC 610

ref.

(w) Constitution of Pakistan (1973)---

5y yrnrRen g b RO STV T R A
----Art 188---Supreme Court Rules, 1980 0. XXVI R l---ReVIew of Supreme Court
Judgment---Error apparent on .the face of record regarding interpretation of expressions i.e.
'reinstatement’ and 'absorption' as given in the judgment under review needed to be rectified-
--Supreme Court allowed the review petition to the extent that the expression 'reinstatement’
and 'absorption’ were distinct and different from each other therefore conclusion in the
judgment under review that those were synonymous terms was expunged from, the judgment
under review holding that the petitioners shall be absorbed into service as had been done in
compliance with other Supreme Court judgments on identical matters in view of Art. 25(1) of
the Constitution.

Mohtarma Benazir Bhutto v. The State PLD 1999 SC 937 fol.

Managmg'D’lfeetor, Sui Northern-Gas Co.-Ltd..,v:¥ SaleemsMustafa ‘Sheikh-and_othersRLD
2001 SC 176; Engr. Narain Das and others v. Federation of Pakistan and others 2002 SCMR
82 and Abdul Samad v. Federation of Pakistan and others 2002 SCMR 71 ref.

Barrister Ch. Muhammad Jamil, Advocate Supreme Court and M.S. Khattak, Advocate-on-
Record for Appellant-Company (in C.As. Nos.533 to 539 and 1396 to 1663 of 2002).

Hafiz S.A. Rehman, D.A.-G. for Appellant No.2. (in C.As. Nos. 1396 to 1663 of 2002).

Mr. Wasim Sajjad, Senior Advocate Supreme Court and Mehr Khan Malik, Advocate-on-
Record for Respondents (in C.As. Nos.533 to 539, 1442 to 1446, 1449 to 1452, 1454 to
1459, 1461 to 1463, 1465, 1469 to 1471, 1474 to 1484, 1493 to 1496, 1591 to 1593, 1595,
1596, 1605, 1609, 1613, 1617, 1620, 1623, 1624, 1627 to 1636 1646 to 1648, 1652 to 1656
1658 1650, f662’andi663 0f2002). < +o YL - Thanasd tley

Respondent No.2: Ex parte (in C.As. Nos.533 to 539 of 2002).

Muhammad Akram Sheikh, Senior Advocate Supreme Court and Mehr Khan Malik,
Advocate-on-Record for Respondents (in C.As. Nos. 1466 to 1468, 1472; 1473, 1485 to
1490, 1597, 1603, 1604, 1616, 1618, 1619, 1621, 1622, 1 626, 1637 to 1639, 1641 to 1644,
1649, 1657, 1661 of 2002).

Syed Iftikhar Hussain Gillani, Senior Advocate Supreme Court .and Mehr Khan Malik,
Advocate-on-Record for Respondents (in C.As. Nos. 1396 to 1417, 1419, 1421, 1422 to
1426, 1498 to 1500, 1502 to 1504, 1507 to 1513, 1544 to 1571 of2002)
AR S

Abid Hassan l\jlmto, Senior Advocate Supreme Court and Mehr Khan Mallk Advocate on-
Record for Respondents (in C. As. Nos. 1418, 1427 to 1439, 1497, 1516 to 1519, 1521 to
1524, 1526 to 1531, 1533, 1534, 1536, 1537, 1539 to 1543, 1584, 1572 to 1574, 1576 to
1583 and 1585 to 1588 of 2002). "

Sadiq Muhammad Warraich, Senior Advocate Supreme Court and Mehr Khan Malik,
Advocate-on-Record for Respondents (in C.As. Nos. 1140, 1441, 1447, 1448, 1453,
1501,1505, 1506, 1514, 1515, 1520, 1525, 1532, 1535, 1538, 1575, 1589, 1590, 1594, 1598
to 1602, 1606 to 1608, 1610 to 1612, 1614, 1615, 1640, 1650 and 1651 of 2002).
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Serwce Appeal No.664/2022 titled “Shah lada-vs- Government of Khyber Pakhlzmkhwa lhrou,gh Chief Secretary .
Khyber Pakhtunkhwa Civil Secretariat Peshawar and. others “vdecided on 10.05.2023 by Division Bench

comprising Kalim Arshad Khan, Chairman, and Fareeha Paul, Member Executive, Khyber Pakhtunkhwa Service
Trlbunal Peshawar.

3. - We have heard _leafned counsel for the appellant,'learned'Additional

Advocate General for the respondents.

4.  Learned counsel for the ¢ p ellant argued that the "ppcllant hias not
;been treatecl in" accordance with law and ‘rules. The appellant had hardly
served for one year at Bajaur and had not yet completed his nor-mal tenure of
posting thus the transfer order is illegal and unlawful. He further statéd that

he was 'purposely posted at a station where he is made.junior to a station

NNV ’-s

where ‘he 1% rrade junior to a BPS-18 Officer. He requwted thit the appeal
PPN [ ' '

o

might be accepted.

5. On-the other hand learned Additional Advoeat’e General for the

e

respondents argued that the appellant had completed the normal tenure at

by, RERTAN

Bajaur kthépefore, the ground takeh if hérm eu;é‘iandﬂ-.gmhmf’lé of appeal that
he was pre-maturely transferred no more remain. He requested that the

appeal might be dismissed.

r

6. ‘_In the Vﬁrst instance, the appellant had ‘ﬁled writ petition No. 501-

N P REIPRAP:
AR

P/2622: **B*hmh'.was decided on- }1:02:2022.- 12 > “judgment. is' reproduced
below:

“2. In essence, petition, who_is serving as District Public
Prosecutor (BPS-19) issued by the Secretary to Government of
Khyber Pakhtunkhwa, Home & Tribal Aﬁ‘azrs Department,
whereby, his services were transferred from District Public
Prosecutor Ba]aur to Senior Public Prosecutor, Swabi. In this

ard, his veview petition filed hetfore the competent authority

~ =

uzwfngr,r. considered. It is furthvt: iy TerrB IV the. petition it ¢

Rt



WAPDA v. Muhammad Khalid 1991. SCMR 1765; Allah Warayo Chana and 29 others v.
Aijaz Ahmad Khan and 6 others 1999 SCMR 880; Baber Gul and another v. .Sohail Ahmed
Sheikh and' others 2002 SCMR 581; Muhammad Yaqub v. Pakistan Petroleum Ltd. and
another 2000 SCMR. 830; Messrs Pakistan State Oil Co. Ltd. v. Muhammad Tahir Khan and
others PLD 2001 SC 980 and Teekam Das M. Haseeja, Executive Engineer, WAPDA v.
Chairman, WAPDA and another 2002 SCMR 142 ref.

Government of Pakistan through Establishment Division, Islamabad and 7 others v. Hameed
Akhtar Niazi 2003 PLC (C.S.) 212 distinguished.

(s) Constitution of Pakistan (1973)---

—--Art. 188---Supreme Court Rules, 1980, O.XXVI, R.1---Reveiw of Supreme Court
judgment---Scope---Reversal of conclusion earlier reached by the Court, after full
consideration of the question was not possible in exercise of the review jurisdiction under
Art.188 of the Constitution---If nothing had been overlooked by the Supreme Court nor the
Court had failed to consider any important aspect of the matter, review petition would not
sustain.?

Abdul Ghaffar Abdul Rehman and others v. Asghar Ali and others PLD 1998 SC 363;
Federation of Pakistan through Secretary, Establishment Division, Government of Pakistan,
Islamabad v. Muhammad Tariq Pirzada 1999 SCMR 2189 and Wasim Sajjad v. Federation of
Pakistan through Secretary, Cabinet Division and others PLD 2001 SC 233 ref.

(t) Constitution of Pakistan (1973)---

----Art. 188---Supreme Court Rules, 1980, O.XXVI, R.1---Review of Supreme Court
judgment---Non-consideration of documents had made out a case for review of the
judgment---Review petition thus would be competent if something which was obvious in the
judgment had been overlooked and had the same been 'considered by the Court, the final
result of the case would have been otherwise.?

I.A. Sherwani and others v. Government of Pakistan through Secretary, Finance Division,
Islamabad and others 1991 SCMR 1041 and Suba through Legal Heirs v. Fatima Bibi
through Legal Heirs 1996 SCMR 158 ref.

(u) Constitution of Pakistan (1973)---

----Arts. 188 & 25(1)---Supreme Court Rules, 1980, O.XXVI, R.1--7Review of Supreme
Court Judgment---Ground for the review was based upon the principles of equal protection
of law under Art.25(1) of the Constitution, to the effect that the arguments which were
advanced in some other cases without success could not form the basis in the judgment
under review for imposing condition upon the petitioners for absorption in service---
Validity---All persons equally placed to be treated alike both in privileges conferred and
liabilities imposed---An error in the judgment under review being apparent on the record,
case was covered under Art. 188 of the Constitution--- -Supreme Court directed -the
employer to absorb the employees (petitioners) without any condition.?

Sui Southern Gas Company Ltd. v. Engr. Naraindas and others PLD 2001 SC 555; Managing
Director, Sui Northern Gas Co. Ltd. v. Saleem Mustafa Sheikh and others PLD 2001 SC 176;
Engr. Narain Das and others v. Federation of Pakistan and others 2002 SCMR 82 and Abdul
Samad v. Federation of Pakistan and others 2002 SCMR 71 ref.

(v) Constitution of Pakistan (1973)---

----Art. 188---Supreme Court Rules, 1980, O.XXVI, R.1---Review of Supreme Court
Judgment---Ratio decidendi of a case may not have been applied in the judgment under
review and if there was a necessity to conduct an inquiry in the matter, the case could have
been remanded for further inquiry in the interest of justice---Effect---When it was
established that the Court had failed to consider any important aspect of the matter, review
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Service Appeal No.664/2022 titled “Shah Zadg-vs- Govefnimerit of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa Civil Secretariat Peshawar and others” decided on 10.05.2023. by Division Bench

. comprising Kalim Arshad Khan, Chairman, and Farecha Paul, Member, Executive, Khyber Pakhtunkhwa Service
Tribunal, Peshawar. . G e

e, /}}P Khyber Pakni‘zm,ckw/f Ser 1’6, Svibunai-c iz ot
. funct;opgl, as such, he has filed the. instant petition. _
3. Learned counsel for the petitioner stated that petitioner
has never been allowed to complete his normal tenure and is
prematurely transferred vide the impugned order dated
31.01.2022. He further stated that he was purposely posted at a
station where he is made junior to a station where he is made
junior to a BPS-18 Officer. When questioned about the
availability of alternate remedy, learned counsel for the
netmoner _stated that on the retirement of the- incumbent .
hirmen,  the Khyber:-. stndwas Séivicer ) rzb’u,crl
Peshawar is not functzonal. In order to confirm ine same, we
called upon Mohammad Zeb Khan, worthy Member Inspection
Team of this Court, who appeared and stated that summary
pertaining to the appointment of Chairman, - Khyber
Pakhtunkhwa Service Tribunal is presently pending before
Hon’ble the Chief Justice and that shortly the nomination will
be made.
4. In view of the above and particularly when the Khyéebr
Pakhtunkhwa Service Tribunal is not functional; besides, on
fem@m; niassessment, we. 7‘:;151 E}'Z.v R clizten fa@ze S HONESS 1
favour of the petition, as such, it is directed that status- -quo be
maintained till the first ‘hearing before the Khyber
Pakhtunkhwa Service Tribunal. However, petitioner is directed
to submit Service Appeal before the Khyber Pakhtunkhwa
Service Tribunal in this regard, if not already filed.
5. This writ petition is disposed of in the above terms.”

7. The appellant then filed appeal before this Tribunal

,;, e.r, . S R el R TCREAE e T,

8. It was at the very outset pointed out by the learned Law Officer that

the appellant had completed the normal tenure at Bajaur, therefore, the

ground taken in the memo and grouﬁds of appeal that he was pre-maturely

transferred no more remained. This contentionAof thé learned Law Officer

wouta 1ot ajone be sufficient to “iismiss tits arpeal b «cause the appetiant
, . e

had taken another plea that he was being viptimi_ze‘d and humiliated on

irrelevant considerations and that he was posted under a Junior Officer. The

Tribunal gave sufficient time to the respondents to come up with resolution

PR L N I T . S e R PP S
REPIRS ¥ I F N PR PR IS RIS N R O ¥ PR A N S S S R NI S PR 1 7 v i



---S. 1(4)---Employees falling within the definition of "workman" as per S.1(4), West
Pakistan Industrial and Commercial Employment (Standmg Orders) Ordinance, 1968 would
enjoy the protection of the said Ordinance and their services would not be governed by the
principle of ,master and servant.

Mst. Zeba Mumtaz v. First Women Bank Ltd. and others PLD 1999 SC 1106 and WAPDA v.
Khanimullah and others 2000 SCMR 879

(o) Service Tribunals Act (LXX of 1973)---

—-S. 2-A & 4---West Pakistan Industrial and Commercial Employment. (Standing Orders)
Ordinance (VI of 1968), S.1(4)---Industrial Relations Ordinance (XXIII of 1969), S.1(3)---
Employees of a Government Controlled Company commenced their services with the said
Company in 1994-1995 and continued the same for a considerably long period---Such
employees, at that time enjoyed the protection of West Pakistan Industrial and Commercial
Employment (Standing Orders) Ordinance, 1968, therefore, Labour Courts established under
Industrial Relations Ordinance, 1969 had jurisdiction for the redressal of their grievance but
on 10th June, 1997 on insertion of S.2-A in the Service Tribunals Act, 1973 the forum was
changed in respect of an organization, corporation etc. owned/controlled by the Government
and the remedy for redressal of their grievance was provided to them before the Service
Tribunal without touching to substantive laws under which their services were being
governed---Service Tribunal, therefore, while dealing with the cases of workmen, shall
decide their cases according to Labour Laws by applying procedure envisaged under S.4,
Service Tribunals Act, 1973.
[T £ TRV S

(p) West Paklstan Industrial and Commercial Employment (Standmg Orders)
Ordinance (VI of 1968)--- :

----S.0. 1(b)---Permanent workman---Determination---Record showed that neither there was
any specific project against which the employees were recruited/appointed, nor the project
against which their' appointments had taken place had been completed--- Inference thus
could be drawn that the employees were put on the jobs which were likely to continue for a
period of more than nine months, as such in view of provisions of S.0.1(b) of the West
Pakistan Industrial and Commercial Employment (Standing Orders) Ordmance, 1968, they
had attained the status of a permanent workman.

Administration and Coordination, Falsalabad Deve]opment Authority and another v.
Muhammad Amin _and others 1995 SCMR 21 and Izhar Ahmed Khan and another v. Punjab
Labour Appellate Tribunal, Lahore 1999 SCMR 2557 ‘ref. :

(q) Service Tribunals Act (LXX of 1973)---

----Ss. 2-A & 4---West Pakistan Industrial and Commercial Employment (Standing Orders)
Ordinance (VI of 1968), S.4(4)---Employees of Government-controlled company who
enjoyed the protection of West Pakistan Industrial and Commercial Employment (Standing
Orders) Ordinance, 1968 for determination of their rights, after the 10th June, 1997 by
insertion of S.2-A in the Service Tribunals Act, 1973, remedy would be available to them
before Service Tribunal vis-a-vis termination simpliciter of their service as well as in
consequence of disciplinary action who, on following the procedure laid down under S.4,
Service Tribunals Act, 1973, shall decide their cases.

Lae. ETRY 5, ! + LR wr L
o e oaph 2 tere - s R T ~

(r) Service Tribunals Act (LXX of 1973)--- 7

K .'-.«.(.v'.:, L4

----S. 4---Const1tut10n of Pakistan (1973), Art. 212---Cond0nat10n of delay by the Service
Tribunal in filing the proceedings before it--?Validity---Consistent practice of the Supreme
Court was that findings recorded by the Service Tribunal condoning the delay in filing
proceedings before it were not interfered, but if it was shown that discretion had been
exercised discriminately qua the cases in which identical question of condonation of delay in
filing appeal was involved, the interference became essential to meet the ends of justice and
case was remanded to the Tribunal. '
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. Ll e
Service Appea[ No.664/2022 mlea' Shah Zada—vs- Governmem of Khyber Pakhtunkhwa through Chief Secretary
-Khyber Pakhtunkhwa Civil Secretariat Peshawar and others” decided on 10.05. 2023 by Division Bench
. comprising Kalim Arshad Khan Charrman and Fareeha Paul Member, Execunve Khyber Palchtun/»hwa Serwce
* Tribundl, Peshawar.

so that gljievaﬁce of _'th;: _appellaﬁé, that he should not be Apostle;d.'u‘r‘lder" his
jﬁni.qrs?-could bg redres;ed privately but‘ th;.y‘ 'd’id not \T-He;refore; we. dispbse
of this a pc- .'1 with the observanfm ‘r}'\at *‘% app: ums‘ndu b?-:.allng’?d'..;tO
.cc')mplé.tellvlis 1_10rmal tenure at the place from where he was transferredfvide
:ifnpugned order dated 31.01.2022 and in case he has conipleted his nonhal

tenure-he may be posted anywhere at the discretion of the authority but

having regard to his seniority so that discipline of the department may not

4T
LN

P

dlStU.i“" Cestc ;hall follow the eve -,,1“ Con Sigit ot e S

9. Pronounced in open’ Court at Peshawar and given under our hands

and the seal of the Tribunal on this 10" day of May, 2023.

KALIVIARSHAD KHAN T 07 o
Chairman

FAREEHA PAUL.
Member (Executive)

*A dnan Shah, PA*




----8.4(1)---Sui Southern Gas Transmission Company Limited Executive "Service Rules,
1982, Rr.6.1, 6.2 & 6.3---appeal by employees of the company ---Limitation---Condonation
of delay---If an. employee of the company had filed a departmental appeal or representation,
departmental appeal or representation being not competent, if some delay had been caused
due to waiting the result of representation the same was liable to be condoned.?

Government of Sindh v. Masood Hussain 2002 PLC (C.S.) 752 ref.

(k) Limitation--"/ -

- e

---- Adrmmstratlon of justice---Decision of the cases “on merits always to be encouraged /
instead of non-suiting the litigants for. technical reasons including on limitation.? .

Muhammad Yaqub v. Pakistan Petroleum Limited and another 2000 SCMR 830; Messrs
Pakistan State Oil Company Limited v. Muhammad Tahir Khan and others PLD 2001 SC
980; Teekam Das M. Haseja, Executive Engineer, WAPDA v. Chairman, WAPDA 2002
SCMR 142 and WAPDA v. Muhammad Khalid 1991 SCMR 1765 ref.

() Service Tribunals Act (LXX of 1973)-— L~ .
----Ss. 4 & 5---Constitution of Pakistan (1973), Art.212---Appeal to Service Tribunal --- /
Condonation of delay by the Tnbunal---Valld1ty---Interference by Supreme Court in the
order of the, Servnce Tribunal, condoning’ the: delay in filing appeal. bcfore utuwould not s
advance the cause of Justlce‘7 , . ‘; ;' Sy

I bkt ¢
Muhammad Hussam and others v. Muhammad and others 2000 SCMR 367 and Al
Muhammad through Legal Heirs and others v. Chief Settlement Commissioner and others
2001 SCMR 1822 fol.

Syed Imran Raza Zaidi, Superintending Engineer, Public Health Engineering Circle-1,
Gujranwala v. Government of the Punjab through Services, General Administration and
Information Department, Punjab Secretariat, Lahore and 2 others 1996 SCMR 645 ref.

(m) Service Tribunals Act (LXX of 1973)—--

----8s.5, & 4---Sui Southern Gas Transmission Company Limited Executivé ‘Séivice Rules,
1982, Rr61 62 & '6.3---Constitution of Pakistan (1973), Art. 25---Powers “0f* Service
Tribunal ---Scope--‘7Appeal---Servnce Tribunal “had-‘jurisdiction to direct the employer?
Company for absorption of the employees of thé Company who were litigating with' it---
Equal protection of law ---Persons similarly situated or similarly placed were to be treated
alike and could not be discriminated against under Art.25 of the Constitution and would be
entitled to the same relief which had been given to the other employees whose services were
terminated or under the same circumstances as they belonged to the same group---
Observations of the Service Tribunal made in the judgment with regard to the similarly
placed person being discriminatory were expunged by the Supreme Court---Employees thus
could not be directed to qualify IBA test for permanent absorption in service of the company.

Managing Director, Sui Northern Gas Co. Ltd. v. Saleem Mustafa Sheikh and others PLD
2001 SC 176; Engineer Narain Das and others v. Federation of Pakistan and others 2002
SCMR 82; Abdul Samad v. Federation of Pakistan and others 2002 SCMR 71; Dr. Anwar Ali
Sahto and others v. Federation of Pakistan and others PLD 2002 SC 101; I.A. Sharwani and
others v. Government of Pakistan through S¢cfétary, Finance Division, Islainabad and others.
1991 SCMR 1041; Government of Balochistan through Additional Chief Secretary v.
Azizullah Memon and 16 others PLD 1993 SC 341; Messrs Elahi Cotton Mills and others v.
Federation of Pakistan through Secretary M/O Finance, Islamabad and 6 others PLD 1997
SC 582; Mehram Ali and others v. Federation of Pakistan and others PLD 1998 SC 1445 and
Pakistan Muslim League (Q) and others v. Chief Executive of Islamic Republic of Pakistan
and others PLD 2002 SC 994 ref.

(n) West Pakistan Industrial and Commercial Employment (Standing‘Orders)
Ordinance (VI of 1968)-—-
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- PH:  0992-921058
PESHAWAR HIGH COURT FAX: 0992-921055
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Dated Abbottabad /8 / 0(1 /2022

From , oo
The Additional Registrar,
_Peshawar High Court,-
Abbottabad Bench..
To :
The Worthy Chairman Service Tribunal,
Khyber Pakhtunkhwa, Peshawar.
Subject: WRIT PETITION NO. 286-A of 2022.
. Akhtar Zeb
ERER T el e, Petitioner
| VERSUS
Chief Seceretary Khyber Pakhtunkhwa Peshawa etc ...Respondents
Respected Sir, A

I am directed to forward herewith writ petition (in Original) bearmg
No. 286-A/2022 titled “Akhtar Zeb Vs Chief Secretary Khyber Pakhtunkhwa &
others” alongwith copy of order dated 12.04.2022, passed by the Honourable Court

D.B in the above noted case for further necessary action please,

\/Adflition al Registrar
/;E o :/ 5’-‘:’ ! . .
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PESHAWAR HIGH COURT, ABBOTTA_BAD BENCH.

FORM OF ORDER SHEET.

Date of Order of
Proceedings

Order or athier Procecdings with Signature of dudge (s)

1

2

ES

12.04.2022.

v

WP No. 286-A/2022.

Present: Mr. Hamayun Khan, Advocate for petitioner.

E O

WIQAR AHMAD, J.' Through this petitibn filed under
Article 199 of the Constitution of Islamic Republic of
Pakistan, 1973, petitioner namely Akhtar Zaib has invoked
the jurisdiction of this Court with the following prayer:-
It is therefore, very humbly prayed
that on.acceplance of the instant writ
pelition,  order/Notification  dated
24.02.2022 and 18.01.2022 passed by
respondent No. 2 may kindly  be
declared rull and void and wransfer
order  dated: '1_3.01}2({22 tof the
petitioner against  the vacant p(gs{i of
IPE BPS-17 ai GCMJSS Battagram

may kindly. be restored. -

3. Admittedly, the - position and status of

petitioner is of a civil servant and the grievance of the

petitioner directly relates to the terms & conditions of his

service, which is not amenuble to the writ jurisdiction of

\\\\-
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this Court under Afticle 199 of the Constitution, in view of
; P .
the bar containedﬂn Article 212 of the Constitution of

Islamic Republic of Pakistan, "1973, Reliance is placed on

case titled- ‘Pill‘j /l/lu'lzm«nn.i.ad Vs Government | oj
Baluchistan thrm;:glt Clziq/" LS’:ecren.:ry and others’ (2007 1
SCMR 54). ‘Fuﬁhérmore, Servicé Tribunal also has now
-beeﬁ functional, thus, where, a civil servant is aggrieved of
violation of any of the termé_ & conditions of his/her
serv‘_ice., then he/she can appréadﬁ the Service 'Tribunal for

the redressal of his/her grievance but on no count he/she

‘1 could agitate such issue before this Court. However,

instead ‘of passing any order in the case, in the interest of

justice, we treat this petition as service appeal and send the

same to the service Tribunal for its disposal in accordange.

with law. Office is directed to do the needful.

3

1
A

Fehir PY

Hon'ble dustice Wigar Atmrad s o 'ble Justice Kol Heaves Mionkfiel

A
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Y i IN THE PESHAWAR HIGH COURT, | CweNo.
al*wg ABBOTTABAD BENCH Date of Filing: ____
e ' } : District:
OPENING SHEET FOR WRIT BRANCH
Case Type: WRIT PETITION . Nature of Original Proceedings:
Category Code: T T T 1T 1T ] (Categories & Sub Categories are given at
the back of the opening sheet)
Review/ Contempt of Court in respect of ] |
Writ of; [ Heabus Corpus | [ Prohibition | | Mandamus | | Quo Warranto | | Certiorari | |
If Certiorari; .
Forum Date Interlocutory /Final | Caste Pertains to
5 Order

O sB

O DB
Petitioner Name | Akhtar Zaib son of Abdul Wahid,
Mobile No. '
Address (IPE BPS-17 GCMHSS Battagram City), resident of Jasool, Battagram.
CNIC No.
Email Address
Counsel for Hamayoun Khan
Petitioner(s) "
Mobile No. 0312-0861681
Address Office at District Courts, Abbottabad
CNIC No.
Email Address
Respondent(s) Chief Secretary Khyber Pakhtunkhwa, Peshawar & others
Address Correctly given in the heading of writ petition.

Original Order/ Action/ Inaction Complained of;
Writ Petition under Article 199 of the Constitution of Islamic Republic of Pakistan, 1973.

Prayer;

On acceptance of the instant writ petition, order/ Notification dated 24.02.2022 and
18.01.2022 passed by respondent No. 2 may kindly be declared null and void and transfer
order dated 13-04-2022 of the petitioner against the vacant post of IPE BPS-17 at

'GCMHSS Battagram may kindly be restored. Any other relief which this Honourable Court
deem fit and proper in the circumstances of the case may also be granted to the petitioner.

Law/Rules/Governing the original proceedings/action/Inaction
1. Constitution of Islamic Republic of Pakistan, 1973
2.

3. Other relevant case law w11%h9@?§ d ai;,the bar.
G w

ot .\,5
?ﬁb ;CL o ‘
\ \\‘ 2y 7"/ :
poﬂ éw 717 : Signature:
o

Al-Shahzad Composing Point: 5& 1-Hayat Sherpao Lawyers Plaza, Kutchery Compound, Abbottabad
Phone No. 0992-341017, Cell Nos. 0344-9472808, 0313-3730639
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BEFORE HONOURABLE PESHAWAR HIGH COURT,
BENCH ABBOTTABAD

I
-

E WPNo D96 Apo2
W%//W 796 ) 2025

Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Battagram City),
resident of Jasool, Battagram.

...PETITIONER

VERSUS
Chief Secretary Khyber Pakhtunkhwa, Peshawar & others. T ;\
RESPON DENTS \
4 O q&:‘t}:
WRIT PETITION \ x\?*ﬁ‘ i ,
- Y
INDEX N T
S. # Description Page'#t > Annexures
1. Writ petition alongwith affidavit & | 1to 11
certificate
2. List of books 12
3. Addresses of the parties 13 .
4, Copy of application /% “A”
5. Copy of transfer order dated 13/01/2022 “B”
of the petitioner 15
6. Copy of relieving the charge dated “C”
14/01/2022 and charge assuming report
dated 15/01/2022 1617
7. Copy of impugned notification dated “D”
18/01/2022 18
8. Copy of departmental appeal 19 “E”
9. Copy of letter dated 02/02/2022 20 “F”
10. |Copy of impugned notification dated “G”
24.02.2022 2
11. | Copy of notice and postal receipts 2223 “H”
12. | Court fee stamp paper worth Rs. 500/- yRY.
13. | Wakalatnama 2.9 AN
| ([} o
' PETITIONER
: Through
Dated: -6 /2 12022 :
| (HAMAYUN KHAN)
_ﬁ‘ \;’ K3 Advocate High Court, Abbottabad

G g,t"c’

o“‘ \\\i \“ X5
v\r“ N‘
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u“ BEFORE HONOURABLE'PESHAWAR HIGH COURT,
" BENCH ABBOTTABAD

WPNo. 86  _anon

| /f’ff@”vz 70 - 76%/2&)%

Akhtar Zaib son of' Abdul Wahid (IPE BPS-17 GCMHSS 'Battagram,City),
resident of Jasool, Battagram. ' '

...PETITIONER
VERSUS

Chief Secretary Khyber Pakhtunkhwa, Peshawar.

Secretary Elementary &  Secondary Education Khyber
Pakhtunkhwa, Peshawar. ’

3. Director Elementary & Secondary Education, Khyber
Pakhtunkhwa, Peshawar.

Ny —

....RESPONDENTS

WRIT PETITION UNDER SECTION 199 OF THE

CONSTITUTION OF ISLAMIC REPUBLIC OF
PAKISTAN 1973, FOR DECLARATION TO THE
EFFECT THAT ORDER/ NOTIFICATION DATED
24.02.2022 PASSED/ ISSUED BY RESPONDENT NO.
2 ON THE DEPARTMENTAL APPEAL OF THE
PETITIONER, WHEREBY RESPONDENT NO. 2 HAS
REGRETTED/ REJECTED THE DEPARTMENTAL
APPEAL DATED 19.012022 AGAINST THE

NOTIFICATION DATED 18.01.2022 PASSED BY

wg



RESPONDENT | NO. 2, WHEREBY RESPONDENT
NO. 2 CANCELLED TRANSFER ORDER DATED
13.01.2022 WHICH IS ILLEGAL, AGAINST THE
LAW, FACTS, NATURAL JUSTICE, VOID-AB-
INITIO, HENCE INEFFECTIVE UPON THE RIGHTS

OF THE PETITIONER.

PRAYER: ON ACCEPTANCE OF THE INSTANT

‘WRIT PETITION, ORDER/ NOTIFICATION DATED

24.02.2022 AND  18.01.2022 PASSED BY

RESPONDENT NO. 2 MAY KINDLY BE DECLARED

NULL AND VOID AND TRANSFER ORDER DATED

13-04-2022 OF THE PETITIONER AGAINST THE
VACANT POST OF IPE BPS-17 AT GCMHSS
BATTAGRAM MAY KINDLY BE RESTORED, ANY
OTHER RELIEF WHICH THIS HONOURABLE
COURT DEEM FIT AND PROPER IN THE
CIRCUMSTANCES OF THE CASE MAY ALSO BE

GRANTED TO THE PETITIONER.

Respectfully Sheweth:-

@'0

fd) 0‘\9:(\\0
\‘c"’?& g(‘ ")/é

*
~ o
«\"' o
o
C oW
o

That the facts formmg the background of the instant writ

’/),/w/ petition are arrayed as under



‘r‘__' 3 ) “ — 3 'I'_'/.‘{{ ‘.ﬂ».

That initial ly the petitioner was appointed as PET

in the respondents department in the year 1989.

That thereafter, the petitioner join his_duty and
continuously performed his duties/ responsibilities
- with full devotion, dedication and liabilitie_s and no
compllaint has been ever remained against the

petitioner.

That since 1989 petitioner performed his duties in
: |

the remote backward area Schools of District

Battagram till 13/01/2022.

That due to good performance of the petitioner, the
respondents department has promoted the services

of the petitioner time to time and lastly in the year

2018 petitioner was promoted to BPS-17 as

DPE/IPE and was posted at GHS Thakot

Battagram.

That on 15/12/2021 petitioner filed application for
transfer against the vacant post at GCMHSS
Battagram City before the respondent No. 2 on
'medical grounds. Copy of application is aﬁnexed

as Annexure “A”.



4
That on |the application of petitioner, the

respondent| No. 2 issued transfer order of the

petitioner |vide notification dated 13/01/2022

whereby petitioner was transferred from GHSS

. Thakot to;GCMHSS Battagram City. Copy of

transfer orcfer is attached as Annexure “B”.

That after relieving the charge from GHSS Thakot
on 14/01/2622, the petitioner assumed the charge
at GCMHSS Battagram City on 15/01/2022. Copy

1s annexed as Annexure “C”.

That on 18/01/2022 respondent No. 2 issued
impugned notification whereby transfer order
dated 13/01/2022 was cancelled. Copy of

impugned notification is annexed as Annexure

C(D”
.

That on 19/01/2022  petitioner  preferred

departmental appeal before the respondent No. 1
and thereafter respondent No. 1 sent the said
appeal to respondent No. 2 for dispoéal. Copy of

departmental appeal is annexed as Annexure “E”.




-

N

10 That on 02/02/2022 respondent No. 2 issued letter
to  the iaetitioner for personal hearing on

|
departmenltal appeal and on the date fixed for
personal ﬁearing, petjtioner appeared before the

respondent No. 2. Copy of letter is annexed as

Annexure “F”,

11.  That on 24/02/2022 respondent No. 2 passed/

_—

issued notification on the departmental appeal of
the petitioner, whereby respondent No. 2 regretted/
rejected appeal of the petitioner. Copy of
impugned notification dated 24.02.2022 is annexed

as Annexure “G”.

Feeling aggrieved from the above said situation,
the present petitioner seeks indulgence of this
Honourable Court, inter-alia on the following

amongst other grounds;-

GROUNDS:-

a. That the act of the resp‘ondents is against the
law, facts and policy hence, the respondents
are bound to restore order dated 13/01/2022

of the petitioner under the law.




That the impugned order dated 18/01/2022

of petitioner is patently illegal, based on

maléﬁde and without authority, hence are

liable to be set-aside.

That the impugned transfer cancellation

order dated 18.01.2022 of petitioner is

premature, against the tenure, policy and

same is liable to be set-aside. -

That petitioner is being politically
victimized by the Local MPA of District

Battagram.

That petitioner is near to retirement age as
and per law and rules he has prerogative to
serve his near station during last year of

service.

That both the notifications dated 18/01/2022

& 24/02/2022 on political grounds, whereby

petitioner deprived from his legal rights.
That respondents department ignored that

order dated 13/01/2022 issued against 'the

-

WYL e



vacant post and no one was effected from
the | said order but despite this facts
respondents issued ‘both the notification

%
whi(;h is liable to be set aside.

That respondents departmeﬁit ignored all

basic principle of natural justice and fair

play.

That. respondents ignored the fact that
petitioner performed his duties since 1989

till 13/01/2022 outside the local area for

more than 32 years.

That petitioner performed his duties for

more than 32 years in remote backward area

District Battagram and lastly applied for
transfer on medical ground, because

petitioner now a days old age employee.

That there is no other alternate adequate
remedy available to the petitioner except the

titled petition.

LY o
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I That notice/ intimation of filing the instant
writ petition against the respondents have
duly been served upon the respondents
throﬁgh registered post. Copies of notice &

receipts are attached as Annexure “H”.

m.  That court fee stamp worth Rs. 500/- is

attached with the petition.

n.  That any other ground will be raised at the
time of arguments with the permission of

this Honourable.

If is, therefore, very humbly prayed that on
acceptance of the instant writ petition, order/ Notification
dated 24.02.2022 and 18.01.2022 passed by respondent
No. 2 may kindly be declared null and void and transfer
order dated 13-01—2022 of the petitioner against the
vacant post of IPE BPS-I? at GCMHSS 'Ba‘:ttagram may
kindly be restored. Any other relief :which this
Honourable Court deem fit and proper in the
éircumstances of the case may also be gre;nted to the

petitioner.
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7Y TERIM RELIER
S INTERIM RELIEF:;

Meanwhile  the operation of impugned

ﬁotiﬁcations/ or(iers dated 18/01/2022 & 24/02/2022

|
issued by respon(ient No. 2 may graciously be suspended

till final disposal of the titled writ petition.

)

... PETITIONER
Through ‘

Dated: /2022 @\

(FAZLULLAH KHAN)
&
(HAMAYUN KHAN)

Advocates High Court, Abbottabad
VERIFICATION:-

Verified on oath that the contents of foregoing writ petition are true and
correct to the best of our knowledge and belief and nothing has been

concealed therein from this Honourable Court. ﬁ)/QJ
-
- | %

...PETITIONER

q-~
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¥ BEFORE HONOURABLE PESHAWAR HIGH COURT,
BENCH ABBOTTABAD

WPNo._ 56 -An022

Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Battagram City),
resident of Jasool, Battagram.

... PETITIONER

VERSUS

Chief Secretary Khyber Pakhtunkhwa, Peshawar & others.
...RESPONDENTS

WRIT PETITION

AFFIDAVIT

L, Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMSS Battagram City),
resident of Jasool, Battagram, do hefeby solemnly affirm and declare that
the contents of foregoing writ petition are true and correct to the best of my

knowledge and belief and Iiothing has been concealed therein from this

Honourable Court. CRC ().O/ C4s -5

.
. 7
red
LS TETS A LT 0"‘)\
ArFia AV . %

PR TeR g//QA €24 Receipt No: _ ___67/;.__“*
Lot led that the above was verified on Solemn  DEPONENT
alivmation before me on this

1,5 day of 2520022 by
BTy 5%y odisa e ndeco B

o 45/”-(»&! \, AL %«&%VJ/”
“M/ V&é&/m@/’s?’ FERTIOW IS me
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L’% BEFORE HONOURABLE PESHAWAR HIGH COURT,

BENCH ABBOTTABAD

g
!

WPNo. J8& AR

Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Béttagram City),
resident of Jasool, Battagram.

... PETITIONER
VERSUS

Chief Secretary Khyber Pakhtunkhwa, Peshawar & others.
...RESPONDENTS

WRIT PETITION

CERTIFICATE

Certified that no writ petition has earlier been filed by the petitioner

on the subject.

It is further certified that notice of writ petition alongwith grounds of

writ has been dispatched to the respondents. . '

...PETITIONER
Through '

Dated: /2022 _

(HAMAYUN KHAN)
Advocate High Court, Abbottabad
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¥ BEFORE HONOURABLE PESHAWAR HIGH COURT,
~ BENCH ABBOTTABAD

WPNo. 286 -AR022

Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Battagram City),

resident of Jasool, Battagram.
...PETITIONER

VERSUS

Chief Secretary Khyber Pakhtunkhwa, Peshawar & others.
....RESPONDENTS

WRIT PETITION

LIST OF BOOKS

1. Constitution of Islamic Republic of Pakistan 1973.

3. Other law books shall be sited at Barr.

... PETITIONER
Through
Dated: A6/ o2
! -
M
. (HAMAYUN KHAN)
i Advocate High Court, Abbottabad
, ) *
<9 *%Zﬁ:&ﬂ -
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BEFORE HONOURABLEiPESHAWAR HIGH COURT,
BENCH ABBOTTABAD '

WPNo. 956  -Ano2

Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Battagram City),
resident of Jasool, Battagram.
...PETITIONER

VERSUS

- Chief Secretary Khyber Pakhtunkhwa, Peshawar & others.

....RESPONDENTS

WRIT PETITION

ADDRESSES OF THE PARTIES

Respectfully Sheweth:-
Addresses of the parties are as under;-

Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Batfagram City),
resident of Jasool, Battagram.

...PETITIONER

VERSUS

Chief Secretary Khyber Pakhtunkhwa, Peshawar.

Secretary Elementary & Secondary Education Khyber
Pakhtunkhwa, Peshawar.

3. Director . Elementary & Secondary Education, Khyber
Pakhtunkhwa, Peshawar.

N —

....RESPONDENT,

...PETITIONER

w2 Am

(HAMAYUN KHAN)
Advocate High Court, Abbottabad

: Through
Dated: &é/ 2, /2022 '
/

~13—
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~ The Honorable Secretary

Elementary & Secondory Education-
- hyber Pakhtunkhwa (Pakistan)

V‘ Dear Sir,

© With due respact ILis stated that L Mr, Alditar Zeb IPE BPS-17 ‘serving - -

“aGovt: Higher § 'aéémdaqr'S‘thﬁqi"l?hakm;Batt’éugmm_ since January 2048: The

school is about-60 KM from my home town, - K

 lam cardio patient and gerting medicines regutarly. Moreover, lamalso -
diabetic patient. It is difficult for me to travel about 60 Km daily.

- Recently Govt: Centennial Model High school Battagram is upgraded to Govt; |
- Centennial Model Higher Secondary School Battagram. The postoiiREislying .- - ,

vacant in said-school:

- Therefore you are requested to transfer/adjust me againist vacant post
of IPE at GCMHSS Battagram, - o o ' '

T With Regards
o | o .:Ak-ht'arZeiv IPEBPS-17. .
| CHSSThakﬁt, Battagram
'i';.;ue.‘ _‘\QQ&"}T&X\‘&“ l""\"' Nosiyadh " I:[‘.e to ‘%Q .
L ¥ ") LY : O “ . - . .
e, w0 ‘:’ ’ C"J 5, : ) !
= o : Q" . . / ) S
L N AT S
@ R
,@\ _




S  pravEx
"j'ro' BE'SUBST'T”TEP BEARING SAME-NQ?&DAI £ ' . . Blw .
‘GOVERNMENT OF KHYBER PAKHTUNKH WA,

ELEMENTARY AND SECONDARY ED UCATION DEPARTMENT ' _

Block-“A” Opposite MPA’s Hostel, Civil Secretariat Peshawar .
e T Phone No. 091-922359 T

| . Dated Peshawar the January 13, 2022
NOTIFICATION S o
- NO.SO(SMIE&SED/7-1/2022/ PE/GHPE. ~  The Ccé_mfg,ete.n‘t .Aut'h'ority- is pleased to
~order the t.ra'ns'fer of Mr. Akhtar Zeb, |PE (BS-17).GHSS Thatkot District Battagram and
post him.as iPE (BS-17) at Gowt. Centennial Model Higher Secandary School District
Battagiam against the vacant post, in the best public interest, with immediate effedt
4
SECRETARY TQ GOVT. OF KHYBERPAKHTDNKHWA -
| - - E&SE DEPARTMENT [
Ebdst: of even No. & Date A L |
: Copy forwarded tothe: .
;. ccountant Generaj, Khyber Pakht
<. hyt
-4,
B,
8.
7.
8.
9.
10, o
4

. IALE

Scanned \&ith Camséanner

L
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© " Incompliance with the Notification No.SO(SM)E&SED/7- 1/2027/PT/G/IPE'Vide
" Govt of Khyber Pakhtunkhwa E&SED, Dated Peshawar the January 13, 2022.
Mr. Akhter Zeb, IPE BPS-17 transferred from GHSS Thakot Bdtta;,ram to Govt _
: Centenmal Model Higher Secondary School Battagram is hereby relieved off his .

. duties today on January 14, 2022 aﬁemoon and dlrected to report to the concerned
school ' : : : - -

GHSS Thakot 3 attagram
‘Endst: /377 7 5  Daed:_. 149/ of ____ poz
Copy Forwarded to: .
DEO(M) Battagram'. C
| / . DAO Battagram.

3. ,Ofﬁce Copy.




@H RGE /ARRWM. REP@R‘E‘ e

S | Athtar Ze{) in comphance of - po<t1ng /Transfer ord@p '
issued  undbr ﬁndstNo SO(SM)E&SED/07- 01/2022/PT/IP]“

Vide: Govt of Khjrber Pakhtunkhwa E&S]

ED, Dated Peshawa F

the- 13/01/2022 1ssued by secretary of Elementary & sjg‘condarj .
Educatwn KHyber Phkhtunkhwa Pesha‘ﬁvar took over charge aj.f% -

o -IPE BPY 17 from pr1nc1pal GCMHSS
15/01/20 2|forenoon

Battagram foday 01 -

‘,/, [/lw

.r*—i

- Endst: No 20- 25 dgtef? 15. 1)1-2022
o Copy ﬂ'or qurmaﬂ:wn §0
']i. DEO (M) éaﬁﬁigrhfﬂ B

" 2.DAO Oﬁ‘ ice Batﬁ ‘liamf_

l

3. DMO om e Baﬂ’fn#a
s ) '
_'4 Oﬁficial Cﬂmemed
- 5. Ofﬂ’nce Copy a

i mfal tarZep'i o
L Desingnata n: IPE BS- 17 |

o !_:.
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7o GOVERNMENT OF KHYBER PAKHTU\IKHWA !
// ' ELEMEN TARY AND SECONDARY E DUCATION DEPARTMENT
oo Blocl\— A Opposﬂe MPA’s Hostel, Civil Secretdunt Peshawar 3 . .
] - Phone No. 091 922'353"5 R Mx ¢
T - : : ) - v:l : 3910 |
|  Dated Peshawar the January 13, 2022 -
NOTIFICATION . -
NO: SO(SM)E&SEDH -1/2022/ PT/G/APE. The Competent Authofity Is pieased to

cancel this Department Notification of even numben ‘dated 13-01 -2022 in respect of Mr.

Akhtar Zeb, |PE (BS-17) Govt. Centennial Modél ngher Secondary School District
- Battagram with immediate effect, in the best public interest..

SECRETARY TO GOVT or KHYBER PAKHTUNKHWA :
: E&SE DEPARTMENT :

- Endst: of even No. & Déte

Copy forwarded to the:

A

-
-
g

P
-

10 Offtce order file.

\*::>>>

©w~NDO

Accountant General, Khyber Pakhtunkhwa Peshawar.
Director, E&SE Khyber Pakhtunkhwa, Peshawar.
District Education Officer (Male) Battagram. -

District Account Officers, Battagram.
Director, EMIS E&SE Department.

PS to Minister for E&SE Department.

PS to Secretary E&SE Department.

PA to Deputy Secretary (Admn) E&SE D
Mr. Akhtar Zeb, IPE, Govt: Centenmal
District Battagram.

epart
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o -;The Hon@nmbﬂe Chn& Secretmy to Govﬁ Of Khyber Pukhtan Khuwa

Dated 19-01-2022

- Mr Akhtar Zeb IPE BPS17 GCMHSS Battagaram I A !\?
- d@wg L o ‘ e A

Sub]ect Appea] for restoration of Prevmus Transfer

“ Respected Sii'!

o Wlth due respect it is stated that I Mr Akhtar Zeb IPE BPSl7 had been transﬁ'ed from GHSS |

Thakot to GCMHSS Battagram lssued under Endst No S(?(SM)E&SED/ 07—01 2022/ PT/G/ IPE
~ vide Govt Of Khyber Pukliton Khuwa E&SED Dated Peshawar the 13 01

—2022 1ssued Secretary '
of I::.;ementry and Secondery Education Khyber Pukhton Khuwa, on that dated my Medlcal

Ground and Tenure too.

But unfommaﬁy ﬂle ]mnourable Secretnry KPK E&SE Deparﬂment cancelled the said transfer
under ENDST Of even No and date. The cancellatlon order was 1ssued on ]anuary 18-2022. .

Note Therefon'e it is requésted in your kind. honour l:hat if § you kmdly grant me restored on the =
‘prevxous position at GCMHSS Battagram ' '

' Thanks

Name Mr Akhtar Zeb IPE BPSl?:‘
GCMHSS Battagram -

Copy to : ‘
1) District Educatmn Officer Battagram ' _ Y
' 2) Principal GCMHSS Battagram ' . o 5\ §
" 3) Principal GHSS Thakot - | o
5 54) District Account Officer Battagaram

tq/ﬂ/ 2013
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 |GOVERNMENT OF KHYBER PAKHTUNKHWA
" ELEMENTARY & SECONDARY EDUCATION
DEPARTMENT Mﬂé"

No. SO(SM)E&SEDI? 1/2022/PT/IPE .
Dated Peshawar the February 01, 2022

M. Akhtar ZebPE (BS-T), - - o
GHSS Thakot Battagram, . ! '
Subject: - PERSONAL HEARING.

~ fam d|rected to refer to your appeal dated 19 01. 2022 on the subject
noted above and to inform you to attend the offlce of Addlttonal Secretary (Establ \

' General) Elementary & Secondary- Educatlon Department Clvn Secretarrat Peshawar |
on OZrOZ 2022 at 1100 hrs for personai hearing before the Addrtlonal Secretary

(EstablGeneral) E&SED, please . /,, T

EZ RREHMAN SHAH) ~
cHo ,o FICER (SCHOOLS NIALE} |

_Endst: EvenNo &Date . L LT

Copy of the above is forwarded to the PS to Secretary E&SE Department Khyber
Pakhtunkhwa, Peshawar ‘ '

SECTION OFFICER (SCHOOLS MALE)
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A
,'GOVERNMENT O}* KH Y BER PAKHTUNKHWA

L LEMENTARY AND SECONDARY EDUCATION DEPARTMENT .

Blocl “A” Opposite MPA’s Hostel, Civil Secretarlat Peshawar .-
. .\ . p © . Phone No. 091 9223533 . ﬁ/ﬂl{ﬁx—

s ;’1

No SO(SIVI)E&SED/S 17/2022/PT/GeneraI
Dated Peshawar the February, 24 2022

- To

Mr. Akhtar Zeb, IPE(BS-17) =~ S
~GCI\/IHSS Battagram ' B ‘

SUBJECT: APPEAL FOR RESTORATION OF PREVIOUS TRANSFER

I am drrected to refer tfo? your appeal dated 19- 01 2022 on the subjec’t noted-
.above and to state that the Competent Authorlty has regretted your appeal regardrng

_ restoratron of previous transfer dated 13-01-2022. m‘\ T N
' ' _ Wu, o} -3

| (SYEDA ZAINAB NAQVI)
SECTION OFFICER (SCHOOLS MALE)

Copy of the above is forwarded to- |

1. Drrector E&SE Khyer Pakhtunkhwa Peshawar
2.« PSto Secretary, E&SE Department '

K :ﬁi‘:\g/uoe—%'

| SECTIQN OFFlCER (SCHOOLS MALE)

ca
'"Q
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HAMAYUN KHAN

Advocate High Court, Abbottabad
Office No. 15, Jinnah Lawyers Plaza,
Kutchery Compound, Abbottabad
Cell No. 0312-0861681

Ref: . Dated: /2022

To

1. Chief éecretary Khyber Pakhtunkhwa, Peshawar.
2. Secretary Elementary & Secondary Education Khyber
Pakhtunkhwa, Peshawar.

3. Director Elementary & Secondary Education, Khyber
- Pakhtunkhwa, Peshawar.

Subject: NOTICE OF FILING OF WRIT PETITION.

On the advice of my client Akhtar Zaib son of Abdul Wahid
(IPE BPS-17 GCMiHSS Battagram City), resident of Jasool, Battagram, a
writ petition is beiﬁg filed before the Honourable Peshawar High Court,
Abbottabad Bench. ‘A notice/ intimation of the same is being sent to you for
information/ necessary action under the law. Copy of writ petition is

attached herewith. :

Dated: /2022

. BN
(HAMAYUN KHAN)

Advocate High Court, Abbottabad
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) BESHAWAR HIGIF{ COURT, | Ph: 0992-921058

Fax: 0992-921055
ABBOTTABAD BENCH :

, I ;

“No:_ /%2 /—o/ 2¢9 . { Dated Abbottabad _J § /o /2022
From - : , s

’ The Additional Registrar, ¢
Peshawar High Court, ' ' : -

Abbottabad Bench. ' : :

To.; 1

1. Thé Chief Secretary Khyber Pakhtunkhwa, Peshawar.

2 The Secretary Elementary & Secondary Education Khyber Pakhmnkhwa,
‘Peshawar.

3. The Director Elementary & Seqonda_ry Education, Khyber Pakhtu;lkhwa,

Peshawar. ‘ T}

e T nn e

" Subject:  WRIT PETITION NO. 286-A/2022 With Interim Relief.

PRE

Akhter Zaib
...... PETITIONERS

VERSUS ;

Chief Secretary Khyber Pakhrtunkhwa & others. ;
...... RESPONDENTS

Memo, . _ : i

Reproduce a copy of order dated 08.03.2022, passed by the Honourable Court
D.B in the above noted case for Immediate compliance.

“Learned counsel for the petitioner states that Service Tribunal is not ;
Sfunctional, therefore, the bar of jurisdiction shall not come in the way of |
petitioner. Let notice of this petition be given to learned Additional Advocate
General, who accepted the same on behalf of respondent no. 3. To come up for
arguments on 12.04.2022. Till then impugned nottf cations/orders dated
18.01. 2022 and 24.02.2022 shall remain suspended.”

" TAdditional Registrar)
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Akhtar Zaib son of Abdul Wahid (IPE BPS-17 GCMHSS Battagram City),

resident of Jasool, Battagram.

—
hd

...PETITIONER
VERSUS

Chief Secretary Khyber Pakhtunkhwa, Peshawar.
Secretary Elementary &  Secondary Education Khyber
Pakhtunkhwa, Peshawar. '

Director | Elementary & Secondary FEducation, Khyber

Pakhtunkhwa, Peshawar. _
...RESPONDENTS

WRIT PETITION UNDER SECTION 199 OF THE

EFFECT THAT ORDER/ NOTIFICATION DATED
24.02.2022 PASSED/ ISSUED BY RESPONDENT NO.
2 ON THE DEPARTMENTAL APPEAL OF THE
" PETITIONER, WHEREBY RESPONDENT NO. 2 HAS
REGRETTED/ RIEJECTED THE DEPARTMENTAL

APPEAL DATED 19.01.2022 AGAINST THE

v NOTIFICATION 'DATE‘I) 18.01.2022 PASSED BY

CONSTITUTION OF ISLAMIC REPUBLIC OF.

PAKISTAN 1973, FOR DECLARATION TO THE

R Y
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| |
RESPONDENT‘ENO.‘ 2, WHEREBY RESPONDENT
NO. 2 CANCELLED TRANSFER ORDER DATED

13.01.2022 WHICH IS ILLEGAL, AGAINST THE

LAW, FACTS, NATURAL JUSTICE, VOID-AB-

INITIO HENCE INEFFECTIVE UPON THE RIGHTS

OF THE PETITIONER.

m— - - .

PRAYER: ON ACCEPTANCE OF THE INSTANT

WRIT PETITION, ORDER/ NOTIFICATION DATED

24.022022 AND 18012022 PASSED BY
RESPONDENT NO. 2 MAY KINDLY BE DECLARED
NULL AND VOID AND TRANSFER ORDER DATED
13-04-2022 OF THE PETITIONER AGAINST THE
VACANT POST OF IPE BPS-17 AT GCMHSS

BATTAGRAM MAY KINDLY BE RESTORED. ANY

OTHER RELIEF WHICH THIS HONOURABLE

COURT DEEM FIT AND 'PROPER IN THE

CIRCUMSTANCES OF THE CASE MAY ALSO BE

GRANTED TO THE PETITIONER.

Respectfully Sheweth:-

xo O O That the facts forming the background of the instant writ ,

\
s S el

o\@;\\c’ X ,p/ petition are arrayed as under; -




Date of Order of Order or other Proceedings with Slgn'a‘tureﬁof IG5 (@) X
Proceedings N OT% A\(‘ﬁ\/

1 - 2
08.03.2022 | W.P.N0.286-A/2022 with Interim Relief.

Present: Mr. Hamayun Khan, Advocate for the
petitioner.

kK

Learned counsel for the petitioner states that
Service Tribunal is not functional, therefore, the bar of |
jurisdiction shall not come in the wéy of petitioner. Let
notice of this petition be given to learned Additional
Advocate General, who accepted the same on behalf of
respondent No.3. To come up for arguments on |
12.04.2022. Till then impugned notifcatlons / orders

oot

dated 18.01.2022 and 24.02. 2022 shall remaln

Mywsw:ﬂrxmm PN, e NIGATE, A M Ll & L @I meda %L

i

suspended. Ve
| i ES RNy 4N

Aftab PS/ Hon'ble Mr, Justice Wiqar Ahmad
Hon'ble Mr. Justice Kamran Hayat Miankhel

P
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Court of.voviiiiiniein, YA
........................ ::\‘; " 2
Case NOuenevniiiiiieiie e eeeeieens Of ceeiinnnn, .Q{..\.’é.. ! R
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Present: Mr. Hamayun Khan, Advocate for petitioner.

s ol e

WIOAR AHMAD, J. Through this petition filed under

Article 199 of the Constitution of Islamic Republic of
Pakistan, 1973, petitioner namely Akhtar Zaib has invoked
the jurisdiction of this Court with the following prayer:-

It is therefore. very humbly prayed
that on accepiance of the instant writ
petition, -order/Notification dated
24.02.2022 and 18.01.2022 passed by
respondent No. 2 may kinellv  be
declared null and void and transfer
order dated: 13.01.2022  of the
petitioner against the vacant posi of
IPE BPS-17 ar GCMJSS Bauagram

may kindly be restored.

3. Admittedly, the position and status of
petitioner is of a civil servant and the grievance of the

petitioner directly relates o the terms & conditions of his

service, which is not amenable to the writ jurisdiction of




this Court under Article 199 of the Constitution, in view of
the bar contained in Article 212 of the Constitution of
Islamic Republic of Pakistan, 1973. Reliance is placed on
case titled ‘Pir Muhammad Vs. Government ~ of
Baluchistan through Chicf S;’L‘l‘(l/(li‘y and others’ (2007
SCMR _54). Furthermore, Service Tribunal also has now
been.ﬁmclional, thus, where, a civil servant is aggrieved of
violation of any of the terms & conditions of his/her
service, then he/she can appro“ach the Service Tribunal for
the redressal of his/her grievaqce but on no count he/she
could agitate such issue béi’ore this Court. However,
instead of passing any order in the case, in the interest of

justice, we treat this petition as service appeal and send the

saime to the service Tribunal for its disposal in accordance

»

with law. Office is directed to do the needful. /7 Ve

Totur 'S

Thnt hie Justace W serd cond o 'hle dstice Kotarai Hayt Miunkdret,
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'~ BEFORE THE KHYBER PAKHTUNKHWAl SERVICE TRIBUNAL PESHAWAR
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\ .
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Service Appeal # 796/2022

Mr. Akhtar Zaib, IPE (BS-17)........c.ceccushuereresnsisemsssssssenessenesenn. . ..Appellant.
. i X .
VERSUS gu%éy/waﬂ 3
20%
\\‘“)!‘
~ Chief Secretary, Govt: of Khyber Pakhtunkhwa & others............cccecorereene.....Respondents.
" INDEX .

S# . Description of Documents . Annex Pages

1. Joint Parawise Comments A 1-2

2. | Exoneration/application B 3

3. | Affidavit | C 4

4. Authority Letter D -5

5. Annexure E 6,7,8

177 o
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- BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD.

In Service Appezll No. 796/2022

Mr. Akhtar Zaib, IPE (BS-17).....c00000tecieeneseuaesnansasssessusnssmosusoesnsessessnes Appellant.

VERSUS

Chief Secretary to Govt of KPK Peshawar........cccoiiiinnnsiiiinnimmnn, Respondents.
PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS NO. 1,2 & 3.

~Respecffully Sheweth:

Joint Para wise comments on behalf of respondents are submitted as under:

Preliminary objections:-

That the aﬁpe]lar}t has no cause of action to file the instant service appeal.

That fhe appellant has no locus standi to ﬁle‘the instant sefvi_ce appeal.

That the appellant did not come to this Honorable Tribunal with clean hands.

That the appellant concealed and distorted the material facts from this Honorable Tribunal.

That the present service appeal has been filed just to pressurize the respondents.

AN I o A

That as per Section 10 of Civil Servant Act 1973 every civil servant shall be liable to

serve anywhere within or outside the Province.

< .

That the departmental appeal of the appellant was rejected by the competent authority.
8. That the instant service appeal i is not maintainable in its present form.
. 9. That Notification dated 18-01-2022 and dated 24-02-2022 issued by the competent
authority as well as in best interest of the public service hence, same are liable to be
' maintained.
10. That all the proceedings have been done by the competent authority as per Rule & Law

hence, the service appeal is liable to be dismissed without any further proceedings.
Factual Objections:- *

. 1. That Para No. 1, of the sérvice appeal relates to appointment record of the appellant
hencé, need no comment. ,

2. That Para No. 2, of the instant service appeal is subject to the proof.

3. That Para No. 3, of the instant service appeal as cbmposed is incorrect hence, denied
and not admitted. ' ,

4. That Para No. 04, of the service appeal relates to record.

5. That Para No. 05, of the service appeal relates to.record.

6. That the Para No. 06, of the service appeal is correct to the extent of issuance of
Notification dated 13-01-2022 while rest of the Para as cdmposedis incorrect hence,
denied and not admitted. Copy of the Notification dated 13-01-2022 is annexed as
Annexure “B” of the instant service appeal. '

7. That the Para No. 07, of the service appeal relates to record.
f



- 8. That Para No. 08, of the service app'ieal is correct.
9. That the Para No. 09 of the appeal relates to record.
10. In reply to Para No. 10 of the ins{iant appeal it is submitted that to opportunity of
personal hearing was provided to appellant vide letter dated 01-02-2022 and copy of
the letter is already annexed as Anﬁéxure “E” of the instant service appeal

. 11. That the Para No. 11 of the instant appeal is correct.
GROUNDS:-

a. That ground a, of the instant appeal as composed is incorrect hence, denied and not
admitted. _

b. That ground b, as composed is incorrect hence, denied and not admitted as per Section

: :10 of Civil Ser\{ant Act 1973, every Government Servant is bound to serve anywhere

within the District in the best interest of public seﬁice without raising any objection
in this regard.

c.. That ground c, of the instant appeal as composed is incorrect hence, denled and not
admitted.

That the ground d, as composed is incorrect hence, denied.

A

That the ground e, as composed is incorrect hence, denied.
That the ground f, as composed is incorrect hence, denied.

- That the ground g, as composed is incorrect hence, denied.

oo o

That the ground h, as composed is incorrect hence, denied.

[

That the ground i, as composed is incorrect hence, denied.

—s
.

That ground j, is subject to cogent proof.

k. That the ground k, as composed is incorrect hence, denied.

. No comment.

m. No comment.

n. That the answering respondents seek permission of this Honorable Tribunal to

advance further grounds/ points during the course of arguments.

" It is, therefore, very humbly prayed that in the light of forgoing comments the
service appeal in hand may graciously be dismissed with cost throughout.

(Respondents No. 1, 2 & 3)



BEFORE THE HON’BLE SERVICE TRIBUNAL PESHAWAR

Service Appeal~.# 796/2022

| .
Mr. Akhtar Zaib, (IPE), BS-17.......covvimmresasbomcsniciiiessnseiosissssesesnns oo Petitioner

VERSUS |
Govt. of Khyber Pakhtunkhwa & others.........cccoiiiiiiiiiiiiinninn, v...Respot')dents

I, Muhammad Imran Z;lman, Section  Officer (Litigation-II)
Elem_entar}‘f & Secondary Education, Depaﬁment do herby solerhnly affirm
and declare that the contents of '.the accompanying péra_-v?ise comiﬁent_s,
submitted by the respondents, are true and correct to the best of rny :

knowledge and belief and nothing has been concealed from this Honorable

Court.

DEPONENT

L .
| V
Muhammad Imran Zaman |

Section Officer (Lit-IT)
E&SE Department Peshawar




*/ BEFORE THE HON’ABLE SERVICE TRIBUNAL, PESHAWAR.

In Service Appeal # 796/2022
i ,

1

Akhtar Zaib, IPE (BS-17) ..cc.ceeunnne. cveenas et eseseresssassnnes ... Appellant.
VERSUS |
The Secretary E&SE & others......... cresssases sesessnsens ceenrereans crresessasassessnnens Respondents. -

APPLICATION FOR EXEMPTION OF COST OF RS 5000 VIDE ORDER DATED
26-04-2023

Respectfully sheweth:

The respondents most humbly submitted as under:

1. That the above titled appeal is pending before this Hon’ble Court for submission of
parawise comments.

2. That on the previous date of hearing the respondent department was imposed Rs. 5000/-
fine by this Hon’able Tribunal for not submission of comments. '

3. That this Hon’able Tribunal directed the respdndents to submit parawise comments on
next date of hearing in the instant case.

4. That the respondents were not in the knowledge of the Service Appeal and because of the
- same reason a fine was imported which needs to be remit.

- 5. That in compliance to this Hon’ble Tribunal the requisite parawise are submitted before
Hon’ble Tribunal.

In view of the above s»ublilission it is most humbly requested that this Hon’able
Court to kindly remit the cost of Rs. 5000/- against the respondent and the order
sheet dated 26-04-2023 may kindly be review/withdrawn, please.

Education,
Department KhybeF Pakhtunkhwa.



GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT .

- ‘ Block “A” Civil Secretariat, Peshatwar : Phone No. 091-9211128 |

|

AUTHORITY LETTER

It is certified that Mr. Fahim Ullah, Focal Personi Elementary &
Secondary Education Department is hereby authorized to submit parawise
comrnents on behalf of Secretary Elementary & Secondary Educatlon Department
- Peshawar in Service Appeal No. 796/2022 case title Akhtar Zaib Vs Government
~of Khyber Pakhtunkhwa & Others. . _ f s :
NSl
Secretary

Elementary & Secondary Educatlon
Department.
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i 1;GOVERNMENTOFK&WBERPAKHTUNKHWAn,‘
A  ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT .-

N A Block=“A” Opposite MPA’s Hostel; Civil Secretariat Peshawar

Phone No. 091-9223533

;' _Dated Peshawar the-Jéhuarv 1%_;2022.

. NOTIFICATION

NOSO(SM)E&SED/’M/ZOZZ/ PT/G/IPE,.- " The ‘Competent Authority. is pleased to
' gancel this Department Notification of even numbei]"daie_ci 43-01-2022 in respect of Mr. "

Akhtar Zeb, ‘_tP'E (BS-17) Govt. Céntennjal_Mo’d}él Higﬁer .Set‘:'qu'éry School District

' Battagram withAimmedi.ate' effect, in the'.bést public interest.

" 'SECRETARY TO GOVT. OF IHYBER PAKHTUNKHWA,
S E&SE DEPARTMENT

~ Endst: of even No. & Date . ’

‘Copy forwarded to the:- . G S
/. Accountant General, Khyber Pakhtunkhwa Peshawar.
7~ 2. Director, E&SE Khyber Pakhtunkhwa, Peshawar.
-7 3. District Education Officer (Male) Battagram..”

.”" 4. District Account Officers, Battagram. '
Director, EMIS E&SE Department.
PS t6 Minister for E&SE Department.
PS to. Secretary E&SE Department. -

.-P'A to Deputy Secretary (Admn) E&SE D
Mr-Akhtar Zeb, IPE, Govt. Centennial
District Battagram. ; »

10, Office order file.

»
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- L ...- ’ 'L.\.-. . . ‘.- | ' - ‘l-. ) : . . ‘: ﬂW&ﬁ
. IO BE SUBSTITUTED BEARING SAMENO & LAIE, | . B
. .GOVERNMENT OF KHYBER PAKHTUNKHWA. . 4

ELEMENTARY.AND SECONDARY EDUCATION DEPARTMENT -
Block-“A"Opposite MPA’s Hostel, Civil Secretariat Peshawar . -
e ..gtgon:go.091?9223533

Dated Pésﬁ,ai/va( the Jaruary 13, 2022

NOTIFICATION .

 NO-SOSMIB&SED/7-12022/ PT/G/IPE, .. Thé Comgstent Authority is pleased to
order the transfer of Mr, Akhtar Zep, [PE‘(BS-’I.?) .'GHS.S Thatkot'_Distriqt Battaigrafn and’

‘ " post him as IPE,(BS‘~1‘7)-'at Govt.'Centennial_ Model Higher,‘Secondary Scfwooi District -
- Battagram against the vacant post,.in-the b'e§t bUblic i'nter‘est,, with ‘immedigte' effect. |
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' SECRETARY To GOVT. o KHYBER PAKHTUNKHWA
' . E&SEDEPARTMENT - Y

" Ehdst: of-even No. & Date .
“\.\.
) 1Copy forwarded to the:

ccountant General, Khyber P
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Istrict Battagram, :
10: Office order file,
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OVhRNMENT OF KHYBER PAKHTUNKHWrx

L [‘L]TMENTARY AND. SECONDARY EDUCATION DEPARTMENT -
: Blocl “A” Opp051te MPA’s Hostel, Civil Secrétariat Peshawar & x

Phonc No U9l 9723‘131

~~~~~

_ . lg. q"’ _
No SO(SM)E&SFD/S 17/2022/PT/bene,ral
fi . Dated Peshawar. the February, !4 ?ut
L T4 : ,
TR | Mr Akntar Zeb, IPE(BS-17) .
£ o _ ,GCMHSS Battagram : . ‘
!f L _ :SUBJECT{ APPEAL FOR RESTORATION OF PRL‘VIOUS TRANSFER

1 am dlrected to refer to your appeal dated 19- 01 2022 on the subject note

' above and 6 state that the Competent Authonty has regretted your appeal regardmd ,

restoratson of prevnous transfer dated 13—01-2022 m;\. = _
_ ) 3 ULf o5

- (SYEDA ZAINAB NAQVI) .

SECTION OFFICER (SCHOOLS MALE\

. Copy of the above is forwarded to- . .

o 1. Dlrector E&SE Khyer Pakhtunkhwa Peshawar
L 2l ' PS to Secretary, E&SE Department. ; '

g

SECTION OFFICER (SCHOOLS l‘i‘ééALF)

ORI



26" April, 2023 1. Appelldnt

1619 1y
Ll

lalongthh his counsel present Mr. Asif
Masood Al Shah Deputy District Attomcy alongwnh Mr.

Sohail Ahmad Zeb, Assistant for the respondents present.

2. Written reply:has not 5cén‘ submitted. Representative

of the respondents seeks some‘ timé to submit t:he séme on ’_t\h,e

" next date. L‘asf cﬁance is givén"to the respondents on payment
of cost of Rs. 5000/-. To 'c-ornc up for written lreply on
. 24.04.2023 before S.B lat camjp court Abbottafaad_. P.P given

" to the parties.

- (Kalim Arshad Khan)
.Chairman

k Camp Court Abbottabad

. *“Adnan Shah P.A*

i‘q‘e o*T ?w sentatidn




