el

© 3% guly, 2023 1. Nobody. present on

Bt IR R SR 2L A1 0 L Y
L ",?:‘J»(L"‘ J-“'i'

behalf of the appellant. Mr. Asif Masoodt

Ali Shah, Deputy District Attorney for respondents px;esent.

2. The case was called time and again but neither the appellant

nor his counsel put app

dismissed in default. Con

" 3. - Pronounced in open
L - and seal of the Tribunal
SCANNED) | :
- KPST
- Peshaway _
(Rashida Bano)

Member(J)

*Adnan Sl]ﬁl}* .

earance, therefore, the appeal in hand is

sign.

Court in Peshawar given under our hands

on this 3 day of July, 2023.

(Kalim Arshad Khan)
Chairman '

e - "




- 714.03.2023 Junior to counsel for the appellant present. Mr. Syed
Asif Ali Shah, Deputy District’ Attorney for respbndents

present.

Junioy to counsel for the appellantl reqﬁested for’
adjourmﬁent on the ground that senior counsel is app_ointéd_
as Additional Advocate General and he wants to submit
fresh Wakélatﬁama. Adjourned.  To come. up qu

arguments on 30.05.2023 before D.B. P.P given to the.

)
V6o .
1) ‘?"7‘ , | parties. : _ A
592 ~ -
s WL | o | |
2
¢t , -
% |
o (Salah-Ud-Din) - (Kalim Arshad Khan)
Member (J) L Chairman -
| '30“‘VMa’y, 2023 1. - Junior to counsel for appellant present. Mr. Fazal Shah
ﬁe‘qNN ~ Mohmand, Additional Advocate General for respondents present.
e Kpgy-Dl ‘ | | -
- 'Q’sha% - 2. Junior to counsel for appellant requested for adjournment as -

senior counsel is not available today. Adjourned. To come up for

. - o7 ' . .
arguments on 03.86.2023 before D.B. P.P given 10 the parties.

(Muhammad Akbar Khan) | (Kalim‘Arshad Khan)
' Member (E) Chairman

*Mutazem Shah *



0 01.02.2023
@@@/ﬂs (Mr. Salah-ud-Din)
e
" ‘@CF%" Member (Executive),
e
4
(Fareéha ul)
Member (E)
©02.03.2023
- : present.
- ECANNED
 REST |
Peshawar, Learned counsel for

a7
SN
vy

e

Clerk of learned counsel for the appellant present. Mr.

Muhammad Jan, District Attorney for the respondents present.

The appeal in hand was heard by a bench comprising one of us

and 'Mr.» Mian Muhammad the then learned

who “has now been transferred, therefore, to

come up for re-argumt,nts on 02.03.2023 before the D.B.

)xg

{(Salah-ud-Din)
Member (J)

Learned counsel for the appellant present. Mr. Muhammad Riaz

Khan Paindakhel, Assistant’ Advocate General for the respondents

the ground that he has
Adjourned. To come up for

Parcha Peshi given to the pa

(F areel&&u—y |

Member (E)

he appellant requested for adjournment on
not made preparation for arguments.

arguments on 14.03.2023 before the D.B.

q‘

(Salah-ud-Din)
Member (1)

rties.

,J;:':*‘VS
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©05.01.2023

Learned counsel for the appellant present. Mr. Naseer-.ud-Din

Shah, Assistant Advocate Ge‘neral for the re;spondents présenf.
Mr. Salah-ud-Din, ’léarned_ Member (Judicia_l) is on leave,

~ therefore, orde~1_~ could not be announced. Adjourned. To c-ome‘up_ A
' f_or‘order on 12.01.2023 before D.B.

(Mian Muha
'~ Member (E)

12.01.2023

Learned counsel for the appellant present;' Mr. Muh‘amrﬁad-]ari,
" District Attorney for the respondents present.

" Case law relied upon by learned counsel for the appellant
% 0 produced today, which requii'e time for its perusal, therefore, to come
0 o A o 4
% g‘f:% - upforor 20.01.2023 before the D.B.
A : '- - —
e | o .
i (Mian Muhammad) _ "~ (Salah-Ud-Din) .
‘Member (E) : Member (J)
.. .20.01.2023

Proper DB is not available, therefore, case 1Is

‘adjourned for the same as before on 01.02.2023.

<y

Reéader .



22.12.2022 Junior of learned |counsel for the appellant present. Mr.
Muhammad Adeel Butt, Additional Advoéate General for the

respondents present.

Junior of learned counsel for the appellant requested for

adjournment on the ground that learned counsel for the appellant

Vi -

is 'busy in the august Peshawar High Court, Peshawar.

) |
?6 "i% for arguments on 03.01.2023 before D.B.
[ .
=32 ) ?
& @7 / N,
2 © * (Mian Muhanfmad) (Salah-ud-Din)
Member (E) Member (J)
03.01.2023 Learned counsel for the appellant pfesent. Mr. - Ar'shed-;v;‘fgl_i,h_
ADEO alongwith- Mr. Naseer-ud-Din Shah, Assistant Advocate
General for the respondehts present.
) % Arguments heard. To come up for order on 05.01.2023 before
0K
", '-tz;%, the D.B. .
» WL 4
8. Q9 - ‘.
Yy

(Mian Muhammad) (Salah-Ud-Din)
Member (E) Member (J)
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(7.09.2022 Learned counsel for the appellant present: Syed |

Naseer Ud Din Shah, Asst: AG for respondents present.

Learned counsel for the appellant . seeks -
adjournment on the ground that he has not prepared the
case. Last opportunity is granted for arguments. To come

up for arguments on 16.11.2022 betore D.B.

(Faretha Paul) (Kalim Arshad Khang
Member (E) - ‘ Chairman " ¥
4"’.; ¥ {“ '
: v
. 4.
SV U et ant : - :
e 16" Nov. 2022 Assistant to counsel for the appellant present.
i Mr. Muhammad Riaz Khan Paindakhel, Assistant Advocate

o : ‘NE@:\- General alongwith Arshad Ali, ADO (Litigation) [or the
.. SCAN
- Kiﬁ& ar respondents present.

This appeal was heard by a Bench consisting of ° Jedrnied

- : . Member Judicial Mr. Salah-ud-Din and learned Member Executive

Mr. Mian Muhammad. Therefore, this appeal be fixed before the
concerned Bench and to come up for arguments on 22.12.2022

betore the concerned Bench.

\ oy

(FAREEHA PAUL) . (R REHMAN) |
Member(E) _ ' Member (J) -




01.06.2022

03.06.2022

Mr. Fazal Shah ‘Mohmand, Advocate for the appellant '
present. Mr. Muhammad Riaz Khan Paindakhel, Assistant
Advocate General for the respondents present.

Partial arguments heard. To come up for remaining
arguments on 03.06.2022 before D.B.

(Mian Muhammad) (Salah-ud-Din)
Member (E) Member (J)
-
l

Miss. Rabia Muzafar, Advocate "(JUnior of 'Iearned

| .
counsel for the appellant) present. Mr. Riaz Ahmed Paindakhel,
Assistant Advocate (l%eneral for the respondents present.

|

Junior of Ie:arned‘ _Counsel for the appellant requested for

adjournment on theltground that learned counsel for the appellant
is busy before the other D.B. Adjourned. To come up for

remaining argu

nt% on 13.06.2022 before the D.B.

——Z
(Mian Muhammad) (Salah-ud-Din)
Member (E)| | Member (J)
!
Lo g U '”\
13.06.2022 Clerk of counsel for the appellant pre\sent Mr. Kabiruilah

Khattak, Additional Advocate General for the respondents present.

. \‘\ . \J.\‘\‘
tu A L

i

X

W\
CIerk 'of counsel for the appellant stated that learned counsel for
the appellant is unable to _attend the Trlbunal\today due to strike of

l_awye:s AdJourned. To come up for remaining arguments before the
D.B on 07.09.2022.

D
i .

(MIAN MUHAMMAD) | ' (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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. ! . 02.12.2021 Counsel for the appellant present.
Y
- Mr. Muhammad Rasheed, Deputy District Attorney alongwrth
Mr. Touseef Ahmed ADO for respondents present. '
Former made a request for adjournment as he has not”
prepared the brief. Adjourned. To come up for arguments on
09.12.2024 before D.B. |
(Atig Ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)
. 09.12.2021 Counsel for the appellant and Mr. Asif Masood, DDA
4 alongwith Arshad Khan, ADEO (Litigation) for" the
respondents present. |
Learned senior counsel for the appellant seeks
adjournment in order to further prepare the brief.
AT . Request is accorded. Case to come up for arguments: on o
 08.02.2022 before the D.B. |
e -
(Salah-ud-Din) Chdymap—
Member(J) '
g-2 - 2022
Due 4 %VWM/ ,77/
/
{ . henibe a/\mm

-
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01.01.2021 Due to summer vacation, case is adjourned to
13.04.2021 for the same as before.

eader

13.04.2021 Duz to demise of the Worthy Chairman, the Tribunal is
) . non-finctional, therefore, case is adjourned to

28.07.2021 for the same as before.

eader

’ 4

\’ . ) -
\\::\ ¥ | .

28.07.2021 Clerk to counsel for appellant present.
\ . ¥

Muhammad Adeel Butt Iéarned Additional Advocate General
~ for respordants present.

4

Lawyers are on general strike, therefore, case is adjourned.
To come up for arguments on 02.12.2021 before D.B.

»ozir‘g‘ Rehman) CM

Member (1)

.
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09.03.2020 _ Junior to counsel for the appellant and Mr. Usm;n
Ghani learned District Attorney 'present. Juniﬁgr_to _counsel
for the appellant seeks adjournment as senior learned .

courisel for the appellant is not available. Adjou-r'n. To come: -

Z

Nfémber ‘ o - Member

up for arguments on 12.05.2020 before D.B.

12.05.2020 p Due to public holidays on account of Covid-19, the case |
A is adjourned. To come up for the same on 07.08.2020 before O

07.08.2020 Due to summer vacation case to come up for the same on

127.10.2020 before D.B. - o
M
5 )

'27'.1.0...?2;{")20 ~ Junior to counsel for thé’a*ppei‘lant ahd Addl. AG for
| the respondents present. ‘
The Bar is observing general strike, t'hereforé,‘ the
matter is adjourned to 0’.01.2021 for hearing before the
D.B.

| Mr-Rehman Wazir) Chairmar{

Member
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31.07.2019 .. Wali Khan A:dvocate junior to counsel for the éppellant
‘and Mr. Riaz Khan Paindakheil leamed Assistant Advocate
General present. Junior to counsel- for the appellant seeks
adjournment as senior counsel for the appellant. is not in -
attendance. Adjourn. To come up for aréuments on 24.10.2019

before D.B.
. Member " _Membér

24.10.2019 Junior counsel for the appellant and Mr. Kab.iruliah Khattak,
Additional AG alongwith Mr. Arshed Ali, ADO -for the
respondents present. Junior counsel for the appellant reqitiested for’ I.
adjournment-on the ground that learned senior counsel is busy
before the Hon’ble Peshawar High Court, Peshawar. Adjourned to
03.01.2020 for arguments before D.B. '

(Huﬁ\;}ah) (M. Amin Khan Kundi)

Member Membcr

03.01.2020 Junior to counsel for the app_ellant present. Mr.
Mr. Riaz Paindakhel learned Assistan.t Advocate General |
for the respondents present. Junior'tq counse!l for the
appellant secks adjournment as sen;io'f counsel for tl.je
appellant is not available on record. Acjourned. Fo comc

up for arguments on 09.03.2020 before D.B. h

(Hussaj thah) (M. Anain Khan Kund‘i_).

Member "Member




0422019 Junior to counsel for the appellant and Addl. AG
| alongwith Arsh'ad Ali, ADO for the respondents present.

Representativé of respondénts requests  for
adjournment as requisite reply has though been prepared
but is yet to be signed by the respondehfs. Adjouﬁ‘ied to
27‘.03.20-19. on which date the reply s_h{all positively be

. submitted.

27.03.2019 Appellant in person present. Mr. Kabir Ullah Khattak
| learned Additional Advocate General alongwith Arshid
Ali ADO presént. Representative of the respondent
department_ submitted written reply/comments. Adjourn.

To come up for rej/gﬁgf&r"/argumeﬁts on 31.05.2019 before
i Q)

D.B A ‘
, / %
Member
31.052019 Clerk to learned counsel for the appellant and Mr. Kabir Ullah

Khattak learned Additional Advocate General present. Clerk to counsel
 for the appellantsubmitted rejoinder which is placed on file and seeks
adjournment as learned counsel for the appéllant is not in attendance.

T Adjdum. To come up for arguments on 31.07.2019 before D.B.-

T

1‘{ oY - ' . .
“\ ; :\ : i, : : -
LR - by v o
¥ -t S A /
A2 )
o

Memier . ‘ . ember
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®  10.12.2018

~ Counsell for the appellant Shah Hussain present.

Preliminary arguments heard. It was contended by learned

counsel for the appellant that the appellant was serving in
Education Department. It was further contended that the

appellant was [terminated from service by the competent

“authority. It was further contended that on the basis of

Government of Khyber Pakhtunkhwa Sacked Employees
(Appointment) Act 2012 the appellant was entitled for

‘appointment |but the respondent was reluctapﬂj&. to

e ¥

i I B
SCANNED

- KPST
Peshawar

,ai\ppointment the appellant on the basis-of said_aéf .thergfore,
‘the appellant |filed Writ Petition, the Writ Petition was

accepted and| the respondent-department . appointed the

‘appellant on the basis of judgment of Worthy Peshawar

High Court but the appointment order of the appellant was
issued with immediate effect. It was further contended that
the Sacked Employees (Appointment) Act was p?tssed on
20.09.2012 therefore, the respondent-department was

required to |appoint the appellant with effect from

©20.09.2012 therefore, the appellant filed departmental

ponefiant Deposited
‘yucurity & Process Feo -

e

appeal but the same .was not decided, hence, the present

service appeal.

The contention raised by the learned counsel for the

appellant needs consideration. The appeal is admitted for

regular heariing ‘subject to all legal - objections. The

appellant is directed to depoéit security and process fee
within 10 days, thereafter, notice be issued to the
respondents for written reply/comments for 04.02.2019
before S.B. m v
-
Muhammad Amin Khan Kundi
Member
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Form- A
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FORM OF ORDER SHEET
Court of - S
Case No. 1410/2018
S.No. | Date of order Order or other proceedings w,I.th signaturé ofjudge
proceedings '
1 2 3
1 19/11/2018smwnsle The appeal of Mr. Shah Hussalnl present&c’lﬁgaggy by Mr. F;zal :
Shah Mohmand Advocate may be entered in the Institution Register
8 b and put up to the Worthy Chairman for prgper order please.
%&ﬁ“ﬁu |
Shaw a5 REGISTRAR g\ {13 - >
7. Vo)) - D0/ & Thls case is entrusted to S. Bench for prehmmary hearlng to
| be put up thereon __ A2 —'/é’-“}"/.g"_
[
/
CHAIRMAN
Jah"' * ,' Lem ;33“.“‘
659 2 23es: 1(’;1; 3 Wi Um
3 R \{
" i ‘,f f‘;




‘ BEFORE THE. SERVICE TRIBUNAL KPK PESHAWAR
Service Appeal No ’Q_]_Q_/ZOB B
- * Shah Hussain...... e nenerenes ‘......'..'. .............. Appellant
' V ER S U S o
DEO and Others....cuveeeeeeennnnn.s ...................... Respondents
INDEX
S No | Description of Documents — : Annexure Pages
1 Service appea] with affidavit - c ) =3
2. Copy of KPK Sacked Employees (Appomtment) Act | A : l4 1.
3. Copy of titled page of WP No.& Judgment dated | B Tl
20-09-2017- 14
4. Copy of CoC No 56- P/2018 & Appomtment Order cab ' )
| dated 26-06-2018 718
5. Copy of departmental appeal dated 19-07-2018 E 19
6. Wakalat Nama ; va_'_o__.__
Dated:-16-11-2018 : ‘ . Appellant ‘
e Through QSL ’
Fazal shmand

‘ Advocate Peshawar

GFFICE:- Cantonment Plaza Fiat 3/B Khyber Bazar Peshawar Cell# 0301 8804341
Email:- fazalshahmohmand@gmall com




2 . | ] -
BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No‘ (_/1 lQ /2018

Shah Hussain Certified Teacher (General) (BPS-15) Govt. Middle School
Sarkhana Peshawar........ccccvevecdcicinninenncccnnnnn. Appellant

hyber Pakn
Yher p; tulk
Service ']"ril»un;::;va

VERSUS viary no._[BY7

1. District Education Officer (Male) Peshawar. Dmed-ﬂ.ﬂlf@/‘?
2. Director, Elementary and Secondary Education, Govt. of
- KPK Peshawar. |
3. Secretary, Elementary and Secondary Education, Govt. of
KPK Peshawar...cecciteeeerenieeemeencereeesennneennnn Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974 FOR
THE MODIFICATION OF APPOiINTMENT ORDER DATED 26-
06-2018 PASSED BY RESPONDENT NO 1 WHEREBY THE
APPELLANT HAS BEEN |APPOINTED AS CERTIFIED TEACHER
(GENERAL) (BPS-15) WITH IMMEDIATE EFFECT INSTEAD OF
20-09-2012 AND FOR WHICH DEPARTMENTAL APPEAL OF
THE APPELLANT HAS! NOT_BEEN RESPONDED SO FAR
DEPSITE THE LAPSE OF MORE THAN THE STATUTORY
PERIOD OF NINTY DAYS.

On acceptance of this apl)peal the impugned Appointment Order

ato-Aay dated 26-06-2018, of respondent No 1 may kindly be modified

Fijed and the appellant may kindly be ordered to be appointed as

i o Certified Teacher (General) (BPS-15) w.e.f 20-09-2012, instead of
PREXMR - 26-06-2018 with all back|benefits

Respectfully Submitted:-

1. That the appellant was [appointed against the post of Certified
Teacher on and and after performing duties for about two years,
when the Govt. changed, the services of the appellant along with
others were dispensed with. |

2. That in the year 2009 the Federal Govt. promulgated Ordinance
for the reinstatement of|the employees of the Federal Govt. who
were appointed from 1% November 1993 to 1* day of November
199 and were terminated during the period from the 1* day of
November 1996 to 12~l|0-1999 and

3. n the year 2010 the Fedilér‘al Govt. epacted the Sacked Employees
(Re-instatement) Act 2010 to provide relief to sacked employees
and accordingly the provincial Govt. of KPK enacted the KPK




-al

SR

Sacked Employees (Appointment) Act on 20-09-2012. (Copy of
Act is enclosed as Annexure A).

4. That the appellant accordingly approached respondents for his:
appointment in the prescribed period of 30 days but of no use
where after the appellant along with others approached
Peshawar High Court Peshawar by filing Writ Petition No 1901-
P/2013 which was finally allowed vide Order and Judgment dated
20-09-2017. (Copy of titled page of Writ Petition and
Judgment dated 20-09-2017 is enclosed as Annexure B).

5. That even then the respondents were reluctant to appoint the
appellant where after the appellant filed Contempt of Court
petition No 56-P/2018 and consequently the appellant along
with others was appointed vide Appointment order Dated 26-06-
2018 instead of 20-09-2012. (Copy of COC Petition No 56-

P/2018 and Appomtn’tent Order dated 26-06-2018 is

enclosed as Annexure C

respondent No 1 on vide
has not been responded
the statutory period of
appeal is enclosed as An

& D).

. That the appellant submitted Departmental appeal before

Diary No 2928 dated 19-07-2018 which
so far despite the lapse of more than
ninety days. (Copy of Departmental
nexure E).

7. That the impugned order dated 26-06-2018 of respondent No 1
is liable to modification jthereby appointing the appellant w.e.f.
20-09-2012 on grounds inter alia as follows -

GROUNDS:-

A. That the impugned order is Iiable to modification as per the KPK
Sacked Employees (appointment) Act 2012 with effect from 2012,

B. That the appellant has been punished without any omission or
commission on his part and he has been denied appointment for
no fault.

C. That mandatory provisions of law have been violated by the
respondents which could not be attributed to the appeliant.

D. That the law as well as the principles of justice favors that no one
~ should be penalized for the fault of others.

E. That even as per the dictums of the Superior Courts, the
appellant is entitled to be appomted from the date of his
application. : . »

F. That the appellant timely approached respondents for his
appointment but they were not ready to shoulder their
responsibility and the appellant finally had no alternate remedy




but to approach the Hig
appellant on one hand lit

deprived of his seniority for

- G. That there is no omission
and as such he is entitled
benefits.

I. That the commission and

-57

h (Court for his appointment, thus the
igated and on the other hand has been
no fault. :

or commission on part of the appellant
to be appointed from due date with all

. That the omission of the respondents has resulted in miscarriage
of justice besides financial :

and seniority loss.

commissions of the respondents have

resulted in making him junior to his colleagues which fault is

liable to be corrected.

J. That the appellant seeks

the permission of this honorable

Tribunal for further/additional grounds at the time of arguments.

It is therefore prayed that appeal of the apbellant may kindly be

accepted as prayed for.

Any other remedy not specif
in favor of the appellant.

Dated:-16-11-2018

ically asked for, may also be granted

\@»

- Appellant
Through

Fazal Shaih Mohmand

Advocate, Peshawar

AFFIDAVIT

I, Shah Hussain Certified Tea

cher (General) (BPS-15) Govt. Middle

School Sarkhana Peshawar, do

hereby solemnly affirm and declare on

oath that the contents of this Appeal are true and correct to the best

of my knowledge and belief an
honorable Trlbunal

Advocate Peshawar

concealed from this

/\L\Q&Q

id nothlng has be
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ORDINARY L ' REGISTEREDNO.PIm
GOVERNMENT 3  GAZETTE ~ ;
North-West-Frontier-Province L
| Published by Authority . R ]
L PESHAWAR, SATURDAY, 20™ September, 2012
iR PROVINCIAL ASSEMBLY SECRETARIAT
THE KHYBER PAKHTUNKHWA
 NOTIFICATION. ¢ . -
Dated Peshé,war, the 20% September, 2009
No. PA/Khyber Pakhtunkhwa/Bills/2012/6077:- The Khyber Pakhtunkhwa Sacked
Employees (Appointment) Bills,2012 having been passed by the Provincial Assembly of
Khyber Pakhtunkhwa on 10 September, 2012 and

assenled Lo by the Governor of the
Khyber Pakhtunkhwa on 171 Seplember, 2012 is hereby published as an Act on the
Legislature of the Khyber Pakhtunkhwa. - '

THEKHYBER PAKHTUNKHWA SACKED EMPLOYEES (APPOINTMENT) ACT, 2012 .

7 KHYBER PAKHTUNKHW A ACT NO. XVII OF 2012) ; R
(First published after having reé?ived the assent of te Governor of the Khyber - - -
Pokhtwikinoa in the Gazette of the Khyber Pakhtunkhwa (Extraordinary). : ‘
Dated the 20t September, 2012 . ‘
8 | ; R L ~ o " 8
» . AN N | - ATTESTED |
5 AcT '

To provide relief to thosz sacked employees in the . I T
Government service, who were dismissed, removed or A SR

. L e o § L
terminated from service, by appointing them into the PR |
' - Government service R

Do - ; A
WHEREAS it is expedient to provide relief t6 those sacked employees who were i

appointed on regular basis lo a civil'post in the Province of the Khyber Pakhtunkhwa = . i
and who:possessed the prescribed qualification and: experience required for the said i
post, during the period from 1stday’ of November 1993 to the 30thday of November, . [
1996 (both days inclusive) and were/dismissed, removed, or termingted from service Cl

during the period from Istday of November 1996 to 31stday of December 1998 on
variots prounds; o L ,

i
o

i piymemecem—
S g T S

WIHEREAS the Federal Government has also given relief to the sacked employees by
Aactment; )

. |4
.s 5 ©
) B .
. §

' 1
. oo

. L

; @

&
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- AND WHEREAS the Government of the Khyber Pakhtunkhwa has also decided

* to appoinl these sacked employees on regular bnsxs in the public interest;

-

It is hereby enacted as follows:

. Short tile, extent and commencement.-—-(l) This Act may be called the o : !
: Khyber Pakhtunkhwa chked Employees (Appomlment) Act 2012, : '
X f
- (2 It shall apply to all those sacked employees, who were holding various ] '
.. civil posts during the périod from 1stday of November, 1993 to 30thday of
" November, 1996’ (both days mcluswe)
’ b
- (3) It shall ¢come into force atonce. |

| _.
2. i Definitions.—In this Act, 'unlcss the climtcxt otherwise requires, the follow]ny
expressxons shall have the meanmgs hereby respectively assigned to them that 1s to
say,-- - l
j [ .
(@)  “civil post” means a‘post created’by the Finance Department
. of Government for the members of dvil service of the Province;
" (b)  “Department” mearns the Depa’rtment and:the attached Department as ..
" defined in the Khyber Pakhtunkhwa Government Rules of Business, 1985,

including the Divisional and District ofﬁces workmg there under;

()  “Government” means the Goverlnment of the Khyber ~ Co i
Pakhtunkhwa, ; . : . ‘
(d)  “Prescribed” means;;'::rescribec‘i by rules; s~
< (@) “Province” means the Proviﬁce "of the Khyber Pakhtunkhwa;. ' ﬁ\ \”’9‘)
G “rules” meaﬁs the rﬁies made ui\der this Act; and l

\ (g) “sacked employee .means a person who was appointed on regular baS1s I

" to a civil post in the Provirice and who possessed the prescribed qualification and
experience for the said post at that] time, during the period from 1stday. of

“November 1993 to the 30thday of November, 1996 (both days inclusive) and was

: l

_dismissed, removed, or terminated from service during the period from 1stday of

~ November 1996 to 3lstday of De».ember 1998 on the ground of xrregular

appomtmenls i
[
3. Appointment of sacked employees --Noththstandmg anything contamed in
any law or rule for the time being in force, 'n the commencement of this Act, all sacked
employees subject to section 7, may be appomted in their respective cadre of their
concerned Department, in which they ‘occupied- civil posts before their dismissal,

removal and lerminalion from: ‘ser v1cc |

. | _
" Provided that the sacked employees shall be appointed against thirty percent of

the available vacancies in the said’ﬁ‘Departme’nt: ~
X

“Provided further that the appointment of sacked employees shall be subject to |
the medical fitness and verification of thexrl character antecedents to the satlsfacbon of -
the concerncd competent aulhonty :

l
o
!
.
f
|
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Age relaxation.—The period during which a sacked employee remained
dismissed, removed or terminated from service, till the date of their appointment shall
berdeemed to have been automiatically relaxed and there shall be no further relaxation
under any rules for the ime being in force. - : E .

<

- 5. bé Sacked employees shall not be entitled to claim senjority and other bick
benefits.—A sacked employee appointed uxi{der section 3,  shall not be entitled to any

claim of seniority, promotion:.or.other back benefits and his appointment shall. be

. copsidered as fresh appointment. - C
' ! . : .

6. % Preference_on_the basis of _age.—(;bn the occurrence of a vacancy in ‘the

respective cadre of the concerned Departmer’it of the sacked employee against the thirty

peréent available share, preference shall be given to the sacked employee who is older

in a'ge. ‘ ‘ . ] . 1

P

7. " Procedure for appointmént.——(l) A sacked employee, may file an applicatiozf, to

conimencement of this Act, for hxs appoi'nim(rent in the said Department;
i, j | - h ‘
Provided that no application for appointment received after the due date

shall be entertained. [ -

Ky ' ~

Lhe-concerned Department within a-period of thirty days from the date: of

Yo
e by

' (2) The concerned Department shall maintain a list of all such sacked
employees whose applications’.are receiveg under sub section (1) in the respective

cadfes in chronological order - |

% (3)  If any vacancy occlurs against :the thirty percent available share of sacked

F

exxlﬁjoyees in any department,”the senior lage from such sacked employee shall be

considered by the concerned department Slection Committee of the District Selection
Committee as the case my as to be constituted in the . prescribed” manner for
appointment - : ,I ’ '
o
N Provided that no willingness |of response is received within a period of
. thi rgy days the next senior sacked employeel'shall be considered for appointment

L ; ]
_ » (4)  The concerned Department Selection Committee of District Selection
Conymittee as the case may be will determine the suitability or eligibility of the sacked

\ loveoy 3 :
em pf,lf)) oS, o {

. (5)  If as sacked employ‘ee Is available against thirty percent vacancy reserved
in respective cadre in Department then! the post shall be filled through initial

recrditment £

| '
8. Removal of difficulties.— If any difficulty arises in giving effect to any of the -

provisions of this Act, the Chief-Minister Khyber Pakhtunkhwa may issue such order
not inconsistent with the provision of this Act, as may appear to him to be necessary for

the purpose of removing the difficulty: ,‘I
|

) ]
i

" Provided that no such power shall be exercised after the expiry of one year form.

coming into force of this Act.
- ATTESTED
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AC to overr:de other laws~ : Noththstandmg anythmfr to the com:rary containes ‘~"-,_

in .mv other law or rule for the time being in force the provision of this Act; shall have

overriding effect and the provision of ary other law or rules to the extent of
mcomsxslency to this Act shaII cease to have.effect. ' '

.

9. Power to make rules:- Governm‘ex}t‘m'ay make rles for carrying out the
plrpose of this Act. : : - P
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. . PROVINCIAL ASSEMBLY OF KHYBER
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‘ Secretary - ; .
Provmcxal Assembly of Khyber Pakhtunkhwa‘
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. Daaman Afghani, letnct Peshawax

.2_

&

A
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Writ Petition No.
/

Ah Akbar s/o Gul Ak baI (Ex C"l) R/o VlI]aEe

-Shah Hussam s/o Abdm Rahman (Ex- CT) R/o0 Vill: Mashai Gul .
Bala DIStI‘lCt Peshawal i

Abdul Shaﬁ s/o Muhammad Karim, (Ex- CT) R/o Wazir Bagh,
Peshawal

Jahanullah s/o Haji Awal Khan (Ex- CT) R/o Village
Daaman ‘Afghani, Dl:II‘IC'E Peshawar

Imtiaz Ali s/o Abdul ‘Ghani, (Ex- CT) R/o Village Mlan Gujar

' Peshawar

Deputy Registiar

A e aL1r DAL

~ Rlo Garhi Qamar Din Kohat Road, Peshawar.

 Djaz Ahmad s/o Allah Bakhsh, (Ex-PET), R/o V]llaoe

Daaman Hindki, DlS{IICt Peshawar.

Muhammad Shakirullah s/o Muhammad Wasifullah, (E\ PET)
R/o Vlllage Mian GL]_]al Peshawar.

~

Thsanullah s/o Muhammad Rehan, (Ex-TT), R/o Village
Daaman Hindki, District Peshawaz

Muhammad Amjad é/o Muhammad Younis, (Ex-DM),
PETITIONERS
. Versus 1

Government of Khybel Pakhtunkhwa through Secr etar) ,
Elementary & Secondary Education (E&SE) Civil Secrétariat,
Peshawa1

~ Secretary, Llcmentaw & %condaiy Education (E&SE), Civil

Secretariat, Peshawan
' i

Director, Elementary & Secondaly Educauon (E&SE) KPK,~

Daboau Gardens Peshawai . | -, /?Eim'
District Education Qfﬂcer (Male) District'Peshawar: . 1; Z/ ,,ﬂ‘g{?\ Court
- S 17 /:555?2‘31/ :



. IN THE PESHAWAR HIGH COURT
- '- 3 -——-‘—"-——————_—-,___‘—-__4

PESHAWAR,

|,!ud;c1al Degartmegtl,

i : ert Petltlon No.1901-P/2013 b. o ’

Date é)fheaﬁngm 19.09. 2017 _ ~ )
N [

Petitioner(s):- = Alj Akbar & eight others by Mr. Ibad ur Rehnian.\
e Advocate, N N

Rcspondent (s) -Govt of KP through Secretary Elementarv &
. -Secordary Educauon and others by Syed Qaisar Ali -
. Shah, AAG. - .-

JUDGMENT.

RQOH-ULAMIN KHAN, J:- Through this commion
ju(i.jigment, we, p:ropose to decide the instant constitutional
: pe!éition ﬁnder {j&rtiple 199 of the Constitution "of’_ Islamic
| Républic of Paﬁistan 1973, filed by petitioners Ali Akbar
and eight othe"s and 1dent10al connected Writ Petition
_No 3449- P/20]4 filed by petitioners Sheraz Badshah, the
que“stlons of law and facts are involved therein are one and
the same. One Naseer ud Din O.T, he;s filed C.M.
No.1070-P/2016, for his impleadment as petit\i‘oner in
con:nected W.P. No.3449-P/2014, on acceptance of which
lea;‘ped AAG has no objection. The app]ication is allowed .
y and.and petitioner Naseer ud Din is 1mp1eaded as pcutxoner
'-[/ in the connecte:i writ petition.
2. 'i In essence, the grievance of the petitioners is that

durmg the perwd since 1993 to 1996, they were appointed

as teachers agalnst the vacant posts of CT/PET/DM/O

ATED

/;;gc;‘ncw” o
SEP 2007
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and'T.T. fully described in their respective writ petition, in -

the ".Ec&Iucation Dépaﬂméflt, Peshawar and Charsadda,
respécfively, af‘ter‘ o‘bservir;g all the codal. formalities, bt;t
laterzon, with the change of Government, on the pretext of
allegfed irregularities in ihqir appointment, were terminated

(%3

from“'the service. The petitioners agitated their grievance

oo

befoife‘different levels, bu_’é with no fruitful result-Jn the

yearf"2:010, the Federal Government enacted ‘the Sacked

Employees (Re-Instatement) Act, 2010° (the Act of 2010)
lo ‘ |

to provide relief to persons in corporation sefvice or
autonomous or semi autonomous bodies or in the
Government service who were dismissed, removed or

terminated from service. The Provincial Government of

Khyliér Pakhtunkhwa while following the Act of 2010,

also enacted ‘the Khyber Pakhtunkhwa Sacked Employeeg

(Appointment) Agt, 2012' (the Act of 2012) 50 as to

provigc relief ta those sacked employees who were

appoi"hted on regular basis to a civil post in the Province of

the Khyber Pakhtunkhwa and who possessed  the

presc‘fibed qualification and. experience required for the

»  said pios;g during the period from 1* day of November 1993

‘;/ 4 to thé 30" day of November, 1996 (both days inclusive)

¢

and were dismissed, removed or terminated from service

during the period from 1% day of November, 1

-day of}' December, 1998 on various groupds.

STED

o~
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3'-_'i -~ Respondents have filed their Para-wise comments,

wjlzlerein it is averred that under the Act of 2012, sacked

qr}i;\lployee is a person who was appointed on regular basis

3

to: a civil post in the province and who possessed the
préscribed qualification and experience for the ‘'said post at

that time during a period from 1° day of November, 1993

to 130”‘ day of November, 1996 (both days inclusive) and

was dismissed, removed, or terminated from service during

théf::period from 1* day’of November, 1996 to 3lit day of
Deg%émber, 1998 on the g.round of irregular appointments.
Sbnfi_e of the petitioner . petitioners being lacking §the
pres}l:ribed academic qualification and criteria laid down by
the Act of 2012} and some being untrained, cannot be
, exteiided benefit of the Act of 20i2.

4, : Having heard the arguments of learned counsel for

the parties, it-appears from the record the controx_}ersy of -

re-instatement of jsacked employees cropped up before this

- Court in “Writ Petition No.]662-P/20]3. titled “Hazrat

Hussain etc Vs lthe Govt of Khyber _Pakhtunkinva_and

others f’ which was decided? on 24.12.2014, in the following

way:-’

“It is worth to note that persons similarly, placed /
with the petitioners have been re-instated by the

pa——
department while giving effect to the judgments ~
given by the Khyber Pakhtunkhwa Service
Tribunal, Moreso, one, Mst. Gul Rukh whose
_services were terminated by the respondents
along with ti'he petitioners, has been appointed
under the Act vide order dated 09.05.2013. It is
- cardinal principle of law that similarly placed
persons should be treated alike and no different
yard stick stould be used while redressing their

Y




~ A~

gnevances It is the hall mark and grundnorm of

' our constmmox} that every person is entitled to-

equal protection of law. Not only similarly placed.

colleagues of the petitioners have been appointed’

by the respondents but the petitioners are also

“entitled to the relief given to the sacked
G employees under the Act.

For what hajs been discussed above, we admit
.and accept both the writ petitions and direct the
,rgspondents to| consider the petitioner for their
:appointment in accordance with the provision of
the Act.”” ‘ 5

4

Subsequently, W.P. No.516-A/2013, titled, “Iftikhar Khan
etc Vs Govt of Khyber Pakhtunkhwa etc” and so many

othei 'writ petitions, weré filed by the sacked employées

with regard to relief of remstaternent before Abbottabad
Bench of this Court, whlch were disposed of through a
common judgment dated 24.05.2016, placed im W.P.
No.5-{_1-6-A/2013, in the foliowing terms:-

i.  That the | petitioners though eligible for
- appointment but not equipped with " training
" certificate, Shall be considered Jor re-instatement
: against rhelzr respective posts under the Khyber
Pakhtunkhwa Sacked Employees (Appointment )
Yy Act, 2012 nnmedmrely,

ii. - The concel;r‘ned District Education Officer shall
. Scrutinize the case of each individual petitioner
mdependerrly,

iii.  Thereafter| the department shall arrange and
- manage the requisite training course for them and
. the pem‘lolners shall be provided opportunity to

acquit the requisite training certificate;

iv. In case the petitioner failed to acquire the requisite
" training certificate within the stipulated period,

specified by the department, their services shall

stand tenrmated automatically.

Needless to remark that the respective EDOs of
each dtsf*'zcr shall complete the process of re-
. instatement of the petitioners within one month,

poszftvely[

Thef;'aforesaid judgment of this Court was impugned before

the ‘Hon’ble apex Court in C.P. No.401-P/2016 by the
3 %

Government of Khyber Pakhtunkhwa through Secretary

=iy

ﬁ’ uﬁjiﬁ ottt
&/ SEP 2017 .
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Elementary and §econdéry Education, Peshawa\r,\ and the
Hon:’ble Supreme.Court while maintaining the judgment of |
this Court vide jiudgment &atea 24.05.2017 observed as
m}:defr:-. . -

. “We have been apprised by learned counsel for the
respondents: that according to the advertisement : V!
and appointment letters issued to the respondents, .
two kinds of candidates could be appointed (i)
those who have the requisite academic
qualifications and training (ii) those who have the
requisite academic qualification but do not possess:
the necessary training, As regards the second

- category, such persons would be provided with an

* opportunity to compIete the training within a

~ specific period. This is exactly what the learned

- High Court as allowed in the relief granting
portlon of the impugned judgment. Undoubtedly,
this is in consonance with the Department’s own

- advertisement and ‘the terms and conditions of
service, therefore, the learned High Court did not
fall into any error by requiring the Department to

~ allow the respondents to complete training within
a specxﬁc period of time and to take action against

- them in case of failure to do so. No exception can

- be taken to the impugned judgment, which_is -~
upheld Resultantly, Civil Petition No.401-P/2016
is dismissed on merit. The connected petitions are

i also dismissed on the above score and for being
time-barred as no sufficient cause has been shown
for condonation of delay.”

5.:_'-“ In section 2 (g) of the Act of 2012, sacked
,emi)loyc;e has been defined as under:-

“Sacked employee” means a person who was
- appointed on regular basis to a civil post in the
.. provice and who possessed .the prescribed
qualification and experience for the said post
*  at that time, during the period from 1* day of
. November, 1993 to the 30" day of November,
1996 (both days inclusive) and was dismissed,
© removea or terminated from service during the
period from 1% day of November 1996 to 31"
day of December 1998 on the- ground of
irregular appointments,”

The petitioncr;:s having been appointed during the period

sincé 1993-1996, do fall within the meaning of sectio

ATre ren




6
(g) of the Act of 2012, Section 3 of the Act (ibid), provides

n}gchanism for |appointment of the sacked employees,

according to which on commencement’ of thg Act, all

s:i,;cked employees sub'ject'to section 7, may be appointed
m their respective cadre of their'concemed Department, in
vi'hich they occupied civil posts before their dismissal,
rémoval and termination from service. Proviso attached to
scé_ct_ion 3 provides &at the sacked employees shall be
al:apointed against thirty percent of the available vacancies
m the said Department and according to sccoﬁd proviso
atéached to section 3 provides further that the appointment
oﬁsacked éﬁployees shall be subject to the medical fitness

and verification of their character antecedents to the

satisfaction of the concerned competent authority. The case

22

of the present petitioners is not on different foc}t'mg from
th'g;: other sacked emplo;?ees who have already been granted
the relief of re-in'stateiment in their service in~light of

decision of the|Service Tribunal as well as the judgment of )

this Court and the Hofn’blc Supreme Court (supra). The

‘reépéndents have not specifically mentioned as to what

kmd Qf' the academic;: qualification the petitioners are

Ia;ldng. So far as theé objection of the ;espondents that -
A : .

so}%ne of the petitioners are untrained is concerned, suffice

to;:say that ‘objection has exhaustively been d.ealt with by

thg‘ Hon’ble japex Court in the judgment (supra) that

acéording to [the advertisement and appointment letters

ATT ?al' ED
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issued to the petitioners, two kinds of candidates could be

apjéointed (i) those who have the requisite academic

(&)

qu‘é‘liﬂcations ‘and training (ii) those who have the requisite
academic- qualification but do not possess the: necessary
S ) : . - |

i

ards the second category, such persons
N

training As reg

would be provided w1th an opportunity to complete the

tra;mng w1th1n a

6.

petitioners hav

res;pohdents dep

days' as contem

therefore, they

The arg;

specxﬁc perlod
nnent of learned AAG Lhat since the

before the

>
i

not iﬁled applications
artment for the1r re- mstatement within 30
lated under section 7 of the Act of 2012,

cannot claim any benefit under the Act

(1b1d) if prevailed before, th15 Court would amount to
teehmcal knockout of the petitioners whose rlghts

otherwme have been established, therefore the same 1is

repelled.

7.. It is golden principle of law that aliike shall be

treated alike waich has further been elaboratecii by the apex
Court io the [case of “Hameed Akhtar Iﬁiazi\ Vs the

v;ernment of

-
others” reported as (1996 SCMR 1185)

Se'cretary E:tabiishment Division, Go

Palustan and

njab through
i

' t
Seeretary Education and others Vs Sameena Parveen

and again in the case of “Government of Pu

& others” reported as (2009 SCMR 01), in' the following

words”-

i

“If a T

I:bzmal or this Court, decides a point of ‘
ting to the terms and conditions of a civil 4
! =

t

law rela
et Y
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N as they have been appointed on thejr respecu-.fz; posts

lw:th 1mn1cdme.cf‘ecLs Learned counsel fér the

W:"" showed h:s aatfsu.cmon over the appomtm"m .

| |

I Present; - o

l : ‘ i

i Mr. tbadur Pdhman auVOCde for the pct]uonels
5 : 3

Mr. Mujahid « } Al Khan, AAG for the cificial
respondents. i

|
|
i
N
I

RN~
~RESTET

. . . i ‘
WAQA&_AIEMAD_SE[H_SEJ- When the case was

~
aken up tor :cannn learned AAG produced’ cooics of
iappomtmcnt |orcfer's, datcd 2606’018 issued by' Deputy

. 'DJstnct Education Oﬁ»cer (Male), Peshawar and avertcd

that grievancs of the’ petitioners have beep rcd’essed

‘pent:oner whan conﬂ'onted vith the s uatlon he also

I[euers.

Thus th:s ccntempt petition has ‘served  its pL_erose.

Fence dISpOSGId of as such. N
. i
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In comphcm(.c of judgement c[ated 20-09-2017 pas.scd b_/ the Honor able Pcs/zmuar
- ngh Coult Peshawar n W’l it Petition Nc. 1901—P/ 013, aopomtments of the followmg candzdafcs
under Khyber I’akhtunkhwa Sacked Emalo_/ces (Appion tmcnt) Act, zoxz s hereby or dcz ed

on reqular basis against Hze post of CT (Gcnc, al) in BPS-15 (Rs.16120- 1330-56020) @ Rs. 16190/ m
I‘eachmo Cadze on terms and conditions g chn below with immediate eﬂ‘ect -

.. P N . .
!l B |

vl : : . i
1 'L

s.No [ [ /name FATHER Name . | CNICH Name of School Remarks
N G . e -
Jj /BJ’ZSIu!ShaFi Mulamamd Karimy | 17301-4988093-4 G55 Ul;imm Against Vacant
j R : [ . . Payan |- post :
L o ‘ y - G ngainst V
1 i akbor - Gul Akbar | 17301-0126814-9 | GMS Naguman ;git'““ acant
A L | . : i
i R . { Against Vacant .
\W | | shah Hussain Sahbiada Abdur | 17301-1327067-3 | GMS Sarkhana-, | 8278 Yacan
|Rehman it el [ | post -
. ' | . IR _ | GHSS Pakh ‘ sainst Vacant -
imtiaz Ali . Abdul Ghani 117301-5882447-9 f @ he
! i g Ghulam* post
‘ | i K ' GHSS No.1 Against Vacant
tahan Ullah |~ Aval Khan : 173'01-4952140-5 P gainst Vacan
E ' T Peshawar Cantt post
l ? R I
. i } t l‘
PR . .'~.
?Porzdmon i e . :
g

a1 fod ti1e ubave men/zonca’post rhal[ acquire the reqzusr{e quahf‘cnnon .
! .
\:9? o,ﬁr/:c muancu of this appomrn. '1,( or dcf as per court a’:recllons' Jailing which h’ve:r appointment

l

‘}cm.ccﬂea’ | } . f ]' ,~ ’ C !5

X .
l'l'u caud'({mcu INgyinnge dhird (/l\'l\l()l! in B/I/US'f and C/ s/m/l also Fequired 10 oblam second division i BA/BSC and CT.
1

Boards, U/uvaruncs and /nslttzmons w;t’rm three yeers of the issuance ofr/ns nppom!mcut order.as
- perconrt /i ccﬂom fa/h'm wmcn ll.cu np/)a.'n/:mc:,r olrc"cr sha/[ stand cance/[cd ’
3, No TALD

A Chaln'& -

o5 Iac/\tnﬁ the r equm‘.le qualm'ua

11'1(:[‘:41 ¢ ((’, ;,é.
q/‘ \l'a) EI.H

- from the /ch gnuc

|
!
i
. i .
is a/!owcr/ i i o it '. . . : I
H

YOFLS . /wu/a‘ bu mlmumdw al{ (_o),aumu! BN . i
| R

RN A/)/)OIHII rent .mbjccr to r/:c condn’wn that e cer (U"calc’a/douwnunm s/;a[l be vcrl_/"ea'ﬁ“om the conce//zea’ authonl:c:

* and anydusfound pr oducmg bogus certifi care!v of degr ees his appointment shall ’Jc cancel/ed forl/rw://z ‘and he wil] i;c

[
reported io the concerned larw elforccmcnf dcpar(mcm for appr opriate action. -

. P L o
. L o . C
W92.168.1.108\Shared Folder\Sacked Employees 2109201 N\DSC Snckc? 2404201 S\OrdchTGcn doc ’
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: |
ation on one month pnml nolice from cither side. In case of r anmmuon w:rhom‘ notice ‘ A
pe

|
|
1

6. Their services arce /iézb:’e to termin
I

theironet month pay shall bcfo;fc:{ad 1o the Government:r easmy

nless a cer(;/" cate msuedl by this office that his documents are verified. - .

|
7. Pay shall not be drawn until m:d 1
k3 |
8. Theywillbe on probation for pqnc d of one year uteno’able to enother yeor. . < o-
. | | f
i 9. They shaH;om fhear post w:thm 15 days of the issuance O, f this notification failing which their oppofﬁfménf“sha!l stonéf
: ' . canccﬂcd/ expired automatwaﬂy and no subsequent appcal ete. shaoll be entertained. ’ ‘

pm(/uccd'// om the A fca’:cm’ Supcr m/enr/cn( befarc tak ing over charge.

d fir ons time fo fime by the Govwnmuu
tisfactory during thicr service

10, Health & JAge Certificate w’rmr/d’ ble
Rm’cs and Regulations as m@y be issue
ir performance is Jound unsa

l:/. . I/tcy will be governed by such

I S P2 //rcr se rwca: shall be r:.rmma{c,d at any time in casc lhc
or the refevant rules & - cgulotions announced from time (o

: ’ "pcr:od In case of misconduct, {hay shall be praceeded :md

¢
- '
| |
)

tine.
| ‘ .
2012 they shall not be entided

shall be considered as fresh

o5 (Appointment) Act,

CH 3 dcee or{!'m' 1o section 5 of the Ahy hor Pakhtunkl . Surloe

|

! CL o any c/mm of semarrty promorion or othcr back .i':egwﬁ!s and his appointment

! dl " ‘ ap,')o.nmzc.m._ : : - " fli - ' ‘

" )‘1'[. , Errors and omissions will be aéccprablewirhfn the spcciﬁé;d period. [ T

‘ Nm‘e' : C Coo ' o ‘

i Ar)r)omrmﬁn{ order shall be ver Jﬁcd by the concerned Drawing and Disbursing Officers personally
| : ' .
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PEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

SERVICE APPEAL NO.1410/2018

Mr. Shah Hussain V/S DEQ and Others

REPLY ON BEHALF OF RESPONDENTS 1,2, & 3.

Respectively Sheweth:
The Respondents submits|bellow:

PRELIMINARY OBJECTIONS:

1. That the Appellant has got no cause of action /locus standi.

2. That the Appellant has concealed material facts from this Hon,ble Tribunal.

3. That the Appellant has been estolgaped by his own conduct to file the instant
appeal before this Hon’ble Tribunal.

4. That the instant Appeal is badly tirAe barred.

5. That the instant Appeal is not main{ainable in its present form.

6. That the instant Appeal is bad for mis-joinder and non-joinder for the necessary
parties. .

7. That the Appellant has not come with clean hands to this Hon’ble Tribunal.

That the instant Appeal is barred by law. ' ’

9. That the Appellant does not fall within the ambit of aggrieved person.

o

ON FACTS.

1. That in reply to Para No.l, it is|submitted that the Appellant was illegally
appointed without any test, interview and advertisement, Moreover, -the
appellant was also appointed on fixed pay therefore, the Department terminated
them from their services and the stances of the Depariment also upheld by the
Apex Court on his judgment dated || 1-10-2018.

2. That Para No.2 pertains to record. '

3. That Para No.3 is incorrect, misleading and against the facts. The Appellant

- doesn’t fall within the definition of Sacked Employee ACT-2012 section 2(g).
Moreover section 2(g) says that “Sacked Employee means a person who was
appointed on regular basis to a civil post in the Province and who possessed the
prescribed qualification and experience for the said post at that time, during the
period from 1* day of November 1993 to the 30" day of November, 1996
(both days inclusive) and was dismissed, removed, or terminated from service
during the period from 1% day of November 1996 to 31% day of December
1998 on the ground of irregular appointments”

(The said Act is already been ann?xed as A page 4-7 of the instant Appeal)

4. That in reply to Para No.4, it is submitted that the appellant did not fall within
the ambit of definition of “Sacked Employee Act-2012”.




. That reply to Para No.$, it is submitted that the appellant was appointed without

codal formalities on fixed pay and he did not fall within the ambit of definition
of Sacked Employee Act-2012. In this context the Hon’ble Supreme Court of
Pakistan issued judgment dated 11-10-2018 in Civil Petitions No. 210,300 in
which the Hon’ble Supreme Court of Pakistan issued directions “We have
heard learned ASC for the Petitﬁoners it was admitted before us that the
Petitioner are seeking relief under the Khyber Pakhtunkhwa Sacked
Employees (Appointment) Act, 2012. 1t was also admitted by the learned
ASC for the Petitioner that none of the Petitioners was regular employee
and that they have been appointed on temporary basis by the Education
Minister Nawabzada Muhammad Khan Hoti. The Sacked Employee, as
defined in the Act, required that the employee has to be regular employee
to avall its benefit. Admittedly such not the position of the petitioner, thus
their case does not fall within the ambit of the said Act”

(The Judgment is attached as Annexure: A)

That Para No. 6 is misleading and against the facts. The appointment letter
which is issued to the appellant terms and conditions No.13 clearly mentions
that “According to section 5 of the Khyber Pakhtukhwa Act: a Sacked
Employees (Appointment) Act: 2012 they shall not be entitled to any claim of
seniority, promotion or other back benefits and his appointment shall be
considered as fresh appointment”. Moreover the appellant was appointed in
compliance of Contempt of Court Petition not reinstated. Therefore the
appellant is not entitled for back benefits.

That Para No.7 is misleading and against the facts. The appellant has no cause
of action to file the instant appeal in this Hon’ble Service Tribunal.

GROUNDS

A.
B.

C.

tm O

That Ground-A is incorrect and misleading and against the facts.

That Ground-B is also incorrect and misleading the detailed reply has been
given in the above Para. '

That Ground —C is incorrect, misleading and against the facts. The appellant
was appointed not reinstated. Moreover he didn’t come in the ambit of sacked
employees Act-2012 Section 2(g).

. That Ground-D incorrect and misleading.
. That Ground-E is incorrect misleading and against the facts the appointment of

the appellant has already declared null and void by the Apex Court in his
judgment  dated:  11-10-2018  which is already annexed as
Annexure A.

- That Ground -F is incorrect and misleading. The detailed reply has been given

in the above Para.

. That Ground-G is also incorrect and misleading,
. That ground H is also incorrect and misleading the appellant was appointed not

reinstated.
That Ground-I is also incorrect and misleading. The detailed reply has been

given in above Para.



L That the 1espondents have also seeks thc pelmlssmn of this Hon ble Trlbunal

B

,;21 - for further / addltlonal grounds at the time argument. ‘
S It is therefore very humbly prayed that on acceptance of this- reply, the

1nstant appeal mdy very kindly be dtsmlssed with cost.

(Male) Peshawar : I ' (E &SE) KPK Peshawar

(E &SE) KPK Peshawar

®
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.7 Present: - t
. M, Justice Gultar Ahmod
: Mr. Justice Qazl Faez Isa

M. Justice Mazhor Alam Khan Miankhel

GP.Nes 210 & ;96 ol 2017
{00 spprdl agalnst common Judgment cated 28.11.2016
Dassed Ly the Peshawar High Court, Mingara Bench (Dar-

ul-Qoza}, Swal, ikt WP N0S. 1451472015 & 176017 2013}

Muhammad Azam Khan (CT) & others - [in CP.210) . . ‘
Falas Khan & others [in CP.300) Pctitioner(s)
VERSUYS - '

Government’'¢f Khyber Pakhtunkhwa through Secretary  [in CP.210}
Elementary & Secondary Education, Peshawar & others ’

Government of Khyber Pakhtunkhwa through Chief (in CP.300] .
Secrctary, Civil Secretariat, Peshawar . Respondent(s)

)

-*

For the Petitioner(s) ' o ’
{In C.P.NOD.210} . . Mr. Zulfigar Ahmed Bhutta, ASC

' Fin C.P.N0D.300) . Mr. Muhanmad Ameen K. Jan, ASC
' For Govt. 0{. Ki"!( : Barrister Qasim Wadood, AddLA.G. KPK
, Date of Hearlng <. 11.1q.2018 .
| ' OBD'E -,
g‘gggggrg AHMED, ). — Wclhovc I;card fearncd ASC for (he petitionars.. (lI W

admitted beforc us that the pctitloncrs are sceking relicf under Whe I(I\ybé;
;’akhtunithwa Sagked £mployees (Appdlntrhcnt)"Act, 2012. It was also
. ° ' admltte& by thé learned ASC for the pettt_lo'n.érs that ndne of the petilioners
v;as ;cgt,;lar employee and.that.they have been ap;')o'lnted‘on temporary pasis
: l»; he Educdl‘ion Minlster Na\:aabzada' Mul'wmmad Khan Hotl. The-sacked .
. cmptoyee, as defined in the Act, requlred that the employce has to b;: rcgu.la r '
employee to ava!l.;ls bcn.e.rlt. l.\QmItted'ly stch belng not the po’s!tion of‘thc

.« ° . N . -
.. petitioniers, thus thelr case does not falt within the ambit of the said Act. The

ESTED .
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- BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

o Service Appeal No 1410/2018 '

~ Shah Hussam..zq ............. S ‘...........;;,..,L...Appellant.,v S
~ VERSUS e o
DEO & OtherS...esereereesenn. aseencssssssssasnannasnssssses -..-....;..Respondents :

REPLICATION ON BEHALF OF THE APPELLANT.

REPLY TO PRELJMINARY OBJEC__'HONS. |

All the objections raised by the respondents are'incdfre'ct'and'as su‘ch.;;ff »l '
- - denied. The appellant has got a valid cause of action and locus: standl to .
bring the-present appeal, the appellant has come to thls honorabie trlbunal '

with clean hands, the appellant has concealed nothmg from th:s honorable
~ Tribunal and instant appeal is maintainable in its present form. AII necessary"

parties have been impleaded, the appellant is not estopped by hls conduct"‘:-f -
to bring instant appeal, the appellant is aggrieved person and mstant SR

~ appeal is well within time and is not bared by law.

|

- 'REPLY TO FACTS[GROUNDS

Comments “of the respondents are full of - contradlctlons rather‘f“
amounts to admissions and are based on malafide. Respondents have .

failed to show that the version of the appellant is incorrect. Even

respondents have failed to show and substantiate their version referrlng to

any law and rules. In the circumstances the appellant has been deprived of .

-his rights without any omission or commission on his part and he has been

deprived of his rights guaranteed by the Constitution and law of the land. .~ . -

The issue whether the appellant falls within the honorable ngh Court WhICh- -

is a past and closed transaction and respondents have no authonty to repel |

| _ - the judgment of learned High Court.. The appellant duly applled within. the

- stipulated time and the respondents were required to have appounted the_
appellant timely but they failed to discharge their duties which.resulted in

- depriving the appellant of his due rights of pay and senlorrty, the appellantf SN
could not be punished for the fault of respondents Further the appeIIanti;f o

never refused such appointment, thus no fault could be attrlbuted to hlm

~ In the circumstances the appellant has not been treated accordmg to Iaw_
and rules being his fundamental right and he has been derlved of h|s Iegal-_;.,;.,.-,-" -

.\l



.1, Shah Hussain, Certified Teacher (General) (BPS- 15) Govt Mlddie School»
Sarkhana Peshawar, (the appellant), do hereby solemnly. afflrm and declare.

“on oath that the contents of this Replication are true and correct to the‘ C
best of my knoWledge and belief and nothing has been concealed from thls =

. honorable Tribunal. - S \%;;

- "Advocate Peshawar.

rights without any omission or commission on h|s part |n vnolatlon of the’l | o
principles of natural justice. : - : '

accepted as prayed for..

Dated:-31-05-2019. Appellant |

Through eﬁ

It is therefore prayed that appeal of the appellant may kmdly be f

Fazal Shah,- Mohm’and | '

Advocate Peshawar

AFFIDAVIT

Identified by DEPON ENT -

Fazal Shah Mohmand
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ii APPLICATION FOR EARLY HEARING OF THE TITLED

" Honorable Court.

.. SERVICE APPEAL.

H \)&7— X
Respectfully Sheweth;

1. That the above titled| service appeal is pending

adjudication before this August Tribunal, fixed for

13-04-2021.

2. That the titled appeal was

filed in 2018 and the same

is ripe for arguments, however the safne has been
delayed on one or other |pretext, thus needs to heard

and fixed on early date.

3. That fixing an early date is in interest of justice and
there is no hurdle in ﬁxir|1g an early date in the above
titled appeal, besides if ény early date is not fixed in
the titled appeal, the service appeal would lose its
purpose and would become in fructuous.

IT IS THEREFORE, PRAYED,

THAT ON ACCEPTANCE OF

THIS ‘APPLICATION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BE FIXED FOR AN EARLY DATE.

DATED: -06-01-2021 APPLICANT/ APPELLANT

THROUGH,

uNJop

FAZAL SHAH MOHMAND

ADVOCATE SUPREME COURT

AFFIDIVAT

I, Shah Hussain, (Applicant/ Appellant) ,do hereby solemnly

affirm and declare on oath
Application are true and correct
and belief and ngthing. has

that the contents of this
to the best of my knowledge
been concealed from this

N

DEPONENT
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

i
S.A.No. 1410 /2018

5
i

Shah Hussain.................. A I Applicant/Appellant.

VERSUS

DEO and others........ccoeeevvvvvvenreeennnnnnnnn.. Respondents.

[+]

APPLICATION FOR EARLY HEARING OF THE TITLED
. SERVICE APPEAL. -

Respectfully Shewéth;
1 .

1. That the above titled ‘service appeal is pending
adjudication before this August Tribunal, fixed for
13-04-20.2‘1. | N

2. That the titled appeal was filed in 2018 and the same
is ripe for arguments, however the same has been
delayed on one or other .pretext, thus needs to heard
and fixed T)n early date. - '

3. That fixing!g' an early cate is‘in interest of justice and
there is nci) hurdle in fixing an early date in the above
titled appeal, besides if any early date is not fixed in
the titled appeal, the service appeal would lose its
purpose and would become in fructuous.

IT IS THEREF:ORE, PRAYED, THAT ON ACCEPTANCE OF
THIS APPLICA TION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BII; FIXED FOR AN EARLY DATE.

l . ,
DATED: -06-01-?2021 ~APP'I.IICA.’[\T'].‘/ APPELLANT

@ | e

. THROUGH,

o ' FAZAL SHAH MOHMAND

- ADVOCATE SUPREME COURT

AFFIDIVAT ~ o :
I, Shah Hussain, (Applicant/ Appellant) ,do hereby solemnly
affirm and declare on oath that the contents of this

Application are itrue and correct to the best of my knowledge

and belief and not Mg has been concealed from this
- Honorable Court. e

‘ 'ZA/VV”:

DEPONENT

N /
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 BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

S.A.No. 1410 /Zi2018

PN SRS Applicant/Appellant.
i 'VERSUS 4 -

DEO and other:s .................... veeerarrasennenn Respondents.

Shah Hussain.

APPLICATION FOR EARLY HEARING OF THE TITLED
.| . SERVICE APPEAL.

Respectfully Sheweth;

1. That the ablove" titled service appeal is pending
adjudication before this August Tribunal, fixed for
13-04-2021. | - |

i
1
|

| a o
2. That the tiitled appeal was filed in 2018 and the same
is ripe for arguments, however the same has been

delayed on one or other pretext, thus needs to heard
and fixed on early date. B

3. That fixiné an early date is in-interest of justice and
there is no hurdle in fixing an early date in the above
titled appeal, besides if any early date is not fixed in
the titled jappeal, the service appeal would lose its
purpose and would become in fructuous.

IT IS THEREFORE, PRAYED, THAT ON ACCEPTANCE OF
THIS APPLICATION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BE FIXED FOR AN EARLY DATE.

DATED: -06-01-2021 APPLICANT/ APPELLANT

THROUGH,

S FAZAL SHAH MOHMAND
!

- ADVOCATE SUPREME COURT

%

AFFIDIVAT

I, Shah Hussain, (Applicant/' Ap‘pAellar:lt) ,do hereby solemnly

affirm and declare on oath that the contents of this
Application are [true and correct to the best of my knowledge
and. belief and ngthing. has been concealed from this
Honorable Court! / I

£ -
W f
-1

Dl fo

1% DEPONENT
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WAy OFFICE OF THE ,
?" DISTRICT EDUCATION OFFICER (MALE) - §
R R Swat (Cell # 0946 9240209-228) -
e
QFFICE onom :

Whereas Mr. Muhmnmnd Shereyur /0 ptuhemenvd Shalyur W(—? kara Durushkhefia sod
' Mr.Anwar Zeb S/O Hunar Mand R/O Charbugh swat were initiolly appointed os PTC vide office
-ordee Fodst No. ‘315‘7,60/9 ff'r"‘éﬁ diated. 3_{ 51948 ond No.145 3~5‘?/{Lf' 2;’7&%1 dated 17.4.1995
respectvely, . -
Whereas their appointmeats were found :Hega! ab-initio voud und 0{10‘”5‘ the prescribed rules
and wete dispensed with immediate cffect vide office arder Endst No.581-607 doted 13.2.1987,
Where as they filed Service Appral Nu.532/2008 under title “Suharnmaod Shereyer V5 AL Oete”
und Service Appeal No. 533/2008 under fitle “Anwar zebi V5 ACO erc” before the Khyber
Pokhtunkbhwa Service Tritwriol Peshawar, which were occepted by thy Honorable Tritunal vide
judgemient dated 4.1. 2013 and directed the re: ,panumzs to vonsider the grievances of the
qpﬂf‘la‘ants ’ .

Whereas in ‘-U"’ﬂ’fﬂuce cf the said Judgment, the appellants were re-insioted vide affice arder
f};’:&i ; ‘:j;rl 27-32/PST. (n)/Apptt: dated 5/7/2013 and posted them at GPS Khokhtay and GPS

respectively, but bork bengfits were not given to theny.
x;zzasmiajggg};ggﬂewd from the said ce-instotement order, the cppelionts filed Serwce
13 and 3203/20135 before the Khyber Pakhiunkbwa Servece Trbsieol

Pashawar, which were gceepted by the Honuruble Tribunal and direcred the reEsgondents (o
modify the impugned order and directed to extend the benefits of the previcus services o the
CP!J"”DHIS and further d:recred that the pericd in which they remoinec pul of service sholl be
treated as leove of the Kind. due, . ,
Whereas the respondents as well as the uppellants filed CPLAS in the OpEX TOUFT uaam;: the sasd
judgmerit. The-Honoroble court dismissed both CPLAs and leave refused vide judgment dared
27.3.2020; however in the lost Para of the judgment, the Honorable Court aliowed counting of
zhefr service foi the protected period for poyment of pensionary benefits

Wheneas’ this aﬁlce sought -guidonce/ legal opinion about the Jast PQ:’G speciglly the protected
period from law departmenr through proper chonnel,

‘Whereas the low departrnent cleared the judgment in the foflawmg wards.

“the service tribunal has-extended the service benefits of the previcus service of the peuticner

ond the period remamed out of service was treated os leave of the kind due. Henge the period -
- which the pet:tmners remained out of service is-to be treated as on leove of the Kind due ang

thereby the smd penod shah' be counted towards pension.”

| Now me‘fgfom m wew of rha sbove factual pasmon ihe re- :mwte-ng,,; Joffice araer sadst. No.
L 727,32/P5T{M}/Apptt* dated 5/7/2013 (oppellants Mr. Muhammad shereyar PST GPS & hokhiay
",and MrAnww Zeb"PST GPS A""“f’"’"’) is-heruby modified snd the service benejits of the




[ |

previous service i.e 21.5.1995 and 17.4.1995 respectively to 12.2:1997 is extended to them anc

the period in which they remained out of service l.e 13.2.1997 to 5.7.2013 is to be treated ?s
leave of the kind due and thereby the soid period sholl be counted towords pensionory benefits

only.

Note:- All the terms and conditions will remain the same 0s mentioned in the re-Instatement
order issued vide endst:No.727-32/PST(M)/Apptt:doted 05.07.2013.

(MUHAMMAD RIA2)
DISTRICT EDUCATION OFFICER
(MALE) SWAT

Endst: No.7242-46 Swer : Dated 16/07/2021
i

Copy forwarded to:-
The Director Elementary and Secondory Education Khyber Pakhtunkhwa Peshowar.

1.

2. The District Comptrallinr of Accovnts § ot ot Saldue shorif.
4

3. The SDEOs (M} Matta and Charbagh Swaot.

4. PA to DEO (M) local office.

/ 3. The teachers concerned.

£

DISTRICT EDU OFFICER
(MALE) SWAT
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