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PESHAWAR

' .Execufion Petition No. H%L( /2023
In
Service Appeal: 1414/2022

Yasin Khan S/o Feroz Din R/o Tehsil Mohallan jamshaid

Abad, Warsak Road, Peshawar Driver (Ex-FATA Tribunal)
Peshawar.

................... +ve0so Appellant
VERSUS

The Prov1n01al of Khyber Pakhtunkhwa thfough Chief
Secretary, Civil Secretariat, Peshawar.

Government of Khyber Pakhtunkhwa through %ecretary Home
and Tribal Affairs Department, Civil Secretariat, Peshawar.
Government of Khyber Pakhtunkhwa tl“rough Secretary

: ‘Estabhshment Civil Secretariat, Peshawar. -
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BEFORE THE KHYBER PAKHTUNKHWASERVICE TRIBUNAL
PESHAWAR. '

Whyber Pakhtukhwa
Service Tyvibunal

'Execution Petition No. U%Lf /2023 Diney No. éﬂiﬁ_

In | .' ‘ . . 'Datch—ZL' /e 02‘?

- Service Appeal: 1414/2022

Yasin Khan S/o Feroz Din R/o Tehsil Mohallah jamshaid
Abad, Warsak Road, Peshawar, Driver (Ex-FATA
Tribunal) Peshawar.

............... evseeeess. Appellant
VERSUS

1. The Provincial of Khyber Pakhtunkhwa through Chief.
Secretary, Civil Secretariat, Peshawar.
2. Government of Khyber Pakhtunkhwa through Secretary
Home and Tribal Affairs Department, Civil Secretariat,
 Peshawar. |
3.  Government of Khyber Pakhtunkhwa through Secretary
Establishment Civil Secretariat, Peshawar.

tersesererescisieasns... Respondents

EXECUTION PETITION FOR DIRECTING THE
RESPONDENTS TO IMPLEMENT THE JUDGMENT
DATED: _29/05/2023 OF THIS - HONOURABLE
TRIBUNAL IN LETTER AND SPIRIT.

Respectfully Sheweth:

I. That the appellant/Petitioner filed Service Appeal No. 1414/2022
before this Hon' able Tribunal which has been accepted by this Hon'
able Tribunal vide Judgment dated 29/05/2023. (Copy of Judgment is

annexed as Annexure-A).
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That the Petitioner after getting of the attested copy approached the
respondents several times for,lirn'plementation of the above mention
Judgment. And properly submitted an application to respondent |
Depaftment for the implementation however they using delaying and

reluctant to implement the Judgment of this Hon' able Tribunal.

That the Petitioner has no other option but to file the instant petition

for implementation of the Judgment of this Hon' able Tribunal.

That the respondent Department is bound to obey the order of this

Hon' able Tribunal by implementing the said Judgment. .

It is therefore requested that on acceptance of this Petltlon
the respondents may kindly be directed to 1mplement the

Judgment of this Hon' able Tribunal letter and spirit.

Dated 12/07/2023

Appellant/Petitioner N

Through ' ; W
[ Naveed Jan |
Advocate High Court Peshawar ,

"AFFIDAVIT

I, Yasin Khan S/o Feroz Din R/o Tehsil Mohallah jamshaid Abad,
Warsak Road, Peshawar, Driver (Ex-FATA Tribunal) Peshawar do

here by solemnly affirm and declare on oath that all the contents of the

above petition are true and correct to the best of my knowledge and

belief and nothing has been misstated or concealed from thi

‘Tribunal.
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KHYBER PAKHTUNKHWA SERVICE TRIB UN}‘\\L
PESHAWAR

BEFORE: = KALIM ARSHAD KHAN .. CHAIRMAN
M. AKBAR KHAN, ... MEMBER (Executive)

Service Appeal No. 1414/2022
|

Date of presentation of Appeal............... 28.09.2022
Date ofHearmg.....,..,,_..,!.,,{,..,,...,.,..... 29.05.2023
Date of Decision.............. et e ...29.05.2023

Yaseen Khan S/O Feroz Din R/o Mohallah Jamshaid Abda, Warsak
Road, Peshawar, Driver (Ex FATA Tubunai), Peshawar.
Ceeetrererraeseciicntnnacanen ceersererssrasiransrsrnirvasessrsresenssescdppellant

Versus

The Province of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar,

Government of Khyber Pakhtunkhwa through Secretary Home -and
Tribunal Affairs Department, Civil Secretariat, Peshawar.

Government of Khyber Pakhtunkhwa through Secretary
Establishment Civil Secretariat, Peshawar. '

eerrenreranee erererans teeersrersaces reeretsertecenanenrsenseena{ ReSpondents)
seen |
Present: |
Mr. Naveed lJan, .
Advocate. ... ettt e ey For the appellant.

Mr, Fazal Shah Mohmand,

-Additional Advocate General.............. ........ .. ...J'or respondents.

-

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE IMPUGNED ORDER DATED 17.01.2022 WHEREBY THE
APPELLANT HAS BEEN AWARDED THE MAJOR PENALTY
OF “REMOVAL FROM SERVICE” AND AGAINST WHICH THE
DEPARTMENTAL APPEAL WAS FILED BEFORE THE
COMPETENT AUTHORITY WHICH 1S NOT YET RESPONDED
EVEN AFTER THE LAPS OF STATUTORY PERIOD OF
NINETY DAYS. -
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JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: Brief facts leading to filing of
KALIM ARSHAD KHAN CHAIRMAR

the instant appeal are that appellan‘}_t was appointed as Driver; that the

appellant while serving in the said capacity served with a show cause notice

dated 25.10.2021, containing certain falsé and baseless allegation which is

reproduced as under:

“That consequent upon the findings and recommendation
" of the inquiry committee it has been proved that the
recruitment process for selection of 24 employees in Ex-.
FATA Tribunal was unlawful and all the 24 appointment
orders were issued without authority and liable to be

- cancelled”

That the appellant had submitted reply to the show cause notice
denied all the allegation leveled again?t him; thgt the appellant was awarded
major penalty of “Removal fromi Service” vide office order dated
17.01.2022 without taking into consideration the reply of the show cause in

which the appellant denied all the allegations leveled against the appellant;

that feeling aggrieved from the order dated 17.01.2022, the appellant filed

" departmental appeal before the Competent Authority, which was not

responded within the statutory period of ninety days, he then filed the instant

service appeal.

2. On receipt of the appeal and admiission to full hearing, the respondents
were summoned, who, on putting appearance, contested the appeal by filing
written reply raising therein numerous legal and factual objections. The

defence setup was a total denial of the claim of the appellant.
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3. We have heard learned counsel for the appellant and leawned

Additional Advocate General for the réspondents.

"4, Learned counsel for appeliant contended that the appellant has not

been treated according to law and rules. That no gélzoper procedure had been
followed by the respondents before awarding the major penalty of removal
from service, the whole proceedings are thus nullity in the eyes of law.

Lastly, he submitted that the instant appeal migﬁt be accepted.

,
i
|
|
i

5. Learned Additional Advocate | General argued that a full-fledged

inquiry was conducted in the mater to cheek the credibility and authenticity -
of the process of advertisement and selection and it was held that the entire
process of selection from top to bottom was ‘“coram non judice”. that

enquiry was conducted against Mr. Sajjad ur Rehman ex-Registrar, FATA

Tribunal under rule 10 of the Khyber Pakhtunkhwa Government Servants

(Efficiency & Discip]inej Rules, 2011 wherein the enquiry report held that

the same selection committee was constituted without lawful authority; that
' i

i
the said committee comprised of temporary/contract/daily wages employees
of FATA Tribunal who themselves were candidates were/existed no
attendance sheet, minutes of thé m_eéting and even the appointment order

were found ambiguous; that the said departmental cornmittee unlawfully

|
i

increased the number of posts from 23 to 24 illegally and issued 24 orders

without any reconunendations of - the legitimate Departmental Selection
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illegal and without lawful authority and recommended to cancel/withdraw.

He requested that the appeal might be dismissed,

6. This Tribunal in its earlier judgment in service appeal No. 774/2022 %'

titled “Reedad Khan versus the Chief Secretary, Government of Khyber

Pakhtunkhwa, Civil Secretariat, Peshawar and others” in almost the same
matter has found as under:-

6. It is undisputed that the appellants were appointed by the
Ex-FATA Tribunal and they had been performing duties until
their removal from service. The allegations against them are
that the recruitment process was unlawful and the appointment
orders were issued without lblvful authority. Not a single
document was produced by the respondents in support of these
allegations before the Tribunal. All the appellants were the
candidates in the process of selection initiated in response 1o
the advertisement in two Urdu dailies “AAJ Peshawar” and
“AAYEEN Peshawar”. It is worth mentioning that all the
appellantshad duly applied for the posts. The appoiniment
orders show that each appointment had been made on the
recommendation of the Departmental Selection Committee
(DSC). The respondents though alleged that the DSC was
unlawful but have not explained as to how that was so? T) he
posts advertised were within the competence of the Registrar
' under rule S of the Federally Administered Tribal Areas
Tribunal Administrative, Services, Financial, Account and
Audit Rules, 2015. Therefore, the allegation that the -
appointment orders were issued by unlawful authority is also
not finding favour with us. Regarding the bald allegation that
the selection process was also unlaviful, there is nothing more
said as lo how ‘the process was unlawful excepl that the said
committee comprised of z‘e:'nporary/conrracf/dafly wages
employees of FATA Tribunal who themselves were candidates,
there were/existed no attendance sheel, minutes of the meefing
and even the appointment orders were found ambiguous. We
find that there are no details of any such employees had been
produced before us, nor any order of constitution of the
selection committee alleged to be against the law was
produced, similarly no details regarding number of posts so
much so who was appointed against the 24"post alleged 10 be
in excess of the sanctioned posts, nothing is known nor
anything in support of the” above was placed on the record
despite sufficient time given on the request of the Assistant
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Advgcate General. Even today we waited for four long hours
but nobody from respondent/department bothered to app@an
before the Tribunal. It is also undisputed that the ép])@}.’/m;rs:
WC’I‘Q, not associated with the enguiry p;--'oceedings on thé bas':;‘s'
of which they were penalized |In the show cause notices z‘/ﬁé
appellants were also said to be guilty under rule ‘2'4 ‘Sub-
Rulf({)( Vi) of the Khyber Pakhtunkhwa Govermment Se';'vanfv
(Efficiency & Discipline) Rules, 2011, the said provision i.s‘
reproduced as under. o
“Rule 2 sub-rule (1) clouse (vi) “making
_appoiniment or prometion or having been
appointed: or promoted on extraneous grounds in
violation of any law or rules”.

7. Nothing has been said or explained in the replies of the
respondents or during the arguments regarding the alleged
violation of law and rules in the appointmenis of the
appellants. It is also to be observed that if at all there was any
illegality, irregularity or wrongdoing found in  the
appointments of the appellants, which have nowhere .been
explained nor, as aforesaid, any document produced in that
regard, the appointment orders of the appellants have not been
cancelled rather the appellants were removed from service.

8  The Registrar (Sajjad-ur-Rehman), of the EX-FATA
Tribunal, who had made the appointments of the appellants as
competent  authority  under rule 5 of the Federally
Administered Tribal Arveas Tribunal Administrative, Services,
Financial, Account and Audit Rules, 201 5, was removed from
service on the basis of the said enquiry. He filed Service
Appeal No.2770/2021 before this Tribunal, which was
partially accepted on 01.02.2022 and the major penalty of
removal from service awarded to him was converted into
minor penalty of stoppage of increment for one year. We deem
appropriate to reproduce paragraphs 5, 6 & 7 -of the said
Judgment.

“5 Record reveals that the appellant while serving

as Registrar Ex-FATA Tribunal was proceeded

against on the charges of advertisement of 23

number posts without approval of the competent

authority and subsequent selection of candidates in

an unlawful manner. Record would suggest that

the Fx-FATA Tribunal had its own rules

specifically made for Ex-FATA Tribunal, i.e. FATA

TRIBUNAL ~ ADMINISTRATIVE, SERVICES,

FINANCIAL, ACCOUNTS AND AUDIT RULES,

2015, where appointment. authority for making .

appointmenis in Ex-FATA Tribunal from BPS-1 (o

&




14 is registrar, whereas for the posts from BPS:1$
r‘;o 17 is Chairman of the Tribunal, : ST
6.  On the other hand, the inquiry report placed
on recard would suggest that before merger of Ex-
F4 TA with the provincial government, Additional
Chief Secretary FATA was the appointment
authority in respect of Ex-FATA Tribunal and after
merger, Home Seecretary was the appoinlting
authority for Ex-FATA Tribunal, but such stance of
the inguiry officer is neither supported by an;v
documentary proof nor anything is available on
record lo substantiate the stance of the inquiry
officer. The inquiry officer only supported his
stance with the contention that earlier process of

- recruitment was started in April 2015 by the ACS

FATA, which could not be completed due to
reckless approach of the FATA Secretarial
towards the issue. In view of the situation and in
presence of the Tribunal Rules, 2015, the
Chairman and Registrar were the competent
authority for filling in the vacant posts in Ex-FATA
Tribunal, hence the first and main allegation
regarding appointments made without approval
for the competent authority has vanished away and °
it can be safely inferred that neither ACS FATA
nor Home Secretary were compefent authority for
filling in vacant posts in|Ex-FATA Tribunal was
either ACS FATA or Ho!me_ Secretary, but they
were unable to produce such documentary proof.
The inquiry officer mainly focused on the
recruitment process and did not bother to prove
that who was appointment authority for Ex-FA TA
Tribunal. rather the inquiry officer relied upon the
practice in vogue in Ex-FATA Secretariat.
Subsequent  allegations  leveled — against the
appellant are offshoot of the first allegation and
once the' first allegation” was not proved, the -
subsequent allegation does not hold ground.

“7  We have observed certain irregularities in
the recruitment process, which were not so grave
to propose major penalty of dismissal, from service.
Careless -portrayed by the appellant was not
intentional, hence cannot be considered as an act
of negligence which might not strictly fall within
the ambit of misconduct but it was only a ground
based on which the appellant was awarded major
punishment. Element of bad faith and willfulness
might bring an act of negligence within ‘the
purview of misconduct but lack of proper care and

W
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o case ,‘O/f grave /1eg11gence viting severe

P co;;ce t osophy f?/ punishment was based

orthar S Pt of retribution, which might be
rough the method of deterrence or

reformati N ;
6({ ymation. Reliance is placed on 2006 SCMR

In the judoment it
irz.eguia}~{tief in tf:e zpp::zftzh/; ‘:;Zd Zmﬁ there were some
were not so grave rather lack ?ma“'e b).) the R@g Wirar, that
. . . of proper care and vieilane
there which might not be willful to make the s jiéllance was
5;;:; dnefiige/nce inviting severe punis!wr}ez‘fzf ﬂifi C:: c;,?gﬁf/zz;oef
YV fhe r lomie i # _ ' :
impugned orders orez}\jg: Kffzi:e /jgvlzféler'hi/:(gfe ; 57?«1.9@ rotices,
thes ' . . e hat ppellants were
ezlf/?.e; not qualified or were ineligible for the post a gainst
reSpOndems I'I':l, any ¢ }  0 ).' ougnt on Swfa‘ce by the
: N Yy shape, yet for the said alleged
lrre.gularztzes, the appellants could not be made to suffer.
Reliance is placed onl1996 SCMR 413 titled "Secrelar-j.; ‘o
Government of NWFP Zakat/Social Welfare Department
Peshawar and another versus Sadullah Khan”, wherein the
august Supreme Court of Pakistan held as under:
“6. It is disturbing to note that in this case
petitioner No.2 had -himself been guilty of making
irregular appointment on what has been described
"purely temporavy basis”. The petitioners have
) . now turned around and ferminated his services
due 1o irregularity and violation of rule 10(2) ibid.
The premise, 10 say the least, is utterly unienable.
The case’ of the petitioners was not that the
respondent lacked requisite qualification. The
petitionem" themselves appointed hin on temporary
basis in violation of the rules for reasons best
known to them. Now they cannot be allowed to
take benefir of their lapses in order to.lerininate
the services of the respondent merely, because they
themselves  committed  irregularity in
violating - the  procedure governing ‘the. :
appointment. In the peculiar circumsidnees of the
case, the learned Tribunal is not shown 10 have
committed any illegality or irregularity inore
instating the respoident.”

9. Wisdom is also derived. from 2009 SCMR 412 titled

“Faud Asadullah Khan versus Federation of Pakistan through
Secretary Establishment and others”, wherein the augusl

have

I\m ! I
3 Court found that: | ,
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'S, In the present case, petitioner was never
promoted but wa s directlv appointed as Director

(B-19) afler fulfilling the prescribed procedure,
therefore, petitioner's reversion 1o the post of ¢
Deputy Director (B-18) is not sustainable. Learned
Tribunal dismissed the appeal of petitioner on the
ground that his appointment/selection as Director

AB-19) was made with legaliprocedural infirmities
of substantial nature, While mentioning procedural
infirmities in petitioner's appointment, learned
Tribunal has nowhere pointed oui that pelitioner
was, in apy way, at fqéd!, o¥ involved in getting the
said appointment or was promoted as Director (B-
19). The reversion has been made only after the
change in the Government and the departmental
head. Prior to it, there is no material on record fo
substantiate that petitioner was lacking any
qualification, experience or was Jound inefficient
or unsuitable. Even in the, summary moved hy rhe
-incumbent Director-General of respondent Bureau
he had nowhere mentioned that petitioner was
inefficient.or unsuitable to the post of Director (B-
19) ‘or lacked in qualification, and experience,
except pointing oul the departimental lapses in said
appointment,

9. Admittedly, rules for appointment to the post of
Director (B-19) in the respondent Bureau were

duly approved by the competent authority:

petitioner. was called for interview and was
selected on the recommendation of Selection

Board, which recommendation was approved by

the competent authority.: '

10. In such-like a situation this Court in the case of
Federation of Pakistan  through — Secretary,
Establishment Division lslmnabad and another v.
Gohar Riaz 2004 SCMR 1662 with specific
reference of Secretary to ‘the Govermment of N.-
W.F. Zakat/Social Welfare Depariment Peshawar
and another v. Saadulalh Khan 1996 SCMR 413
and Water and Power Development Authorily
through Chairman WAPDA4 House, Lahore v.
Abbas Ali Malano and another 2004 SCAIR 630

bt M

"Even otherwise respondent (employee) could not
be punished for any action or omission of
petitioners (department). They cannot be allowed
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; z, ff’ke{ 1‘2/3’3‘?721~¥ af their lapses in order 1o
terminate the service of res ner "
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wolating  the | roced - Ngumm’ b}
pProcedire Loverninge e
appointment. On this aspect, it would be v
1o refer the case ¢ S etar 1 wJ C F@/etfcmt
W.EP. z¢7ka}s/U§{r aé'oi'}‘ﬁif’ o ravernment of .«
/ 996 SCMR -/]3 'llt';iel;@l;!;i thi g*/cw, ,D.e'par/m;er:zt :
held that ci@par;me};k 17 . g '~.m:,.f hmj L'-.‘md“fﬁ%.
. iment having itself appointed civil
servant on temporqry basis in vialution of rules
could not be allowed to take benefit of its /a'bse.v in
order to terminate services of civil servants merely
because it had itself commitied irregularity in
violating procedure governing such a;;;poinn;wm.
Similarly in the case of Water Development
Authority referred (supra). it has been held by this
Court that where authority itself was }’GS])()}:I.S‘I'J?/&
Jor making, such appointment, but subsequenily
took a turn and terminated their seryices on
ground of same having been made in violation of
the rules, this Court did not uppreciare such
conduct, particularly when the appointees julfilled
requisire qualifications.”

11. In Muhammad Zahid lgbal and others v.
D.E.O. Mardan and others 2006 SCMR 283 this
Court observed that "principle in nutshell and
consistently declared by this Court is that once the
appointees are qualified (o be appointed their
services cannot subsequently be terminated on the
basis of lapses and irregularities commitied by the
department itself. Such laxities and irregularities
committed by the Government can be ignored by
the Courts only, when the appointees lacked the
basic ¢ligibilities otherwise not".

12 On munerous occasions this Cowrt has held
that for the irregularities committed by the
department itself qua the appoiniments of 1he
candidate, the appointees. cannot be condemned
subsequently with ihe change of Ueads of the
Depariment or at other level. Government is an
institution in perpetuity and its orders cannot be
reversed simply because the Heads have changed.
Such act of the departmental authority is all the
more unjustified when the candidate is otherwise
Fully eligible and qualified to hold the job. Abdul .
Salim v. Government of N-W.F.P. through
Secretary, Department of Education. Secondary.

L
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opportuni . ance with law, where q Jutl

- ity of defence is 10 be ppovi '
delin Jonee e provided to the

quent officer, [ Wicienc d Diceinls

1973 clearly stipulate 11 €y and Discipline Rules,
misconduct, g lﬂd?l; /{?a!{ 1 case of charge of
conducted. This C o1 f Cg?d gy is 1o be
Intormnrs 1 € urt i the case of Pakistun

e“?a[/OHQI AU’/U?@S Corsorati

Manaeine Divor -Orporation — through
A“ ging Director, PIAC Head Office, Karachi

irport, Karachi fe Chrcrr Nodoo g -
SC}'Z’R ,3 /fgar]ac/n v. Ms. Shaista Naheed 2004
ph s held that "in case of award of
1jor penalty, a fullfledged inquiry is to be
conductea’( in terms of Rule 5 of E&D Rules. 1973
and an opportunily of defence und personal
hearing is to be provided”. Specific reference is
made to latest decisions of this Court in cases of
Secretary, Kashmir Affairs and Northern .ireas
Division, Istamabad v. Saced Akhtar und another
PLD 2008 SC 392 and Faza! Ahmad Naseem
Gondal v. Registrar, Lahore Iigh Court 2008 - :
SCMR 114, '

inle of law that i case af

|
|
14. In the facts and circums}tcmcg,g, we find that i
‘this case, neither petitioner was found 1o be
lacking in qualification, experience or in uny
ineligibiliry in any manner, nor any fault has been
attributed' to petitioner, therefore, he cannot he
reverted from the post of Director (B-19). Act of
sending summary by the Establishment Secretary
to the Prime Minister was nof in accordance with
Rule 6(2) of the Civil Servanis (Appointment,
Promotion and Transfer) Rules, 1973 as the
FEstablishment  Secrelary:  Was himself 'If’w .
appointing authority. The departmentul qufhorzt.*es
at the time of appointment of the petitioner as
Director (B-19) did not commil any irregularine or
illegality ~as  has been affirmed by the
Establishment Secrefary in the summary (0 the
Prime Minister. The power vested in the comperent
authorily «should have been exercised b)') the
competent authority itself, fairly cz;?d f/uA.s't[y,
Decision has to be made in the public interest
based on policy. It must be exercised by the proper
authority and not by sone agent or delegatee. {t
must be exercised without yestraint as the public
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distinction self~imposed rules of thumb
consistons 4’;’4” be made between N -
onsistent policy ar el i
¢ alicy and blindly appivi
riile. Secondly discretz‘cm-;'niz fﬁpi_}zmg some rigid
‘ P RS *
the case of Zahid dkhtar v, G nor be abused. I
‘ “ A 4 . overn .
PLD 1995 SC 530 this (oornr o ent of Prnjab
30 this Cour ‘
need not stress here th urt observed thar "we
by eSS el ¢ that a tamed and subservient
aucracy can neither be helpful 1
nor it is expected to inspire pil 11 10 government
et 0 inspire public confidence i
depend ;?NO’?- Good  governance s largel)
ent on an uprigh R
1o Mpieh 5 . Y17
bureaeracr. Thovet IDFLg Ir honest  gnd strong
o (}f ) herefore, mere submission to the
P 5"upel'zor s not a commendable trait of
o ucrat. It hardly need to be mention that o
y er;1ngen{/servwzt is expected fo comply only
10se o1 vc{@rs/du*ectzmzs of superior which are legal
and within his competence, ‘

So a
Howing o

requice, It must noy -

B

I

1,

HHER
fig

. In a I’BCQI‘II. Judgment in the case titled “Inspector
ene@l of Police, Quetta and another versus Fida
Muhammad and others” reported as 2022 SCMR 1583, the

honourable Court observed that:

“11. The doctrine of vested right upholds and
preserves that once a right is coined in one
locale, its existence should be recognized
éverywhere and claims based on vested rights
are enforceable under the law for its protection.
A vested right by and large is a right that is
unqualifiedly secured and does not rest on any

. )
- particular event or set of circumstances. In fact,

it is a right independent of any contingency or
eventuality which may. arise from a contract,
statute or by operation of law. The doctrine of
locus poenitentiae sheds light on the power of
receding till a decisive step is taken but it is not
a principle of law that an order once passed
becomes irrevocable and a past and closed
transaction. If the order is illegal then perpetual
rights cannot be gained on the
illegal order but in this case, nothing was
articulated to allege that the respondents Dy
hook and crook managed their appointments or
committed any misrepresentation 0F fraud or
their appointments were made on political
consideration or molivation or they were not
eligible dr not local residents of the district
advertised for inviting applications for job. On

basis of such an

f

e )
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the contrary,  their cases were properly
considered and after burdensome exercise thefi*
names were recammended by the Depam;ﬁei#al
Selection. Committee, hence the aﬁpo:’nimé;ﬁ
?;‘def's could not be withdrawn or rescinded once
it had taken legai effect and creared c'ez-raif
rights in favour of the respondents. | ?

st Mestbe I gepne, ki

1’2 The Zea”’ﬁed Addl«'lal‘lal Advocate Generagl
{f;i‘?ed f;; L;Cc';;nwzie.isl that if the appo‘intmems
s . : .ne j recolmmendaf:ons of -
epartmental Selection Committee then how the
respondents  can  be held responsible or
accountable. Neither any action was showa to
have been taken against any member of the
Deparimgzzm( Selection Committee, nor againsi
the person  who signed and issued the
appointmient letters on gpproval of the competent
authority. As a matter of fact, some strenvous
action should have been taken against such
persons first who allegedly violated the rules
rather than accusing or blaming the low paid
poor employees of downtrodden areas who were
appointed after due process in BPS-1 for their
livelihood and 1o support their families. It is
really a sorry state of affairs and plight that no
action was taken against the top brass who was
engaged in the recruitment process but the poor
respondents were made the scapegoats. We have
already held that the respondents were appointed -
after fulfilling codal formalities which created
vested rights in their favour that could not have
been withdrawn or cancqlled in a perfunctory
manner on mere presupposition and or
" conjecture which is clearly hit by the doctrine of
locus poenitentiae that is well acknowledged and
embedded-in our judicial system.”

J1.  For what has been discussed above, we hold that the
appellants have not been treated in accordance with law and
thus the impugned orders are not sustainable. On acceptance
of all these appeals we set aside the impugned orders and
direct reinstatement of all the appellants with back benefits.

Costs shall follow the event. Consign.
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Dabinshlnva Servics Tritunad, Feshonee,

7. This question involved in this appeal is no different than the above,

8. Therefore, while allowing this appeal, we hold that the _ap_pellant has
not been tréa_téd in accordance with lziw and thus the impugnéd order is not
sustaiiuablé, On accepténce of this abp?eal we set aside the impugned order
and direct reinstatement of the appel;ant Wit‘h back benefits, Costs shall

follow the event. Qc_)nsfgn,

9. - Pronounced in open €ourt at Peshawar and given under our hands

and the seal of the Tribunal on ﬂzi,s’ 29" day of May, 2023,

M ARSHAB'KHAN
Chairman

IMAD A ,
Member (Executive)

Cerﬁﬁed

Aancm Shah,

Date of Preqenmlo of Applicat:
Number of 327
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