*Adnan Shah*

-~ 3"July,2023 1. Nobody present on behalf of the appellant. Mr. Asif Masood , -
- 'Ali Shah, Deputy District Attorney for respondents pres_éﬁnt. g
2. The case was cél%ed time and again but neither the appellant
nor his counsel put appearance, therefore, the appeal in han‘d 1s
dismissed in défault. Consign.
3. Pronounced in open Court in Peshawar gii)en under our hands
‘ “and seal of the Tribunal|on this 3 day of July, 2023. |
*Cann |
7 (Rashida Bano) ( ahm Arshad Khan)
Member(J) Chalrman ‘




N l
' .121.03.2023 Junior to coqnsel for the appéllant present. Mr. Syed o
Asif Ali Shah, Deputy District-Attbrney for réspondents ‘
preseht.
Junior to counsel‘ for the appellant requested for
adjournment on the ground that senior counsel is appointed
as Additional Advocate General and he wants to submit
- fresh Wakalatnama. - Adjou.rne.d. To come. up for
. arguments on 30.05.2023 before .D.B. P.P given to the
o PO N artis. : - - |
@ 7 .
2 Q | -
Ry i o | |
.o %‘,;\- % ‘ - . ‘ \ A
g & % ' (Salah-Ud-Din) (Kalim Arshad Khan)
%; b Member (J) - Chairman
30" May, 2023 1. Juhipr to _courisel for appellant present. Mr. Fazal Shah
«é@&?@q b Mohmand, Additional Advocate General for respondents present.
v A :
@@% . o 2. Junior to counsel for appellant requested for adjournment as

senior counsel is not available today. Adjourned. To come up for

. o7 )
i .~ arguments on 03:06.2023 before D.B. P.P given e parties..
(Muhammad Akbar Khan) (Kalim Arshad Khan)
Member (E) "‘Chairman

*NMutazem Shah *



--" e Q}Ij ) o . ' ke . ' ) } .
'0'1.02.'_20'2‘3 ' Clerk  of learned counsel for the appellant present. Mr.

Muhammad Jan, District Attorney for the respondents present.

The appeal in hand was heard by a bench comprising one of us.

' Mr. Salah-ud-Din) land Mr. Mian Muhammad the then learned
sopteEs | I
P:;%awﬁ Member (Executive)] who has now been transferred, therefore, to
3 . . . . ‘
' come up for re-arguments on 02.03.2023 before the D.B.
| ‘ | | F
- (Fareeha Paul) . (Salah-ud-Din)
Member (E) _ ‘ . Member (J)
-02.03. 2023 Learned counsel for the appellaﬁt present. Mr.-Muhammad Riaz
Khan Paindakhel,. Assistant Advocate General for the respondents
present.
Be ANNE&D Learned counsel for the appei;lani requested for adjournment on
U KREST | ~
- Peshawari the ground that he has| not made preparation for arguments.

Adjourned. To come up foi arguments on 14.03.2023 before the D.B.

Parcha Peshi given to the parties.

(Fareeha%ﬂd_)J '

(Salah-ud-Din)
Member (E) Member ()




| ,05.01\.2023“ ; | Learned counsel for the appellant present. Mr. Naseer ud-Dln

Shah, Assistant Advocate General for the respondents present

- 0 Mr. Salah-ud-Din, learned Member (Jndicial) is on leave,
% ‘5 > therefore, order could not be announced.- Adjourned. To come up. -

) % g:‘%‘ | for order on 1_2.01.2023 before D.B.

A

. (Mian Muhar‘nm’ad).
Member (E)

- 12.01.2023 ~ Learned counsel for the appellant present. Mr. Muhammad Jan, -
- District Attorney for the respondenté present.

Case law relied upon by learned counsel for the appellélni

‘. g : S’% ' produced today, which require time for its perusal, ih’erefore, to come
e E | | - . |
g; f 7 up for order,om20.01.2023 before the D.B.
g, M .
55 - .
| - (Mian Muhammad) (Salah-Ud-Din)
Member (E) Member (J)
20.01.2023 |  Proper DB is not available, therefore, case is

adjourned for the same as before on 01.02.2023.

Reaéer



——

22.12.2022. Junior of learned counsel for the appéllant present. Mr.
o Muhammad Adéél»Butt

reépo_ndents present. -

Junior of learned ¢

ADEO alongwith Mr. Naseer-ud-Din Shah, Assistant Advocate

Additional Advocate General for the

\2

ounsel for the appellant requested for

adjournment on the ground that learned counsel for the appellént

st Peshawar High Coﬁrt, Peshawar.
for arguments on 03.01.2023 before D.B.

(Salah-ud-Din)
Member (J)

Learned counsel for the appellant present. Mr. Arshed Alj,

rd. To come up for order on 05.01.2023 before

)7

o
(Salah-Ud-Din) -
Member (J)

1 is busy in the Vauﬂ u;
% L (; y g
f _4m_ ) L ' ,;, e e e e
: fé 3'% '‘Adjourned. To gome up
5 Dt .
¢ <4m P
£ 9
(Mian Muhammad)
- Member (E)
03.01.2023
General for the réspon dents present.
_ Arguments hea
1"44‘1
Q the D.B.
ENA P
R
O o . (Mian Muhammad)
. ‘ Member (E)




(7.09.2022 Learned counsel for the appellant present.” Sved

Naseer Ud Din Shah, Asst: AG for respondents present.

Learned ~counsel for the appellant  seeks
adjournment on the ground that he has not prepared’ the

case. Last opportunity is granted for arguments. To come

up lor arguments on 16.11.2022 before D.B.

- x §

(Fareeha Paul) (Kalim Arshad Khan)
Member (E) Chairman :

16" Nov. 2022 Assistant to counsel for the appellant present.

Mr. Muhammad Riaz Khan Paindakhel, Assistant Advocate

General ialongwith Arshad Ali, ADO (Litigation) for ll'he'

respondents present.

@CANNED
KPST
: Peshaway ‘ This appeal was heard by a Bench consisting of  learned
*fi Member Judicial Mr. Salah-ud-Din and learned Member Executive
‘ ' Mr. Mian Muhammad. 'l“herel’oré,‘this appeal be fixed bél’ore_the

concerned Bench and to come up for arguments on 22.12.2022

e,

before the concerned Bench. -

(FAREEHA PAUL) (ROZINA REHMAN)
Member(E) Member (J)




01.06.2022 Mr. Fazal Shah Mohmand Advocate for the appellant

present. Mr. Muhammad Riaz Khan Paindakhel, Assistant

Advocate Geheral for the respondents present.

Partial'argumehts heard.' To corﬁe up for remaining
arguments on_03.06.2022 before D.B:

(Mian Muhammad) - - - (Salah-ud-Din)

Member (E) -~ - - . Member (J)
03.06.2022 Miss. Rabia . Muzafar, Advo_céte (Junior of learned

counsel for the appellant) present. Mr. Riaz Ahmed Paindakhel,
Assistant Advocate General for the respondents present.

Junior of learned counsel for the appellant requested for
adjournment on the ground t_hét learned counsel for the appellant
is busy before the other D.B. Adjourned. To come up for
remaining argupagnts on 13. 06 2022 before the D.B.

7

’ ' e,
(Mian Muhammad) . . : (Salah-ud-Din)
Member (E) . Member (J)
_ LS \‘ V L - (l\
13.06.2022\ Clerk of counsel for| the appellant present‘ Mr. Kablrullah
. e . .
' ' Khattak Additional Advocate General for the respondents present
% . o i
Fe = n a2 Y0 Y " \. ;
Mooy LClerk of counsel for the appeliant stated that Ieameo counsel for
\

\the appettant :s unable to attend the Tribunal today, due to strlke of

‘Lawyers. Ad)ourned To come up for remaining arguments before the

D.B on 07.09.2022.
\

’ h RS " * //.
: [N

I A ¥
(MIAN MUHAMMAD) ‘ (SALAH-UD-DIN)
MEMBER (EXECUTIVE) MEMBER (JUDICIAL)
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02.12.2021 Counsel for the appellént present.

Mr.. Muhammad Rasheed Deputy District Attorney alongwrth .
Mr. Touseef Ahmed ADO, for respondents present. )

Former ‘made a request for adjournment as he hés not-
prepared the' brief. Adjourned. To come up for arguments on.
09.12. 2021> before D.B. ' '

U@/ @)

(Atig Ur Rehman Wazir) i , (Rozina Rehman)
Member (E) : ' Member (J) _
09.12.2021 Counsel for the appellant and Mr. Asif Masood, DDA

alongwith Arshad Khan, ADEO (Litigation) for the
respondents present. ‘ ‘ | '

Learned “senior counsel for the appellant seeks
adjoumment in order to further prepare . the bnef
Request is accorded. Case to come up for arguments on'
08.02. 2022 before: the D.B. '

(Salah-ud-Din) c%'

Member(J)

%



- $ENR Y
Sl — 1,
K
' L -.‘01,,5.61;202-1;‘ - Due’ to SLEJmmer vacation, case is adjourned to
S * . 13.04.2021 for the same as before.
- - - )
~. !
13.04.2021 . Due to demiseiof the Worthy Chairman, the Tribunal is

o
N

- ‘non-functional, | therefore, case is adjourned to

e - I i
23.07.2021 for the same as before.

B ,' | Reader

b

g _22‘3;‘07';2021 . Clerk to counsel for appellant present.

Muhammad Adeel Butt learned Additional Advocate General
- for respondents present.

‘LaWyers are on geﬁeral strike, therefore, case is adjourned.
|
To come up for arguments on 02.12.2021 before D.B.

(Roéinf Rehman) Chdlgthan
Member (J)

\



R

09.03.2020 . Junior to counsel for the appellant and Mr. Ubsmah
Ghani learned District Attorney present. Ju_niof to counsel
for the appellant seeks adjournment as séhior-~learned'j
counsel for the appellant is not available. Adjourh; To coﬁle -

up for arguments on 12.05.2020 before D.B.

12.05.2020 ~ Due to public holidays on account of Covid-19, the case
, - -is adjowrned. To come up for the same; on 07.08.2020 before V&

(Tiray =

r
0'7.08.2020 : Due to summer vacation case to come up for the same on
27.10.2020 before D.B. '
egder
. 27.10.2020 . Junior to counsel for the\appellant and Addl. AG for
. Yoh - ‘ . .

/ " the respondents present.
The Bar is observing general strike, therefore, the

matter is adjourned to 07.01.2021 for hearing before the
D.B. ’
-(Atig-ur-Rehman Wazir) - _ Chairman

Member -

t}‘:?i' ) - :1"’.{'

R
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31.07.2019

24.10.2019

03.01.2020

4 anandt 4

' - 2 ) ’
' i L .“.0 - .
o4 RN

Wali Rhan Advocate junior to counsel for the appellant

l
and Mr. Rraz Khan Pamdakhell learned Asslstant Advocate '

General present. Junlor to counsel for the appellant ‘seeks

: : N et
adjournment ‘as semor counsel for “tks appellant*h not in

attendance. Adjoum To come up for argumems on g4 10.2019 ‘

) . ; 3

before D.B. '_ l “ PR w

- | .o . ‘ co. !
| : ;
f | - Q po i
Mémber. ' Me 3
I ' 1‘ ..__ . 33 " . T

.
:
. . |

1'1

“.-.-,
_—
»
=
S

e

Junior counsel for the appellant and Mr I\ablrulaah hhattak~_

Additional ‘AG alongwlth Mr. Arshed Ah A DO for the

respondents present. Jumor counsel for the appellant requested for

adjournment on the ground that, leamed semor cou1 selns busy .

before the Hon’ble Peshawar High Court Peshawar Adjoumed to

03.01.2020 for arguments before D.B. =~

l-f'

I .
f " WM 4/_/
(Hussain Shah) (M Amin Khan l<.rund1)
Member | B Memaer.

| LRI

| vor ) .
. a
.

Junior to counlsel for the appellant presernt Mr
Mr. Riaz Paindakhel leamed Assistant Advocate Gener l ‘
for the respondents present Junior to. counsel far the
appellant secks adjournment as senior counsel for th°

appellant is not avallable on record. Adjournec lo come

up for arguments on 09 03.2020 before D.B. o

g7 R R
i : A
[

(Hussain Shak.) (M. Amin Khan Kundl)
Member Membe*
: |

| 1 .

;'-"

-



' 04.2.2019

27.03.2019

31.05.2019

T eea.

| 'Junibr to counsel for the appellaht'and “Addl. AG
alongwith Arshad Ali, ADO for the respor.dents present.

Representative of reSpohdents requests - for
adjournment as requisite reply has though been prepared

but is yet to be signed by the respondents. Adjourned to

" ""27.03.2019 on which date the reply shall positively be

submitted.

Chairma’

Appellant in person present. Mr. Kabir Ullah Khattak
learned Additional Advocate General alongwith Arshid

Ali ADO present. Representative of the. respondent

- department submitted written reply/comments.. Adjourn.

5

To come up for rejoindéj‘gf/&aéé\uments on 31.05.2019 before

D.B
g

H

ember

Clerk to learned counsel for the appellant and Mr. Kabir Ullah

" Khattak learned Additional Advocate General present.. Clerk to counsel

for the appellant submitted rejoinder which is placed on file and seeks

adjournment as learned counsel for the appellant is not in attendance.

‘Adjourn. To come up for arguments on 31.07.2019 before D.B.

H

Member

.
N R B
[ ‘
LAt
I
TN

Member |



‘ ? 10.12.2018

gN«E:DT .
S‘CQP:@T
Peshawam

appefiant Deposited

Q

Security o
%7

process Fe8 -

PR Al

L

—

~the appellant fi

ATEn
R

Counsel

for the appellant Jahan Ullah present.

Preliminary arguments heard. It was contended by learned

counsel for the

Education Depa

authority. It wa
Government of

(Appointment)

appointment but

;appointment the

appellant that the appellant was serving in

appellant was terminated from service by the competent

s further contended that on the basis of
Khyber Pakhtunkhwa Sacked Employees
Act 2012 the appellant was entitled for
the

respondent was reluctant to

appellant on the basis of said act therefore,

accepted and the respondent-department ;appointed the

appéllant on the basis of judgment of Worthy Peshawar

High Court but
issued with imm

the Sacked Emy

ediate effect. It was further contended that

loyees (Appointment) Act was passed on

20.09.2012 therefore,

réquired to
20.09.2012 the
appeal but the ¢

service appeal.

The conte

appellant needs

the respondent-department was

appoint the appellant with effect from

refore, the appellant filed departmental

same was not decided, hence, the present

ention raised by the learned counsel for the

consideration. The appeal is admitted for

regular hearing sﬁbject to all legal objections. The

appellant is directed to deposit security and process fee

within 10 day

respondents for,

before S.B.

s, thereafter, hotice be issued to the
written reply/commenté for 04.02.2019
Muhammad Amin Khan Kundi

Member

J

riment. It was further contended that the

led Writ Petition, the Writ Petition was

the appointment order of the appellant was

<
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e Form-A = = o e
. S . o
FORM OF ORDER SHEET - - = ™~
Court of - T
Case No. 1415/2018 .
S.No. | Date of order Order or other proceedings with signature ofjudge
' proceedings :
1 2 3
1 19/11/2088usee} The appeal of Mr. Jehan Ullah present?gﬂ,tzgggy by Mr. Fazal
‘Shah Mohmand Advocate may be entered in the Institution Register
and put up to the Worthy Chairman for prC\per order please.
8 e
| ‘ REGISTRAR 15 \u\ (9
7. 2o -] -De/ & This case is entrusted to S. Bench for 'prelim‘inary hearing to
‘ ' be put up there on _/2~/2 = d>e/%"
/
CHATRMAN
X/
-
N
o
t \ \
-, v ‘1
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 BEFORE THE_SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No @S /2018

Jahan UllaN..cecereereseenncencencnnsenass %

deeeernennenneeneneieeo . Appellant
V E RS U S N
DEO and Others ..... Respondents
INDEX
S No Descraption of Documents | Annexure | Pages
1. [ Service appeal with affidavit - ' ' 1-6 3
2. | Copy of KPK Sacked Employees (Appomtment) Act |A U
3. Copy of Application & titled!page of WP No.& | B
| Judgment dated 20-09-2017 | 8- 16
4. | Copy of COC No 56-P/2018 &, Appomtment Order | C& D _
dated 26-06-2018 (1-18
5. Copy of departmental appeal dated 19-07-2018 | E L4
6. : Wakaiat Nama 2/‘6___

Dated:-14-11-2018

: Th'!'ough '

- ppellant

Fazal Shatriviohmand -
Advocate, Peshawar

OFFICE:- Cantonment Plaza Flat 3/B Khybcr Bazar Peshawar Cell# 0301 8804841

' .Emall fazalshahmohmand@gmall com

e s e b


mailto:fazalshahmohmand@gmail.com
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No ”/{f 5 ’/2018 |

Jahan Ullah Certified Teacher (General) BPS-15, Govt. Higher Secondary

School No 1 Peshawar Cantt. Peshawar........... Appellant, ,.c. paiheaknwa
. : Scrvice Tribunal
VERSUS prers o JEU 2

. ' 9= 1172203
1. District Education Officer (Male) Peshawar. Dater 12‘ l
2. Director, Elementary and Secondary Education, Govt. of KPK

Peshawar. .
3. Secretary, Elementary and Secondary Education, Govt. of KPK
PESNAWAN .eveeerraiosseniereernneransesenannssnes Respondents '

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974 FOR
THE MODIFICATION OF APPOINTMENT ORDER DATED 26-06-
2018 PASSED BY RESPONDENT NO 1 WHEREBY THE
APPELLANT HAS BEEN APPOINTED AS CT (GENERAL) BPS-15
WITH IMMEDIATE EFFECT INSTEAD OF 20-09-2012 AND FOR
WHICH DEPARTMENTAL |APPEAL OF THE APPELLANT HAS
NOT BEEN RESPONDED SO FAR DEPSITE THE LAPSE OF MCRE
THAN THE STATUTORY PERIOD OF NINTY DAYS.

PRAYER:-

}EXﬁHedto-day On acceptance of this-appeal the impugned Appointment Order
Q ' ~ dated 26-06-2018, of respondent No 1 may kindly be modified and
Remistens the appellant may kindly} be ordered to be appointed as CT
'(\%‘\ \1d . (General) BPS-15 w.ef. 20-09-2012, instead of 26-06-2018 with all

' back benefits

Respectfully Submitted:-

-1. That the appellant was appointed against the post of S.V. on 31-08-
1995 and was posted at GHS. Shaidu Nowshera and after
performing duties for abolt two years, when the Govt. changed,
the services of the appellan't along with others were dispensed with
vide Office Order dated 13-502-1997.

2. That in the year 2009 the Federal Govt. promulgated Ordinance for
the reinstatement of the e}nployees of the Federal Govt. who were
appointed from 1% November 1993 to 1% day of November 199
and were terminated during the period from the 1% day of
November 1996 to 12-10-1999 and

3. n the year 2010 ‘the Federal Govt. enacted the Sacked Employees
(Re-instatement) Act 2010 to provide relief to sacked employees
and accordingly the provincial Govt. of KPK enacted the KPK



oA~

-

Sacked Employees (Appointment) Act on 20-09-2012. (Copy of Act
is enclosed as Annexure A).

4. That the appellant accordingly approached respondents for his
appointment in the prescrlb:ed period of 30 days but of no use
where after the appellant along with others approached Peshawar
High Court Peshawar by flllng Writ Petition No 1901-P/2013 which
was finally allowed vide Order and Judgment dated 20-09-201/.
(Copy of Application and titled page of Writ Petition and
Judgment dated 20-09-2017 is enclosed as Annexure B).

5. That even then the respondents were reluctant to appoint the
appellant where after the! appellant filed Contempt of Court
petition No 56-P/2018 and (consequently the appellant along with
others was appointed vide IAppomtment order Dated 26-06-2018
instead of 20-09-2012. (Copy of COC Petition No 56-P/2018 and

~ Appointment Order dated|26-06-2018 is enclosed as Annexure
C & D). !

6. That the appellant submitted Departmental appeal before
respondent No 1 on 19-07- 2018 which has not been responded so
far despite the lapse of more than the statutory period of ninety

days. (Copy of Departmenti:al appeal is enclosed as Annexure E).

7. That the impugned order dlated 26-06-2018 of respondent No 1 is
liable to modification thereby appointing the appellant w.e.f. 20-
09-2012 on grounds inter alia as follows:-

GROUNDS:-

A. That the impugned order | |s liable to modification as per the KPK
Sacked Employees (appomt’ment) Act 2012 with effect from 2012.

B. That the appellant has been punished without any omission or
commission on his part and he has been denied appointment for no
fault. l

C That mandatory pI‘OVISIOI’lS of law have been violated by the
respondents which could not be attributed to the appellant

D. That the law as well as th(le principles of justice favors that no one
should be penallzed for the fault of others.

E. That even as per the dlcturjlns of the Superior Courts, the appellant is
entitled to be appointed frpm the date of his application.

F. That the appellant timlely approached respondents for his

appointment but they jwere not ready to shoulder their

responsibility and the appellant finally had no alternate remedy but

to approach the High Court for his appointment, thus the appellant



/:
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on one hand litigated and on the other hand has been deprived of
his seniority for no fault.

G. That there is no omission or commission on part of the appellant
and as such he is entitled to be appointed from due date with all
benefits.

H. That the omission of the respondents has resulted in miscarriage of
justice besides financial and seniority loss.

1. That the commission and commissions of the respondents have -
" resulted in making him junjor to his colleagues which fault is liable
to be corrected. - ' S

" J. That the appellant seeks the permission of this honorable Tribunal
for further/additional grounds at the time of arguments.

It is. therefore prayed that appeal of the appellant-may kindly be
accepted as prayed for. ' '

Avn' other remed not§ ecifically asked for, ma alsd be granted in
y y not sp y may /,_\9

favor of the appellant. OL»\/\\,

'Dated:-14-11-2018 Appellant

Through %
" Fazal Sha Mohmand

Advocate, Peshawar

AFFIDAVIT

1, Jahan Uliah Certified Teacher (General) BPS-15, Govt. Higher Secondary
. School No 1 Peshawar Cantt]"Peshawar, do hereby solemnly affirm and
declare on oath that the contents of this Appeai are true and correct to

the best of my knowledge and belief and noth g hag, been concealed
from this honorable Tribunal. : . '

Advocate Peshawar
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Published by Authority. .. R ]

PESHAWAR, SATURDAY, 20T fSeptember, 2012 ]

¥ PROVINCIAL ASSEMBLY SECRETARIAT ’ -

" THE KHYBER PAKHTUNKHWA

 NOTIFICATION. -

Dated Peshmunr, the 20t September, 2009

No. PA/Khyber Pakhmnkhwa/BxlIs/2012/60"’7 The Khyber Pakhtunkhwa Sacked
Employees (Appointment) Bills, 2012 having been passed by the Provincial Assembly of
Khyber Pakhtunkhwa on 10w September, 2012 and assenled lo by the Governor of Lthe
Khyber Pakhtunkhwa on 17t Seplember, 2012 is hereby published as an Act on the
Legnslalure of the Khyber Pakhtunkhwa

THE KHYBER PAKHT UNKHWA SACK.ED EMPLOYEES (APPOINT MENT) ACT 2012
KHYBER PAKH'I‘UNKHWA ACT NO. XV]IOF 2012)

: ( F irst published after having received the assent of the-Governor of the Kliyber ,
Pakhtunklnoa in the Gazette of the Khyber Pakhtunkiwa (Extraordznar Y). . !

: Dated the 20t September 201'2 o= ED
M . . ATTE = R
. AN | o
ACT - .

To provide relzef to those sacked cmplo yees in the
Government service; whowere dismissed, removed or
terminated from service, by appomtmg them into the

Govcmm'ent service - =
WHEREAS itis expedlent to prowde relief to those sacked employees who were
appoinled on regular basis lo a civil _post in the Province of the Khyber Pakhtunkhia
and whorpossessed the prescribed qualification and, -experience rcquzrccl for the said
post, during the period from 1stday?of Noven|1ber 1993 to. the 30thday of November,
1996 (both days inclusive) and were, dlsmxssed, removed, or terminated from service

during the period from Istday of \Iovembor 1996 to 31stday of Dooembel 1998 on
various gronnds; P

WIIE RFA‘S the TFederal Government ' has .xlso given relief to the sacked employees by
Mae lmunl # .

- %
v 5 +

-
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- AND WHEREAS the Govemment of the Khyber Pakhtunkhwa has also decided

~ to appoint these sacked employces on reg

Itis h‘ereby enacled as follows:

ular basis in the public interest;

Short tile, extent and commencement——(l) ) This Act may be called the
: Khybcr Pakhtunkhwa Sackcd Employees (Appomtment) Act, 2012

v (2) It shall apply to a]l those sacked
+ civil posts during the period from 1std
November, 1996'(both days inclusive).

- (3)  Itshall come into foijce at once.

2. Definitions.—In this Act, “unlcss the con

employees, who were holding various (
ay of November, 1993 to 30thday of

text otherwise requires, the followln;7

expressxons shall have the meanmgs hereby respectively assigned to them that is to

say,~ .

“(@)  “civil post” means a‘post created by the Finance Department

..of Government for the members of civil se;

rvice of the Province;

A

~(b)  “Department” means the Departm}ent and. the attached Department as..
* defined in the Khyber Pakhtunkhwa Government Rules of Business, 1985,
including the Divisional and District ofﬁceis workmg there under;

5 2 (C) “Government” means the Governm
= Pakhtunkhwa;

k’
"u

(d)  “Prescribed” means prescribed by ¢

!

ent of the Khyber -

ules;

= (e) “Province” means the Province of the KhyI?er Pakhtunkhwa;.

r~this Act; and

(f) “rules” means the riles made unde

P

(g) “sacked employee” }iieans a person who was appointed on regular ba51s
" to a civil postin the Provinte and who possessed the prescribed qualification and

expenence for the said post at that time, during the period from lstday. of . |

~ November 1993 to the 30thiday of November, 1996 (both days inclusive) and was
. dismissed, removed, or terminated from siemce during the period from 1stday of
. November 1996 to 31stday of December 1998 on the ground of 1rregu1ar

appomtmenl.s

~. .

3. . Appointment of sacked employees -—Notw1thstandmg anything contamed in
any law or rule for the time being in force, on the commencement of this Act, all sacked '
employees subject to secton 7, may be appomted in their respective cadre of their
concerned Department, in which they ‘occupied civil posts before their dismissal,

removal and lermination fromrsservice:.

“ Provided that the sacked employees shall
the availa ble vacancies in the saidéDepartment: |

be appointed against thirty percent of

Provnded further that the appomtment of sacked employees shall be subject to '
the medxcal fitness and verxflcabon of their character antecedents to the satisfaction of

the concerncd competent aulhor:ty A .ﬁ/«._n

i

oW
L
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4. Agerelaxation.—The penod during which a sacked employee remained
dismissed, removed or terminated from. serv1ce, till the date of their appointment shall
be'deemed to have been automatically relaxed and there shall be no further relaxahon
undcr any rules for the txme bemg in force. -

~S. .. Sacked emiployees shall not be enhtlcd to clmm séniority and other back

benefits.—A sacked employee appointed undler section 3, shall not be entitled to any
claim of scniority, promotion’ or other back' beneflts and his appomtment shall be

. considered as fresh appo:nlman

"x

6. * Preference on_the basis of agg.—On the occurrence of a vacancy in ‘the
respectlve cadre of the concerned Departmerit of the sacked employee against the thirty
perCent available share, preference shall be ngen to the sacked employee who is older

in age L ‘ . . "
: e | :

7.~ Procedure for appointment. ———(1) A sack‘ed employee, may file an apphcahon, to
the -concerned Department within a- period of thirty days from the date: of
commencement of this Act, for hlS appointment'in the said Department: :

71‘

Provided that no apphcatxon for appomtment received after I:he due date
shall be entertained. ; .

Y (2) The concerned Deparlment shall maintain a list of all such sacked
employees whose applications- ‘are received under sub section (1) in the respective
cadres in chronological order * \

< (8) - If any vacancy occurs against the thxrty percent available share of sacked |
employees in any department, ‘the senior age from such sacked employee shall be
considered by the concerned department Selection Committee of the District Selection
Committee as the case my as to be consntuted in the . prescribed’ manner for
appomtment - |
: Provided that no willingness of response is received within a period of
tlnrty days the next senior sacked employee shall be considered for appointment -

+ (4)  The concerned Department Sclccuon Commiittee of District Selection
Commlttee as the case may be will determine the suitability or eligibility of the sncked
employcos , ~ :

B (3)  If as sacked employee is available against thirty percent vacancy reserved
in respective cadre in Department then. " thel post shall be filled through initial
recrunlment . :

| :
8. “ Removal of difficulties —If any dxfﬁculty arises in giving effect to any of the ’
provxsxons of this Act, the Chief Minister Khyber Pakhtunkhwa may issue such order
not inconsistent with the provision of this Act, as may appear to him to be necessary for
the purpose of removing the dif ﬁculty

1

Provided that no such power shall be exerc13ed after the expiry of one year form
comm;7 into force of this Act. -

1
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- Act.to override other laws:-

Notwithstan[ding anything to the contrary containes

in-any other law or rule for the time being in force the provision of this Act, shall have
overriding effect and the provision of any. other ‘law or rules to the extent of
inconisistency to this Act, shall cease to have effect. ' -
9. Power to make rules:- Government may make rles for carr)fifig out the ’ ::;'
purpose of this Act. ' ‘ ‘ _ Lo
BY ORDER OF MR. SPEAKER _ - SR
 PROVINCIAL ASSEMBLY OF KHYBER
) PAKHTUNKHWA .
f (AMANULLAHY - }"-5 3
. - SGCI‘ etary o Y |
‘ Provincial Assembly of Khyber Pakhtunkhwa 2 B
e | ' -z ¥ :;
8
.
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BEFORE THE PESHAWAR HIGH COURT PESHAWAR! .

wrii Petition No.

\\
@ g
_ a— “/. “ ;*j
. ' ‘

/

1

1- / Ah Akbar s/o Gul Akbaz (Ex-CT), R/o VxIlage
Daaman Afgham District Peshawax

2-

’ Secretary, Elementaly &

B’

[

Shah Hussain s/o “Abdur Rahman (Ex CT) R/o Vill: Mashai Gul

Bala D:strmt Peshawax

Abdul Shaﬁ s/o Muhanmad Karim, (Ex CT) R/o Wazir Bagh

Peshdwax

Jahanullah s/o Haji Awa Khan (Ex- CT) R/o Vil lage

Daaman ‘Afghani, DlSII‘lCt Peshawar.

Imtiaz Ali s/o Abdu Gham (Ex- CT) R/o Village Mian Gujar

Peshawar

-Daaman Hmdkx Distriat

~ Ijaz Ahmad s/o Allah Bakhsh (Ex-PET), R/o Village

Peshawar,

Muhammad Shakir ullah s/o Muhammad Wasifullah, (E\ PET)
R/o Vxllage Mian GLIJaJ’Peshawm

Ihsanullah s/o Muhamn ad Rehan, (Ex-TT), R/o Vlllaoe

Daaman., Hllldkl District

Muhammad Am)ad s/o I\/Iuhammad Younis, (Ex DM),
R/o Galhl Qamar Din Kohat Road, Peshawar.

Peshawzn

~

~Versus'

PETITIONERS

Government of Khybel P akhtunkhwa throueh Sec1etar),
Elementary & Secondary Educatlon (E&SE), Civil Sec1 etariat,

Peshawal

S‘ecretaridt Peshawar.

Secﬁndaw Education (E&SE),ACivi]

Dabocul Gal dens Peshawar.

Director hlementaw & Secondary Educatlon (E&SE) }\P//?/u

DISU‘1~,Ct Education Office

r (Male) District Peshawar,




* " IN'THE PESHAWAR HIGH COURT,
o | i | PESHAWAR
: . e ] Jud;mai Degartmegtl,

ert Petltlon No. 1901 P/2013

Date otiheaﬁng:- 19.09.2017

Petitioq%:_r(s);- Ali Akbar & eight others by Mr. Ibad ur Rehm
"'", " Advocate, - )

Rcspondcnt (s):-Govt of KP through Secretary Elementary &
_ Secondary Educatlon and others by Syed Qaisar Ali
Shah, AAG. : .

- JUDGMENT

ROOH-UL-AMIN KHAN, J:- Through this common
judgrllent, we, propose to decide the instant constitutional
petition under Article 199 of the Constitution of Islamic

' Repubhc of Paklstan, 1973 filed by petitioners Ali Akbar

and elght others and 1dentlcal connected Wnt Petltton
,No 3449-P/2014 filed by petxtmners Sheraz Badshah the
questlons of law anc facts are mvolvcd therein are one and

the Asame. _One Ne.seer ud Din O.T, has filed C.M.

y -

No 1070-P/2016 for his impleadment as petitioner in

1camed AAG has no

‘in the connected writ

connected W.P. No.

3449-P/2014, on acceptance~af which

objection. The app]ication is allowed

and and petitioner Naseer ud Din is impleaded as petitioner

petition.

2. ' In-essence, the grievance of the petitioners is that

as teachers against the vacant posts of CT/PET/DM/O

duri;tg the period,‘ since 1993 to 1996, they were appointed

ATED

(49‘1 Cauft
3&:9 2017
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3.. . Respondents have filed their Para-wise comments,

wﬁerein it is averred that under the Act of 2012, sacked

%
e@Ponee is a person who was appointed on regular basis
to ;{é‘civil post in ithe province and who possessed the
pre;;scribed qualiﬁcal?on and experienee for the said post at
that time during a period from 1% day of November, 1993
to ?0“‘ day of November, 1996 (both days inclusive) and
waé;:dismissed, removed, or terminated from service during
the ;)eriod from 1% day of November, 1996 to 31 day of
December, 1998 on the ground of irregular appointments,
Some of the petitioner . petitioners being lackihg the
prescribed acadee}ic qualification and criteria laid down by

R

the ‘Act of 2012, and some being untrained, cannot be

: exteﬁded benefit of the| Act of 2012.

4. 5 " Having heard the arguments of learned counsel for

the partles it appears from the record the controversy of -

re- mstatement of sacked employees cropped up before this

Court"- m “Writ Petition No 1662-P/2013, titled “Hazrat

stam etc Vs the Govt of Khyber Pakhtunkhwa and

others whxch was deCIded on 24.12.2014, in the followmg

way:-

e
department while gmng effect to the judgments

" given by the Khyber- Pakhtunkhwa Service
Tribunal. Moreso, one’ Mst. Gul Rukh whose
services were terminated by the respondents
albng with the petitioners, has been appointed
under the Act vide ofder dated 09.05.2013. It is -
cardmal principle of |law that similarly placed
persons should be treted alike and no different .,
yérd stick should be used while redressing their

¥

' “It 1s worth to note ﬂiﬂat persons similarly, placed /
with the petitioners have been re-instated by the _ :
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gnevances [t is the hall mark and grundnorm of
“our constitution that every person is entitled to
equal protection of law. Not only similarly placed -
“colleagues of the petitioners have been appointed-
by the respondents but the petitioners are also
entitled to the! relief given to the sacked
‘employees under the Act.

For what has been discussed above, we admn
and accept both the writ petitions and direct the
respondents to cons1der the petitioner for their

‘appointment in accordance with the provision of
the Act.”" ’

Subsequently, W.P. No 516-A/2013 titled, “Iftikhar Khan
etc Vs Govt of Kther Pakhtunkhwa etc” and SO many

othcrzwnt petmons were leed by.the sacked employees

1 ;
w1th regard to rehef of remstatement before Abbottabad

Bench of this Court whxch were dlsposed of through a
common Judgment dated 24.05.2016, placed m W.P.

No. 516 A/2013, in tPe followmg terms:-
~

i. [ That the pgntxoners though  eligible  for
. appointment but not equipped with training
- certificate, shail be considered for re-instatement
. against their respective posts under the Khyber
i, Pakhtunkhwa Sacked Employees (Appointment )
+ Act, 2012 immediately;

ii.  The concerned District Education Officer shall
“ scrutinize the case of each individual petitioner .
" independently; .

‘iii.  Thereafter the. department shall arrange and

" manage the regws:te training course for them and
% the petitioners|shall be provided opportunity o~
" acquit the requisite training certificate;

iv. . Incase the petiiioner failed to acquire the requisite
training certificate within the stipulated period,
specified by the department, their services shall
stand termmared automatically.

Needless to remazk that the respective EDOs of

" each district shall complete the process of re-

* instatement of ‘the petitioners within one month,

" positively. :

i

The aforesaid judgmjent of this Court was impugned before

the Hon’ble apex Court in C.P. No.401-P/2016 by the

: |
Government of Khyber Pakhtunkhwa through Secretary

i

E



{/\

~ [>T

5

Elgmentéry and Secondary Education, Peshawar, and the
Hé_jlfble Supreme Court while maintaining the judgment of
this Court vide judgment dateci 24.05.2017 observed as
under:-

. “We have been apprised by learned counsel for the
respondents that according to the advertisement
- and appointment letters issued to the respondents, .
two kinds- of| candidates could be appointed (i)
. those who | have ‘the requisite academic
qualifications and training (ii) those who have the
requisite acaderruc qualification but do not possess:
the necessary| training. As. regards the second
category, such| persons would be provided with an
. opportunity to complete the training within a
-~ specific penod This is exacﬂy what the learned
+ High Court as allowed in the relief granting
= portion of the\ impugned judgment. Undoubtedly,
> this is in consonance with the Department’s own
-~ advertisement {and the terms and conditions of
. service, therefore, the learned High Court did not
:+ fall into any ertor by requiring the Department to
~ allow the resp&mdents to complete training within
a specific penod of time and to take action against -
them in case of failure to do so. No exception can
be taken to the impugned judgment, which is
upheld. Resultantly, Civil Petition No.401-P/2016 *
is dismissed on merit. The connected petitions are
also dismissed on the above score and for bejng
time-barred as|no sufficient cause has been shown
for condonation of delay.”

3. In section |2 (g) of the Act of 2012, sacked

employee has been defined as under:-

“Sacked employee” means a person who was

i appointed on
- provice and

qualification

regular basis to a civil post in the
who possessed .the prescribed
and experience for the said post

- at that time, during the period from 1* day of
. November, 1993 to the 30" day of November,
/ " 1996 (both days inclusive) and was dismissed,
"+ removed or terminated from service during the
period from %“ day of November 1996 to 31*
day of December 1998 on the ground of
irregular appointments.”

The petitioners having been appointed during the period

since 1993-1996, do fall within the meaning of sectio
, o
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(8) of the Act of 2012. Section 3 of the Act (ibid), provides

niechanism for %appointment of the sacked employees,'

aeeo_rding to wh?ich on commencement of the Act, all
sacked employeeis subject to section 7, may be appointed
ixfftheir respectivcie cadre of their concerned Dep:rtment, in
wif}ich they occupied civil posts before their dismissal,

removal and termination from service. Proviso attached to

sc{etion 3 provides that the sacked employees shall be

api:’ointed against thirty percent of the available, vacancies
in’ the said Depa:i'tment and according to second proviso
attached to sectlon 3 provides further that the appointment
of sacked employees shall be subject to the medical fitness

and verification gof their character antecedents to the
o . | '

_ satisfaction of the?eoneemed competent authority. The case

of the present petmoners is not on dlfferent footmg from
the other sacked employees who have already been granted
the relief of re-mstaternent in their service in light of

decns1on of the Semce Tribunal as well as the judgment of
: ~

thié Court and the Hon’ble Supreme Court (supra). The

respondents have not fspeciﬁeal]y mentioned as to what

kind of the academic: qualification the petitioners are

i
T

lacking. So far as the objection of the respondents that
sojme of the petitibners are untrained is concerned, suffice
to'v'say that 'objectfon has exhaustively been dealt with by

the Hon’ble apex Court in the judgment (supra) that

accordmg to the advemsement and appomtment letters

;
1
i
|
I

Z/SEP 2017
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iss‘f‘;ed to the petitioners, two kinds of candidates could be

apﬁjointe_d (i) those who have the requisite academic

(6

qu?lifications and training (ii) those who have the requisite
academic qualification but do not possess the necessary
training. As regards thé second category, such persons

would be provided with an opportunity to complete the

training within a specific period. ~

L3
3%

6. The argument éf learned AAG that since the

sy

| petitioners have | not filed applications before the
;’ : res_pf)ndcnts department for their re-instatement within 30
‘1 ' 1l : :

j

daij as contémplated under section 7 of the Act of 2012,
thgrcfore they cannot claim any benefit under the Act
- : : (1b1d), if prevailed before this Court would amount to
i A : tcchmcal knockout of the petmoners whose nghts

otherwxse have been established, therefore the same is

repelled.

7. It is golden principle of law that alike shall be

treigted alike which has further been eiaboratéd by the apex
Cdurt in the case of “Hameed Akhtar Niazi Vg the
Secretary Establxshment Division, Government of
Paklstan and others” reported as (1996 SCMR 1185)
; and again in the case of “Government of Punjab through

ris
‘} Secretary Educatlon and others Vs Sameena Parveen

J
I & others” neported as (2009 SCMR 01), in the following
words - _
“If a Tribunal or this Couri, decides a point of )
¢ law relating' to the terms and conditions of a civil / ‘
' b EED

“" ,zlEhR(_‘}Dif 2%

“BEP 2017
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servant, who litigated and there were other civil
a . Servants, who may not have taken any legal
W proceedings, in such g case, the dictates of Justice
. and rule of good governance demand that the
benefit of rhle same decision be extended to other
© civil servants also, who may not be parties to that
“litigation instead of compelling them to approach
the Tribunal or any other legal forum”,

S e

. Sonnected writ peti

8. For tlie reasons discussed above, this and the

tion are allowed and the respondents are’

cﬁrected to consider the case of the petitioners stricﬂy in

accordance with the mode and manner set out by this Court

in 1ts judgment dat

ed 24.05.2016 in W.P. No.518-4/2013,

STV food

-and upheld by the august apex Court iz:m/s'udgment dated e

24:05.2017.

1
v
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- Mr “'Mujahid

i
LA Khdn, AAG

raspond?nts 1

H N

i | 1
'? o % 1' R

apponntmcnt ordcrs datcd 26.06.2018,

DISU‘ICE Education Ol"r»ccr “(Male), Pesh

f‘.lS they have bnen appointed on
I.

¢ immediate . ef‘eas Learned
R
pet:t:oner when canr‘ronted with the situ

Mr. Ibadur Rdhman, EluVOCde for the pct

; ‘ WAQA&*AE?:HJAQ_.SEULSEJ'- When

taken up for vcarmm learned AAG produced ¢

- s
counsel for

tioneys.

for the oficial

the C"SC was

ODICS of

issued by Deputy

awar and avertccl )
‘that grievance of the petitioners have been rcdressed

their respecuvg posts

the

uation, he also

: ! .
8 ,showed his satis 4ctron over the appomtmﬂm .1eners.
,:;"_.'Thus this contem:t etmon _has served its Jr ose.
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PH/Fax No. 091-03319337, 9225307,

Officer (Male) Peshawar
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APPOQINTMENT.

|
|
|
|
|

In compliance of judgement dated 20-09
. , L ..
High Court Peshawar in Wit Petition No. 1901-P/2013,

/(Q/

-2017 passcd by the Honorable }?eé‘hawar

appointments of the JSollowing candidates

under Khyber Palhtunkhwa Sacked Employeces (Appiontment) Act, 2012 is hereby ordered

. . | . .
‘on regular basis against the Dost of CT (General) in BPS-15 (Rs.16120-1330-56020) @ Rs. 16120/~ in
Teaching Cadre on terms and fconditions given below with immediate effect:-

'F.No ' ] Name FATHER Name "CNICH Name of School Remarks
e . U -
¢ 1. bdul Shafi Muhamamd Karim | 17301-4988093.4 | GHSS Urmar Against Vacant
r LY . Payan | post
Paiawar | Gul Akbar 1730101268149 | GMS Nagman | ABRInSt Vacant
@, ‘ ’ |' - vs‘ 4 . - . 7ai t —l
e ‘Shah Hussain | Sahibzada Abdur 17301-1327067-3.. | GMS Sarkhana | ABainst Vacant
. ) . Rehman 1. o L post
oy !' R G Agal
iy \p/) Imtioz Ali +AbdubGhani.  |.17301:5882447.9 - | GHSS Pakha gainst Vacant
. ) . - . e | Lnuam post
. - ¥ ) R i A2
1 5.) | Jahan Ullah Awal Khan 17301-4952140-5 | OHSSNo.l Against Vacant
} 1 / Peshawar Cantt post
| /
Terms & Conditions

X

L. The candidates lacking the requisite qualification for the

%]e issuance of this appointnient
weelled,

within three years

R T ‘\; LW s q .
0\;‘\‘)9%%1? )}Jc e 'J?E!’i})‘gio ards,
v ".\.i\l".\'g"
7 :0‘{‘\\3’:']'70/\‘0;{(!‘!

3. NoTA/DA

\allowed

4 Charge repbiss should be submitted to all concerned.

5. Appointimertf is subject (o the condition that the certificate
; ‘ .
!’
and anyonelfoushd producing bogus certificates

reporied (o iejeoncerned law enforcement deperinging Jor

| o
W92.168.1.108\Sharcd Folder\Sacked Employces 2109201 7\DSC Sacked 2404201 8\Order
. 1 .

order as per court dire

?QMEB& third division in BA/BSe and © T'shall also require

or degrees his appointment sha

shall stand cancelled

above mentioned post, shail acquire the requisite qualification

ctions failing which their appointinent

d to obtain second division in 84/8Sc and CT

Universities and Institutions within three years of the issuance of this appointment order as

s/documents shall be verified from the concerned authorities

appropriate action,

CT Gen.doc

Il be cancelled forthwith and he will be
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6. Their services are liable to !crmmanon on one monthprior fotice {; om cither side. In case of ;es:gnar:on without notice o e
- - e -~ K2

their one month pay shall be forfer!ed 10 {he Govcrmncnr treasuw. e - l ";'.'\'“\': o

v M, . * e
N
7. Pay shall not be drawn until and unless a cemf icate issucd by this office that his documents are verified. '_'.":, :; * : ':.\
8. » They t'{ill be on probation for period of one year extendable to cnother year. ' LT > '

- . L w. .
RS . -l . B
P ) S
. . ' [N » ) R L, e
9. They shall join their post within 15 days of the issuance of this notification failing wh:ch their appointment'shall stand ~

. + . M
. cancelled/expired automatically and no subsequent appeal ete. shall be enrertamcd s “ % -
- M -' ¢ H
10. Health & Age Certificate should be produced fi { om the Medical Superintendent bcfmc laAmq over charge. N = S :
- P B '

1. They will be governed by such Rules and Regulations as may be issued from time to time by the Government. 7 . ’," - < i .
* -

12. Their services shall be terminated at any time in case their pcrformm:cc is found unsatisfactory du'/hr‘nq thier, sa ~dc}\‘pr RIS =
e N . AT
period. In case of misconduct, they shall be pr occcdc:/l‘undc' tha relevant rules & rcgularxons annormccd ﬁ'on'; tHireo owﬂ’ ey

. b : ‘ 4 & :o'u'g. u"“' o
tinte. , . ‘e Q ..‘ -"' \'h"%"-,-."‘ L
! R . B ‘ ’%p,\_'-‘."‘?“g,}

3 "

13. According to scction 5 of the Khyber l’r:LIz!unU:wa Sackcd Employces (A/)pomlnu.m)-/fc{ 2042 t/:éy shcf!/ h&x‘v&t' cn.:_;‘_ )

to any claim of seniorily, promotion or o!/u./ lmc}; kmﬂ!s aml his appmn!mwt s/mﬂ ?)5, com((l'cn(f s Sresh s

. M - ' ..‘ a? b J}?"-"' k'i" .‘ \.', b,-‘ ‘;‘“:
appoiniment. : BT IR N S B 5 A “"
« * . " -t :‘.._::'“‘ .,.- 4 ﬂﬂf;‘;”'(.s‘{:; "':»":";, ;
I4. Errors and omissions will be accep!ab!e within the smc:f fed penod ‘" P PR 2 M S N J2art )4_- ;
. N Wk SRR [ S I
Note: A '-t" Co S B e 5,!" . .’}»M T8 e
—— ’o. pr } s " 5 \ ’t\ﬂf ""A»' m“;. ',
! ¥ " ;‘ "‘.;‘,'\ .

St T4 ’ ' . p ‘
Appointment order’ Shall bc vel :f ed by /he c’z?erne‘*ﬁi aufmg and le.s'bursmg Oﬂ’ icers sz .sofblly" :?‘M‘ N '*‘:?;E

N N cadne a7, > 2 Tea .
< from: the office of the undersig '1nd bejm‘zz handi vvg Fﬁwv ‘:mwe (s ffae zmal—ﬂ 4 .’:&Z Fs T4 T8 _i. R E PR LY
‘ T AN
\;. PR
(JADD! KHAN KHALIL) . N
DISTRICT EDUCATION CFFICER { L
(MALE) PESHAWAR. ST
Endst: No. /L/(/-Z) Y~ Dated Peshawar the >:,_-’-; //_é'_/.?OJS. —— e
. ‘ .
Copy forwarded for information to: ' : R
“ L d
1. Accountant General Khyber Pakhtunkhwa Peshawar. =N, ‘
2. PS to the Secretary to Govt: Khyber Pakhtunkhwa E&SE Department. ~ 1;.:'.' .
3. Deputy Commissioner, Peshawar « - &
4. PA to the Director E&SE Kh yber Pakhtunkhwa, Peshawar. X .
5. Principals/Headmasters concerned.
6. PA to District Education Officer (Male) Peshawar. T
7. Cashier Local Office.
8. Officials Concerned.
. M/File.
9 }) /

j)cp/uty Distric ducat:on Officer
/ 3 (Male) Reshawar

\W192.165.1.105\Shared FolderSacked Employees 2 109201 \DSC Sacked 2404201 §\Order CT Gen.doc
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BEFORE THE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

SERVICE APPEAL NQ.1415/2018

Mr. Jehan Ullah V/S DEO and Others

REPLY ON BEHALF OF RESPONDENTS 1,2, & 3.
|

Respectively Sheweth:
The Respondents submits bellow:
PRELIMINARY OBJECTIONS:

I. That the Appellant has got no cause of action /locus standi.

2. That the Appellant has concealed material facts from this Hon,ble Tribunal.

3. That the Appellant has been estoppiéd by his own conduct to file the instant
appeal before this Hon’ble Tribunal.

4. That the instant Appeal is badly time parred.

5. That the instant Appeal is not maintainable in its present form.

6. That the instant Appeal is bad for mxs—pmdcn and non-joinder for the necessary
parties. ‘

7. That the Appellant has not come witH clean hands to this Hon’ble Tribunal.

. That the instant Appeal is barred by lidW.

9. That the Appellant does not fall withi!m the ambit of aggrieved person.

o0

ON FACTS. |

1. That in reply to Para No.1, it is st!zbmitted that the Appellant was illegally
appointed without any test, interview and advertisement, Moreover, the
appellant was also appointed on fixed pay therefore, the Department terminated
them from their services and the stances of the Department also upheld by the
Apex Court on his judgment dated 1 ]'-I 0-2018.

2. That Para No.2 pertains to record. .

3. That Para No.3 is incorrect, misleading and against the facts. The Appellant
doesn’t fall within the definition of Sacked Employee ACT-2012 section 2(g).
Moreover section 2(g) says that “Sdcked Employee means a person who was
appointed on regular basis to a civil post in the Province and who possessed the
prescribed quahﬁcallon and expeuence for the said post at that time, during the
period from 1% day of November 1993 to the 30" day of November, 1996
(both days inclusive) and was dismissed, removed, or terminated from service
during the period from 1% day of November 1996 to 31 day of December
1998 on the ground of irregular appointments”

(The said Act is alrcady been annexied as A page 4-7 of the instant Appeal)

4. That in reply to Para No.4, it is submitted that the appellant did not fall within
the ambit of definition of “Sacked l*nllp](,yu Act-2012”.



I
5. That reply to Para No.5, it is submitted that the appellant was appointed without
‘, codal formalities on fixed pay and he did not fall within the ambit of definition
of Sacked Employee Act-2012. In thls context the Hon’ble Supreme Court of
Pakistan issued judgment dated 11-10-2018 in Civil Petitions No. 210,300 in
which the Hon’ble Supreme Court\of Pakistan issued directions “We have
heard learned ASC for the Petitioners it was admitted before us that the
Petitioner are sceking relief under the Khyber Pakhtunkhwa Sacked
Employces (Appointment) Act, 2012 It was also admitted by the learned
ASC for the Petitioner that none of the Petitioners was regular employee
and that they have been appomtecll on temporary basis by the Education
Minister Nawabzada Muhammad!Khan Hoti. The Sacked Employee, as
defined in the Act, required that tllle cmployee has to be regular employee
to avall its benefit. Admittedly such not the position of the petitioner, thus
their case does not fall within the ambit of the said Act”
(The Judgment is attached as Annelxure A)

6. That Para No. 6 is misleading and agdmst the facts. The appomtment letter
which is issued to the appellant tem|13 and conditions No.13 clearly mentions
that “According to section 5 of the Khyber Pakhtukhwa Act: a Sacked
Employees (Appointment) Act: 2012 they shall not be entitled to any claim of
seniority, promotion or other back| benefits and his appointment shall be
considered as fresh appointment”. Moreover the appellant was appointed in
compliance of Contempt of Court Petition not reinstated. Therefore the
appellant is not entitled for back beneﬁts

7. That Para No.7 is misleading and against the facts. The appellant has no cause
of action to file the instant appeal in tlilis Hon’ble Service Tribunal.

GROUNDS |

A. That Ground-A is incorrect and misleeiding and against the facts.

B. That Ground-B is also incorrect and misleading the detailed reply has been
given in the above Para. f

C. That Ground —C is incorrect, misleading and against the facts. The appellant
was appointed not reinstated. Moreover he didn’t come in the ambit of sacked
employees Act-2012 Section 2(g).

D. That Ground-D incorrect and mlsleadmg

E. That Ground-E is incorrect 1mslead1ng and against the facts the appointment of
the appellant has already declared null and void by the Apex Court in his
judgment  dated:  11-10-2018 |which  is  already  annexed as
Annexure A, |

F. That Ground -F is incorrect and misleading. The detailed reply has been given
in the above Para. I

G. That Ground-G is also incorrect and misleading.

H. That ground H is also incorrect and mlslcadmg the appellant was appointed not
reinstated. a

. That Ground-1 is also incorrect and misleading. The detailed reply has been

given in above Para.



J That the respondents have also seeks the permmsmn of this Hon’ ble Tribunal

" for further / additional grounds at the tlmc argumcm

It is therefore, very humbly praycd that on acceptance of this reply, the

instant appeal may very kindly be dlsmlsscd with cost.

- District Edudition Officer .
(Male) Peshywar o (E &SE) KPK Peshawar

(E &SE) KPK Peshawar
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(Mptiate hardacivclion) o ] .

Present: ‘
M, Justice Gulzar Ahmod
Mr. Justice Qaai Faez lsa - .

Mu. Justlce Mazhor Alam IKhen Mlankhe!

: 3 25.51 % 396 uf‘gQLZ
(On appeal agatnst comnion Judgment dated 28.11.2016 ' "
passed Ly U Peshawar High Coun, Migoro Bench (Dar-
uFQeeo), Swvat, in W.R.NoS. 145-04/2015 & 17601/ 2013}

Muhammad Azam Khan (CT) & others - [in CP.210]

falas Khan & others fin CP.300]  Petitioncr(s)
VERSUS - '

e

Government 'of Khyber Pakhtunkhwa through Secretary  [in CP.210]
_ Elementary & Secondary Gducation, Peshawar & others .

’ Government of Khyber Pakhtunkhwa t'hroug;h Chief {in CP.300]. ) )
Secretpry, Civil Secretariat, Peshawar o Respondent(s) .

-

For the Petltoner(s) ’ e ) .

{in C.P.N0D.210) . : Mr. 2ulfigar Ahmed Bhutta, ASC
fin C.P.N0.300} : ™Mr. Muhammad Ameen K. Jan, ASC
' Far Govt. of Kl.’l( . Barrister Gasin Wadood, AddLA.G. KPK
Date of flearing :- 11.19.2018
. . ) " Q0RD Ea.

. " rs
JLZARA s, J.— We have heord learncd ASC (or the petitioners.. L wa:.

*admitted vefore us that the petittioners are secking relliel under the I(hyb{:r

Pakhtunichwa ' Sacked Employees (Appolntricnt) TAct, 2012. It was also
.;timitt‘ch by. thc.: Ilearned Ai:?C for the petitllém;rs that ndnc of the petitioners
,,.;as regular employee and.that.they have been ap;;oilnted.on temporary !)as'ls
b; the Educa't;on Minister Nm::abzada. Mut.m,mmad Khan Hotl. 7The-sacked

.employcc, as defined in t[’ne Act, required that the employce has to b;a rcgu'le r

) 'cmpIOVcé to avali.'us bcnécflt. t‘\q_npt'téd.if stch baing not the po's}flon of'thc

. * . + 1 * t - T »
. . pettloders, thus thelr case does not fall within the amblt of the said Act. The
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- Service Appeal No 1415/2018.

Jehan Ullah..eeeeeeeercnnreneenmmneneeccsseenens ...... - Appellant
™~ VERSUS | | g

- DEO & Others............ Geceessssssesesssannnes esssssrsnssaserannnnen Respondents :

_parties have been impleaded, the appellant is not estopped by his.conduct’ ; .
to bring instant appeal, the appellant is aggrieved person and |nstant”_;:j__»':i':~x.‘-f"" '

REPLICATION ON BEHALF OF THE APPELLANT

REPLY TO PRELIMINARY OBJECTIONS.

All the objections raised by the respondents are mcorrect and as. such

- BE#ORE THE KPK SERVICE TRIBUNAL P_ESH AWAR.“ SIS R

deriied. The appellant has got a valid cause of action and locus standi to’ ;

brlng the present appeal, the appellant has come to this honorable trlbunal

with clean hands, the appellant has concealed nothing from this. honorable_ .

Tribunal and instant appeal is maintainable in its present. form Al} Necessary

appeal is well within time and is not bared by law.

|

REPLY TO FACTS/GROUNDS: |

!

. -

Comments of the respondents are full of 5contradict'io,ns, ‘rather

amounts to admissions and are based on malafide. Respondents have - -

failed to_show that the version of the appellant is incorrect.- Even
respondents have failed to show and spbstantlate their version referrlng to

any law and rules. In the circumstances the appellant has been deprived of f
Ris rights without any omission or commission on his part and he has been

deprived of his rights guaranteed by the Constitution and law of the land.

The issue whether the appellant falls within the honorable Htgh Court which -

is a past and closed transaction and respondents have no authorlty to repel' L
the judgment of learned High Court. The appellant duly applied within the -
stipulated time and the respondents were required to have appomted the" R
appellant timely but they failed to discharge their duties which- resulted i
~ depriving the appellant of his due nghts of pay and seniarity, the. appellant-; o _
~could not be punished for the fault of respondents Further the: appellant SO

- never refused such appointment, thus no fault could be attrlbuted to hlm



'_'/
£

- In #he circumstances the appellant has not been treated according to-law -
and rules being-his fundamental rightjand he has been derived of his legal
rights without any omission or commission on his part in v:olatlon of the.."'
principles of natural justice. ' -

It is therefore prayed: that appeal of the appeliant 'may" ikind.ly be |
accepted as prayed for. . LT

Dated:-31-05-2019. Appellant R

Fazal Shah Mohmand L

Advocate Peshawar .
| AFFIDAVIT

| I, Jehan Ullah, Certified Teacher (General) (BPS-15), Govt ngher Secondary."a e

School No 1 Peshawar Cantt. Peshawar| (the appellant), do hereby solemnly

affirm and declare on oath that the contents of this Repllcatlo are true - o

and correct to the best of my knowledge and bel|ef and nothlng has been-

concealed from this honorable Trlbunal| - -
I”_g?

Identified by
DEPON ENT

Fazal S ah‘M‘ohmand

Advocate PeShawar.




BEFGRE THE KPK SERVICE TRIBUNAL PESHAWAR

Servsce Appeal No 1415/2018 R T
Jehan Ullah .......... Appellant

DEO & Others ..................... Respondents
REPLICATION ON BEHALF OF THE APPELLANT |

' REPLY TO PRELIMINARY OBJ ECTIONS.

All the objections raised by the respondents are mcorrect “and- as . such IR
denied. The appellant has got a valid cause of action and Iocus standl to."f"-' R ;
bring the present appeal, the appellant has come to this honorable tribunal - SO
with clean hands, the appellant has concealed nothing from this’ honorablef e e
Tribunal and instant appeal is maintainable in its present-form. AII necessary‘_'f~~ S E T
parties have been impleaded, the appellant is not estopped by his.conduct " . -

- to bring instant appeal, the appellant is aggrleved person and lns."nt SRR

appeal is well within time and is not bared by law.

REPLY TO FACTS/GROUNDS:

. -

Comments of the respondents are full of contradlctlons rather:

amounts to admissions and are based on malafide. Respondents have;f T
failed to show that the version of the appellant is incorrect Even el
respondents have failed to show and substantiate their version’ referrmg to" PRI

any law and rules. In the circumstances the appellant has been deprlved of -
- his rights without any omission or commission on his part and he has.: been T

deprived of his.rights guaranteed by the Constitution and, law of the land. |

The issue-whether the appellant falls within the honorable ngh Court WhICh-_»*;"'" Yoo
is a past and-closed transaction and respondents have no authority torepel e

- the judgment of learned High Court. The appellant duly applied’ W|th|n thefi: -
stipulated time and the respondents were required: to have appomted the3';,_‘,' et

~appellant timely- but they failed to dischargs their dutles which fesulted i i
depriving the appellant of his due rights of pay and seniarity, the: appelIante_-:i;,.:.__.:?" L

- could not be punished for the fault of respondents. Further. the appellant = -

never refused such appointment, thus no fault could be attrlbuted to hljfu 5




"In the circumstances the appellant has not been treated accordmg to Iaw.:_, R
_and rules bem@hls fundamental right and he has been, derived of his: legal . ..
rights without any omission or commission on his part in. vuolatlon of the'fj'-' R

. principles of natural justice.

It is therefore prayed: that appeal of the appellant may kmdly be 4:

) accepted as prayed for.

| . ,Iv@
Dated:-31-05-2019. - Appellant

Fazal S ,_" ah Moh __ﬂfa nd e .

 AEFIDAVIT

I, Jehan Ullah, Certified Teacher (General) (BPS 15) Govt ngher Second-ary, .

‘ Ad"ocate Peshawa" o

School No 1 Peshawar Cantt. Peshawar, (the appellant) do héreby: solemn{yv S

affirm and declare on oath that the contents of this Repllcatlon are true - |
- and correct to the best of my knowledge and bel:ef and nothlng has been'. "

concealed from this honorable Tribunal.
‘Identified by
e | DEPONENT

' 3Faza»I $ha Wohmand |

Advocate Peshawar.




| BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

LN

S.A.No. 1415 /2018

Jahan Ullah......cccccoviiinnnnnnne . ..Applicant/Appellant

DEO and others.....................g ........
e Cops ey

A
i s ;PLICATION FOR EARLY HEARING OF THE TITLED

A

SERVICE APPEAL.
)-e 9#\ s

Respectfully Sheweth;

1. That the above titled service appeal is pending
adjudication before this August Tribunal, fixed for
13-04-2021.

2. That the titled appeal was filed in 2018 and the same
is ripe for arguments, however the same has been
delayed on one or other& pretext, thus needs to heard
and fixed on early date.

3. That fixing an early dat’;e is in interest of justice and
-there is no hurdle in fixing an early date in the above
titled appeal, besides if any early date is not fixed in
the titled appeal, the s‘iervice appeal would lose its
purpose and would become in fructuous.

i
.

] .
IT IS THEREFORE, PRAYED, THAT ON ACCEPTANCE OF
THIS APPLICATION, THE ABOVE TITLED SERVICE APPEAL
MAY KINDLY BE FIXED FOR AN EARLY DATE.

|
|
i
I
l
4
H
l

U -
DATED: -06-01-2021 APPLICANT / APPELLANT

THROUGH,

FAZAL SHAH MOHMAND
ADVOCATE SUPREME COURT

AFFIDIVAT |

I, Jahan Ullah, (Applicant/ Appellant) do hereby solemnly
afflrm and declare on oath! that the contents of this

'Appllcatlon are tru@»aﬂd\orrect to-the best of my knowledge

i 0, has been concealed from this

i::y ﬁ%i;"é‘ﬁ'ﬁﬁ'r




