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BEFORE THE KHYBER FAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR.

Objection Petition in E.P No. 91/2023 

In Service Appeal No. 1407/2020.
jXo.

Seated
1. Inspector General of Police/ Provincial Police Officer, KP, Peshawar.
2. Deputy Inspector General of Police, Counter Teirorism Department KP Peshawar.
3. Senior Superintendent of Police, CTD, Peshawar.

(Objectors)

VERSUS

Khan, Ex-Driver/Constable C.T.D,
(Respondent)

s/o ToorMisal Khan 

Peshawar.............

ObiectioEi Petition u/s 47/48, u/order 21 rule IQ of C.P.C 1908 against Judgment
dated 19.07.2022 bv Objectors in E.P 91/2023 Titled as Misal Khan Vs IGF KFK &
others.

Respectfully Sheweth

'fhe Objectors humbly submit as imder>

'Fhat above titled execution petition is pending before this Hon'ble Court 
which is fixed for 21/06/2023.
That the appellant (now respondent) filed the execution petition for the 

implementation of order/judgment decided by this Hon’ble Service 

Tribunal on 19/07/2022.
That the respondents (now objectors) file objection petition on the 

following grounds.

2.

3

GROUNDS:-

That, the respondent Misal Khan was caught red handed by the district Police of 
Police Station Alpuri, District Shangla while smuggling Narcotics/Chars in Carry 
Van and weighing 1.1 kgs, 388 gram were i-ecovered from the secret cavity of the 
said vehicle, in this connection a proper case vide FIR. 112 da.ted 18.04.2015 u/s 
9C CNSA was .registered at .Police Station Alpuri District Shagla (F/A).
That, he was directly charged in case FIR 112 dated 18.04.2015 u/s 9C CNS.A by 
Police Station Alpuri District Shagla.
That, being part of a disciplined Force (Police Department) involvement in 
Narcotics smuggling in huge amount i.e. 1 1388 grams, is gross misconduct on his 
part and also a moral turpitude. Hence, a proper departmental enquiry was 
initiated against him, charge sheet and summary of allegations was serx'ed upon 
him. Mr. Sameen Jan DSP C'FD Peshawar was appointed as enquiry officer. 
During course of enquiry all allegations leveled against him were pro\'ed. The 
E.O submitted the findings of enquiry to the competent Authority, In this regard a 
Final Show Cause Notice was issued to the delinquent official. He was provided 
with ample of opportunities. Furthermore, he w'as also heard in person. However, 
he failed to prove his innocence and consequently he was awarded major 
punishment “Dismissal from Service'’ (Departmental Proceedings till Dismissal 
order are annexed as F/B).
That, during his 1 rial at the Court ol Session Judge, Trial Court exainined .all 
evidential materials, recorded statements of witness, and recorded confessional 
statement of accused .Misai Khan, wherein he voluntaiily admitted himself beibre

A.
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D.
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the Judge of TriaJ Court, without any coercive means, that due to his financial 
issues he started smuggling of Narcotics (Confessional Statement of Misal Khan 
is annexed as F/C). Tluis he was convicted/sentenced for “Life Imprisonment'' 
along with fine of Rs. 100000/- by the Court of Session Judge, camp court 
Shangla on 24.11.2016 (F/D).
That, since 2016, the accused now respondent has filed Criminal appeal No. 277- 
M/2016 in the Hon'ble High Court at Mingora Bench (Dar U1 Qaza) Swat, against 
the judgment dated 24.11.2016. During the court proceedings the Hon’ble Court 
acquitted the accused now respondent, merely relying upon contradictions raised 
in cross-examination of PWs of the case, reduction in the contrabands of the case 
and on changing of contrabands shape i.e. Slabs to Powder, which intends mere 
poor investigation in the case, as all the grounds and circumstances mentioned in 
the Judgment of High Court neither remit the sins/acts of the accused now 
respondent nor rectify his path but only acquitted/released him on surmises and 
doubts (High Court Judgment dated 03.12.2019 F/E).
That, on clue of the acquittal from the Hon’ble High Court, he filed Service 
.4ppeal No. 1407/2020, wliich fated the same in the favor of accused now 
respondent, merely depending on the judgment of High Court, which is relied 
upon doubts and surmises. Thus in light of the acquittal Judgment the Hoif ble 
Service Tribunal KP, passed its Judgment dated 19.07.2022 for his re-instatement 
in service with effect from the date of suspension with full pay (F/F), which does 
not meet the goals of justice and supremacy of law, hence, may be set aside.
That, above all, the accused now respondent was involved in smuggling of 
Narcotics (a moral tiirpitude case), directly charged in the FIR and caught red 
handed, secondly during course of enquiry all allegations leveled against him 
were proved and as punishment dismissed from service, thirdly he was 
sentenced/convicted for term of life imprisonment along with fine of Rs. J 00000/- 
during Trial oi’ the case, these all are the sufficient grounds to prove him sinner 
and wrongdoer. Due to his presence/acts of such lone Black-Slieep, fingers are 
raised at the Police Department as whole.
That the objectors has already pret^rred CPLA in the Hon'ble Supreme Court of 
Pakistan against the judgment dated 19.07.2022 in S.A No. 1407/2020, which is 
yet to be decided (F/G).
As per page 217 under chapter Departmental Proceedings vis-a-vis Judicial 
Proceedings of Esta Code KPK both the criminal and departmental proceedings 
can run parallel to each other against an accused officer/official and such 
proceedings are not independent on each other vide (Authority: Circular letter No. 
SOR.n(S&GAD)5/(29)/86(KC) dated 08.01.1990) (F7H).
That, the contents of above para “1” are strongly supported by various authorities 
of Supreme Court of Pakistan (SCMRs), but here the SCMR 2018 of 2001 & 
SCMR 562 of 2007 are enclosed herewith as (F/l).
Acquittal in a cinninal case does not absolve the charges as well as not suincienl 
ground to re-instate the delinquent official back in service as he has been declared 
guilty in departmental proceedings as well as convicted by the Trial Court.
1 hat, as per Court Judgment dated 19.07.2022 the appellant now respondent may 
be re-instated into service from the date of his dismissal i.e. 03.09.2015, which is 
rotally against the law and rules, because lie had been dismissed due to 
involvement in a c.riminal ease after being found guilty in enquiry. From 
03.09.2015 to till date he remained as dismissed hence the department is not liable 
for payment of salaries during period of dismissal. It is a well settle principle of 
law 'Uhat work done pay done”.
That, it might be possible that accused had' acquitted from the criminal case on the 
basis of weak investigation, lack of evidence on case file or some other lacunas in 
case file but in the case of the respondent ( .Misal Khan ) he has been declared
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guilty in enquiry and then sentenced/convicted by the Trial Court. So there is no 
chance that he has not been treated as per prevailing law.
That at the same time two proceedings on one issue cannot be taken place hence 
the present execution petition is not maintainable in the eye of law.

N.yf

It is therefore humbly prayed that on acceptance of instant objection 

petition an appropriate order may kindly be passed to stay the execution petition process 

till the outcome of CPLA already been lodged at Hon’ble Supreme Court of Pakistan.

Inspector Gefieral of Police/^ 
Khyber PakhtunkhwaV 

Peshawar.
(Objector No. 1)

DepB^<hT?pector General of Police, 
'■''XTD Khyber Pakhtunkhwa, 

Peshawar.
(Objector No. 2)

Senior Superint ndent of Police 
CTD ryeshawar. 

(Objeolor No. 3)



BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR

Objection Petition in Execution Petition No. 91/2023

In Service Appeal No. 1407/2020.

1. Inspector General of Police/ Provincial Police Officer, KP, Peshawar.
2. Deputy Inspector General of Police, Counter Terrorism Department KP Peshawar.
3. Senior Superintendent of Police, CTD, Peshawar.

(Objectors)

VERSUS

Misal Khan s/o Toor Khan, Ex-Driver/Constable C.T.D, 
Peshawar.......................................................................... (Respondent)

We, the below mentioned objectors, do here by solemnly affirm and 

declare on oath that the contents of objection petition submitted are correct and 

true to the best of our knowledge and belief and that nothing has been concealed 

from this Honorable Court.

Inspector General of Police 
Khyber Pakhtunkhwa, “1 

Peshawar. ' 
(Objector No. 1)

QppTCy Inspector General of Police, 
JlTD, Khyber Pakhtunkhwa, 

Peshawar.
(Objector No. 2)

Senior Superintendent of Police, 
CTD, i/eshawar. 
(Obje/lor No. 3)



OFFICE OF THE
INSPECTOR GENERAL OF POLICE 

KHY15ER PAKHTLNKHWA, 
PESHAWAR.

AUTHORITY LETTER

We, the undersigned, do hereby authorize DSP Syed Amir Abbas having

CNIC# 17301-8836248-7, and SJ Gulzad Khan having CNIC# 17301-5214940-9; both of

CTD Peshawar KPK to submit objection petition in Execution Petition No. 91/2023

titled "Misal Khan Vs IGP & Others" and to pursue the matter on behalf of the

objectors.

Inspector GenerarofPolice. 
Khyber Pakhtunkhwa, F 

Peshawar. ^ 
(Objector No. 1)

Deput iJftSpector General of Police, 
Khyber Pakhtunkhwa, 

Peshawar.
(Objector No. 2)

Senior Superin|endent of Police, 
CTD, Peshawar. 
(Objeator No. 3)
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CHARGE SHPPt

.... * ' " ' .......

Driver Constable Missal Khan No 157of this Unit as follows:-

It has been reported by SHO, PS CTD Peshawor that you have been 
lefi tor home and was due to report back on 17.04.2015 but Instead 
to report you absented yourself Infenilonally and deliberately from 
lawful duties without any kind of leave or permission from your 
superiors vide DD No 22 dated 17.04.2015.

1.

II. During your absence, you were arrested by Local Police of PS Alporl 
DIsft: Shangla and recovered 11.388 Kilogram of “Hashish” from your 
possession and a Cose vide FIR No 112 Dated 18.04.2015 under 
section 9-c/CNSA Police Station Alpuri DIstt: Shangla was registered 
against you and you were sent to District Jali Shangla.

All this speaks highly adverse on your part and Is against Police 
Disciplinary Rules, 1975 read with Amendments 2014.

By reason of the above, you appear to be guilty of misconduct under 
Police Rules, 1975 read with Amendments 2014 and have rendered yourself liable to 

all or any of the penalties specified in the Ruies;-

2). You are, therefore required to submit your written defence within 7 days 

of fhe receipt of this Charge Sheet to the Enquir,- Officer os the cose may be.

3) Your written defence, if any, should reach to the Enquiry Officer within the 
specified period failing which it shall be presumed thot you hove no defence to put 
in and in that case, exparte action will be taken against you .

4). You are also at liberty, if you wish to be heard in person.

Statement of allegation is enclosed.

III.

5).

n
(SOimliKHMlD) PSP 

SENIOR SUPeMeMDENT OF POLICE, 

CTD, Khyber/Pakhtunkhwa, 

Pe^awar.

03 CamScanner



■■ SUMMARY OF ALlEGATlOMt

1).l, SOHAIL KHAUD, SSP, CTO, KHYBER PAKHTUNKHWA, PESHAWAR, am of
the opinion that Driver Constable Missot Ktian No 157 of this Unit has fendefea 
himself liable to bo proceeded against as he committed the foliov/mg 
Qcts/omissions v^ithtn the meaning of Police Disciplinary Rules, 1975.

STATEMENT OF AllEGAIIQNS./

It has been reported by SHO. PS CTO Peshawar that ho has been loH 
for home and he has to report back on 17.04.2015 but Instead to report he 
absented himself Intentionally and dellbofatoty (rom lawful duties without any 
kind of leave or permission from his superiors vide DD No 22 doted 17.04. 
During his absence, he was arrested by local Police of PS Alporl Dlstt: Shang a 
and recovered 11 Kilogrom and 388 gram of ‘Hashish" from 
ond a Case vide FIR No 112 Dated 18.04.201S under section 
Station Alporl Dlstt; Shangla was registered against he and he was

District Jail Shangla.
2). For the purpose of scruflnlzlnp '"cfa ' Khyber

fo the above alSegollons. conduc. enquiry
Pakhtunkhwa, Peshav/ar Is appolnte 

under the Rules. 

3,.,.,o,,» in «»«»
Rules, 1975 read with omendmenls 2014 provde^ PP

No ^337'3^/HC(Ops)/CTD 

Copy

/2015.Dated Peshawar the.

of above Is forwarded to the:-
Pakhtunkhwa for information w/r to his

tills Unit, Is hereby directed to Initiate 

ed under the Police Rules.0)

enquiry proceedings.

A

ALID) PSP(SOHAl
SPMIOR SUPERINTENDENT OF POLICE 

CTO, Khyeer Pakhtunkhwa, 
Peshawar.

CamScanner
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^Ji/'y ij^\Jx~^ ^ ^Cd? j i.'^j'i -jA' u^ wJLt o'^^TC T D
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tdriver Constable Missal Khan No. 1S7 
:TD Operation. /HC/Opss:

PQt^.., f, I Sk..\£4 /2015
\

FINAL SHOW CAUSE NQltCjL
Missal Khan No 157 of this UnitWhereas, You Driver Constable , . . f^unwinn

have been found guilty in the formal departmental enquiry of having 

allegations on your part that:-
It has been reported by SHO, PS CTD Peshawar that you P°^ 
operation team CTD Peshawar you absent himself from la^u 
without any kind of leave or permission from your superiors vid
22 dated 17-04-2015 during your absence.

il You was arrested by the local police of PS Alport Dlsit: S
recovered 11 kilogram and 388 gram of “Hashish" from your possession

vide FIR NO 112 doted 18-04-2015 under section V-
registered against you

I,

and a proper case 
c/CNSA police station Alporl Distt: Shangla was 

Judicial lockup at District Jai! Shangla.and sent to

rS* pu.«an, .PO.P no, P.

to you.
received within stipulated period, it will be 

and ex-porte decision will be passed inIf your reply is not
defence to makehave nopresumed that you 

the case. the undersigned forbeforealso allowed to appearYou are
personal hearing If you want.

is enclosed.A copy of the finding of Enquiry Offi^r is

(Sohl^
Senior Supo. 
a CTD, Operation Peshawar.

m alid)PSP, 

[ntendent of Police,

ISl CamScanncr



S. 1

m
ORDER

My this order so far relates to the disposal off Departmental enquiry agaihst Driver
of following allegations leveled againstConstable Missal Khan No. 157 of this unit on the score 

him:-
Driver Constable Missal Khan No. 157 of this unit absenta) As reported by SHO, CTD. 

himself intentionally and deliberately from his lawful duties.
b) He has been arrested by the local police of PS Alpori DIstt: Shangla and recovere 11.

kilo gram of "Hashish" from his possession and a proper case vide FIR No. 112 date
DIstt: Shangal was registered04-2015 under section 9-c/CNSA police Station Alporl 

against him and sent to judicial lockup at District Jail Shangla,

defaulter Driver Constable Missal Khan was
Being involved in criminal case the 

placed under suspension vide this office order No. 4186-91/EC/CTD dated ^
departmental enquiry was initiated against him. He was issued charge sheet a 
of allegation vide this office No. 4337-39/HC/Opss/aD dated 24-04-2015 to him. M^S®mee

inquiry officer probe into the matter. After completion the enquiry
the defaulter guilty of the charges andJan khan was nominated as 

officer forwarded his findings of the enquiry found
recommended for major punishment.

submit reply within stipulated period 

the enquiry officer.
I SOHAIL KHALID SENIOR SUPERINTENDENT OF POLICE, OPERATION CTD, 

under Police Rules 1975 read amendment 2014 have
Now,

PESHAWAR, the power vested in me
option but to order of his dismissal from service with immediate effect.

no

03-k/C)^^6 j
Senior Suttgrtpfendent of Police, 

Operatic CTD Peshawar.

3/f / 2015.No. ^3r^^-f^HC/Opss/CTD dated Peshawar.

Copy of above is forwarded to all co^erned for information and necessary

action please.

Cr

(£1 CamScanner
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IN T HEX0URI^OMAB^u™^§M^|•c*

/ . n ATfr /.nipGR SPECIAL COURT
^ SWAT.

V .Caie'^No
/,

. ,^ttc«..,-.‘P5^3(CNSA). .
J pate of suMiSslon of complete challan:

O —'-'^nPV <£0t£^^

•109/05/2015 ^:3 
24/11/2016-

-■

••Wt
S,t a t e 

Versus

li Zahir Shah s/o Nowrooz Khan ,, i « j
2; Misal Khan s/o Toor Khan both r/o Badraga. Malakan^,

3. ^i^Shah s/o Baz.Khan r/o Bazar Kpt, TehsU Alpurai

4. ^^-ur-RSns/o. Abdul Samad r/b Bacha
Saddl, Takht Bal District ................................... (Accuse )

'-•5
'-■p

■ §

rasKFIR NO 112 DATED;
- ”■ Alpurai. Shanglg.

1.' Complete challan against Oie accused named abovt^®mit\e'ff 

in cash FIR No. 112 dated; 18/04/2015 u/s-

J u dement;

by the prosecution
9-C CNSA PS Alpurai, Dis^pt Shangla.

of the case, of prosecution are that on dated 

i3:00 houh complainant Habib Sayed -Khan 

SHO PS . Alpurai District Shangla received spy infoimation .
narcotics would be smuggled to District Shangla iq 

Registration No.LRK/9653; white in

2. Brief facts 

18/4/2015 at

that some
Carry Van bearing

due to which ‘TSTaka Bandi" was artanged at Shan.gla 

when in the meantime the vehicle ^rcady 

ged, from the side of Swat valley which 

that upon inquirj^, the diiver of the 

Zahir Shah, whereas another

i
■i A color,

Top Check-post 

spotted to them 

. was’signaled'to stop.

-.'v

emer

vehicle disclosed his name as
sitting next to him in the front seat was identified as 

subjected to thorough search

t ■

person
Misal Khan. The vehicle was 
.which led to the recovco' of Chars weighmg 11388 grams 

concealed in the secret cavities.which was smartly 

Thereafter the said'vehicle was
recovered and the accused were arrested.

seized and the contraband

material was
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During the Invcsiigaticn of the case, accused Misal Kh^^ 

; a judicial confession vJs 164/364 Cr.P.C whetein he
\ ^ disclosed thal the narcotics is owned by AJi Shah-to-whom '

/V:f •!

11/
\\ 3 )

the Chars was to be' dispatched from co-accused , Aziz-ur-' ..J*

Rehman. As such the instant FIR was registered against the ‘ 

accused facing trail at PS Alpurai District Shangla.

3. After the usual investigation complete challan was submitted 

. , ■ against the -accused. Accused Misal Khan and Zahir ■ Shah, . . ■
produced before th6 court in custody \^tlile accused Aziz-ur-

K Of

■1
■'i

T

Rehman and Ali Shah attend the court on bail. After the 

compliance of section 265-C Cr.P.C the formal charge was 

framed in. which accused met with the denial and claimed 

trial. In support of charge prosecution produced.thc following - 

evidence.
„ 4. PW-1 Khadi Khan IHC PS Dandai, District Shangla, who . \

was then posted as IHC PS Alpurai. He is mar^iml 
the recovery memo Ex.PW-1/1 vide which the -
presence took into possession one mobile phone from accused. , ‘ ^

Zahir Shah and one Nokia mobile phone from ac^sed Misal ^ '
Khan. He verified his signature thereon as correct.

5. P'W-2. Aziz-ur-Rehman ASI PS Alpurai who on receipt of 

Murasila registered the formal FIR ExJ*A. He verified his 

signature thereon as correct.

*

*

I
1

r

;
.<

I
'• ■/

f

»
I
\ 'I

^76. PW-3 Fazal Muhammad U 910 PS Kamach was then posted

at PS Alpurai, is the maj-ginal witness to the pointation

Ex.PW-3/1 vide which the accused Zahir Shah & Misal Khan |

pointed the Cany Van No.LRK/9653 parked in PS Alpumi,

, that it is their ownersliip and from the secret cavities of which 
• \

11388 grams Chars was recovered. He’verified the pointation 

proceedings as well as his Signature thereoii as correct.

V

t-

memo,;

I '

1

r

7. PW-4. Habib Sayed Sub Inspector P.T.C Hungu, who was 

then posted as SHO PS Alpurai who is the compfiainant/scizing
I

officer of the Narcotics. He recorded the same statement as
I

i /

;
' r

J

ir

I

1

t
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brief facts of the case' with addition that he took mtn;
, possession the narcotics vide recovery memo Ex.PC, Cany 1

O^V^Van bearing registration No.LRK/9653 along with documents : .•* 

f \ ) ,1/ Ex.F-i while Chars Ex.P-2,:arrested the-aijcused Zahir Shah &
^i^S>-^Misal Khan vide arrest card-Ex.PC/ir, drafted Murasila, -

and sent to PS ,'for registration of case, snapped

Ex.PC/2 to Ex.PC/12 and

I

^«i
ir '

V'

photographs through his gunner
investigating officer also prepared site plan at his pointation.

He testified his signature on the various documents as correct. , 
8. PW-S. Sher Mohammad Khan ASI Police Lines Shangla^

who was then posted aS ASI at Check post Shangla Top. He
Ex.PC vide which

i K ■
IS .

the marginal .witness to th6'recovery memo 
the seizing officer SHO took into possession Carry Van 

bearing registration No.9653/LRk and recovered 09 packets 

secret cavities of the said vehicle weighing.
and fiom each packet 10/10 ^;

*

Chars firom the 

11388 grams in his presence
: grams Chars was separated for FSL ana^sis. He verified^the:

proceedings as well as hiSrecovery
/correct.

9. PW-6 Muhamtaad 

present posted as 

21/4/2015 recorded
Wisal Khan. After complimce of codal faimilites he recorded 

fcssional statement of accused Ws 164/364 Cr.P.C. Tim ■ 
Quest'ionecr is Ex.P^y-6/l, konfessional statement of accused 

is Ex.PW-6/3 while certificate is Ex.PVr-6/2. He testified the 

correct. „

Asiiii Judicial Magistrate Alpurai
Senior Civil Judge Buncr who on 

confessional statement, of .the accused.

at

t

fZT!
V f •

■; . /• con

0
a \

s •
signatures thereon as

SI PS Alpurai District Shangla 

He prepared site
10.PW“7 Sayed,Rahim Kh »u

who is the invesfigating,officer of the ^
plan Ex.PB at the pointation of complainant. He obtaini; two 

sed Misal Khan.& Zahir Shah firom the 

jurisdiction vide, application 'Ex-PW-?/!.

cused admitted their guilt and

V •

case;

days custody of 
court of competent j 
During the interrogation, the ac

: i accused Misal, Khan disclosed that,he was dispatchingj^e

Chars at the instance of accused Aziz-ur-Rehman to Bazar Kot

accu

t
/

r-'.



\
Page 4 of

d Cany Van of accused/driver Zahir Shah was rented i^ 

:.8000/- for this purpose. Both the accused pointed the secret^

^ cavities of the vehicle in-which the Chars was concealed 

the I.O prep^ed the, pointation niemo Ex.PW-3/1 at-their •

pointation in the presence of witnesses. He produced .both the
..........................................................................■

/accused before the court of Judicial Magistrate for recording -VJ 

their confessional statements u/s 164/364 Cr.P;C . vide - 

. application JEx.PW-7/2 where the accused Misal Khan' 

recorded his confessional statement. He took iiito possession ".c 

Q-Mobile phone Ex.P-3 &om’accused Zahir Shah while 

one Nokia Mobile phope Ex.P-4 & service card ExiP-5 from 

accused Misal Klian vide recovery memo' already ExJPW-1/1.
That accused Misal Khan nominated the co-accused Aziz-ur- 

, Rehman & Ali Shah in his confessional statement therefore he 

declared Aziz-ur-Rchman and Ali Shah as accused vide memo- 

Ex.PW-T/S, arrested accused Ali Shah vide card Ex.PW-7M, 
obtained his one day police custody vide application Ex'.PW- 

7/5 and produced the accused before the court fogeeoj^mig^|jiS^,-::^-^j 
confessional statement vide application Ex.P'\V-7/6 

accused resiled and was sent to Judicial Lockup. As the., 
accused Aziz-ur-Rehman was • absconding therefore he 

obtained warrant u/s 204 CnP;C vide application Ex.PW-7/7, , 
on 26.4.2015 he arrested the said accused vide arrest card 

Ex.PW-7/8, obtained three days police custody of the accused 
■^1 ■ vide application Ex.PW-7/9 and on expiry of the custody he

again produced the accused before, die’court for recording his. ' 

confessional statement vide application Ex.PW-7/10 but the 

accused resiled and was sent to Judicial Lockup. He got CDR 

reports of accused Aziz-ur-Rehman and Misal Khan Ex-PW- 

7/11 and prepared summary of CDR reports Ex.PW-7/12. He 

sent sample of Chars to FSL for chemical analysis vide 

application Ex.PW-7/13 and placed on file FSL report Ex.PK: ' , 

in positive. He also snapped photographs of poiritatjon ExTW- ’

7/14 to Ex.P'W-?/!?. He recorded statements of the PWs u/s 

161 Cr.P.C.

- i

i

k-■■i ;•

I

one. /

1

. f

j

I I

(
■-\
\
V ■I

1

I

: •11

I

t
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yji m 11.After examining the above mentioned PWsythe learned

state summed''Up/cipsed the prosecution’s evideiic^

!\C' being complete.

Statement of accused u/s-342 Cr.P.C recorded in which they c Sj 

claimed themselves to be innocent and falsely charged. They Ip 

' ^.^didmot wish to be examined on Oath u/S 340(2) Cr.P;C nor 

desire to produce defense evidence. ■

13.1 have heard the arguments of leamdd counsel for the accused 

facmg trial and DPP for t le state and have gone through the

record available on file..'

k.

m■ A
-I

m.: S

■ •

■

f V
14. First I will take start regarding observation of the case irom

PW-3 constable Fazal Niuhainmad whp is witness to the .

pointation memo Fx.PW-S/I through which accused Zahir 

Shah and Misal Khan pointed out the secrete cavities of the

vehicle in the Police Station in which-they had kept the' 

contraband material and thereafter a proper photography 
; session from Ex.P\V-7/l 4 jto Ex.PW-7/17- was, effected. This

witness was subjected to cross examination but nothinv V
. Disiricl&W'ons ;

material could be cxtractcc from him which could •
f*

case of defense rather the cavities made in the cany van.have 

been highlighted by the accused named above. i
15. Complainant of the case ilabib Sayed Inspector who during 

the days of occurrence, was posted as SHO PS Alpurai 
recorded his statement and folly supported the averments of' 
Murasila Ex.PA/1 and tiiat of FIR Ex.PA and narrated the 
same facts which took place right from the arrest of the 

accused Zahir Shah and Misal Khan and to extent of
i weighmentof Chars by means of a digital scale, separation of 

10 grams of chan from each slab coupled with seizer uf 

' Suzuki van bearing rdgisfration No. LRK/9653 white in color 
as ExP-1. The learned coimsel for defense cross examined 

this witness at lengtli wherein certain contradictions have been 

pointed out but the remaining portion of his evidence was un- „ 
rebutted and nothing material could be e:^cted from him to . 

benefit the case of defense rather he reconfiimed the process of .

j

•i........

f
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Si,< Page 5 of 10/ m
- 11.After examining the above mentioned PWs, the learned -

for the state summed up/cipsed the prosecution’s evidencef 

being complete. .

» ps^, ^

of accused u/s-342 Cr.P.Crecorded in which they 
themselves to be innocent and falsely charged. They vl 

/a^ot wish to be examined on Oath u/s :340(2);'dp;C, nor .

•V"

m

desire to produce defen.se evidence. "

n.I have heard the argument| of learned counsei for the

facmg trial and DPP for tie state and have gone through the 

record available on file.

accused1t ■ I

■/

14. Fir.st I will take start regarding observation of the case from .
PW-3 constable Fazal Muhai^ad who is witness to the .

pointation memo Ex.PW-3/I through which accused Zahir 
Shah and Misal Klian pointed out the secrete' cavities of the ‘ '

vehicle in the Police Station in, which - they had kept the 

contraband material and thereafter

1i

a proper photography 
^ session from Ex.PW-7/M |to Ex.PW-7/J7' was effected. This ’ ■

witness was' subjected tp cross examination, but nothing r
^ ,,, Dlslricl&Sswirinf ,

material could be extractec from him which could .benefft-'th^^^O - ,
case of defense ratlier thc-iavities made in the cany van.have 

been highlighted by the accused named above.
15. Complainant'of the case ilabib Sayed Inspector who during

I

the days of occurrehcc was posted as SHO PS Alpurai 
recorded his statement and fully supported the,averments of 

Mxirasila Ex.PA/I and tliat of FIR Ex.PA and narrated the
same facts which took place right from the arrest of the 

accused Zahir Shah and Misal Khan and to extent of 

weighmentof Chars by ipeans of a digital scale, separation of 
10 grams of chars from each slab coupled with seizer; of - . . 

Suzuki van bearing registration No. XRK/9653 white in color 
as Ex.P-1. The learned counsel for defense cross examined,, 
this witness at length wherein certain confradictions have been 

pointed out but the remaining portion of his evidence was un­

rebutted and nothing material could bp extracted from him to 

benefit the case of defense rather he reconfirmed the process of .

I

\

t ■

I

i
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of .the contrabands .from..
I f I.. 4<L|1 cavities of Carry ^ etc. However learned comsel for N

. olyected that this-witness has admitted thafwhcn the;

"^^SS^^wasStoppedorrthebkso^

“Naka Bairdfi” the state Was taken to a deserted-pl^oenearto v;;
Pie-checkpoint which should not have been done by.itoiice and

it should have been checked on the'checkpoint where it was 

. stopped. In this regard the court observes that the; vehicle m 

question was stopped at main Shangla Top Checkpost which

is situated on.the main road and if its checking was. started; at
of cars which .

I -■ I
I

I

V

;I <
I

■ t

•the said place, it would have led to a long queue of

would have'certainly created hurdle iii the smooth running of 

the traffic as‘there is no other road leading toWards Alpurai at.

f

«
■?s

Shangla, therefore the said^vehicle was taken to a side, tire;.,., 

is justifiable where the local police could do the chccldhg . ■ . 

process without creating ariy hurdle in the traffic and
. Another objection taken.by the le^ed counselis that 

in Para-5 of the cross examination'of PW-4 it has been stated. ^ ^ 

oycred in shape-of slabs

I

same

manner

that the Chars was rec
examined in the court thd; same ..were in powder .1 
witness has himself clarified this,aspect of the situation that the ' ; ■ ;

I

I

v>^

Chars usually gets in powder form when it is taken fr6m;prie 
place to another. The, prosecution wh|pess in this regard is .' V:- 

correct as the contrab^d material after its sealing would have .
several places 'right from the place of -";-

U' ‘
.X •.

•?/
\

been shifted toA:
I"

nee, police station,.^^khka^:and to:the court etcA,^ 

contraband-material might have’;:
occurref

coupled with the fact that the- 
also changed its nature -due to climatic condition^ of freiarea, ■- 
being very cold especially in winter season. Anofticr objection ,

1 ?

r

that the local police-has'notwhich was laid down -was 
associated any independent witness to the entire inquiry ; , 

In tliis regard it is stated that apart from the factvJ
proceedings.
that there are no n6arby shops located from wherp the recovery . ; _ 

was effected but it is usual routine of the locals-that they try, 

not to' associate fremsclves in the investigation proceedings'sO',; ■...

r

/

ANV \l

CTO

>
j

t

ji
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^ / t'-' \
■liU ' '

'‘l\ avoid enmity -^vith, either of the party 

.'l^hlnH there are numerous judgment of the honorable su'perio^fl'^ 

whereby it has been stated that the police officials are as '^-' 
witnesses' as any independent witness provided no mala ^I

On the oth% 5

1
1

\

fideds established on thejr behalf. In the instant case no siich 

mala fide could be establithed on part of the local police which

could justify that accused 'facing ’trial have been falsely'

^ enrobed into the case io hand, therefore this objection of the 

• learned counsel as raised stands declined.
t

16. Muhammad Asim learned . Judicial Magistrate/Alpurai 

. presently posted as Senior Civil judge Buner has recorded 

confessionarstatement of the accused Misal Khan son of Toor 
Khan- as Ex.PW-6/2 and during his statement the learned 

Judicial Magistrate has given a detailed- statement regarding 

the same but nothing mat jrial could be extracted from him in

the process of cross examination rather on the basis of said 

confession so recorded u,s 164/364 Cr.P.C co-accused Aziz-
K 1 ' ' •

ur-Rehman and Ali Shah were also made accused after due ■ 
investigation. The eonfeisional statement of 

Khan would be discussed subsequently. (CampCooiSwai) ■

17. Sayed Rahim Khan SI/SHO Alpu^i is the investigating 

officer of the case who after recording of his statement was put 
to lengthy cross examination but nothing material could be 

extracted from him other than the fact th^ he admitted that as 

per his investigation he could not collect any material evidence 

against the accused Aziz-Ur Rehman and Ali Shah.

18. Xhese are the material , \vitnesses of the case who deposed 

■ evidence in favor of the prosecution which has been properly .
discussed. , . ^

19. Now I would like to discuss the confessional statement of 

accused Misal Khan Ex.PW~6/2 which is quite in detail but 

would simply observe that he has explained the whole scenario 

by averting therein that he got inducted in police department 

(Special Branch) as driver on dated 01.7.1988 and therea^er 

serving five years he got posted to CTD Peshawar and .during

»

I

>

CTDkp t
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of occuncnce he was perfonning his duties as driv«

^ Official pickup bearing No.A-1971. That'two years before. 
' ■ '^y .so/i stood' guarantor for His friend namely Azim' feladng.tb 

W^Jj^j^*\purchasc of a motorcar but-in between said Azim disappeared 

and the whole responsibility'of the debt of the. car sWfled to his 

shoulders due to which he started the business of transportmg

j
I

;
»

1

t

!■

/.

Chars from one place to another. That on dated 16.04.2015 he 

; took , leave and came to his native ..village whereby on the 

following day i.e. 17.4.2015 he met accused Aziz-ur-Kehm^ 

who handed over ihe' task of transportmg' the contraband- 

material in question'from Badraga to District Shangla for 

consideration of Rs.40,000/-to accused All Shah due to-which 

he hired the Suzuki van of accused Zahir Shah for the sum of 

Rs.8000/- and thereafter the Chars was kept in the secrete 

cavities of the Suzuki van and subsequently they were held at 
Naka Bandi Point at Shangla Top. Such a detailed confessional ^ 

statement cannot be ignored as it has explained 

.accused who participatecj in the crime. This story as%ar?ate3' 

by the accused was not even known to the investigating officer 
of the ..case nor to any other private person^ it is further stated 

that the confessional statement has not been retracted by the 

said accused.

t

* \

9

1

f

^,1

20. It appears from the record available on file that the occurrence 

took place bn IS.^lS at 1300 hours while the report is made 

y on the same day at 1340 hours. SHO PS Alpurai is 

complainant of the present case and. as stated earlier he has • 
recovered Chars weighing 11388 grams from a vehicle smartly 

concealed in.its secrete .cavities .'Meaning thereby that accused - 

Misal Khan and Zahir Shah are directly charged in a prompt 

FIR . So far as case of the accused Ali Shah and .Aziz-ur- 
Rehman is concerned it is stated that they were neither present 

on the spot-nor any recovery whatsoever has beeih effected 

from their immediate possession or on fiieir pointation but if 

was during the course of investigation while co-accused h'lisal 

Khan made ajudicial confession and named them. In the given ;

/

»

{

f

/ .

r

t

It

t
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, <''v^ v/bii^ubstance3 the evidential value; of. the confessionai^V
^%( t\ ^ ^ '■." ' . •

* i 1''( \V -/ js^atement of co-accused Misal Khan qua if looked into detail,
that statement of one accused is not acceptable 

against another accused even if it is a confessional statement'if,

Page 9 of 10

1
the same is not corroborated by any cogent evidence therefore

j

base of these two accused to the extent of conviction is set.y

aside. Huge quantity of contraband has been recovered at the 

hands of local police fron the secrete cavities of the vehicle on 

the spot and in presence c f accused Zahir Shah being its driver ^ 
and co-accused Misal Khin sitting in its front seat. Both these ' 

accused have madc.poiutation of the recovery/secret Cavities.
; . of the vehicle m PS .vide poiritation: menio Ex.PW-3/l’ which ■.

properly photographed while photographs^ available ' 
Ex;PC/2 to Ex.PC/12 till its weighment by 

of digital scale. In this regard site plan Ex.PB is also 

prepared which is anothej- supporting document to the

j
I

has been 

on record which are
means

r
case of

prosecution. Apart from this accused.Misal Khan: has made a J 

proper judicial confessiin u/s 164/364 dr.P.C befgre leamed^S^' 
Judicial Magistrate Alpurai District Shangla 

Ueen retracted. It is also worth to mention that nhe

-iCz:
,vl

accused
have recorded their statements u/s 342 Cr.PiC but have not 

.1 wished to examined

' d
=i

•• oath U/S:340(2) Cr.P.C neither they 
have produced any defense which would have convmced the. ' 

court. Meaning thereby they had nothing in re-buttal to justify, 
their stance. Moreover the FSL

onI \

A?..

report of the recovered 
contraband from accused Zahir Shah and Misd Khan Ex.PK is
also in positive. Needless to piention that the Cany Van which - 

for die otfence has been retumed to the brother of 

accused Zahir Shah which further convinces the court that Kc is 

equally involved in- the transportation of Narcotics. The 

offence is of high moral turpitude and is against the society in ' 

general public due to which no concession can be given to the

. accused from whose possession the chars has been-recovered.. .
21. As discussed above in*detail case against’ accused Aziz-UTr 

Rehman and Ali Shah could not be established through

r

I

any

1

r
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‘'’\n bail their bail bond. stan®\ ;, 
r^fi ^ died against them. Tl^ey are on bail me. ^
' ^ ,, J/ieelleL the smeties-are discharged from the liabilities,

bonds; -

acquitted of the ch^|^\are

;
■"»

N •'•fv•• m;
,edMis^Khanand^ahk:Sh^iis /

^ 22. So far case against co-accuse
conoCfned; it is held that proseeution haa remained successfiil

' against them therefore keeping m.
•• it

in proving the allegations 
view the quantity of Chars i.c.ll388 grams and section of law 

mentioned in the FIR i.c. 9-C of the Control of the Narcotics

Substances Act 1997, cjch accused Misal Khaq and Zahir 

Shah are sentenced imcer 9-0 of the CNSA to undergo ,
I ; , - • '

imprisonment for life along with fmc of Rs.l00000/-(one lac)
t each.or in default to undergo SI for one year each. The accused 

are in custody, benefit of section 382-B Cr.P.C is extended to 

, them accordingly.

2S.Case property i contraband material/Chars weighing 1138§ 

grams be destroyed while Carry Van having registration No.

i.e..i

(
LRK/9653, white in colour be auctioned in accordance withI

I

law but after the period of expiry of appeal/revision."

; 24.Copy of the judgment is provided to the convicts free of post

today in the court and thiiir thump impressions to this extent,
1 have been taken bn the border bf'the order sheet as a to^cen of

1

. proof, . ,

25.File of this court be consigned to record room after necessary 

■ completion and compilation.

i

vji
t

f

AAnnounced.
24/11/2016

ALI

..«.c4w5*Session

-I-
i, CERTIFICATE.

',.CertiCed"tKat this judgrrient consist of 10 pages, each page has 
j^^>:TOli^ri rea^ Bigned‘arid corrected by'me, wherever necepaty.
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\JUDGMENT SHEET. ,
^ IN THE PESHAWAR HIGH COURT, ; 
MINGORA BENCH (DAR-UL-QAZA), SWi .> 

{Ju’dicioi'Department)

i) 255-M/2016 -

■Xahir Shnh s/o Nowwoz Khan r/o Badraga Dargai, Matakar.d . 
A]^cncy>

,{ :

/—■

(

(Appellant)
Versus

The State. (Respondent)
, 2) rw.No. 277-M/20M

Khan r/o BadragOy Tehsii Uargai,
\

Misal Khan s/o Toor 
Malakand.

t'.i !
> ']/ (Appellant)

'V/
:•

The State. (Respondent)i

ITesoiit: Farhanr. Manvat, .-Uvocatc for appeUant 'Zahtr
Shah.

M/S AdliKhan Khalil and M. MasoomMwh.
for appellant MIsat Khan.

Mr, Hc:j NoK-ti, Assistant A.G. for State.

t

*

tB.12.2019Date of hearing;

JVDGMENT

apSHAD all Our tliis judgment is 

dispose of and decide the instant Ct.A, 

:’55-M/2016 filed by appellant/corvict ,oahn

Shah as well as the connected Cr.A No. 277-M/2016

Misal Kitan, as -.o.u

SYED

T • * c r
' ii.CoU't

S'"-'!-

if;

aimed to

MilTJO'd I

No

:■

prei’ciTed by appcUant/cdnvict 

these appeals are emanating from one and the imhe 

of the' 'e.5med Sessions .hidge/Jndge.
judgment

OSPI'N^ ^ Shaipfhi, Camp Court, Swat, in 

p.I.A No. 112 dated 13.04,2015 registered at PN’ce

Special Couit

. K!. ^ '>4

HrailiMt-NttX'.ViV-uA^'lT»J*t OS:

F

yi
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t

\
t

■2 -

Station Alpurai, Districl Shan^a, whereby both the 

appellants were convicted u/s 9 (c) of the Control of 

Narcottb^iibstances Act! 1997 and sentenced to tb 

. imprisohincnt'with fine of Rs. 100,000/- each 

undergo further one yea;r S.I in case of non-payment

,1
i

. ^ / ;
I t

»
or to

I

of fine.
■■yiA 'A

The police of District .Shangla had 

received infomialion that huge quantity of narcotics 

will be smuggled through a Carry Van to District ■ 

Shangla, therefore, Habib Said Khan, S.H.O of P.S 

Alpurai (PW-4) in the company of Sher Muhammad 

Khan ASI (PW-5) and - constables Amir Hussain, 

Tausif Ali and Saif Ullah (not produced) leaded by 

DSP Circle made a barricade at Shangla Top check

2.!

2\--.'A V,
\ V

V'
I

I I

»

II

18.04.20r5. At 13:00 hours, a Carry Vanpost on

bearing Registration No. 9653/1..RK, bqing driven by

was stopped by
AfJAJED

;•’( M- •. Bench
M nii-'ir:! 0.’' ■!Swat,

appellant/Convict Zahlr Shah, 

constable Saifullah. The person occupying the front

♦

\
t

of the said vehicle disclosed his name Mi.sal 

Khan (appcliant/convict in the connected appeal)., 

thoroughly searched during which

seal

'I

The. vehicle was 

nine packets of chars, covered in yellow plastic 

recovered from secret cavities of the

T

1

bags, were

doors of the vehicle. On weighing the chars througli
If

/INV 

CTO KP were fourid to be of 11388digital scale, the same.

DB:
r

l

t

;

t jryir *
f
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grams. 10 grams from each packet were sepaiatcd 

for analysis through tae Forensic Lab and sealed in

the remaining bulk of 

also sealed in septate parcels. Ir. ^

separatei^parcels' whereas/ /

11298 grams were 

this regard recovery memo Ex.PC was^prspared and
I

Cl f
both the appellants were arrested on the spot.

reported through

the basis whereof forma! ,

i. .- ,-A
The matter wass'/ 5.(

•T.

\b; Murasilc (Ex.PA/lj ,cn

rheregistered initially against 

ppellants/convicts. During investigation.

Khan recorded

21.04.2015

F.I.R (Ex.PA) was
*

present a
h;sMisalappcUant/convict 

confessional statement (Ex.PW-6/2) on

Judicial Magistrate (PW-6) in light 

whereof the acquitted/'co-accused All Shah and

also arrayed as accused in the

before^ the

Aziz-ur-Rehman werer

case. .
of investigation, 

for trial of the accused.' 

of trial against them, the

ivaesriiD After completion4.y(
■c^h.wwnr '.'otjrt llnnr*'

[jar-ul-t;.h7a, Sw.it, challan was put in Court

Lbon commencement 

prosecution produced

whereafter they were

1 seven witnesses in support of 

examined u/s 342,
its case

innocence, however,

. Statements, on oath

Cr.P.C wherein they professed

they neither recorded their own

examine any witness in their defence,nor opted to

(V conclusion of trial, the present appellants.
7DSF/INV 

CTD KP
t

T»J»nwA/7i*| Ot.

fe
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Zahiv, Sliah .-md Misal Khan were 

sentenced, through the impugned

;judg.n^'"^ereas 'their t^-Jo eo-aeeused ,were '

. ..acquitted of the charge. Hence, these appeals. .

heard 'the arguincnts

on behalf of the 

learned Assistant A.G. 

record with their

convicts namely

convicted and

\ •ofWe have

/'V ••

■ 5./(■

leanicd counsels appearing

appcllants/convicts

behalf of State and perused the

i^(
and the• • V / , /-V

V
.V,

on
t ,

able assistance.f

version is that the 

the secret cavities of tl\c 

effected by Habib-

The prosecution6.

of chars fromreco\’ci7 

Can7

Said S.H.O (PW-4) 

the v.rhicle was stopped b;/ 

check-post, on cursory sea 

yellow packets in the 

• vehicle was moved to Uiq

of thorough search, where the chars were

vered from the sard vehicle. PW-4 during cross-

i

Van No; LRK.'96^3 was

. According to this witness, when 

constable Saifuliah at the

rch thereof he had noticed

vehicle and therealter fre

d-ic nearby helipad for- theAT'^^ST '.D
i/

r
--'I f.'cnfl' 

0.m‘ui-O Swjl. • purpose

reco

examination stated that;

/t/'z '/l/>1'tj//t/-(

•1

ctokp
“rlU ,t

■t.Vr«V»l’l os:

{£, J N»

t

L
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!
* Close perusal of the F.I.R and statement 

of the recovery officer (P'Wt4) would reved that
If

r
;

pros^icution has adopted tw6 different versions 

regarding the recovery of contraband from the 

'Vehicle.' According to the first version mentioned in
:VA:; •, : • . •

the F.I.R and examination-in-chief of PV/-4, the

t

V

\

\
ebars were recovered from secret cavities of the

vehh'Ie but according to the second version ^

emerging from cross-i^amination of PW-4, he had 

noticed yellow packets on cursory checking of the 

vehicle at the check post and recovered the narcotics „ 

by taking the vehicle to helipad at a .distance of 

40/50 feet according to the statement of I.O (PW-7).

In such situation, we cannot determine that which of

r

i

f

i

the two versions is triic. lf statement of the recovery
r

officer is accepted as true then it would definitely 

nullify the other version of prosecution in the F.I.R
t

that the narcotics were recovered from secret 

cavities of the vehicie.'Thus, the mode and manner 

of the recovery has not remained the same as set 

forth by prosecution in MurasilafF.l.'K,

It is evident

appellants were at some distance from the vehicle-at 

the limc 'of its search by S.H.O. Although-- the 

recovery c!)rficer (PW-4) has stated that:

ArrESTiiD '
tE minrt

Bench
Mincior.t D.^r-ul-Q,5w,>(,

■T

J

II

I the record that the7. om

O
5

I

t

att '•‘tioirtli Mf. Juitii™ .

O'.,:

»

::> . .
>

f

\
: >

i

* If

Cl
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However, Sher Muhammad Khan ASI 

(PW-5), marginal witness of recoveiy memo Ex.PC, 

has admitted in his cross-examination that:

r

-S-o\

■/ 7^

, ’■^>8®/’ '■■ J 

. ,• ./—O'/

1

/
; )o.I *

V
'• i;. i\'r I

C'A ••
V-'.r.

»

The above admissions of PW-5 make it 

not an eye witness ofaiiundantly clear that he

ery of chars because he was standing alongv.'ith

the accused at a sufficient distance from the vehicle

was
t

recov

0 vvhen it was searched by PW-4. It is pertinent to note 

here that prosecution has examined only die said 

Sher Muhammad Khan ASI (PW-4) a-^ attesting

I

/TESTED
IK

L'/imjner
' PcihAvvar :CcKirl Bench 

Mirioor.t r.vi .ul-O.aza, Swftt. vdtness of, the recovery memo tmd the otner , 

constable Amir Hussain was 

of the above stated 

of PW-4 cannot be relied

marginal witness.

abandoned. Thus, in view
1

position, the statement

for maintaining conviction of the present

5

r

Upon

appellants.
t)SP///S(v
ctokp ^ Another glaring inconsistency in'the 

which we have got notice of is th-

/ ;
f.

prosecution caseI I

ho«*M M' lirtt!** fcnS»<S AT'
!fKT:LitMi.AinK»-W««iAlunid 

«/»!• roAf’J'-'V'-

.0*1T,J*muV>f|
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number of persons seated in the vehicle when it was

at the check post. The recovery • 

though has staled that only the 

boarded in the vehicle at the

r. /-'^tapped by police 

officer (P'W-4) 

present appellants

relevant time and in response to a suggestion put to,

;l ;• I

were

4'. him he stated that;
O.. ( .

.1/

Agaiiist the above assertion of PW-4, 

the eye witness PW-5 has categorically admitted in

his cross-examination that:

o •/

■ -'-V

V;- V

.i

above-mentioned situation hasThe i*

case and itserious dent in the prosecution

police had specifically chosen tWo 

i.e- the present appellants,

created a

that theappears

out of four persons

vehicle for their nominatiori :;s 

, The mentioned factor

\
boarded in the 

accused in the present case 

has lurcher rendered the prosecution

i\;-iE>T£D
*/• •• 

f ^-.-Amuncr
Pc<;vv.'/ftr i :.£;/Courl Bench
MtnqorA n-tr-..l-Qaia. Swat. doubtfuicase

in theas such, conviction of the appellants, m
4

circumstances, was not safe.

However, the fatal discrepancy in the
9.*

establish sa.ccp.osecution case is its failure to

,tody/uansmission of the contraband and samples '

whom the

not producej^^

DSP/Hm V 

CTO KP cu

Lab, Muharrir of the ?.S, -to
t

' allegedly entrusted, was
1 to

was

r

\ri;
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have explained the satebefore the trial Court to

of the contraband. While replying certainr (
custody

the ‘defence counsel, the rccoveiyquestions of 

officer (PW-4) stated in his cross-examination that:

iSjf
9/ 19/)^

■i f-
t

J

*

. >, .5X .'\' \--

- The recovery officer, has admitted in 

cross-examination that each packet of chars 

of siab and further clarified that;

was in
■

the formt

-t/ tjit/Ji£'''slabwCia4-'ir'/

When the parcels of chars were checked
■i

before the trial Court the same were found in powder

form and it v/as iccorded that;

Although the recovery officer has tried 

explain this situation by stating that the -case 

assume the form of powder by shifiinf

ITEl^TED

P'jjfi.;'--■ ' High CtXJi-l Bench 
N.iriiljo-Dai'.u!-Qa23. Swif.

to
1r •v

property can

it from one place to another, however

officer cannot be acceptca

, this assetliou

i‘because
,1 of the recover/'

exhibited before the Courtthe case properly was
only after almost six months of the recovery. The

CTD xp
r

custody of the contraband is ftirther suspected
safe

Mo«>^ Mr. lurtta06;1

I

I,
it’

> • . 1*.r
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: the admissipn of the recoveiy officer/
in view ot

t
/

stating that:
/ :

i

^.' Vv HIG^' \X c..\ ■ The above scenario leads us to the 

that safe custody of the .contraband has '

* o"N

X>. TiK-
> A ■ conclusion

not been established by prosecution.

■Regarding
1

samples to Forensic L^b 

transit receipt Ex.PWw/lS, tlie samples were handed

Zia-ur-Rchman No.^ 927 or

t:< • )\-\ 1
V

of 'thethe transmission

according to application/
LQl

>
T

constableover to
to Uie S^L20.04.2015 for it‘'.,onv/ard transmission r

were/ delivered on the next day

has not bothered to

J

l.C
where the same

I

21.04.2015. The prosecution

to have r;xplained -^ha; fotexamine the said peison

ho had retained the samples with him 

between 20’^ a!id 2 b d
what purpose 

during tlie night falling:
TbOTT

\\i ni i ac r
•'ttr.h:- -.-I 
Mmq.. • safely be. conclu-.ied that tlicApril. 2011'Thus, it can

of custody of the contraband since the time ott

chain
the lab has not rcm.ainedtill delivery to

he I'.S.L report ih .the present ^

authentic dpeurneni against 

in-view of thc.nr.critionec 

V'isdom in this regard is di awn fwm

recovery
case

intact, hence, t.iie 

cannot be considered as

the appellant^' convicts
DSP/IN y
CTD KP

n.
circumstance".

I.j.mi/'JTS'I

f
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the judgment ol the august Supreme Court of
I * > . *■

Pakistan in the ,'case- titled "The St^e throij^ 

Rei^ional Director ANF V/s. ImarH Bakhsh and

■ [

.i

/
\ I

•/ ''^Others" 2018 SCIMR 2039 wherein it^vas held that;,,
f.

“The chain of custody begins with the 
of th.c seized drug by the Police 

includes the separation of the!oj(''-i'.' ^
[C..

\o recovery6
and
representative snmple(s) of the seized drug 
and their dispatch to the Narcotics Testing 
Laborator)'. This chain of custody, is 
pivotal, as the entire construct of the Act 
and the Rules rests on the Report of the

^ 1/i o ' ^ ^ \ (

{

\.
'-V

Government Analyst, which in turn rests on 
of sampling and its safe and 

custody and transmission to the'
the process

i
secure
laboratory. Tb^ prosecution must establish 

chain of custody was unbroken,I that the
unsuspicious, indubitable, safe and secure^ 

Any break in. the chain of custody or lapse 
in the conlrol 'of possession of the sample, 

the safe custody and safe

f

will cast doubts on 
transmission 

impair and vitjnte 
reliability of thu Report of the Gcycrnment^ 
Analyst, thus/rendering it incapable of 

sustaining conviction”.

of the sample(s) and will 
the conclusiveness and

. ;^’T^TE0
1 I

L'

Pc’.h.uv^/ ■ify. Court BeneJt 
Minijor.'V s/'-i.l-f Sw u. Tills vitiw was followed by the august 

in nnotlier judgment handed down inSupreme Court m

the case of "Msl State and
i

\
another” 2019 SCMK 1300. ■

to the confessionalMoving ■ on ■11.

statement of llic appellant/convict Misal Khaii, when 

the prosecution-.casn is replete with contradictions 

and inconsistencies of blatant nature, his conviction

n
DSP/I NV 

CTD KP
1

s
ItOrtVl05;til* rf'Vl.O’J*!

i
—' .'.“I* '• '- * T'*' ' !
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/I

« /

/ -11/

/ on the sole basis of^ his confession cannot be/I

f

maintained which w^s not only recorded, after three 

''days of police custody but the same was retracted byf/

him during his examination u/s 342, Cr.P.C. Wc
i

* i would not deviate from the settled principle of law-- cO'i
■ \

■ -'
/ hr that an accused can, be convicted even on the basis). • -k ■j 1

!
.V' .1

of his retracted confession but the condition laid>•
• 'v Vi•i

^V'a‘ '

down by superior Courts in this regard is that it must 

be corroborated by the prosecution evidence which

factor is missing in the present'ease. It is also a trite
I

law that prpsecution must prove its case against an 

accused beyond reasonable doubt ^d his conviction 

cannot be based on his sole confession. As discussed 

above, the prosecution case is suffering froms various 

discrepancies and ^inconsistencies giving, rise to 

reasonable coubts in prudent mind qua":hc

f

f

I

AT'^ • SAED
. ■ '

.'vC-.-..urt Bench

many

guilt of the appcilants/convicts and the prosecutiqn 

has hridly failed to establish its case against them

*

beyond shadov/ of doubt, therefore, their conviction 

cannot be maintained on the basis of sole contessionf

i recorded by appellitnt 'Misal Khan which neither 

be vciuntaiy nor true. Guidance is sought

t

appears to

from tl'.c judgment in the case titled "DaduUg_o_^nd

bTODi n
Qngth^V/s^rhh.^t^. (201^5 SCMJR 856) wherein 

though the coii.iession of accused 'was relied upon
I

■ C'.-
it



/ *
/
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but it was considered in combination with. other 

convincing and tmstworthy evideixe of prosecution

aad it was laid, down that.,

“This is settled law that conviction could.not 
be recorded on the sole basis of confessional

i statement and titc. prosecution has to prove
its case beyond any shadow of doubt”.

r

i

In light, of the above discussion, the 

has .failed to prove' the guilt of 

beyond shadow cf .doubt, 

and sentence are not

* Vm.

):S ;z
•'r-y

-v-
‘'.cAV. ••

: •.»;V^ prosecution 

appcllants/convicts 

therefore, their conviction 

sustainable in the circumstances. Resultavitly, tnese
r

appeals are allowed, the impugned judgment is set 

aside and the appellants/convicts namely Zahir Shah 

and Misal Khan are acquitted of th,c •charge m the, 

present case. They, be set at liberty fortln--.-ith if not
1J

required in any other case.

■ Abo\c'are the reasons of :rui" ihort
J3.

orders of the event,late.'
1

Announced. \ y____
Dl: 03.J2.20J9 ' •JUDGEt

/ •
/

.j.No-'—.......................—.r**---------
NaniL- of Applicant—^
Date of Presentation of /
Date of Completion of Coiic^.y^' /
No of Copies—----- ---

/ >

'yfess •'f

terHi'ifid to-be true i
.■/i' •Urgent ..... .......

Fee Charged---------------
Date of Deliver/ of Copiosy^^ ----- 7^

DSP/INV
CTD KP

ra:o\M.INlR 
Pc-:;i>v.-uf Ifigfi Coen. U'iQya/D/R-iiVi;
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paKHTlIIMKHWA SERVICE TRIBUNAL,
, pesrka-V-^l
■ 'W: ^

m
Ki'iYBER

PESHAWAR
t

Service Appecil No. 1407/2020

Hairs' rozina rehman
MISS FAREEHA PAUL

^JEMBER {T} 
... MEMBER(E)

. [M':F0RE: '

Mjsai Khan S/0 Toor Khan, Ex- D: iver/Constabie C.T.D, Peshawar.
....{Appeflant)(

Versus

Senier Stsperu-stendent of Police, Hqr; Peshawar. 
Deputy Inspector General, C.T.D, Peshawar..

3. Inspector General .of , Police,
. iPe.shawar.

‘I

C.P.O, Khyber Pakhturikhwa

espon dents)
t

Mr, Mu ha mm 3d Masoom Shah , 
,^dvor;ato For appellant.'.

Mir.' M'jhammad'.'Xdeel Butt, 
Add!. Advocate General • , For respondents.

.10.03.2020 
19.07.2022 
19.07.2022 '

Date of Institution.
Date of Hearing....
Date of Decision.,.'.

JUDGEMENT,

MEMBER ffe): The service appeal has been 

Section 4 .of the Khyber -Pakhtunkhwa Service 

1974 against the impugned order of respondent Nt). 1 

. dated 03.09.2015 whereby appellant was dismissed from service and 

O’.G NO.. 75/CTD dated ■l0.02.'2020 of respondent No. 2 whereby his 

rcpresenlatioi-' was hied, with the prayer'that the orders may be set

FAREEHA PAUL
t

ii'vd'.ituted undei’

nriburial Act.

CTDKP
and tlur appellant may b'e reinstated^ in service 'with all backasioe

k
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i>

meinnrandum of appeal, are that; the2.. . Brief facts, as per

appellant was appointed as constable/dhiver on 01.07.1988 in th.e 

Police Department and vyas posted in Special Brach Peshawar. He ■
\

w5s implicated in FIR No. 112 dated 18.04.2015, ■ Police Station

9-C,CNSA 1997 and was arrested on spot. He' Alpui i, under ^Section

informed the department about lodging of said FIR and his airest.

initiated against him in his absence

custody of Otstrict Jail Daggar (District Buner). On 

dismissed'from service on account of absence. 

During period of his custody he' was kept in different jails including 

Central Jail'Haripur and District Jail Mardan. During that period the 

Trial Court initiated ciiminal proceedings against the appellant in*the 

c®urt of District .ludge/Zilla Qazi/Judge Special Court Shangla Camp 

and after completion of the trial appellant was

(

Departmental proceedings were
I

when he was in

0.3.09.2015 he was

\

. 'Cburt, at Swat

convicted to life imprisonment alongwith fine of Rupees one lac vide
/

'order dated ■ 29.11.2016. Benefit of Section 382 CrPC was also 

extended to him meaning thereby that he was behind the bar since

I

I

;

the dale of his arrest i.e a lfi.04.2015. Feeling aggrieved from

judgment dated 24.11.2016, appellant filed Criminal Appeal. No 27/-

03.12.2019. Hon'ableM/2.016, which cam.e "up for hearing, on

Bench allowed the appeal an^ setPesiiawar High Court, Mingora..
1

aside' impligned judgment with further direction to release .him fromDSP/I 

CTD KP
\

Joil. U; took lo’ to 14 days for completion of due process of law and 

formalities after which he made arrival to his duty but he was handed 

the iimpugned order doted 03.09.2015 of disrnissal^rom service. 

On .08.01.20.20 he submitted departmental appeal before respondent

t
i

■ over
(

n.

}
’'•'•'-I- r-:.\

■K ■!>
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10.02.2020. Feeling aggrieved he'No. ,2-which was rejected on»

submitted'the service appeal.
f

notice who submitted written 

the appeal. We heard the learned counsel

RespondorTTS"were put on 

repiies/comments on

for the appellant as well'as-the'Assistant Advocate General and

with connected documents minutely and
t

t

■perused the case file

thoroughly.

counsel for the appellant contended that the 

n 18.04.2015 and he had informed

was not followed

The learned4.

appellant was behind the bar since

his office' He further contended that due process 

before his dismissal from service; that neither charge sheet and

notice was served uponstatement of allegations nor any show cause

him through the jail administration. He invited the attention to the
I

order dated.03.09.201t> through which the appellant was

stated that the same was neither

ImfjLign'ed

dismissed from service and 

endorsed to the appellant nor served upon him, rater it was kept in 

lie further stated that appellant was acquitted from, the 

levelled against him, he should be reinstated in

«

-i

office
I

baseless charges

service.

y I

the other handlearned Additional Advocate General onb. The
1

contended that the appellant was dismissed .from service aftei 

all the requirements. A proper departmental ■ inquiry 

and all the charges levelled against him were proved. He 

conviction from the trial court and willful 

sufficient proof for initiating departmental 

ujoi" punishment. He drew the attention

was
0^.{ulfilling

/
I< carric^d out•(

• ^■furfficr contended that

. .absence fronc duty was

' ij r C’ c codings a f' cl a w a r ci i n g . a

I

I
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which he himself confessito the statement of the appellant in 

about committing the crime.'

that departmen 

his absence. It

i
bsfoTG US indicatGs 

initiated'against the appellant in 

ecord that the Hon'ble

Record presenteo6.

-proceedings were
Peshawar High €oi

evident from the given re
and' sentence ofconvinced that the-conviction

the circumstances where prosecui
,. ' Mingora Bench was.

not sustainable inappellant was 

failed to prove the
and hence acquH 

. This Tribunal feels that 

to the appellant be

he was acquitte
»

informed his high ups about 

wo.uld have been to put

guilt of the-appellant/convict

him of the charges leveled, against him

punishment given by the respondents
major

FIR lodged against him is not maintainable as
on

The appellant hadthose charges

better course of action

ion till the final decision of the court of law- Now a
, arrest and a

under suspension 

appellant has 

punishment of 

dated 03.09.2015 and 10.02.2020

no reason to holdbeen acquitted there is

the impugned .0 

set aside and the appell 

date of dismissal. The perk

dismissal from service. Hence

are

w.e.f the• reinstated into service w
shall ■ be treated as 

rest of his absence to be trea 

left to bear their ovyn costs.

remained' behind the barwhich he

suspension with full oay'and the

o leave gf the kind. Parties are

y-rMiri- in PeshdWdr' and ,g/Ven uno Pronounced in open court ^ 2022.
hands and seal of the Tribunal this 19 day of July,7. ■

mej. .y\!jC w/
^ / i:hehat

Member
(( ROZI N'A.^RE H M A N )

M.ernbVr (1)
V

/

}
V.
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TN THE SUFREMb COURT OF PAKISTAN 
(Appellate Jurisdiction)

CPLA NO. 72022 '

I

Senior Superintendent of Police, GTD, 
khyber I^akhtnnkhwa, Peshawar & others .'\

r
•PETITIONERS(

VERSUS
Misal Khan RESPONDENT.

j

Appeal front . Learned,Khyber Paklitunkhwa Service 
Tribu.unl,'Peshawar ’
Advocate General, Khyber Paklitnnkhzva, 
Peshazvar
Mian Saadullah Jandoli/,40R

f

Counsel for Petitioner
i

Instituted by
u

i

/

'
T

I

1

i

1

t

I
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The enquiry proceedings once started should be held without intevntpttoii, 
far as possible, on day to day basis.
On receipt of the enquiry report the case should be processed expeditiously.

It should be impressed upon the Enquiry Officer that the quality of work 
produced by him will rcHcci on his efficiency, which will be recorded m his
ACR.

as
(7)

(8)

(9)

initiating officer should record his assessment of the Enquiry Officer’s 

performance in the ACR.
: Circular letter No.SORll {S&GAD)3{4)/78, dated 3id October. 1984)

(10) The

(Authority

Stoppage of increment under Guverniiient Servaiiis 
(Efficiency & Discipline) Rules, 1973.

Instances have come to the notice of the Government where the penalty of stoppage of 
increment under the NWf-'P Government Servants (Hthciency & Discipline) Rules, 1973, has 
been imposed on Government Servants, who have reached the maximum of the pay scale 
thus maLg the penalty ineffective. I am accordingly directed to request that the competent 
authorities may, in Itituie, kindly keep in view the stage of die pay scale at which a 
Government servant is drawing pay before imposing the penalty of stoppage of mcremen o 

him under the above rule.
(Autliorily.Circulai- letter No.SORI l(S&GAD)5t29)/86, dated 27th December, 1986).

Departmental Proceedings 
vis-a-vis Judicial Proceedings.

The question as to whether or not a departmental inquiry and judicial proceedings can
accused officer/official has been examined inparallel to each other against an 

consultation with the Law Department.
It is hereby clarified that Court and Departmental proceedings may start from an 

identical charge(s) and can run parallel to each other. They can take place simultaneously 
against an accused on the same set of tacts and yet may end differently without affecting their 
validity. Even departmental inquiry can be held subsequently on the same charges of which 
Government servants has been acquitted by a Court. The two proceedings are to be pursued 
independent of each other and it is not necessary to pend departmental proceedings till the 

finalization of judicial proceedings.
It may also be clarified that Court Proceedings also include criminal proceedings 

pending against a civil servant.

The above instructions may please be bi ought to the notice of all concerned.

run

2.

3.

4.

(Authority.Circular leUcr K‘o.SOR.II{Si.’tGADj5(29)/86(KC), dated 8.1.1990)
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1. 2001 SCMR 2018

{Supreme Court of Pakistan]

Present: Iftikhar Muhammad Cliaudhry, Qazi Muliammad Farooq and Hamid Aii Mirza, J.i

Messrs HAHIB BANK LTD.-—Petitioner

versus

SHAHID MASUD MALIK and others- -Respondents

Civil Petitions Nos.564 and 565 of 2001, decided on Slh May, 2001.

(On appeal from the judgment dated 9-12-2000 passed by the Federal Service Tribunal, Islamabad in 
Appeals Nos; I17(R)C/E of 2000 and 1886(R) oflOOO).

(i^) Civil Servants Act (LXXl of 1973)—

‘ —S.I6—Departmental
distinction—Departmental proceedings arc different and distinct from criminal charge which if has been 
levelled simultaneously against civil servant. » .

proceedings—Difference andcriminalproceedings and

(h) Service Tribunals Act (LXX of 1973)—

—-Ss. 2-A & 4—Constitution of Pakistan (1973), Art. 185(3)—Dismissal from service—Findings of 
Service Tribunal based upon findings recorded by other forums—Validity—Acquittal from crir-'inval 
charge—Effect-Employee of Banking Company was dis,missed from service—Labour Court rei s'aced 
the employee and Criminal Court acquitted him of the charge-After insertion of S.2-A, in 
d'ribunals Act, ]97i} matter was transferred to Service Tribunal and the Tribunal on the basis of fndmgs 
recorded by Labour Court as well as by the Criminal Court allowed appeal of the employee and lie was 
reinstated in service—Legality—Instead of basing its decision on finding of a forum which ' ad no 
jui'isdiction to decide the case, the Service Tribunal should'have examined the case independently on the 
basis of material' collected during departmental inquiiv including show cause notice and inquiry 
report—Conclusion drawn by Criminal Court would have no bearing on the departmental proceedings as 
the latter had to. be decided independently —Where the Tribunal had not applied its independent mind, 
such findings of the Tribunal were not sust.ainable-CPotjlion for leave to .appeal v.^as converted into 
appeal, and judgment passed by Service Tribunal was set aside—Case was-remanded to Service TVibunal 
lor decision afresh. '

.i

Ajmal Kamal Mirza, Advocate Supreme Court and Ejaz Muhammad Khan, Advocalc-on-Record for 
Appellants. * , ■

Respondents in person.

Date of hearing: 8^*^ May, 2001.

ORDER

We have heard learned counsel for the appellants iod have also gone through the impugned judgment, 
dated 9-12-2000 passed by the Federal Service FribnnaL'.lslamabad. It is noteworthy that the Service 
Tribunal liad based its judgment on tn::; Invliug" o!’ Presiding Offeer Labour Court recorded wiiilc

r
I ol'2 20-A') OT
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disposing of application under section 25-A of tlje 1.R.O./1969 filed by the respondent, the order-of the 
Criminal Court acquitting the respondent-employee from the criminal charge has also been considcicd as 
one of the factor foV his reinstatement. It is wei'l-settlcd that the departmental proceedings are dilferenl 
and distinct from, the criminal charge which if has been levelled simultaneously against an employee. 
Likewise the Tribunal may have not taken into consideration the findings recorded in favour of the, 
respondent by the Labour Court because after the amendment in the Civil Servants Act by means of 
section 2-A for the purpose of the Service Tribunal the respondent employee had been treated to be a 
civil servant with a right to approach Service Tribunal for his redressal of grievance.' Therefore, the 
Service Tribunal will examine his^^casa independently on the basis of material collected during the 
departmental inquiry including sItOw cause notice and' Inquiry Report etc., instead of basing its decision 
.... the finding of a forum which firstly had no jurisdiction to decide the case secondly any finding 
recorded by the criminal Court regarding criminal charges against an employee arising out ol the same‘ 
transaction because no conclusioiVdrawn in this behalf by a Criminal Court will have any beaiing on the 
departmental proceedings which ought to have decided independently. It may be noted that in fact 
impugned orders .have not been passed by the Service Tribunal by applying its judicial mind and had 
disposed of the appeals in a mechanical manner just observing that as Presiding Officer ot Labour Court 
had recorded finding in favour of the respondent and the Criminal Court has also acquitted him of the 
charge, therefore, he is ordered to be reinstated. Such findings, however, are riot sustainable in law thus - 
deserves interference by this Court. '

As a result of above discussion, these petitions'are converted into appeals and allowed. Both the cases 
remanded to the Federal Service for decision of the appeals expeditiously as far as possible within a 

period of three months preferably. No order as to costs.

Q.M.I-L/M.A.K./H-38/S
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IvSupremc Court of Pakistan]

Present: Abdul Hamced Dogar and Mian Shakirullali Jan, JJ 

SUPERINTENDENT OF POLlCEr^i. KHAN and otlicrs—Petitioners

Versus

IHSANULLAH-—Respondent

Civil Petition No.384-P of 2005, decided on 14th November, 2006.

(On appeal from the judgment, dated 10-5-2005 of the N.-W.RP. Service Tribunal Peshawar in /Vppeal 
No. 180 of 2004).

North-West Frontier Province Service Tribunals Act (I of 1974)—

—S. 4—Dismissal from service on account of his arrest in a criminal case—Acquittal from criminal
charges—Time-barred appeal—Civil servant was dismissed from service, after he was arrested in
criminal casc--Civi! servant during his arrest, filed dfcpartmental represen,tatioii but did not avail,
remedy of appeal before Service J'ribunal—Civil serv-ant. after he was acquitted from criminal charge,
filed appeal before Service Tribunal, which was. accepted and he was reinstated in service—Validity
Appeal before Service Tribunal was filed belatedly from date of his dismissal and after five months from
the date of his acquittal from criminal charges—Civil servant had lost his right and could ilot agitate for
reinstatement—Acquittal of civil servant from criminal charges would have absolutely no bearing’on
merits of case as disciplinary proceedings were to be initialed according to service rules independently—
.ludgmcnt passed by Service Tribunal, reinstating ciyil servant in service, after acquittal from the
criminal charge was not sustainable in law—Supreme Court set aside the judgment-passed by Service
Tribunal and order of dismissal of civil servant from service was maintained—Appeal, was allowed.

1

I

Executive Engineer and others v. Zahid Sharif 2005 SCMR 824 and Sami Ullah v. Inspector-General o! 
Police and others 2006 SCMR 554 ref. ’

Khushdil Khan, Additional Advocate-General N.-W.F.P. and Altai, S.-I. (Legal) for Petitioners.

Abdul Aziz Kundi, Advocate Supreme Court for Respondent.

ORDER

ABDUL HAMEED DOGAR, J.— This petition is directed against ■judgment, dated 10-5-2005 passed 
by learned N.-W.E.P. Service Tribunal, camp at D.I. Khan whereby Appeal No.180 of 2004 filed by 
respondent was allowed and he was reinstated into service without back-benefits.

2. Brief facts leading to the filing of instant petition are tiiat respondent was dismissed from service on 
the allegation that on 12-7-2001 he was found in possession of 225 grams ofCharas. Case was registered 
against him in which he was arrested and sent up to face the trial. According to learned counsel 'or the 
respondent he made representation to the competeni .nithority.but did avail the remedy of filing appeal 
before the learned Tribunal challenging his dismissal. According to him after his acquittal from the 
criminal case which took place on 9-10-2003'lu- God instant appeal before Tribunal on 18-5-2004

I olG 20-Apr-23, 12:5:
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mainly on the ground that he was acquitted from criminal charges as such be reinstated in service. The 
appeal before the Tribunal was filed belatedly from date ol his'dismissal and after five months from the 
date of his acquittal from the criminal charges. This being so, respondent has lost his right and cannot 
agitate for reinstatement. By now it is the settled principle: of law that acquittal of civil servant from 
crimi.nal charges would have absolutely no bearing on the merits of the case as the disciplinaiy 
proceedings are to be initiated according to service nilcs independently. Reliance can be made to the 

of Executive Engineer and others v. Zahid Sharif 2005 SCMR 824 wherein it has been held that 
acquittal of civil servant from Court would not impose any bar for initiation of disciplinary procee.dings 
as his acquittal would’ have no bearing on disciplinary proceedings at all. In case of Sami Ullah v. 
Inspector-General of Police and dthers 2006 SCMR 554 it has been held that acquittal of'petitioner from 
criminal case would have absolutely no bearing on the merits of the case and in the case of N.E.D. 
University of Engineering and Technology v. Syed Ashfaq Hussain Shah 2006 SCMR 453 it has been

barred by limitation and on the basis of such

1

cases

;

held that departmental representat’ion of civil servant was 
representation Service Tribunal could not reinstate him in service.i

3. I'n view of what has been discussed hereinabove and the case-law_referred (supra) the impugned 
judgment reinstating the respondent in service after acquittal from the criminal charge is not sustainable 
in law hence the same is set aside. The petition is converted into appeal and allowed. The order of 
dismissal from service of respondent is maintained.

Appeal allowed.M.H./S-81/SC «
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