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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

K hyber Pakhe

: ulibhwy,
Service Trin <bva

waa}
Diary no. 565
outea. 727/ A2
1. Inspector General of Police/ Provincial Police Officer, KP, Peshawar.

2. Deputy Inspector General of Police, Counter Terrorism Department KP Peshawar.

3. Senior Superintendent of Police, CTD, Peshawar.

Objection Petition in E.P No. 91/2023

In Service Appeal No. 1407/2020.

vivieerie{(Objectors)
VERSUS

Misal Khan 8/0 Toor Khan, - Ex-Driver/Constable C.T.D,
PESHAWAL . ... oot ceeevee e sre e e nnee e oo (RESpODId ERE)

Objection Petition u/s 47/48, w/order 21 rule 10 of C.P.C 1908 against Judgment
dated 19.07.2022 by Objectors in E.P 91/2023 Titled as Misal Khan Vs IGP KPK &
others.

Respectfully Sheweth

The Objectors humbly submit as under:-

I That above titled execution petition is pending before this Hon’ble Court
which is fixed for 21/06/2023.
2. That the appellant (now respondent) filed the execution pefition for the

implementation of order/judgment decided by this Hon’ble Service
Tribunal on 19/07/2022.

That the respondents (now objectors) file objection petition on the
following grounds.

(V8]

GROUNDS:-

A. That, the respondent Misal Khan was caught red handed by the district Police of
Police Station Alpuri, District Shangla while smuggling Narcotics/Chars in Carry
Van and weighing 11 kgs. 388 gram were recovered from the secret cavity of the
said vehicle, in this connection a proper case vide FIR 112 dated 18.04.2015 u/s
9C CNSA was registered at Police Station Alpuri District Shagla (E/A).

B. That, he was directly charged in case FIR 112 dated 18.04.2015 u/s 9C CNSA by
Police Station Alpuri District Shagla.

C. That, being part of a disciplined Force (Police Department) involvement in
Narcotics smugghing in huge amount i.e. 11388 grams, is gross misconduct on his
part and also a moral turpitude. Hence, a proper departmental enquiry was
mitiated against him, charge sheet and summary of allegations was served upon
him. Mr. Sameen Jan DSP CTD Peshawar was appointed as enquiry officer.
During course of enquiry all allegations leveled against him were proved. The
.G submitted the findings of enquiry to the competent Authority. In this regard a
Final Show Cause Notice was issued to the delinquent official. He was provided
with ample of opportunities. Furthermore, he was also heard in person. However,
he failed to prove his innocence and consequently he was awarded major
punishment “Dismissal from Service” (Departmental Proceedings till Dismissal
order are annexed as F/B). '

D. That, during his Triai at the Court of Session Judge, Trial Court examined il
evidential materials, recorded statements of witness, and recorded confessional
staterent of accused Misal Khan, wherein he voluntarily adimitted himself before
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the Judge of Trial Court, without any coercive means, that due to his financial
issues he started smuggling of Narcotics (Confessional Statement of Misal Khan
is annexed as F/C). Thus he was convicted/sentenced for “Life Imprisonment”
along with fine of Rs. 100000/~ by the Court of Session Judge, camp court
Shangla on 24.11.2016 (F/D). .

That, since 2016, the accused now respondent has filed Criminal appeal No. 277-
M/2016 in the Hon’ble High Court at Mingora Bench (Dar Ul Qaza) Swat, against
the judgment dated 24.11.2016. During the court proceedings the Hon’ble Court
acquitted the accused now respondent, merely relying upon contradictions raised
in cross-examination of PWs of the case, reduction in the contrabands of the case
and on changing of contrabands shape i.e. Slabs to Powder, which intends mere
poor investigation in the case, as all the grounds and circumstances mentioned in
the Judgment of High Court neither remit the sins/acts of the accused now
respondent nor rectify his path but only acquitted/released him on surmises and
doubts (High Court Judgment dated 03.12.2019 F/E).

That, on clue of the acquittal from the Hon’ble High Court, he filed Service
Appeal No. 1407/2020, which fated the same in the favor of accused now
respondent, merely depending on the judgment of High Court, which is relied
upon doubts and surmises. Thus in light of the acquittal Jadgment the Hon’ble
Service Tribunal KP, passed its Judgment dated 19.07.2022 for his re-instatement
in service with effect from the date of suspension with full pay (F/F), which does
not meet the goals of justice and supremacy of law, hence, may be set aside.

That, above all, the accused now respondent was involved in smuggling of
Narcotics (a moral turpitude case), directly charged in the FIR and caught red
handed, secondly during course of enquiry all allegations leveled against him
were proved and as punishment dismissed from service, thirdly he was
sentenced/convicted for term of lite imprisonment along with fine of Rs. 100000/-
during Trial of the case, these all are the sufficient grounds to prove him sinner
and wrongdoer. Due to his presence/acts of such lone Black-Sheep, fingers are
raised at the Police Department as whole.

That the objectors has already preferred CPLA in the Hon’ble Supreme Court of
Pakistan against the judgment dated 19.07.2022 in S.A No. 1407/2020, which is
yet to be decided (F/G).

As per page 217 under chapter Departmental Proceedings vis-a-vis Judicial
Proceedings of Esta Code KPK both the criminal and departmental proceedings
cant run parallel to each other against an accused officer/official and such
proceedings are not independent on each other vide (Authority: Circular letter No.
SOR.II(S&GAD)5/(29)/86(KC) dated 08.01.1990) (E£/H).

That, the contents of above para “I” are strongly supported by various authorities
of Supreme Court of Pakistan (SCMRs), but here the SCMR 2018 of 2001 &
SCMR 562 of 2007 are enclosed herewith as (F/I).

Acquittal in a criminal case does not absolve the charges as well as not sufficient
ground to re-instate the delinquent official back in service as he has been declared
guilty in departmental proceedings as well as convicted by the Trial Court.

That, as per Court Judgment dated 19.07.2022 the appellant now respondent may
be re~-instated into service from the date of his dismissal i.e. 03.09.201 3, which is
totally against the law and rules, because he had been dismissed due to
involvement in a criminal case after being found guilty in enquiry. From
03.09.2015 1o till date he remained as dismissed hence the department is not liable
for payment of salaries during period of dismissal. It is a well setile principle of
law “that work done pay done”.

That, it might be possible that accused had acquitted {rom the criminal case on the
basis of weak investigation, lack of evidence on case file or some other lacunas in
case file bul in the case of the respondent { Misal Khan ) he has been declared




Praver:

It is therefore humbly prayed that on acceptance of instant objection
petition an appropriate order may kindly be passed to stay the execution petition process
till the outcome of CPLA already been lodged at Hon’ble Supreme Court of Pakistan.

guilty in enquiry and then sentenced/convicted by the Trial Court. So there is no
chance that he has not been treated as per prevailing law.

That at the same time two proceedings on one issue cannot be taken place hence
the present execution petition is not maintainable in the eye of law.

Khyber Pakhtunkhw
Peshawar.
(Objector No. 1)

Ins‘;%oxé’ eral of Pc@,
a,

Depy#miSpector General of Police,
CTD Khyber Pakhtunkhwa,
Peshawar.
(Objector No. 2)

Senior Superintgndent of Police,
CTD Beshawar.
(Objeqtor No. 3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL

PESHAWAR.

Objection Petition in Execution Petition No. 91/2023
In Service Appeal No. 1407/2020.

Inspector General of Police/ Provincial Police Officer, KP, Peshawar.

L.
2. Deputy Inspector General of Police, Counter Terrorism Department KP Peshawar.
3. Senior Superintendent of Police, CTD, Peshawar.
vt Objectors)
VERSUS

Misal Khan s/o0 Toor Khan, Ex-Driver/Constable C.T.D,
vieverenn...(Respondent)

AFFIDAVIT

We, the below mentioned objectors, do here by solemnly affirm and
‘declare on oath that the contents of objection petition submitted are correct and
true to the best of our knowledge and belief and that nothing has been concealed

/0/7
Inspector General Of Police

Khyber Pakhtunkhwa,
Peshawar,
(Objector No. 1)

from this Honorable Court.

oty Inspector General of Police,
§ °TD, Khyber Pakhtunkhwa,

L Peshawar.
(Objector No. 2)

Senior Superintendent of Police,
CTD, Yeshawar.
{Objedtor No. 3)
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OFFICE OF THE
INSPECTOR GENERAL OF POLICE,
KHYBER PAKHTUNKHWA,
PESHAWAR.

AUTHORITY LETTER

We, the undersigned, do hereby authorize DSP Syed Amir Abbas having

CNIC# 17301-8836248-7, and SI Gulzad Khan having CNIC# 17301-5214940-9; both of

CTD Peshawar KPK to submit objection petition in Execution Petition No. 91/2023

objectors.

titled "Misal Khan Vs IGP & Others" and to bursue the matter on behalf of the

Inspector General/of Police,

Khyber Pakhtunkhwa,
Peshawar.

(Objector No. 1)

Deputy aspector General of Police,

4D, Khyber Pakhtunkhwa,
Peshawar,

{Objector No. 2)

Senior Superinfendent of Police,
CTD, feshawar.
(Objeqtor No. 3)
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v CHARGE SHEET,

1) I, SOHAIL KHALL

. D, PSP, SENIOR
PA..KHTUNKHWA, PESHAWAR as g Com
Driver Constable Missal Khan M .

SUPERINTENDENT OF POLICE, KHYBER
etent Authority, hereby chorgeﬁyzo
0 1570f this Unit as follows:-

L Hhasb
een reported by SHO, PS CID peshawar that you have been

left f
. Eeoa'ol:;)me and was fiue to report back on 17.04.2015 but Instead
port you absented yourself infenflonally and deliberately from

lowful dutles without any kind of leave or permission from your
superlors vide DD No 22 dated 12.04.2015.

Il.  During your absence, you were arrested by Local Police of PS Alporl
Distt: Shangia and recovered 11.388 Kilogram of “Hashish” from your
possesslon and a Case vide FIR No 112 Dated 18.04.2015 under
sectlon 9-c/CNSA Police Station Alpurl Distt: Shangla was registered
against you and you were sent t¢ District Jaii Shangla.

HL All this speaks highly adverse on your part and is against Police
Disciplinary Rules, 1975 read with Amendments 2014.

By reason of the above, you appedar fo be guilty of misconduct under
Police Rules, 1975 read with Amendments 2014 and have rendered yourself liable to

ali or any of the penalties specified in the Rules:-

2). You are, therefore required to submit your wiitten defence within 7 days
of the receipt of this Charge Sheet 1o the Enauiry Officer as the case may be.

3). Your written defence, if any, should reach to the Enquiry Officer within the
specified period failing which it shail be presumed that you have no defence to put
in and in that case, exparte action will be taken against you .

4).You are also atliberty, if you wish to be heard in person.

5). Statement of allegation is enclosed.

A

§

(@ CamScanner
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- SUMMARY OF ALLEGATIONS,

1).. SO .

ﬂ?'e ospi:;:r?'“f(:‘géséfséﬁ C'ﬂ?, KHYBER PAKNTUNKHWA, PESHAWAR, am of

himself lioble to be p{gzs;gg!:dmgsmimmn No 157 of I1s unif hos rendered
; ; gains commitied th llowing-

acts/omissions within the meaning of Police Difisips?necry gutes. :(;75. o foloving

STATEMENT OF ALLEGATIONS.

for home :::sht;e: n ';’p"ded by SHO, F's CTD peshawar that he has been lef
obsent as to repoit back on 17.04.2015 but Instead to report he
ented himself Infentlonally and deliberately rom lawlul dutles without any
Kind of leave or parmission from his superlors vide DD No 22 dated 17.04.2015.
During his absence, he was arrested by Local Police of P$ Alporl Distt: Shangla
and recovered 11 Kilogram and 388 gram of “Hashish” from his possession
ond a Case vide FIR No 112 Dated 18.04.2015 under saction 9-c/CNSA police
Station Alporl Distt: Shangla was reglstered agolnst he and he was sent to

District Jall Shangla.

2). For the purpose of scrufinizing the conduci/g} the sald
) 80N _Jpun of €D, Khyber

to the above allegations, M./ i
Pakhtunkhwa, Peshawar Is appotnte%{ as Enqulry Ofﬂce(rs, to conduct enquiry

under the Rules.

cused with reference

ision of the Police Diciplinary
ble opportunity of hearing 10
f the receipt of this order,
gainst the accused.

will, in accordance with the prov

Rules, 1975 read with amendments 2014 provide feasona
she accused, record ifs findings and make within 15 doys ©
recommendation as to punishment or cther appropriate acfion @

No £/337 -3/HC(Ops)/CTD Dated Peshawar the. 35//3 9 /2015,

Copy of above Is forwarded to the:-

1). PSO to Worthy iGP, Khyber pakhtunkhwa for informautio
office lefter No 3065-66/PFO dated 21.04.2015,

N,
M. oAt NBEN Zﬁ/; ) /7 of thls Unit, Is hereby directed fo Initiate

ecedings agalnst the accused under the Police Rules.

3).The Enquiry Officer.

n w/r to his

2).
deparimentai proc
Khan NO 157 to appedr before the Enquiry

3). priver Constable Missal
fixed by the Enqulry Officer for the purpose of

Officer on the date fime and place
enquiry proceedings.

iL KMALID) PSP
SENIOR SUPERINTENDENT OF POLICE,
CID, Khyber pakhtunkhwa,
Peshawar.

CS CamScanner



. Am

. E \
¥ UL B

«é»c‘gedsdm57/€ux;f&”"f:f'/5~5&«<§?‘
st

it Mw‘&" “— ERVN2Ys BT RU - [ J%‘.{'(C 0 Sl u(t/ s il b J»()‘
e ML aTaplS 1 3880 o 505 139(C)-ONSI 21810412016 27 112
(G S LG AFBCTD R o L SSP i A 16-04-201 5, 4337-301 A 2y L
Luﬁq-.lf‘:(d,’rlﬁ JeAA iz, Fal Sl QU)EM i &;ﬁmlgwﬁ.,/"fuléﬂf bl
e Sl
L’/"UVL"WFWW%( GO st UrnliB SHO sS4 woé’ TIIMP I
S g eSS It U LRK-06530 2 Gsiroh 1157 A P d =tk
e Wit Ao f s CTDZB1TI04115£ 6022 nsast e S gL te Gl
| L
3o LODR § Jir £ o S U1 g3} Ly B )E IR PRI N g
o w""tzt{/méug{.».,,140,0001-67,,%;12%,@ ug\.}u@uu:fuuw& s 364ICTPC
PR e SO ,,,;.,_«,.;,w,ouw.,,u;_,g)y/fL,l,a,.s&;yé..us,ooor-
R P
ol S Bl Lo ST o S Husdi Sunisy FSe$h
PP ACY Sz Lffiuﬁﬁwﬂyrﬁl%zﬁ L}:\-ﬁ’JJZJ’f
-q,gf’ iy

e

"
(o)

st DSPICTD
09/05/2015

| _
CamScanner




e e ———— E———

[,

"ri;étr) Constable Missal Khan No. 157
: eration. ’ X
b n No._ 16 X0 __/HC/Opss:

Dated 513523 /2015

N
t

FINAL SHOW CAUSE NOTICE.

Whereds, You Driver C ble Missal Kh o
have been found guilty | y onstable Missal Khan No 157 of fhis Unit
; y in the formal depart ; ) '

allegations on your part that:- partmental enadiry of having the following

i. It has been reported by SHO, PS CTD Peshawar that you posted In
operatlon team CTD Peshawar you absent himself from lawful duties
without any kind of leave or permission from your supetrlors vide DD No.

‘ 22 dated 17-04-2015 during your absence.

ii. You was arresied by the local pollce of PS Alpori Distt: shangla and
recovered 11 kilogram and 388 gram of "Hashish” from your possession
and a proper case vide FIR No 112 dated 18-04-2015 under section 9-
c/CNSA police station Alporl Disth: shanglo was registered against you
and sent to Judiclal fockup at District Jail Shangla. ‘

o impose a suitable punishrment on you, as

Hence, it has been proposed
75 read with amendment 2014

envisaged in Police disciplinary Rules, 19

Therefore, 1, Schall Khatid, PSP Senior superintendent of Police,
Operation CTD, Peshawar hereby call upon You Driver Constable Missal Khan No 157, to
show cause within 07 days as to why the proposed punishment should not be awarded

to you.

If your reply is not received within stipulated period. it will be

presumed that you have no defence to make and ex-parte decision will be passed in

the case.

You are «also allowed o appeadr before the undersigned for

personal hearing If you want.

A copy of the sinding of Enquiry Officer is enclosed.

alid)PSP,
Senior Supe ftendent of Police,
3 CID, Operation Peshawal.

CamScanncr
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ORDER

My this order so far relates to the disposal off De partmental enquiry agaihst Driver
Constable Missal Khan No. 157 of this unlt on the score of following allegations leveled against
him:-

a) As reported by SHO, CTD. Driver Constable Missal Khan No. 157 of this unit absent
himself intentionally and deliberately from his lawful duties.

b) He has been arrested by the iacal police of PS Alpori Distt: Shangla and recovered 11.388
kilo gram of “Hashish” from his possession and a proper case vide FIR No. 112 dated 18-
04-2015 under section 9-¢/CNSA pollce Station Alpori Distt: Shangal was registered
against him and sent to judicial lockup at District Jail Shangla.

Being involved in criminal case the defaulter Driver Constable Missal Khan was
placed under suspension vide this office order No. 4186-91/EC/CTD dated 22-04-2015 and proper
departmental enquiry was initiated against him. He was issued charge sheet along with summary
of allegation vide this office No. 4337-39/HC/Opss/CTD dated 24-04-2015 to him. Mr. Sameen
Jan khan was nominated as inquiry officer probe into the matter. After completion the enquiry
officer forwarded his findings of the enquiry found the defaulter guilty of the charges and
recommended for major punishment.

Later on the Senior Superintendent of Police operation CTD Peshawar issued him
final Show Cause notice vide this office No. 7650/HC/Qpss: CTD dated 12-08-2015 but he did not
submit reply within stipulated period. The undersigned also agreed with the recommendation of

the enquiry officer.

Now, | SOHAIL KHALID SENIOR SUPERINTENDENT OF POLICE, OPERATION CTD,
PESHAWAR, the power vested in me under Police Rules 1975 read amendment 2014 have no
option but to order of his dismissal from service with immediate effect.

0B 1/0. 220
D — , MQ Senior Sufleyiptfendent of Police,

Operat{on CTD Peshawar.

No. QSQQ-Q,ZHC/O;JSS/CTD dated Peshawar. 3 /ﬁ / 2015.

Copy of above is forwarded to all co&erned for infarmation and necessary

-action please. Pt \\é Q
PP

%
O«
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IN 'l‘ HE-COUR‘I‘ OF BABAR AL KHAN SESSIONS JUDGE-ZL, Y
. OAZI/JUDGE SPECIAL COURT SHANGLA CAMP COURT" AT

b) Caéc!No. p
4 pi

ate of su n\i slon of complcte challan: : 09_/05/'.2015. :

| 24/11/2016'

B ¥ Zahir Shah s/o Nowrooz Khan :
2. Misal Khan s/o Toor Khan both r/ o Bndmgn, Malakand,
Agency
. 3. Ali Shah s/o Baz. Khan r/o Bazar Kot, Tehsil Alpurni '
: District Shangla. )
4. Aziz-ur-Rehman s/o0. Abdul Samnd r/o Bacha Bandn, Eir R
Saddi, Takht Bai District Mardan... Ceesssurasesen (Acguscd) o

CASE FIR NO. 112 DATED 18/04/2015 U/S- 9 C- CNSA, PS
Alpurai, Shangla. ’

Jd u:d gmen 't:
o Dlstnct&Seumns 'rn‘m‘fQ" Shang}u
1 Comp]ete chellan against the accused named abov‘: %’Hff"d‘” ‘

by the prosecutxon in case FIR No. 112 dated 18/04/201 5 u/s-. ¥

7

) ’

9-C CNSA PS Alpur al, District Shangla. - ' @
2. Brief facts of the case of prosecution are. that on dated “
18/4/2015 at 13:00 houf., complamant Habib Sayed - Khan ,
| ~SHO PS. Alpurax District Shangla recewed spy mforrnahon
that some narcotics would be smuggled to District Shangla in’ B
Carry Van bearing Reustratxon No LRK/9653 ~white in
color, due to which “Na <a Bandi” was artanged at Shangla
Top Check-post when in the meantime the vehicle already
~ spotted to them emerged froni the side of Swat valley. whxch
", ‘wa signaled'to stop. That upon mqmri' the '*nver of the RN
vehicle disclosed his namc as Zahir Shah, whereas another
person sitting next to him in the front seat was identificd as
Misal Khan. The vehicle was subjected to thor_c;ugh search
which led to the recovery of Charskwcighil.l‘g 11388 grams
which was smertly concealed in the - secret cavities o :

- Thereaﬁer the said’ vehxcle was sexzed and the contraband

material was recovered and the accuscd were arrested. '
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the Chars was to be’ dlspatchcd ﬁ'om co-accuscd Amz-ur-
Rehman. As such thc mstant FIR was reglstercd agamst the A
Accused facing trail at PS Alpurax District Shangla,
. 3 After the usual mvcstxgatlon complete challan was subrmtted
:‘ ‘against the accused Acwsed Misal: Khan and Zahlr Shah
) produced before thé court in custody w!hile accused Aziz-ur-
Rehman and ‘Ali Shah attend the court on bail. After the
comphance of section 265-C Cr.P.C the formal charge was .
" framed in. which accused met w1th the denial and claimed
- trial. In support of charge prosecutxon produced thc followmg

evxdence

4, PW-1 Khadi Khan THC PS Dandal Dlstnct Shangln who ,;ﬁg '

was then posted as IHC PS Alpural Heis mar%)n‘alI msff X
IS nc essinns Indes2Q; SEa

the recovery memo Ex. I’W-I/l vide which the I.@F2in Uh:‘s“"“l
presence took into possesqxon one mobile phone from accused o
Zahu' Shah and one Nokin mobile phone from acc_:,used stal
" Khan. He verified his sxglmture thereon as correct T
5 PW-2. Aziz-u r-Rehman ASI PS Alpurai who on receipt of
Murasila registered the formal FIR ExPA. He verified his

signature thereon as cprrect

at PS Alpural is thc mafgmal w1tness to the pomtatlon memo,
Ex.PW-3/] vide which the accused Zahir Shah & stal Khan
pointed the Carry Van No.LRK/9653 parked in PS Alpursi,
,that 1t is their ownerslup and from the secret cavmcs of which
11388 grams Chars was rccovered He' venﬁed the pomtatxon
proceedmgs as well as hlS SIgnature thereon as corre:ct '
7.- PW-4. Habib Sayed Sub Inspector P.T.C Hungu’ who 'was
then posted as SHO PS Alpural who is the compﬁamant/scxzmg

officer of the Narcotics, He recorded the same statemcnt as

Crnnnmd vtk Ao Cranmar

I

L

‘ :

Y

s
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e brlef facts of thc case wnh addmon that he took mtr;

5> possession the narcotxcs vide recovery emo Ex.PC, Carry

* | Van bearmg registration No LRK/9653 along with documonts

O 2inarn S

nvesngatmg officer also prepared site plan at-his pomtanon
| _ _ He testified his signature on the vanous documents as correct.
i L | o 8_'.’ lI’W-S Sher Mohammad Khan ASI Pohce Lmes Shanglas.

‘ y - _ " the seizing officer SHO took into possesswn Carry Van

SR oL ' ' : . bearing reglstranon No. 9693/LRK and recovered 09 packets
" . Chars from the secrct czln ities of the smd vehxcle We1ghmg "

11388 grams in. hls presénce and from each packet 10/10

: grams Chars was sep..rated ‘for FSL analysxs He venﬁed tlw

correct. - L
' A " . 9. PW-6 Muhammad "Asim Judlcml Magistrate Alpurax ‘at ’

! " present posted as Senior Civil Judge Buner who on

Quesnonecr is Ex.PW-6/1, tonfessional statement of accusnd

is Ex.PW-6/3- while cext:ﬁcate 1s Ex.PW-6/2. He tesnﬁcd the

signatures thereon as corr "t .

plan Ex.PB at the pomtatxon of complainant. He obtaméd two
days custody of accused Mlsal Khan .& Zahir Shah from the
court of competent 1unsdxctwn vide _application “ExPW-7/1.

) : o ' o During the interrogation, the aocused admitted their guilt and

Crmmnnd it Sam@asance |

Ex.P-1 while Chars Ex. P—2 arrested the’ aqcused Zahir Shah &

4 Misal Khan vide amest card Ex. PC/l drafted Murasda,'"- RS

' ) - - | ExPA/T and sent to PS. for reglstratlon of case, ‘snapped: ek

' photographs through }us gunner "EX.PC/2 to Ex. PC/12 and' g ’

.- who was then' posted as ASI at. Check post Shangla Top. He'i 1s SRR

. recovery proceedmgs as' well as hxs’ signature. ﬁl\eﬁwmﬁd«'“ﬂ S\m
- (Camp Conds .;wl)

. 21/4/2015_recorded confossional- statement  of .the accused. .. '
© “Misal Khan. After comphzmce of codal farxmhtes he recordcd S

confcssmnal statement of accused ws 164/364 Cr.P.C. The -

- 10.PW-7 Sayed Rahim Khjn ST PS Alpurai Dlstnct Shangla: = ="

who is the mvestlgatmg ofﬁcer of the case: He preparcd site

accused Misal, Khan" d1sclosed that he was’ dxspatohmg the

- Chars at the instunce of acéused Azxz-ur-Rehman to Baz.ar Kot

K the marginal.witness {0 the. recovery memo Ex PC v1de whlch .A

'-'j;‘~ .
e
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’accused before the court of Judicial Magrstrate for recordmg _
their confessional statements ws 164/364 Cr.P.'C wide .

application Ex.PW-7/2 where the accused = Misal Khan'

- recorded hxs confcss:oml statement He: took: mto posscssron :

one Q-Mobile phone Ex.P-3 from accused Zahir Shah’ whrle
one Nokia Mobile phone EX.P-4 & service card Ex.P-5 from
accused Misal Khan vi'dc_ recovery memo already Ex.PW-1/1.

That accused Misal Khan nominated the co-accised Aziz-ur-h )

. Rehman & Ah Shah in his. confessronal statement therefore he
' declared Ayrz-ur-Rchman and Alr Shah as accuscd vide memo.
Ex.PW-7/3, arrested accused Ali Shah vide card Ex.PW-7/4,

obtained his one day police custody vide applieation EX.PW- g ’
7/5 and produced the accused before the court for)recl d %l}lﬁ JonlT, gm,

ISII'IC

confessional statement v1de app]rcatlon BxX.PW-7/6 wifer¥ méwwtt K
- accused_ resiled and was sent to Judicial Lockup. As the. .- ;- .

- accused Aziz-ur-Rehmun was - absconding therefore he .
obtained warrant ws 204 CrP:C vide application Ex. PW-7/7
on 26.4.2015 he arrested the said accused vide arrest card
Ex.PW-7/8, obtained three days police custody of the eeeused
- vide application Ex PW-7/9 and on expiry of the custddv he

a again. produced the lccu.,ed before the court for recordmg hlS s
confessional statement vide applxcatxon Ex PW-7/10 but the -

accused resiled and was sent to Judicial Lockup. He got CDR
reports of accused Aziz-ur-Rehman and Misal Khan Ex.PW-
7/11 and prepared summary of CDR reports Ex.PW-7/12. He
~ sent “sample of Chars to FSL for chex!nical analysis' vide

the IO prepared the pomtatxon memo Ex PW—S/I at theu' :
pointation in the presence of witnesses. He produced both: the

Va,

B apphcanon Ex. PWJ/ 13 and placed on fi le FSL report Ex. PK;' o

in posmve He also sn apped photographs of pomtatlon Ex.PW~ :

7/14 to ExPW-7/17. He reeorded statements of the PWs w/s
161 Cr.P. C
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b/)_wf“‘ :'\ ‘\\ for the state summad up/clpsed thc proseouuon s ev1dence;
%,
. \‘.* N \»\\ being complete.

'I . - . .
U ) gi Statemcnt of accused u/s-342 CrP C recorded in whxch they

claimed themselves to be innocent and falsely charged They -
| | =~ AiTmot wish to be examined on Oath ws 340(2) CrP C nor‘-» =
o S . - BEE desire to produce dcfenqc e\ndence :
" facing trial and DPP for
‘ . ‘ , record avalla‘ole on file, ~
v - 14. First I will take start rcgardmg observation of the case ﬁnm o
" PW-3 constable Fazal. Muhammad ‘who is Wwitnéss to the
| | pointation memo Ex.PW-3/1 through which accused’ Za}ur"-
. - Shah and Misal Khan pointed out the secrete cavities of the
vehicle in the Ponce Matlon in which- thcy had_ kept the-

13.1 have heard the arg,umcni of leamed counse] for the accused
¢ state and have gone through the

1 . ‘ contraband material and thereafter a proper photography

e i , .+, . session from ExPW-7/14 to Ex. PW-7/17 was. effected. This s

o : EEN NN witness was such»tcd tl cross exammatlon but “°ﬁ’l'§§ b .
E T material could be extracte fr:);) him vﬁuch clgﬂ?éi %&:;g;ﬂxewzgﬁma
case of defense rather the ¢avities made in the carry van have "
been highlighted by the accused named above. i
15. Complainant. of the case f{abib Sayt:.d Inspectbr who aﬁriné
.the days of occurrcnce was posted as SHO PS AJeral
._'recorded his statement and ﬁx]ly suppor’ted the - avcrments of
Murasila Ex.PA/] and tlmt of FIR Ex.PA and narrated the
same facts which took '~piace right from the arrest of the
accused Zahir Shah and Misal thn 'and_ to extent of '
weighmentof Chars by means of a digital scale, separation of -
10 grams of chars from cach slab coupled with sexzer of . L
" Suzuki van beanng reglsj.ratlon No. LRK/9653 whlie n color K

as Ex.P-1. The learned counsel for defense cr03s exarmned

S this witness at length wherein certain contradictions have been °
' . , - pointed out but the remaining portion of his evidence was un-,
rebutted and nothing material could be extracted from himto "~ . o

%"(\‘UM L. 77 benefit the case of defense ratl_aerhe_re‘conﬁnn'edﬂ_th.e"processvnf'_ S

.

T
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. Page 5 of 10

‘ 1

Staterzient .of accused u/s-342'CrP C recorded in which they
claimed themselves to be mnocent and falsely charged They
,.//aitenot wish to be examined on Oath u/s 340(2) Cr.P C nor -

desire to produce defence ewdence

‘ : , ’ 13 I have heard the arguments of leamed counsel for the accised
: s facing trial and DPP for LE

¢ state and have gone through the
record available on file. ‘

" L o 14. First I will take start rcgardmg observatxon of the case from .
; R e - RS e ;_'PW-3 constable Fazal Muhammad Wwho is witness 'to the S
l pointation memo Fx P\V-B/l through which accused Zahlr.
o \ . ' Shah and Misal Khan' pointed out the secretc cavities of the ‘
e . ' s vehicle in the Police Station in.which. they had kept the- I3
: contraband material and thereafter a proper photography _ -
session from Ex.PW-7/14 to ExPW-7/17 was effected. Thls | : ,
witness was' subjected (0. cross exammatxon but noth}nﬁ”’? .
material could be extracte ﬁ'gl;] hxﬁ which clgﬂ?(clt gg;:gg;é,ezgﬁmsﬂ
case of defense rather the-¢avities que in the carry vén have ™
D ' : been highlighted by the accused named above. E
' 15. Complainant' of the case ﬁabib Sayed Inspector who dpring
_the days of occurrence was posted as SHO PS Alpural
»"recorded his statement and ﬁllly supported the averments of
Murasila ExPA/I and that of FIR Ex.PA and narrated the
same facts which took piacc right from the arrest of the -
accused Zahir Shah and Misal Khan fmd to oxtcnt'of .
weighmentof Chars by ipeans of a digital scale, separation of
R e L grams of chars from each slab coupled thh sexzer .of .
o A C  Suzki van bearing registration No. LRK/9653 white i in color

’ ' , 4 . as ExP-1. The learned counsel for defense cross exarmned"

SN, SHANGLR

this witness at length wherein certain confradictions have been = ., o

pointed out but the remaining portion of his évidence was un-

E \ 3 M ' rebutted and nothing material could be extracted from him to - . 1
- Lo L L Lo benefit the case of defense rather he reconfirmed the process of .

cTO ke .. o
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;',sec:ete c
2 '*éefeése objected that thls.thness has admmed that- whcn the

' the-eheck pomt which’ should not have been done by, pohce and o

| : ,: stopped In this regard the court observes that the’ vehlcle -m":. e

. sviat
-+ examined in the court the: samc were in- powder fo "‘”th“ @

car was stopped on
“Naka Bandﬁ” the sarne vas taken to a descrted p]ace near 0

::' ‘Shangla therefore the sau:l,vehlcle was taken to a- s1de the
same is J\Jstxﬁable where the local pohce could do thc chcckmg

- ".ocourrence, pohce statlon, Ma]khana and to the court ete.

v/
Q'rest of the acouscd rcoovery of the contrabands ﬁ'om ‘bﬁ

avities of Carry yan etc. However ]earned counsel for

the basxs ‘of susp1c1on at: the Check,pomt/ L

it should have been ChCuked on the check pomt where it was_’-‘

" question-was S‘OPPCd ‘at main Shangla Top Check. post W h1ch‘-.f‘...
is situated on.the main road and 1f 1ts checkmg was star‘cd at .

- .the said place, it would have led to a lor1g queue of cars whloh o
would have’ certainly created “hurdle in the smooth Tunning of'-: A
the traffic as 'there is no other road leadmg toWards Alpurax at. P

process without creating’ a:iy hurdle in the trafﬁc and in, sg.;g/t L
manner. Another ob_]ectxon taken by the learned counsel is that'
in Para-5 of the cross cxarnination’ of PW~4 it has been statcd
that the Chars was receyeréd in shape'of slabs ‘ﬂi‘s mt]&qu%,}qu

witness has hunself clanﬁed this aspect of the’ smxatwn that the
Chars usually gets in powder form when it is. taken fmm pne
place to another. The. prosecution w1t§1ess in thls regard is .
correct as the contraband material after 1ts sealmg would Thave' :-.:Z."' ‘

‘been shifted to several places nght ﬁ'orn the place of . s ‘

coupled with the fa act fhat the- contraband matenal mlght havc ;
also changed its nature’ ‘due to chmatxc condmons of the area
being very cold especially i in Wmter season Anothcr ochctlon
which" was laid down: was that the locdl polxcc has not o

-'.asso,ciated any 111depcndent wnness to the entlrc mqmry o

' proocedmgs. In this regard it is stated that apaxt from the fact L
that there are no nearby shops located from where the recovery -

" was effected but it is usual routine of the locals: that they tt‘y. A
not to associate ﬂlemsclves in the investigation proceedmgs so~.§~ -

oo

.
Dammmnd st AnmaCanamne




8}1 whereby it has been stated that the pohce ofﬁcxals are as: :\
Q’mmm’-“’ good witnessés as any mdependent witness prowded n6 mala
; ﬁde is established on thcfr behalf In the instant: case no. such"
ma]a fide could be cstabhkhed on part of the local pohce which :
could justify that accmed facmg “trial have been falsely I |
« enrobed into the case in hand, therefore this objection of the . ” -
- leamled counsel as raised stands declined. - | o
16 ~Muhammad Asim learned . Judlclal Maglstrate A]pura: :
. -'present]y posted as Semor Civil Judge Buner has. recordcd-n"‘ :
* confessional’ statement of the accused Misal Khan son of Toor
Khan- as Ex.PW-6/2 and during his statement the learned
Judicial Magistrate has given a detailed. statement rcgardmg
the same but nothmfv xm'Lnal could be extracted from }nm in
- the process of cross ex'unmatlon ‘rather on the bas:s ‘of saxd,. oL B A
" confession so- recorded /s 164/364 Cr.P.C co- accused AZIZ- . :
ur-Rehman and Al Shan were also made accused aﬁer due ;—:’;

investigation.” The confcisional sta
8 ¢ tement of nﬁflgggesg‘m s..J,,r;q St
Khan would be discussed subsequently ‘ . (Camp CourSwal)

.

17. Sayed Rahim Khan SI/SHO Alpu:;ax is the mvestxgatmg
o off cer of the case who aﬁcr recordmg of his statement was put
10 lengthy cross emmmatlon but nothlng matenal could be' g
extracted ﬁom him other than the fact that he admitted’ that as ‘
per his investigation he could not collect any material evidence
against the acoused Aziz-ur Rehman and Al Shah.
| 18. These are the matcrial witnesses of the case who deposed ' A
a ev1dence in favor of the proseeutaon whxeh has been properly o
dxscussed ' - ’, . -
19. Now I would like to discuss the confessional statement: of
accused Misal Khan Ex.PW-6/2 which is"quite in detail but
would simply observe that he has explained the whole scenario
. by averting therein that he got inducted in police departmcnt -
" (Special Branch) as dr1ch on dated: 01 NE 1988 and: therea"*er'--."..:.’- :
serving five years he got posted to CTD Peshawar and. dunng- .

t

Cannand bl MamGannnns




| Page 8 of 10

(A mja gfﬁmal pickup. bcanng No. A-197I That two years before ‘
o , K ' , _)g son ‘stood guarantor for hxs fnend namely Azim® relatmg to
. : '%\qu Qe,‘“pu\;émsc of a motorcar but in between said Azun dlsappeared
' . ’ - and the whole respons1b1]1ty of the debt of the car shifted to his o
o shoulders due to which he started the business of transportmg
Chars from one place to another, That on dated~16 04.2015 he
i L L . ..., took leave and came to ms natwe v:llage whereby on the[.;_:- ;
o ‘Tollowing day ie. 17.4. 2015 he met accused Azxz-ur-Rehman c
Voo K , who handed over the task of transpomng the contraband
! : \ ' B matenel in question “from Badraga to District .Shangla for Lo
, : R consideration of Rs.40, 000/~ to accused Ali Sheh due to-’wHich" S -
- ‘ . hc hired the Suzuki van of accused Zahir Shah for the sum 6f o |
' Rs 8000/~ and thereafter the- Chars was kept in the sccrete . BN
cavities of the Suznki van and subsequently they were held at
Naka Bandi Point at Shang]a Top. Such a detailed confessional /7&
| statement cannot be xgn()red as it has explained Wei r?hgf ggqham.nq 'Qh:n
. : .accused who pammpatcd in the crime. This story as (s c"‘ﬁ sl
' by the accused was not even. known to the mvestlgatmg ofﬁcer :
.. of thecase nor.to any other private person Tt 1s further- stated S §
that the confessional statement has not been retracted by the
said accused. ! -
0. It appears from the record avallable on file that the occurcncc -
took place on 18.4. 15 at 1300 hours while the report 1s made
L 4 ~.on the same day at. 1340__ hours. SHO “P§ Alpurai is |

~ .complainant of the present case and, as stated carlier he has

recovered Chars weighing 11388 grams frem a vehicle émartly '
concealed in.its secrete cavities ‘Meani;lg thereby that accused -
M:sal Khan and Zahir Shah are directly charged in a prompt-
FIR . So far as case of the accused Alh Shah and Aziz-ur-
v L R Rehman is concerned it is stated that they were nezth& present
T S e on the spot or any rccovery ‘whatsoever has been effected

7 from their immediate possessmn or on their pointation but it -

was during the course of investigation while co-accused Misal -

Khan made a judicial confession and named them. In the given

eemsiepiaaarad WAArag an 7

P |
i
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<N \erbu stances ‘the evndentlal value of the confessronal
¥

"statsejxent of co-accused Misal Khan qua if looked into detall

-lt‘! observed that statcment of one accused is not- acceptable

N o agamst another accused-even if it xs a confessional statement if ..

-

the same is not corroborated by any cogent evrdencc thercfore

e

../ case of these two -accused to the’ extent of convxctlon xs set

“aside. Huge quantify of contraband has been recovered at the

hands of Jocal pohce fron the secrete cavmes of the vehJcIe on . L
the spot and in presence of accused Zahir Shah being its dnver ’

and co-accused Misal Kh sitting in its front seat, Both these
accused have made. pomtatron of the reeovery/secret cawtres
of the’ vehicle in PS vide pomtatmn memo Bx. PW—3/ 1 whlch
has been properly photographed whr]e photographs available
on record which are Ex PC/2 to Ex.PC/12 till its wexghment by !
means of digital scale In thxs regard site plan Ex.PB is also
prepared whrch is 'mothcr supportmg document to the case of
prosecution Apart from this accused Migsal Khan has made a

proper Judlcral confession w/s’ 164/364 JrP .C esil'gcf:& kmmmd" AMWQ,'SM:
Judicial Magistrate Alpurai District Shangla which ﬁa&Pﬁbt‘Wd"
teen retracted. It 1% also worth to mentnon ‘that *the accused

have recorded their stdtements w/s 342 CrP :C but have not

wished to examined on oath ws. 340(2) CrP.C nexther they L

have produced any defense which would have convmced the.

court. Meamng thereby they had nothing in re-buttal to justify
their stance. Moreover the FSL report of the recovered .
contraband from accused Zahir Shah and Misal Khan Ex.PK is
also in positive. Needless to mention that the Carry Van whrch
Was ‘used for the offence has. been retumed to the. brother of
accused Zahir Shah which’ further convinces the court that ke is
equally involved in the transportation of Narcotics. The
offence is of high moral turpitude and is against the society in

general public due to which no ‘concession can be glvcn to the

accused from whose possession the chars has been recovered S

21 As dlscussed above 'in* detail ‘case agamst ‘accused Amz-ur—
Rehman and Ali Shah could not be established through any

® Cmamnn A b MasaCananas
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are acqulfted of the charg

- ‘;ﬁ cka : i they
J ‘ g thereiore. ‘
Q - ; ,/ \/Q ent evidenc ey are o0 bail their bail bonds Stand?\-

) )levekd e e e dlscharged from the habxhnes o A

o‘éncelled and the sm-etlea &
, . ,fifpbail Bon'ds; e S an an d Zahu' Shah lS
. B R . e 22 -So-far case agamSt co"'ccuscd M]Sal Kh SSfU]

succc
congemed; it is held that Pf°‘°°““°n has remamed

‘ A ee 1n° in,
1o ‘.. in proving the allegatlfms against them merefore k P ‘

view the quantity of Chars i.c.11388 grams and section of law
 mentioned in the FIR i.. 9-C of the Control of the Narcotics |
| ’ B IR -Substanccs Act 1997, c‘ch accused Nusal Khan and Zahlr |
- | N " Sheh are sentenced un]er 9-C of the CNSA' o undergo
| | imprisonment for life zlong with fine of Rs.100000/-(one Jac)
. each.or in default to undergo SI for one year each. The accuscd

are in custody, benefit of section 382-B Cr.P.C is extended to

. them accordmgly
23 Case property i.e. contra band matcrxaVChars wexghmg 11388
grams be destroycd whlle Carry Van havmg reglstratwn ‘No.

‘ , LRK/9653, white in colour bc auctloned in accordance wnh
"y . 0 lawbut after the period of expiry of appeal/revxslon ST o
:  24.Copy of the judgment is irc.wlded to the convicts free of cost . .

today in the court and their thump nnprcssxons to this extent ! T" .

. have: béen taken on the border of the order sheet as a token of

. proof, . , )

25.File of this court be coxmgned to record room aﬁer nccessary

. completion and compxlatlon '

. ’ |

i . ‘
, |

. M |
N . |
Lo . o PR N J |

. . |

|

. ‘ - Announced. , PEP
ier.)loo28/11/2016 . L T
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- Ccrt:ﬁcd”that this judgnient consist of 10 pages, cach page has

(efen rcad s;gned grid correctc.d by’ me, whercver nec’fixsaty
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| | S : JUDGMENT SHEET &~ \
P ' /" INTHE PESHAWAR HIGH COURT _ \
P ' . ’VIII\GORA BE\CH (DAR UL-QAZA), SW; T
' ’ L ~— (Judrczal Dep(trmwnr) ' .
3 . ' - N\_ . : f !
. ' 1) Cr.ANo.255 MZo16 . . S
' o ' PR g,“airz; Shah s/0 /Vowrooz Khan r/o Badraga Darga:, Ma!al\arr " .
Agency. ] s . :
S T (Appellanty
' B o . Versus :
. "\fr\ The State. ) " R
L \)\\ , . " - (Respondent)
LN . 1) Cr.ANo.277-M/2016
i Lo E . 4"‘/"\ )).\
T N '
L . )  Misal Khan sfo Toor Jhan /o Badraga, Tehsi: Dargai, '
RN )3 Malakand. . _
N NI ,,‘-.'/')‘,’_‘.'/ ‘ (Appe(lan!,
N e , Versus
RO ' .
H . The State. o o
' (Respondent)
v . ' ’ : 4 Farliane: Marwat, Advecatz for appelian! Zahir
‘ ' v Shal. .
. ' ! i
' , ! S M/S Adll Khan Khalil and M. Masoom vmh Adveiuics
: Jor appc’!anr AMisul Khan, .
‘ Mr, Ko Naway, Assistant A.G. f;r State. , )
j ‘ |  Dateofhearing: 03122019 |
JU DGMENI'
’ , ' - g o SYED ARSHAD AL - Qur this Judgmem is
. Ny sl
. ! e
e simed to dispose of and decide the Umtant A
Dashawme 11T
Mingora U winR A ' . N
_ No. 255-M/2016 filed by appellant/corvict sahit
) - Shah as well as the connected Cr.A No., 277-M/2616
S & . : preferred by appéliant/convict Misal Khan, as 22:6
( these appeals are emanating from one and the same ‘ .
0 SP “N\l “ / judgment of the leamned” Sessions hidge/Tvdee,
c“'o "\ Special Court Shans. la, Camp Court. Swat, in ca:.-s." ‘ '
b INe. 112 dated 18.04. 2015 1~gxster~v:i at P
, ' R R T et

MoaRle pen ke e Abmad
10g.4 tim, 755-M of 2016 JaMe fhaN VL The Statr)

o
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Station Alpurai, District Shingla, whereby both the -

." ' . . - . s "
. appellants were convicted w's 9 (¢) of the Controt of o
/ : -' Nar@ic;sﬁbstanccs Ac:, 1997 and sentenced to ife ' !
! ) . T
. imprisonment with fine of Rs.100,000/- each or to R
P undergo further one year S.I in case of non-payment ‘ N
GERE N, ’ | R '
e ‘-\"o>\ of fine.’
Ll 2% | L
\ / ! e 2 The police of District .Shargla had o
N received information that'hu.gc quantity of narcotics
\',vill. be smuggled through a Carry Van to’ District
Shangla, therefore, Habib Said Khan, S.H.O of P.§
s Alpurai (PW-4) in the company of Sher Muhammad
Khan ASI (PW-5) and‘pthstableé Amir Hﬁssain,:
' ; Tausif Ali and Saif Ulleh (not produced) leaded by '
' DSP Circle made a barricade at Shangla Top check )
post on 18.04.2015. At 13:00 hours, a Carry Van S
bearing Registration No. 9653/LRK, being driven by
ATTULTED ’ ,
S ainer - appellant/Convict Zahir Shah, was stopped bY
P showss e T ot Bench . !
l . l."‘!-ng-':.'.:« T8 ddaza, Swat,

»
RX evw
. \ .
-~ ,
L
I!"\

DSPIINV
CTD KP

constable Saifullah. The person occupying the fromt L

seat of the said vehicie disclosed his name Misal

Khan {appellant/convict inhthc.:"conheitted appeal).
The vehicle was thoroughly séarched du_ri_n"g which
nine p:'a‘ékéts of chars, covered in yellow 'plastif.;
bags, \-:vcr.e: recovered from sccret lcv:évitié_s'o'f. the

doors of the vehicle. On weighing the chers ‘through

digita! scale, the samie wers found to be of 11388

. o g e e et

Y.."mJVN'I b Henhie $rfiat.e Syvd Leeke FAR

Headit My LK A id
(7.4 o, 333-M of 2018 Za'th Srah V3 T State)




_appellant/convict

el
MRS FD
. ‘/
Lkmm ey

fast nw'pr p(nr\ Jourt Bencn
Mingors Jar-ul-(ara, Swat,

]

e o » ST S PR
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grams. 10 grams from pach ‘packet wcrc'_scp;'{latcd

for' 'malyms through tae Poremxc Lab and scai :d In

- scpa;ate\parcels whereas the rcmammg bulk of

\./

11298 grams were also seﬂ.led in separate parcels In

this regard recovery memo Ex PC was prvpared and

“both the appellants were arrested on the spot.

3. The maiter” was reported through

Murasila (ExPA/1) on the basis whereof formal

F.LR (Ex.PA) was ?‘eglstered- initially against te

present appellants/convicts. .During investigation,

Mis'a! Khan rccérdcd'

confessional s@tcmcnt éEx.P\.N-GIZ)- on 21.04.2015
bufore- the J\;dicial ‘Magistra'te (PW-G) ~in lig},r:-
whereof the '
Aziz-ﬁrfRehman were also affay'ed as accuséd in the
case. | |
4.' After of

coripletion investigation,
chatlan was put int

Ubson commencement of trial against them, tne

his

.acquitted,’co-accused Ali: Shah and-

Court for trial of the -accpsr:cl.'

prosecution produced seven withesses- in support of .

its case whereafter they were examined ws 242,

Cr.P.C wherein they professed innocence, however,

they neither rccorded their own- statements -on oath

not opted 10 exaning any ‘witness in their defence

Ov, conciusion of 1.1'11 the present appellc.nr

e e i e e A e e

bl & o'ty wir, ftke SyR a4 AN

eaiehr Ly dRI00" aho s
01,4 Ho, 255 M 2f T01€ Txhlt Shol. 5. Thrdzote]

st mre i m




P
aTrest b _ . . .
T vehicle was moved 10 the nearby helipad for-the
L)‘J‘tﬁf Nt K :
"(:_’.3"-1 war i Gt ench N
piimie e Dar -0 iy Swat, purpuse of thorough scarch. where the chars wers
recovered from the said vehicle. PW-4 during Cross-
exarnination stated that:
‘P‘—%{A‘l’& SUA L ..uJu"’,btld//b’dzh.J4../)-1§, '
] .
' ﬁuu//ulu»-utf,bdd/ /Kuju.,uq../m{;,-
s L{y&' é{\.fa t}’d»lé.dg.,(w&,‘}f
DSP F\,, &Juu’d/%'(.. f-w './/_»G---.—JJ]J)V
CTD/’N {J s /t{/c—OJSL.’ ﬁ;.’fu,’L,(DU-
___,-._——-—'_-_-——‘-_'-——lﬁ--"'—-——-"‘ et — —‘—'-———..‘--F.‘—;—-'__——"
Tmanst] oy:  worth Mrputc tredAndu d :

4 -

convicts mmcly 7ghir, Shah and Misal Khan were

convicted and sentcncvd through the 1mpugneﬁ

, Judgmmt whereas their tWo ‘co- accuscd wc.rc

:acqumed of the charge. chc& thcse appcals '

1

S. T We havc hcard “the argumcnts of

lé"é_!mcd counsels appc’mng, on behalf of the

appcllants/convicts and the lcarned Assistant AG. -

on behalf of State and pé.ruscl'd the record with their

ablc assistance.
6. The prosecution version is that the

recovery of chars from the secret cavitics of thc

Carry Van No. LRK/9’ ‘3 was’ effected by Habtb.

Said S.H.b (PW-4) Accordmg to ths wntnes:, when

the vehicle was stopped b.;/.c.onstable Saiful!ah at the
check-post, on cursory seerch thercof he had notices

yellow packets i the vehicle and thereatter the

oo is ML bt M et Ahsed
{Cr.A N8 15yt 2011 Jerk fhat V2 nuw:;

3
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Close perusal of theFIR and s_té;ement

of the ‘recovery officer (PW;4) would reveal that

prosgcution has adopted twd different " versions

s .

-
ATTESTID

€ miner .

A Feshawar High Court Bench
T Mingora Dar-ul-Quita, Swat,

“regarding the recovery of ébn’iifabaﬁd:ﬁ'Om the

M » ] . . ~‘ . . - ’ . . . ’ "‘.“‘J.--‘. N .. .
vehicle: According to the first version mentioned in

LRt

‘the F.IR and examination-in-chief of PW-4, the

chars ‘were recovered from' secret cavities of the

vehicle " but according to the second version ,

emerging from pfolsé,«e,x:aminat'io:n. of PW-,4',l he. had
noticed yellow packets on cu"rs“ory»chéc;,ki'qé of the
vehicle at the check post and recovered the ﬁzircptics
by taking the Vehiclq ‘to heliﬁé_d .at. a ,dist%mce’ of
4(_)750 feet accb}di'ng to thé statcmén_t of .LO (PW-‘Zj.
In suzh situation, we éﬁxnnot 'dét'e:m.\ine.dﬁt .w_ilich of-
the two veréio.ns 15 trué.nif statement of -thcl'lrcicove_ry

officer is accepted as true then it would definitely

nullify the other version of prosccution in the F.LR

. ’ 7
that the narcotics .were recovered from seccret

cavities of the vehicle. Thus, the mode_,aﬁd manner
of the recovery has not rcnllair.l'cd' the sarhie ‘:as set
forth by prosecution m Murasila/F.1R.

YA Ii is cvidént 'Ffom the recbrd'th;at the
appellants were at so;hc distance ﬁ;orﬁ the vehicle-at
thc*timc':‘of: its search by :S.H.O;Al&hbugﬁai thel

recovery dfficer (PW-4) has stated that:

"

Tah mf’l

= "
.o S Horbin Mr. anties Tyed hhas AR L LT
Hemh M i Wi Alvad
11,4 M3, IS5 of 1318 Zesle Shoh . The Stote)

T b




- A ' v
a.(ui._c../ 4&. /ut)/w ad/{fut)y
-/ b&g)}»a/i(«'/" fu/)ijl J&;/o'u G185 :
y | - - I _e;.»_../ |

However, Sher Muhammad Khan ASI - |

/ e L o\ (PW-5), marginal witness of reco';/gx'y memo Ex.PC,
[ Jos AT «o\ ‘ . a o
M has admitted in his cross-examination that: - ,

S0la ..,5ui(jm,'ﬁ‘;.‘fg‘(g:’ufgff/c.lgj}Juggf,_.f .
e andratelgabesyt
: . - o JISE S e ¥l JFELSHOS

fﬁ-é.;ﬂ:";g&f.ut}-&J:f@i;ﬁg,géf;.‘-&ﬂ‘ ' :
P A LI

The sbove admissions of PW-5 make it

abundantly clear that he was not an eye witness of
recovery of chars because he was standing alongwith
t4e accused at a sufficient distance from the vehicle

when it was searched by PW-4. 1t is pertinént to note >

. : here that rosecuuon has examined onl the sald

K7L ESTED P ’
: m)ne " Sher Muhammad;l(han ASI (PW'-A) as aitesting
: Pe 'h:\w ar .‘:;;h Court Benzh ' v

Mingoara Toi-ui-Qaza, Swat,
‘ witness of. fhf’ recovcry memo c.nd thﬂ other | :

. |
‘ ' marginal witness. constable Amlr Hussam was
sbandoned. Thus, m view of the above staled
1
position, the statement of PW-4 cannot be relied

upon for maintaining conviction of the present

~appellants.

g, Another glaring inconsistency in vthe

ey

prosceution case which we have got notice of is the |

Yalimv’l"‘l 1.3 Hon DM M1, Jurtioa Syad Anhad AR

Hpee M RNEW SeeAhmed
{Lr A Ne YiS4£Af 2018 Jubfr 1'-* Vi The Stote) -
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S7. o

number of persons seated in the veh1c1e when it wes

~stapped by

.-/

poncc at the check post The recovery. :

i

officer (PW-4) though has stated that only the

present appellants were boarded in the vehicle at the
/ T . ) . . \ . . " '
2 RRR ﬂ'ﬁ‘“; relevant time and in responsc to a suggestion put to.
C - \O . - .
1;.' |‘ I \C‘
PN him he stated that:

A S ' ’

3 } .

i P

":3";,-,_-;4;,'??" fe ) JL{L}LJU’)}'J JUJ(J- ;-/)‘(C-LEL//} z

Ve

PR '
G, RN
\' — A

VeHoARY S Agalmt the above assertlon of PW-4,

the eye witness PW-S has categorically admntcd in

his cross-examination that:

: : : . ra':.)r;l/'lzlgJ/H(Aiﬁr:.l)l;:)u: TS
The abovc-mentioned ‘situation

crc:ated a sericus dent in the prosccution casc and it

apocars that the polxcc had spcciﬁoally chosen two

out of four pcrsons 1e~ the prcsent aoocllants
J/ . ' .
WHEERY boarded i th¢ vehicle for their nomination &S

\,

!

5
Peshav m i Vfourt Bench

1% -qomf ar-ul-Qaza, Swat,

accused In thc present case. The nenti,oned factor

has funhcr rendered thc prosecutlon case deudtiui,

as such,

s

ucumstances was not safe.

Y

9. However the fatal dlscrcpancy in e

p.osecunon case is 1ts fulurc to r‘stabl‘sh sa\c

¢ ‘"tod ‘,'/u\.nsmlssxon of the contraband and samples

has

oon\rlctxon of the appei ants |, in the

)
/% g 1o Lab. Jduharrzr of the P S 1o whom the case
propeity vas lcgcdly cntrustcd was ot produood
g lemwr'." 1.3 Hon Ju W1, Jostics Syed Arehed At '

HanRi. s, D YRaacARmed
itr.4 Mo, 135-M o1 2016 Jahi Shah 1. The Srote!

R
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o Ex s-mm(,r
Pastie + tigh Court Bench
Mingo. o :.‘:a-uu!-Qaza, Sweat.

n

../ q

before the trm] Court to havc explamed thc safc
custody of the: contraband thle rcplymg cortau'

estions of the dcfcncc coumel thc recovery

officer (PW-4) ; statcd in his cross- examlnatlon that:

JJ’J,’; : -;J _.J/asg..fJ-i.:ydeJ/z.uf

_ )VK19//’;-lft!:fbl;jlu'l9//1w“dljlf
(=20 FIR g SoF ey g S
RO 2 .»u;dfu’ WY puVJJF I R-c_rxo/;

The rccovery ofﬁcer has admmcd in

Cross- cxamlmtzon that each packet of chars was in

v
L

the form of snb Ahd further clarxﬁed that , .

o’(xﬂ()’t.fci/smo.ﬁ »LJ ¥

“When the p arcels of 'chgrs'were checked
beforc‘ the tr'm‘l' Court the s_a'me wgr’e’ifourﬁdl in péwlder -
form and it was recorded that:

qu_}u:;)z Jslabsfibr\f_ﬂ»u.,)lxw s w.
-q.‘..uwtfk;)bg,u{-z/#
Although the recovery officer has tried
to explain 1hl< suuatlon by - stating thf:;t the. case,:f
property can assume the form of powder by shifting
it from on¢ placv;to another, hoi{rever, this assertior.z.
of the recavery officer cannot Be' acceptc@‘because'
the .case'-'plr'orﬁe y was exhlblted befort, the Cou'
only after alnzoct six months of the reCOvE y. The

safe custody' of 'he contraband 1s furthcr Quspucted

)
e et e i R e e

Hmfhu mumw Wi At
{Co.A 12e D3845 01 7008 Tohlr Shoh vy, The Siete]
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Exmi ner
-t ;hgh/‘ourt Bernch
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i view of the admission of the recovery officer

stating that:

B u'_)l,w:/m._/u..,l:.ﬂc..u',wwdtfa...u’ﬁg

Jﬁbgﬂu—JU‘Z/*/)h--b.')vc})‘gouy}y)/v)-éd)i}"
, | -Zém G

concluswn that safe cuotody of the .contraband has
l . _!

not been establmshed by prosecunon

N S I

'10.‘ Reoaral..g the transmxsswn ot the
sémples to Forensic Lab accordxng to apphcauonf
transxt recelpt Ex.PW-7/ 13 the samples were handea
dvur to consiao'.c / la-ur-Rchman No. l

927 orn

z J 04 2015 fox 11 ,ONwW ard traqsmnssxon o tha .S L

L

whcrc the same wcrc' delwcrcd on the nuxt-d"xy e
21. 04 2015. "‘be proqccuuon has ‘not ootbercd to
examine the said pe: son to have fyxplamef* at for
what purpose hc.had retained the <amp1e° with him

guring the night f’ullmg betWeen 200

April, 2015 ~Thus, it can, safely be concluxied tkm the

chain of custody of the contraband since ihe 't.imc of

recovery till delivery to the lab has nct reinained
intact, hence, the ¥ S.L report in the present case

cannot be considercd as authentic documert against

the appellanis:’a;(»n*-.ficts-in-view' of the mentioned

LI’C\.;"“I"MY;"" Bt

e et i 7 * e et i At T RPN TE S
s ot

[ enta "ﬁm:,u-ém‘ .
MELLRiLY a0 J0I4 M IMAW e State]

The atove sccnarxo Icads us to the

and 23 of

Pisdom in this regerd is.drawn fom
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Arsul-Qaza, Swat.

‘_10---'..1
the Judgment ot thc august Suprcmc Court of

Pakistan in the casc txtled "T?:e State throuqh

Reqzonal Dzrccror ANF V/s Imam Bakhsh and

rhers 20 18 SCMI\ 2039 whcrem Jt Was held that:,

“The cham of custody begms with thc
recovery of the seized drug by the Police
and the scparahon ‘of the
rcprcbcntntnc smnple(s) of the scized drug
and their dispatch to the Narcotics Testing
Laboratory. This chain of custody, is
pivotal, as the entire construct of the Act
and the Rules rests on the chort of the
Government Analyst, Wh]Ch in turn rests on
the process of sampling and its safe and
secure custedy and transmission to the

“laboratory. Tlu, prosecution must- establish
that the chain 'of custody was unhbroker,

* upsuspicious, mdub)table, safe and secure. '

Any break in. the chain of custody or lapse
in the control of posscssuon of the sample, *

_will cast doubts-on the safe custody and safe .~ '
transmission of the samp]c(s) and will '
impair and vitiate the conclusiveéness and
reliability of the Report of the Governmtn'

Analyst, thusy "rendering it mcapable of
sustaining conviction”.

mcludcs

~

This v'mw was followed by the august ‘
Supreme Court in 'mother Judgmrnt handcd down -

The State and '

the case of “;‘L/sz:.. Razia Suliana V/s

v

another” 2019 SCMR 1300..

- confessional

i

il Mdvin - on--to the:

statement of the- appdlant/conwct stal Khan, when -
the prosecution’.case is . 1cpletr= wnh uontradlctlons

and inconsistencics of blamnt naturc hxs con uzcnon

. A e

v
- ...-_..__.w».--.w..“-,.——
e . ok T
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IS R
/- - on the sole basis of  his confession cannot be

[N H g .

maintained which wgs not only recorded afles three

Cy

b ' ' -/ﬁay.?of'police cus;od& bgt the same was retracted by
~ him during his -:_xami'nétion ws 342, Cr.P._C. We
would not deviat: fram the settled principle of law

that an accused can, be convicted even on the basis

s .

o o

o7 . Il L
T T S ’

S ','u)\\-"-f/-’_\";\o-:/

. e DR )

L AR dewn by superior Courts in this regard is that it must

of hisxreiracted confession but the concli_tion laid
e corroborated by the prosecqtion evidei}ce'which
factqr'is mis:sing in the presenticase:_‘ It is élso a trite
taw that pr‘osecution" must prove i_tl_s.;_‘_gas‘c gg_aif‘z‘.-?‘it an
accused beyond ;easc;;lapl.e doubt and :his' conviction '
~cannot be baséd on his sole confessigr}.. As discussed

J . ' - above, the prosecution case is suffering from varicus
. . ' . ) . . ) 1] . '-: . R

t ) ' ot ,

discrepancies and inconsistencies giving. rise 1o

many rcasonable ¢oubts in prudent mind qua “the

. mehawar th visor ench © guitt of the appellants/convicts and the prosecutign

Mirgosa D "o-Qaza, Swat,

has badly failed to cstablish its case against them
bevond shadow of doﬁbt, therefore, 'thgir conyiction
| [ : \ ! | ' cannot be m'aintaine'(i. on the bésis of sole contession
| ) | - recorded by zpp'cl]::iﬁt' Misal Khan v;hic'h nieither -

appears to be vciuntary nor true. Guidance 1s sought

TRT - 1 the jndement in the case titled “Daduilat and
R fron judg i 2L

T anotier V/s. Thy Stete” (2015 SCMR 856) wherein

T N - SRR though the coniession of accused wwas relied upon

— [ORIPRIUIITIES Y

TeemAPY, N shwbis N dustite Sy ed Anhad AT -

sl R britce WaanAbm o "
fio.a M 25501 of €014 JeAle SN N VA, The Stete;
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| aside and the appelhnts/conwcts namely Lahxr Shah

DN =
Name of Applicant-—tbad '4" A °\’"‘

;Zﬂe_xf

Date of Presentation of /<bplicant-
q\ 3 Date of Completion of Cadies--

N0 0f Copigg—emsverm s //- ';‘e!'v-r—"j-'_'-
Urgent Fee e
Fee Chargedere-- 9) /-

Jo12-

0

but it was consxdercd in combination with. othcr

convincing and tmstworthy evsde1 :ce of prosecution

and it was laid. dc.swn that.
7

“This is sctthd law that conviction could not

be recorded on the sole basis of confc«ionnl
statement and the. prosccutjon has to prove -

its case bcyond any shadoiv of doubt”.

lg_.- In light of thc above dlscussxon thc , | .

prosecution ha< f'ulcd to prove the gmlt of

appcllants/convicts bcyond

‘shadow

aof doubt

therefore, their conviction and -sentence ar¢ not

sustainable in the ¢ircumstances. Resultantly, hese

appeals are allowed, the impugned judgment 1s set

and Misal Khan ar" acqultted of thc 'chaxgp in thc.

present case. Thgy, be set at ]ibcrt'y forttvath if not

required in any other case.

13. - Abkoyve arc the rcasons of =

orders of the even date.”

Announced.
Dt:03.12.2019
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KiTYBER PAKHTUNKHWA SERVICE TRIBUNAL, bCE S
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Service Apﬁ)e'al No. 1407/2020 |

. ' 4RS. ROZINA REHMAN. . MEMBER (3)
MISS FAREEHA PAUL ... MEMBER(E)

Misal Khan .3;’"‘1 Toor S(han Ex- D: lver/Constabie C.T.D, Peshawar.
(Appeilant)

i

Varsus,

1 Senior Superintendent of Police, qu, Peshawar

oo Deppvy Inspector General, CT.D, Peshawar.. .

3 ipspector General of  Police, C.P.O, Khyber" PakhturikhWa
Peshawar. " ’ o

s ...(Respondents)

Mr. Muhammad Masoom Shah

Aovaoato : , - For appeilant.;"
M Mubiammad Adeel Butt, . :
Addl. Advocate General IR -, For respondents.
Date of Institution................... 10.03.2020-
Date of Hearing........ccooeoveee. 19.07.2022 '

Date of Decision..........c..v. 19.07.2022"

JUDGEMENT .

SAREEHA PAUL MEMBER (H The service appeal has Dem

natituted  under Section 4 .of the Khyber Pakhtunkhwa Serwce-'
rribwnal Act. 1974 against the impugned _order of respendent l\f‘o. 1
('iz;;t:c::.:i 03.09.2015 whercby appeliant Was dismiss_ed from'éc-zrvic‘:?. and
O NG 75K o dated 10. 02.20,0 of respondent Nb.- 2 Wheret:)y nis
NeIK v,okmatma was filod, thh thr‘ prayer that the orders may be set

Aiide and tha a|.",\pf:l!am may be reinstated in service Wlth aH back

- N . : N g o,
DETeiig. ! e E AN
. : . e }r,
* : - g
) P ¢
. iy 00> T tEIN )




e

'DSP/INY

CTDKP

-2 . ‘ j . . o
7. Brief facts, as pcr memorandum of appeal, are that the
appellant was appointed as cons table/dr’lver on 01.07. 1988 in the
Police Dt_partmont and was posttd in SpeC|aI Brach Peshawar ‘He -

wds 1mpl|cated in FIR No. 117 dated 18.04.2015, - Pohce Stataon

/\lpuu undor :Section 9 C, CNSA 1997 and was arrested on spot. He

- inf mmod the dc,partment about lodging of sald FIR and his a:rest

’

‘Dopamhtntai proceedings werc initiated agannst him in his absence

when he was in custody of Dnsmct Jail Daggar (Dlstrlct Buner: On

03. OO 201 5 he was dismissed from service On account of abcence

. During period of his custody he was kept in different ]alls includi ng

Central Jall Haripur and District Jall Mardan Durlng that period the

Trial Court initiated curmnal proceedmgs agamst the appellant m:the

caurt oi" District Judge/Zilla Qazi/Judge Speual Court Shangla l.,amp

Cburt at Swat and after compi-etion of the trial ap'p'eilant was

*or.\ncted to life mwpnsonmant alongwith fine of Rupees one lac vide

" ordoer dated 24.11.2016. Beh(ﬁt of Section 382 CrPC was also

extended to him meaning therchy that he was behmd the bar since

thddat;e of his arrest i.e’.18.04. 2015. Feellng aggr:eved from

‘iudgmént dated 24.11.2016, appeliant filed Criminal Appeal No 277-

M/2016, which came up for hearing on 03.12. 2019 Hon'ab\e'
peshawar High Court, Mnmora ‘Bench aliowed the appeal ahd set

egsid@' impugned judgment with Further direction to releas_e hims from

Cloil, ook w to 14 days for completion of due process of law and

formalities after which he made arrlval to his duty but he was t zanded

" ovoer the impugnead uder dated 03 09.2015 of dlsmlssal from service.

On 08.01.2020 he submitted dczpartmentai appeai befor'e respondent
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3 | | | .!
‘No. 2 -which was rejected on 10.02.2020. -F—'eel'ing aggrievéd he
submitted"the service appeal. |

3. sponderﬂ’&\were put on notuce who submltted written

.cpnos/comments on the appeal We heard the fearned counbel

. for the appellant as well-as the' Assrstant Advocate General and

. K
1)eruscd the case file with connected documents mmutely dnd

ti‘roroughly’

4. The learned counsel for the appellant contended that the

‘ appollant was behind the bar since 18.04. 2015 and he had mformed

' his office: 4r—* further contc.ndod that due process was not foilowed

) before his dismissal from servico; that neither charge sheet eS_rnd
statement of aIILgatlons nor any rhow cause notnce was served upon

hirm through the jail administration. He invited the attentron to the

nnpuqned ordgr dated. 03 09. 701 5 through which the dppellant was
nhenr;scd from service and stated that the same was nerther
endorsed to the wppellar.t nor served upon him,; rater lt was kept in
‘df'z"r-;;e.. ilo further stated Lhat appellant was acquitted from the

uasolnsq charges ievelled agan him, he should pe relnstawd in

service., -

" .
" |

- . -
5. The learned Additional Advocate General on the other hand
! ! - . . - . .. j
contended that the appellant was dismissed _from service after

- {ulfilling all the requiremen‘-;s. A proper departmentalvinquiry was

FER

]

?E\

_cari qod out and all the charges levelled against him were proved. He
fummr ronLcn(:(,d that convuctlon from the trial court and wiliful
. absence from duty wes sufficient proof for initiat;ng d_epartmentgl

‘proceedings and awarding 1ajor punishment. He drew the attention
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o the statement of the appellant in which he .himsélf confess:

about committing the crime.”

o ¥y

7 ~

6. Ré"éord presented~before us indicates that departmen

~fproceedlngs were lnltlated agalnst the appellant in his absence. It

evident from the given aecmd that the Hon ‘ble Peshawar ngh Cot

Mingora Bench was, convmced that the con\/lctlon and sentence of

appellant was not sustainable in the cnrcumstances where prosecu‘

failed to prove the guilt of the- appellant/conwct and hence acquit

'hiln of the charges leveled against him. This Tnbunal fenls that

.rnajor punishment given by the respondents to the appellant bc

on FIR lodged against him is not maintainable as he was acqulttc
. '

those charges. The ai opellant had informed his hlgh ups.,aboul

: arrest and a better courwe of actlon w‘ould‘ha,ve been’ to put

under suspensaon till tlle final decision. of the court of law. Now a

"appellant has been acquntted there is noO reason to hoid

punlshmenl of dlsmlesal from service. Hence the 1mpugned 0
dated 03.09. 2015 and 10 0zZ. 2020 are set a51de and the appell
reinstated into service w e.f the date of dlsmlc,sal The pen(
which he remamed bchmd the bar shall be treatcd, as

suspension with full pay ‘and the rest of hIS absence to be trec

1]

leave Qf the kind. Parties are left to bear thelr own COStS.

VA Pronomced in opon court in Peshawar and glven und
‘hands and seal of the Tril bunal this 19”‘ day of July, 2027

ROAIN EHMAN) O (PAREEHAF
Mem r (J) B AT . Member
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(7)  The enquiry proceedings once started should be held without internuption, as
far as possible, on day to day basis.

(&) On receipt of the enquiry report the case should be processed expeditiously.

(9) It should be impressed upon the Enquiry Officer that the quality of work
produced by him will reflect on his cfficiency, which will be recorded in his
ACR.
(10)  The initiating officer should record his assessment of the Enquiry
performance in the ACR.
(Authority: Circular letter No.SOR! {S&GAD)3(4)/78, dated 3rd October, 1984)

Officer's

Stoppage of increment under Guvernment Servanis
(Efficiency & Discipline) Rules, 1973.

Instances have come to the notice of the Government where the penalty of stoppage of
increment under the NWFP Government Servants (Bfficiency & Discipline) Rules; 1973, has
been imposed on Government Scrvants, who have reached the maximum of the pay scale,
thus making the penalty ineffective. I am accordingly directed to request that the competent
authorities may, in future, kindly keep in view ihe stage of the pay scale at which a
Government servant is drawing pay before iniposing the penalty of stoppage of increment on
him under the above rule.

(Authority:Circular letter No.SORI{S&GAD)5(29)/%6, dated 27th December, 1986).

Departmental Proceedings
vis-a-vis Judicial Proceedings.

The question as to whether or not a departmental inquiry and judicial proceedings can
run parallel to each other against an accused officer/official has been examined in
consultation with the Law Department.

2. It is hereby claritied that Court and Departmental proceedings may start from an
identical charge(s) and can run paraliel to cach other. They can take place simultaneously
against an accused on the same set o f tacts and yet may end differently without affecting their
validity. Even departmental inquiry can be held subsequently on the same charges of which
Government servants has been acquitted by a Court. The two proceedings are to be pursued
independent of each other and it is not necessary to pend departmental proceedings till the

finalization of judicial proceedings.

3. It may also be clarified that Court Proceedings also include criminal proceedings
pending against a civil servant.

4, The above instructions may please be brought to the notice of all concerned.

(Authority:Circular letter No.SOR. H{S&GA D)5{29)/86(KC), dated 8.1,1990)

i i e g,
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[Supreme Court of Pakistan]

Present: Iftikhar Muhammad Chaudhry, Qazi Muhammad Farooq and Hamid AIAi Mirza, JJ,

Messrs HABIB BANK LTD.----Petitioner

S

VCrsus e n

SHAHID MASUD MALIK and others-- —-Respondents

Civil Petitions Nos.564 and 565 o‘f2001, decided or &th May, 2001.

(On appeal from the judgmcﬁt dated 9-12-2000 passed by the Federal Service Tribunal, Islamabad in

o Appeals Nos: Il7(R)C/E of 2000 and 1886(R) of 1999). ) ’
(a) Civil Scrvants Act (LX}\I of 1973)--- ‘ S,
'---S. lb——-Dcpartmcntal plocccdmgs and criminal ‘proceedings---Difference and
distinction---Departmental ‘proceedings arc different 'md dmtmct from crlmmal charge which if hws bu f
leveiled snnuitancously agamst c=v11 servant. , . ' :

b

) Scrvicc,Trihlinals Act (LXX of 1973)---

--2-8s. 2-A & 4---Constitution of Pakistan (1973), Art. 185(3)---Didmissal from' service---Findings of
Service Tribunal based upon findings recorded by other forums—--Validity---Acquittal from ciirsiral
charge-—Effect--Employee of Banking Company was disfmissed from service---Labour Court rei- s aved
the employee and Criminal Court acquitted him of thc charge--After insertion of S.2-A, in Beirice
Tribunals Act, 1973 matter was transferred to Setrvice Tribunal and the Tribunai on the basis of findings
recorded by Labour Court as well as by the Criminai Court allowed appeal of the employee and }ie was
reinstated in service---Legality---Instead of basing its decision on finding of a forum which “ad no
jurisdiction to decide the case, the Service Tribunal should have examined the case independently on the
basis of material ‘collected during departmental inquiry including show cause notice and inguiry
i report---Conclusion drawn by Criminal Court would have no bearing on the departmental proceedings as
the latter had to.be decided independently ~--Where (¢ Tribunal had not applied its independent mind,
suc h findings of the Tribunal were not sustainable- --Petjtion for leave to appeal was converted o
appcal and judgment passed by Service Tribural was sct asxde---Case was.remanded to Service Tribunal
for decision afresh. . , : |

-

Ajmal Kamal Mirza, Advocate Supreme Court and Ejaz. Muhamnmd Khan Advocatc-an-Record for
Appellants. ' :

Respondents in person.

Date of hearing: 8t May, 2001.

ORDER

We have heard learned counsel for the appelants wn¢ have also gone through the impugned judgment,
dated 9-12-2000 passed by the Federal Scrvice Tribunai. lslamabad. 1t is noteworthy that the Service
[ribunal had based its judgment ors e finddinge of Presiding Officer Labour Court recorded whilc

l of 2 Eﬁ\\\w | | - o "
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disposing of application under section 25-A of the 1.R.0., 1969 filed by the respondent. the order‘of the
Criminal Court acquitting the respondent-employee from the criminal charge has also been considesed as
one of the factor fot his reinstatement. It is well-scttled that the departmental proceedings are different
and distinct from the criminal charge which if has béen levelled simultaneously against an cmployee.
Likewise the Tribunal may have not taken into consideration the findings recorded in favour of"the,
respondent by the Labour Court becausc alter the amendment in the Civil Servants Act by means of
scction 2-A for the puipose of the Service Tribunal the respondent employee had been treated to be a
civil servant ‘with a right to approach Service Tribunal for his redressal of grievance.’ Therefore, the
Service Tribunal will examine his,case independently on the basis of material ‘collected during the
departmental inquiry including shgw cause notice and Induiry Report etc., instead of basing its deciston

jon the finding of a forum which firstly had no jurisdiction to decide the case secondly any finding

2of2

recorded by the criminal Court regarding criminal charges against an employee arising out of the same!
{ransaction because no conclusion‘drawn in this behaif by a Criminal Court will have any bearing on the
departmental proceedings which ought to have decided independently. 1t may be noted that in fact
impugned orders have not been passed by the Service Tribunal by applying its judiciai mind and had
disposed of the appeals in a mechanical manner just observing that as Presiding Officer of Labour Court
had recorded finding in favour of the respondent and the Criminal Court has also acquitted him of the

charge, therefore, he is ordered to be reinstated. Such findings, however, are riot sustainable in law thus. - .

deserves interference by this Court.

s

As a result of above discussion, these petitions ‘are converted into appeals and allowed. Both the cases
are remanded to the Federal Service for decision of the appeals expeditiously as far as possible within a
period of three months preferably. No order as to-costs. ‘

QM.H/MAK/H-38/S Case remanded.

20-2pr-23, 12:5
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v 2007SCMR 562 ‘ ’
[Supreme Court of Pakist:m] | B

"Present: Abdul Hameed Dogar and Mian Shakirullah Jan, JJ  ~ o : T

SUPERINT FNDB NT OF POLICE, DA. KHAN and othcrs---—I’chtmpcre '
Versus

THSANULLAH----Respondent

Civil Pctition No.384-P 0f2005 decided on l4th Novcmbér 2006.

(On appeal from the Judgment dated 10-5-2005 of thc N. WFP Service Tribunal Pcsh'lwm in A ppcal
No.i80 of 2004).

North-West F "OntICI vamcc Service Tribunals Act (1 of 1974)---

---§. 4---Dismissal from service on account of his arrest in a criminal casc---AcquItt"ﬂ from cnmmal
charges---Time-barred appeal---Civil servant was dlSl'm\bed from service, afler he was arrested in
criminal casc---Civil servant during his arrest, filed dtpartmental representation but did not avail,
mmcdy of appcal belore Service Tribunal---Civil servant. after he was acquitted from criminal c¢harge,
“liled appeal before Service Tribunal, which was accepted and he was reinstated in ser vice---Validity -~
. Appeal before Service Tribunal was ﬁlcd belatedly from date of his dismissal and after five months from
the date of his acquittal from criminal charges---Civil servant had lost his right and could rtot agitate for
reinstatement---Acquittal of civil servant from criminal charges would have absolutely no bearing on
merits of case as disciplinary proceedings were to be initiated according to service rules independently---
Judgment passed by Service Tribunal, reinstating civil servant in service, after acquittal from the
criminal charge was not sustainable in law---Supreme Court set aside the judgment passed by Service
Tribunal and order of dismissal of civil servant from scrvice was maintained---Appeal was allowed.

1

Executive Engineer and others v. Zahid Sharif 2005 SCMI;{ 824 and Sami Ullah v. Inspector-General of
Police and others 2006 SCMR 554 ref. S

Khushdil Khan, Additional Advocate-General N.-W.F.P. and Altai, S.-1. (Legal) for Petitioners.

Abdul Aziz Kundi, Advocate Supreme Court for Respondent.

ORDER . ' S

:

* ABDUL HAMEED DOGAR, J.--- This petition is dirccled against-judgment, dated 10-5-2005 passed |
by lcarned N.-W.F.P. Service Tribunal, camp at D.I. Khan whereby Appeal No.180 of 2004 11lcd by |
respondent was '1llowcd and he was reinstated into service without back- bcnehls "

2. Brief facts leading to the filing of instant petition arc that respondent was dismissed from service on
the allegation that on 12-7-2001 he was found in posscssion of 225 grams of Charas. Case was reg:stered
against him in which he was arrested and sent up to face the trial. According-to learned counscl “or the
respondent he made representation to the competent 'luthority but did avail the remedy of filing appeal |
before the learned Tribunal challenging his dismisal. According to him after his acquittal from the |
criminal case which took place on 9-10-20073 Le Hnd mstant appeal before Tribunal on 18-3-2004 1

lof2 WM , . ZO—Apl =23, 12
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mainly on the ground that he was acquitted from crlmmal charges as such be reinstated in servics. The
appeal before the Tribunal was filed belatedly from date of his -dismissal and after five months froni the
date of his acquittal from the criminal charges. This being, so, respondent has lost his nghi and cannot
agitate for réinstatement. By now it is the settled principle of law that acquittal of civil servant from
criminal charges would have absolutely no bearing on the merits of the case as the disciplinary
proceedings are to be initiated according to service rules independently. Reliance can be made to the
cascs of Executive Engincer and others v. Zahid Sharif 2005 SCMR 824 wherein it has been he'd that
acquittal of civil servant from Court would not imposc ¢ any bar for initiation of disciplinary proceedings
as his acquittal would have no bearing. on disciplinary proceedings at all. In case of Sami Ullah v.

Inspector-General of Police and Sthers 2006 SCMR 554 it has been held that acquittal ofpetitioner from
criminal case would have absolutely no bearing on lhc merits of the case and in the case of N.E.D.

University of Engineering-and Technology v. Syed Ashfagq Hussain Shah 2006 SCMR 453 it has been
hcld that dcpal tmental representation of civil servant was batred by limitation and on thc basis of such
‘representation Service Trxbuna] could not reinstate him in scrvice. - - o !

3. In view of what has been discussed hereinabove and the case-law retelred (supra) the impugned
judgment reinstating the respondent in service after acquittal from the criminal charge is not sustainable
in law hence the same is set aside. The petition is «,onvu,rted into appeal and’ allowed The order of -
dismissal from service of respondent is maintained.

)

M.H./S-81/SC ) . Appeal allowed.
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