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' a Service Appeal No. 1382/2019

Usman Ghani Vs Government of Khyber Pakhtunkhwa through

Secretary Education and others.
ORDER

?h()8"‘ May, 2023 KALIM ARSHAD KHAN. CHAIRMAN: Learned Counsel for

the appellant present. Mr. h'azal Shah Mohamand, Additional

Advocate General for the respondents present.

2. I'hrough this single order this appeal and the connected

Service Appeal No. 1230/2019 titled “Shanishad Khan Vs

Government of Khyber Paklitunkhwa through Secretary Education
i

and others’", Service Appeal No. 1231/2019 titled ‘Akbar Zeb Vs
i;

Government of Khyber Pakhtunkhwa through Secretary Education

and others”, Service Appeal No. 1232/2019 titled ”Sher All Khan

Vs Government of Khyber Pakhtunkhwa through Secretary

Education and others”. Service Appeal No. 1233/2019 tilled “Shah

Nawaz Vs Government of Kliyber Pakhtunkhwa through Secretary 

Education and others”, Service Appeal No. 1234/2019 titled “Ibni 

Amin Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others”, Service Appeal No. 1235/2019 titled

“Muhammad Laiq Vs Government of Khyber Pakhtunkhwa
4/'

through Secretary Education and others”, Service Appeal No. 

1236/2019 titled “Misbah Ud Din Vs Government of Khyber 

Pakhtunkhwa through Secretary Education and others”, Service

. \

■;

Appeal No. 1237/2019 titled, “Raham Karam Vs Government of

Khyber Pakhtunkhwa through Secretary Education and others",

Service Appeal No. 123.8/2019 titled “Salah Ud Din Vs

Government of Khyber Paklitunkhwa through Secretary Education 

and others”. Service Appeal No. 1239/2019 titled “Naseer Hassan&
'’3a,



Vs Government of Khyber Pakhtimkhwa through Secretary

Education and others”, Service Appeal No. 1305/2019 titled “Mizaj

Ud Din Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others”, Service Appeal No. 1306/2019 titled
i,

“Ismail Vs Government of Kliyber Pakhtunkhwa through Secretary

Education and others”, Service Appeal No. 1307/2019 titled “Amir

Hatam Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others”, Service Appeal No. 1308/2019 titled “Fazal

Rahim Vs Government of Khyber Pakhtunkhwa through Secretary

Education and others”, Service Appeal No. 1309/2019 titled

“Muhammad Feroz Vs Government of Khyber Pakhtunkhwa
I

through Secretary Education and others”, Service Appeal No.

1383/2019 titled “Tahir Mulk Vs Government of Khyber

Pakhtunkhwa through Secretary Education and others”, Ser\dce

Appeal No. 1384/2019 titled “Kamran Ali Vs Government of

Khyber Pakhtunkhwa through Secretary Education and others”,

Service Appeal No. 1385/2019 titled “Khurshid Vs Government of

Khyber Pakhtunkhwa through Secretary Education and others”,

Service Appeal No. 1386/2019 titled “Mian Said Ali Vs

Government of Khyber Pakhtunkhwa through Secretary Education

and others”, Service Appeal No. 1387/2019 titled “Maslih Ud Din

Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others”, Service Appeal No. 1388/2019 titled “Aziz

Ahmad Vs Government of Khyber Pakhtunkhwa through Secretary 

Education and others”. Service Appeal No. 1691/2019 titled “Nisar 

Muhammad Vs Government of Khyber Pakhtunkhwa through 

Secretary Education and others”. Service Appeal No. 1692/2019 

titled “Fazal Manan Vs Government of Khyber Pakhtunkhwaso



! •

through vSecretary Education and others” Service Appeal No.

1693/2019 titled ‘Momin dChan Vs Government of Khyber

Pakhtunkhwa through Secretary Education and others”, Service

Appeal No. 1694/2019 titled “'Hameed Ullah Vs Government of

Khyber Pakhtunkhwa through Secretary Education and others”.

Service Appeal No. 1695/2019 titled “Mehmood Khan Vs

Government of Khyber Pakhtunkhwa through Secretary Education

and others” Service Appeal No. 64/2020 titled “Bahramand Khan

Vs Government of Khyber Pakhtunkhwa through Secretary

Education and others” Service Appeal No. 4830/2021 titled “Nisar

Ahmad Vs Government of Khyber Pakhtunkhwa through Secretary

Education and others” & Service Appeal No. 7556/2021 titled

“Bacha Khan Vs Government of Khyber Pakhtunkhwa through

Secretary Education and others” are decided as all the same and can

conveniently be decided together.

During the course of arguments consensus was developed 

that for considering the contention of the appellant that 50% quota 

of promotees was not exhausted whereas learned. AAG while

3.

refuting the contention that in view of the Judgment of the Hon’ble

Peshawar High Court, Peshawar in COC No.l05-P/2018 in W.P no.

355/2011 and the said quota had already been exhausted, both of

them while fairly assisting thd Tribunal submitted that it would be

appropriate that the department sliould make proper calculation of 

the number ot posts, in the light of the above judgment coupled 

with the eligibility of appellants and to ascertain the quota 

accordingly. Order accordingly. Such exercise should be

undertaken within a period of 90 days from the receipt of this orderro
0/)



with the directions to the authorities to associate the appellants withi

the proceedings and for the purpose if a committee is necessary to 

be constituted, the authority niay consider that. Consign.

Pronounced in open court in Peshawar and given under our 

hands and seal of the Tribunal on this ()8‘^^ day of May, 2023.
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13'" April, 2023 Today this and connected appeals were brought by the

Incharge of the pending files Branch. I was astonished to note

that for what purpose the Reader had given such a long date in

these' appeals, which has caused quite long delay in disposal of
^ ' ' • ' • \ 1 \ V..

these appeals. This act on the part of Reader has also paved way

for a number of other aspersions on the reputation of the

Tribunal, therefore, Mr. Pir Muhammad, Superintendent/working
3

as Reader at the relevant point of time is called upon to explain 

his position as to why such ac^ of negligence, carelessness,

done by him and for theinefficiency, irresponsible conduct

above acts why he should not be proceeded against under the

relevant rules. His reply should reach the undersigned on

17.04.2023, the date given by him in the matters.

(Kalim Arshad Khan) 
Chairman

*Aclnan Shah, PA *

i?"^ April. 2023 1. Counsel for the appellant present. Mr. Muhammad Jan, 

District Attdmey alongwith Mr. Muhammad Zahid Khan, SDEO 

for the respondents present:

Arguments heard. Learned senior counsel for the 

appellant wants to make some more submission. He may do 

make on 08.05.2023 before the D.B. P.P given to the parties.

2.
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Learned . counsel for the appellant present. Mr.
%

Muhammad Adeel Butt, AddI: AG alongwith Hussain All,
25'" July, 2022

^ Litigation Officer for respondents present.

It was pointed out that a number of other appeals on 

the same subject matter were fixed on different dates. It 

therefore, requested that all such appeals might bewas,

clubbed and heard together. This case is thus adjourned 

to n / /202:^ before the D.B. Learned counsel for the

appellant is directed to submit an application to the 

Registrar of this Tribunal mentioning the details of all 

such appeals alongwith dales fixed therein within a week 

that all such appeals could be fixed together with this 

appeal. On receipt of the application containing.details of 

all similar appeal, the Registrar shall fix all,those for the

so

above date.

i

(Kalim Arshad Khan) 
Chairman

(Salah lid Din) 
Member(Judicial)
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31.12.2020 Due to summer vacation, 
12.04.2021 for the same as before.

case is adjourned to

12.04.2021 Due to demise of the Worthy Chairman, the Tribunal is 

non-functional,

27.07.2021 for the same as before.

therefore, case is adjourned to

f
<

/

1
27.07.2021 Counsel for the appellant present.

Mr..Tavedullah, Learned Assistant Advocate General 

alongwith Mr. Hussain Ali, Litigation Officer for 

respondents present.

Learned counsel for the appellant seeks adjournment 

as he has not prepared the brief Granted. To come up for 

arguments on 13.12.2021 before D.B.

(Rozina Rehman) 
Member(J)

Chairman

■< M cwVLM is
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AddlrA#Junior to counsel for thevappellaht:present: 

for respondents present. Written- reply/comments not
24.06.2020

submitted. Learned AAG seeks time to submit the same on

the next date of hearing. Last opportunity granted. T^me
i 1.08.2020 beforeX®. \up for written reply/comments on

MEMBER

Junior to counsel for the appellant and Addl. AG 

alongwith Hussain All, Litigation Officer for the respondents 

present.

11.08.2020
\.

■>

'7 Respondents have furnished parawise comments which 

are placed on record. The matter is assigned to D.B for 

arguments on 26.10.2020. The appellant may furnish rejoinder, 

within a fortnight, if so advised.

\

1

>

7 <

Chairman

Junior to counsel for the appellant and Addi. AG for 

the respondents present.
The Bar is observing general strike, therefore, the 

matter is adjourned to 31.12.2020 for hearing before the

26.10.2020

D.B,

u
(Atiq-ur-Rehman WazJr) 

Member

7-\ .



Junior to counsel for the appellant and Add!. AG for 

the respondents present.
Learned AAG requests for time to contact the

v>

respondents and furnish reply/comments on the next date 

of hearing. Adjourned to 25.02.2020 on which date the 

requisite reply/comments shall positively be furnisl^.

20.01.2020

ChairmaW

I• I

1
25.02.2020 Junior to, counsel for the appellant . present. Mr. 

Kabirullah Khattak learned Additional AG for the respondents 

present.

•/

T
I

r
I

Learned Additional Advocate General requests for 

further time to contact the respondents and furnish^ 

reply/comments on the next date of hearing. Adjo.umed. To 

come up for written reply/comments on 01.04.2020 before

/

S.B. r'

/
(Hussain Shah);N 

Member
/

:

01.04:2020 Due to public holiday on account of COVID-IO, the case 

is adjourned to 24.06.2020 for the same. To come up for 

the same as before S.B.

a

\
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'fForm- A■

V.

FORM OF ORDER SHEET
Court of

1382/2019Case No.-

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of Mr. Usman Ghani resubmitted today by Mr. Noor 

Muhammad Khattak Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for propeir order please.

21/10/20191-

REGISTRAR

This case is entrusted to S. Bench for preliminary hearing to bey2-
'/'i put up there on

CHAIRMANCounsel for the appellant present.054:C2019
{

On the strength of admitting note in Appeal No. 
1232/2019, instant appeal is admitted to regular hearing. The 

appellant is directed to deposit security and process fee within 

'(10 cays. Thereafter, notices be issued to the respondents. To 

'^1 "-coma up for written reply/comments on 31.01.2020 before

■7

^Pekhr >•1

<y

S.B. 1

/
'c.
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: The appeal of Mr. Mr. Usman Ghani CT Teacher GMS Jare District Swat received today i.e. ' 

on 10.10.2019 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Wakalat nama in favour of appellant be placed on file
2- Annexuresofthe appeal may be attested.
3- Three more copies/sets of the appeal along with annexures i.e. complete in all

respect may also be submitted with the appeal.

f

mhNo. ys.T, .>

Dt. 72019.
7 -

^^I^^^EGISTRAR 

SERVICE TRIBUNAL 
KHYBER PAKHTUNKHWA 

PESHAWAR.
Mr. Noor Muhammad Khattak Adv. Pesh. r-'-

S
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% BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL. PESHAWAR

138^APPEAL No. /2019

USMAN GHANI V/S EDUCATION DEPTT:

INDEX
S.NO. DOCUMENTS ANNEXURE PAGE

Memo of appeal1. 1 -4.
2. Service book A 5- 15.

Advertisement3. B 16.
4. Act rc

Judgment5. D ZD-41.
6. Judgment E 42. rAdvertisements7. F 43- 46.
8. Seniority list 47- 49.

/9. Service Rules m 50- 56.
■ jEducational testimonials10. 57- 58.

Judgment 59-.62?^^11.
63-^64.12. Departmental appeal

6’5.13. Vakalatnama
1irr

!
APPELLANT

THROUGH: ■C

NOOR MOHAMMAD KHATTAK, 
Advocate

ROOM NO. 3, UPPER FLOOR,
NEW ISLAMIA CLUB BUILDING, 

KHYBER BAZAR, PESHAWAR CITY
0345-9383141
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fc before the khyber pakhtunkhwa service tribunal
PESHAWAR

APPEAL NO. 77010

Kl».vher PakhtuHhwa^

Diary No.

l^d£=^Oatiid.Mr. Usman Ghani, CT (BPS-15), 
GMS Jare, District Swat.......... APPELLANT

VERSUS \

The Government of Khyber Pakhtunkhwa through Secretary 

(E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
2- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
3- The District Education Officer (M), District Swat.

1-

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT. 1974 AGAINST THE INACTION OF THE RESPONDENTS
BY NOT GRANTING/ALLOWING PROMOTION TO THE APPELLANT TO
THE POST OF SECONDARY SCHOOL TEACHER TBPS-lfi^ FROM THE
DATE WHEN THE PROMOTION QUOTA WAC______________FILLED BY THE
RESPONDENTS THROUGH INITIAL RECRUITMENT OR FROM THE DATE
OF COMMENCEMENT OF THE ACT NO.XVI OF 2009 COMMONLY KNOWN
AS REGULARIZATION OF SERVICES ACT. 2009 NOTIFTFD
OFFICIAL GAZETTE ON 24.10.2009 WITH ALL BACK BENEFITS U
INCLUDING SENIORITY AND AGAINST NOT TAKING ACTION ON THF
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE STflTllxnpv
PERIOD OF NINETY DA^ “

IN THE

PRAYERS:
That on acceptance of this appeal the respondents may kindly be 
directed tq_cgnsjdetL.the _appel|ant_for promotion to the post of

or from_the. date of Commencement of the Act Nor.)CVI~of'2009 
gistrar commonly known as'Requiarization of Services Act, 2009 Notified in 

the official gazette on 24.10.2009_with all back benefits including 
seniority. Any othei^ remedy which this august Tribunal deeriis fit that 
may also be awarded'in favor of the-appellantr

R/SHEWETH:
ON FACTS:

’I’ !tl
a i

Brief facts giving rise to the present appeal 
under:-

are as

u 0 1_ a That initially the appellant was appointed as PEI 
respondents Department vide order dated 05.12.1987 and later on 
the appellant was appointed as C.T in the respondent Department
vide order dated 01.6.2012. Copy of the service book is attached 
as annexure

in then
n-
©i7b a ia

I A.
3
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That during service as certified teacher the appellant was in the 

promotion zone to the post of SST (BPS-16) but the respondents 

instead promoting the appellant advertised the said posts of SST 

(BPS-16) on adhoc/contract basis. Copy of the advertisement is 
attached as annexure

^ 2-

B.

3- That under protest the appellant and his colleagues applied for the 

said post through initial recruitment but the same was also 

refused to the appellant and colleagues of the appellant on the 

pretext that regular employees are not entitle to apply for the 

adhoc/contract posts of SST (BPS-ISI thus appellant and his 

colleagues were deprived from prospects of promotion. That it is 
pertinent to mention thaT'aT'ffi^ time of~above mentioned 

advertisement the POSt/cadre -of-C.-T—f-BPSrJ^j>=.to=,which—thp 

appellant belong have no prospects_of-pnQmQtinn. l

That in light of the said advertisement new appointments were 

made by the respondents on adhoc basis and even the promotion 

quota was also filled by the respondent^thoughJn tiaLrecruitment.

That in the meanwhile the Provincial Government Promulgated the 

employees regularization Act, 2009 whereby all the adhoc 

employees who were appointed as SST on temporary basis were 

regularized thus further affected the cadre to which the appellant 
belongs. That the promotion quota for which the appellant and his 
coileagues have^waited for decades has beerL.washed,hy nppratinn 
of-the sai(rAcrof~2009TCopy of the Act is attach'ed^as annexure

4-

5-

C.

6- That feeling aggrieved the appellant and his colleagues knocked 

the door of the Peshawar High Court throughTvarious writ petitions 

including writ petition No;2905/2009. That vide consolidated 

judgments dated 26.1.2015 the said writ petitions were disposed 
of with the directions that:
fn- The act.XVI of 2009. commonly known as
(Regularization of services! act. 2009 is held as beneficial
and remedial legislation, to which no interference is
advisable hence, upheld.
fii)- Official respondents are directed to work out the
backlog of the promotion guota as per above mentioned
example, within thirty davs and consider the in service
employees, till the backlog is washed out, till then there
would be complete ban on fresh recruit.
Copy of the Judgment is attached as annexure D.

7- That the respondents assailed the said judgment of the august 
Peshawar High Court Peshawar in CPLAS No.l27-P to 129-P/2015 

but the same were dismissed as withdrawn vide judgment dated 

20.9.2017. That then after the appellant and his colleagues time I/



and again visited the respondents for their promotion to the next 
higher scale but the respondents instead of redressing the 

grievance of the appellant and his colleagues advertised the posts 

through initial recruitment through various advertisements. Copies 

of the judgment and advertisements are attached as annexure 

....................................................................................... E & F.

?'■

8- That it is pertinent to mention that appellant is the senior most CT 

(BPS-15) of the respondent department and also eligible in all 
respect for promotion to the post of SST (BPS-16). Copies of the 

seniority list, service rules and educational testimonials are 
attached as Annexure G, H & I.

9- That feeling aggrieved the appellant and his colleagues knocked 

the door of august Peshawar high Court, Peshawar in various COC 
Petitions numbers including COC Petition No.l05!-P/2018 and the 

same has been disposed of vide judgment dated 8.11.2018 with 

directions to approached the august Service Tribunal for claiming 

of promotion and seniority. Copy of the judgment is attached as 
annexure

r

3.

10- That feeling aggrieved the appellant preferred Departmental 
appeal but no response has been received so far. Hence the 

present appeal on the following grounds amongst the others. Copy 

of the Departmental appeal is attached as annexure K.

GROUNDS:

A- That the inaction of the respondents by not allowing/granting ante 

dated promotion to the appellant to the post of SST (BPS-16) is 

against the law, facts, norms of natural justice and materials on the 
record.

B- That appellant has not been treated in accordance with law and rules 

by the respondent Department on the subject noted above and as 

such the respondents violated Article 4 and 25 of the Constitution of 
Islamic Republic of Pakistan 1973.

C- That the inaction of the respondents by not allowing/granting ante 

dated promotion to the appellant to the post of SST (BPS-16) is 

based on mala fide and arbitrary intentions and as such the same is 
violative of the principle of natural justice.

D- That, the respondents acted in a malafide manner by not promoting 

the appellant to the post of SST (BPS-16) inspite of eligibility, 
seniority and fitness.



D-That, the respondents acted in a malafide manner by not promoting 

the appeliant to the post of SST (BPS-16) inspite of eligibility, 
seniority and fitness.

E- That the respondents acted in arbitrary and malafide manner by not 
ante dated promotion to appellant to the post of SST (BPS-16) 

despite the fact that the appellant was not allowed In the initial 
recruitment process because of the fact that he is in regular 

promotion zone and will soon be promoted to the post of SST (BPS-
16).

F- That the inaction of the respondents by not allowing/granting 

promotion to the appellant to the post of SST (BPS-16) is violative of 
section-9 of the Civil Servant Act 1973 read with Rule-7 of the 
(Appointment, Promotion & Transfer) Rules 1989.

r
G-That as per Rules and regulation the appellant is entitle for 

promotion to the post of SST (BPS-16) with all consequential benefits 
including seniority.

I
H- That according to Article 38(e) of the Constitution of Pakistan, 1973 

the state is bound to reduce disparity in the income and earnings of 
individual including persons in the services of Federation.

I- That appellant seeks permission to advance other grounds and proofs 
at the time of hearing. 1

It is therefore, most humbly prayed that the appeal of the 
appellant may be accepted as prayed for.

Dated: 11.9.2019

APPELLANT

USMAN GHANI

THROUGH:
NOOR MOHAl Ap KHATTAK

&

MIR ZAMAN SAFI 
ADVOCATES
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THE ^IKHYBER PAKHTUNKHWA]
EMPLOYEES (REGULARIZATION OF SERVICES) ACT, 2009. 

(^[KHYBER PAKHTUNKHWA] ACT NO. XVI OF 2009)

[First published after having received the assent of the Governor of the ^[Khyber 
Pakhtunkhwa] in the Gazette of^[Khyber Pakhtunkhwa] (Extraordinary),dated the

24"^ October, 2009]

AN
ACT

to provide for the regularization of the services of certain employees 
appointed on adhoc or contract basis.

WHEREAS it is expedient to provide for the regularization of the services of 
certain employees appointed on adhoc or contract basis, in the public interest, for the 
purposes hereinafter appearing;

1
It is hereby enacted as follows:- '

Short title and commencement.—Cn This Act may be called the ^[Khyber 
Pakhtunkhwa] Employees (Regularization of Services) Act, 2009.
1.

(2). It shall come into force at once.
j

2. Definitions.—fl) In this Act, unless the context otherwise requires,-

“Commission” means the^[Khyber Pakhtunkhwa] Public 
Service Commission;

(a)

(aa) “contract appointment” means appointment of a duly qualified 
person made otherwise than in accordance with the prescribed 
method of recruitment;

(b) ^ “employee” means an adhoc or a contract employee appointed
by Government on adhoc or contract basis or second 

. shift/night shift but does not include the employees for project 
post or appointed on work charge basis or who are paid out of 
contingencies;

'4^Substituted vide Khyber Pakhtunkhwa Act No. iV of 2011 
^Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
'Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
''Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
’Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
"Substituted vide Khyber Pakhtunkhwa Act No. IV of2C)l 1



“Government” means the Government of the ^[Khyber 
Pakhtunkhwa];

(c)

(d) “Government Department” means any department constituted 
under rule 3 of the ’*^[Khyber Pakhtunkhwa] Government 
Rules of Business, 1985, and does not include any section of a 
Department or an organization which is federally funded;

“law or rule” means the law or rule for the time being in force 
governing the selection and appointment of civil servants; and

(e)

(f) “post” means a post under Government or in connection with 
the affairs of Government to be filled in on the 
recommendation of the Commission.

The expressions “adhoc or contract appointment” and “civil servant” 
shall have the same meanings as respectively assigned to them in the “[Khyber 
Pakhtunkhwa] Civil Servants Act, 1973 (^^[Khyber Pakhtunkhwa] Act No XVIII 
of 1973).

(2),

3. Regularization of services of certain employees.—All employees including 
recommendees of the High Court appointed on contract or adhoc basis and holding 
that post bn 3f' December, 2008 or till the commencement of this Act shall be 
deemed to have been validly appointed on regular basis having the 
qualification and experience for a regular post; '

Provided that the service promotioiL^uata-of-afl-seiwiGe-cS^res shall not be

same

affected.

4. Determination of seniority.—(D The employees whose 
regularized under this Act or in the process of attaining service at the commencement 
of this Act shall rank junior to all civil servants belonging to the 
cadre, as the case may be, who are in service on regular basis on the commencement 
of this Act, and shall also rank junior to such other persons, if any, who, in pursuance 
of the recommendation of the Commission made before the commencement of this 
Act, are to be appointed to the respective service or cadre, irrespective of their actual 
date of appointment.

services are

same service or

(2) The seniority interse of the employees, whose services are regularized 
under this Act within the same service or cadre, shall be determined on the basis of 
their continuous officiation in such service or cadre;

’'Substituted vide Khyber Pakhtunkhwa Act No, IV of 2011 
"'Substituted vide Khyber Pakhtunkhwa Act No. fV of 2011 
"Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011 
'^Substituted vide Khyber Pakhtunkhwa Act No. IV of 2011
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Provided that if the date of continuous officiation in the case of two or more 

employees is the sarne, the employee older in age shall rank senior to the younger 
one.

t4A. Overriding effect.—Notwithstanding any thing to the contrary contained in 
any other law or rule for the time being in force, the provisions of this Act shall have 
an overriding effect and the provisions of any such law or rule to the extent of 
inconsistency to this Act shall cease to have effect.

5. Repeal.—The North-West Frontier. Province Employees (Regularization of 
Services) Ordinance, 2009 (N.-W.F,P. Ordinance No. VII of 2009) is hereby 
repealed. ' ■ -
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\JUDGMENT SHEET

PESHAWAR HIGH COURT^PESHA
* (JUDICIAL DEPARTMENT) V

Writ Petition No. 2905 of 2009.

ATTA ULLAH AND OTHERS PETITIONERS.

VERSUS.
i

THE CHIEF SECRETARYKPK ETC....RESPONDENTS..

JUDGMENT.

Q.C' O']. - MXDate of hearing 

Appellant/Petitioner jh km nJrkh kkn

£Respondent 'Lu ■ A4'\

WAQAR AHMAD SETH,J’~ Through this single

Judgment we propose to dispose of the instant Writ Petition

No.2905 OF 2009 as well as the connected Writ Petition
I

Nos.2941, 2967,2968,3016. 3025.3053,3189,3251,3292 of

2009,496,556,664,1256,1662,1685,.1696,2176,2230,2501,2696,
i

2728 of 2010 & 206, 355,435 & 877 of 2011 as common

question of law and fact is involved In ail these petitions.
.m *■*

. **
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2- The petitioners in al! the writ petitions have

approached this Court under Articie 199 of the Constitution of

Islamic Republic of Pakistan, 1973 with the following relief:-

“It is, therefore, prayed that on acceptance

of the Amended Writ Petition the above

noted Act No.XVI 2009 namely "The North

West Province Employees (Regularization 

of Services) Act, 2009 dated 24^^ October,

2009' being illegal unlawful, without

authority and jurisdiction, based on

malafide intentions and being

unconstitutional as well as ultra vires to

the basic rights as mentioned in the *
1

constitution ]be seUaside and the

respondents be directed to fill up the above 

noted posts after going through the legal 

and lawful and the normal procedure as 

prescribed under the prevailing laws 

instead of using the short cuts for obliging 

their own person.

It is further prayed that the

notification No.A-14/SET(M) dated

11.12.2009 and Notification No.A-17/SET(5) 

Contract-Apptt:2009 dated 11.12.2009, as

well Notificationas

No. SO(G)ES/1/85/2009/SS(Contract) dated "7

ATTraTE|
t:

0 8 mR 2018
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31.05.2010 issued as a result of above

noted impugned Act whereby all the private 

respondents have been regularized may 

also be set-aside in the light of the above

submissions, being illegal, unlawful, in­

constitutional and against the fundamental

rights of the petitioners.

Any other relief deemed fit and

proper in the circumstances and has not

been particular asked for in the noted Writ

Petition may also be very graciously 

granted to the petitioners”.

3- It is averred in the petition that the petitioners are

serving in the Education Department of KPK working'posted

as PST,CT,DM,PET,AT,TT, Qari and SET in different

Schools; that respondents No.9 to 1359 were appointed on

adhoc/contract basis on different times and lateron their

service were regularised through the North West Frontier

Province Employees (Regularization of Services) Act, 2009;

i
that almost all the petitioners have got the required

qualifications and also got at their credit the length ofservide;

that as per notification No. SO(S)6-2/97~s dated 03/06/1998

0£ . > r

i
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I

the qualification for appointment/promotion of the SET

Teachers BPS~16 i/vas prescribed that 75% SETs shall be

selected through Departmental Selection Committee on the

basis of batchwise/yearwise open merit from amongst the

candidates having the prescribed qualification and remaining

25% by initial recruitment through Public Service

Commission whereas through the same notification the

qualification for the appointment/promotion of the Subject

Specialist Teachers BPS-17 w/as prescribed that 50% shall

be selected by promotion on the basis of senio'rity cum

fitness amongst the SETs possessing the qualification

prescribed for initial recruitment having five years service and

remaining 50 by initial recruitment through the Public Service

Cornmission and the above procedure was adopted by the

Education Department till 22/09/2002 and the appointments

on the above noted posts were made in the light of the above

notification. It was further averred that the Ordinance

No.XXVII of 2002 notified on 09/08/2002 was promulgated

under the shadow of which some 1681 posts of different

cadres were advertised by the Public Service Commission.

to/

0 8
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That before the promulgation of Act No.XVI of 2009, it wab

practice of the Education Department that instead of

promoting the eligible and competent persons amongst the <

teachers community, they have been advertising the above I

noted posts of SET (BPS-16) and Subject Specialist (BPS-

17) on the basis of open merit/adHoc/contract v\/herein it was

dearly mentioned that the said posts will be temporary and

will continue only for a tenure of six months or till the

appointment by the Public Serviced Commission or

Departmental Selection Committee That after passing the 

KPK Act No.XVI of 2009 by the Provincial Assembly the

fresh appointees of six months and one year on the adhoc

and contract basis including respondents no. 9 to 1351 with a
‘ I

clear affidavit for not adopting any legal course to make thbir
»

services regularized, have been made permanent and

regular employees whereas the employees and teaching

\ I I
staff, of the Education Department having at their credit a '

service of minimum 15 to maximum 30 years have been

ignored. That as per contract Policy issued on 26/10/2002

the Education Department was not authorised/entitled to
t « « 4

B
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make appointments in BPS-16 and above on the contract

basis as the only appointing authority under the rules was

Public Service Commission. That after the publication made

by the Public Service^ Commission thousands of teachers

eligible for the above said posts have already applied but

they are still waiting for their calls and that through the above

Act thousands of the. adhoc teachers have been regularized

which has been adversely effected the rights of the

petitioners, thus having no efficacious and adequate remedy

available to the petitioners, the have knocked the door of this

Court through the aforesaid constitutional petitions.

4- The concerned official respondents have furnished

parawise comments wherein they raised certain legal and

factual objections including the question of maintainability of

the writ petitions. It was further stated that Rule 3(2) of the

N.W.F.P. Civil Servants (Appointment, Promotion ; &

Transfer)Rules 1989, authorised a department to lay down

method of appointment, qualification and other conditionsI

applicable to post in consultation with Establishment &

y- Administration Department and the Finance Department.

/?
?si
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I

That to improve/upHst the standard of education, the
I

Government replaced/amended the old procedure i.e. 100%
1

including SETs through Public Service Commission KPK for

recruitment of SETs B~16 vide Notification No.SO(PE)4-

5/SS-RC/Vol-lll dated 18/01/2011 wherein 50% SSTs (SET) I

shall be selected by promotion on the basis of seniority cum

fitness in the following mannen- r

"(i) Forty percent from CT (Gen),

CT(Agr), CT(lndust: Art) with at least 5

1

' years service as such and having the

qualification mentioned in column 3.

(ii) Four percent from amongst the DM
I

with at least 5 years service as such and

having qualification in column 3.

i (Hi) Four percent from amongst the PET
i

with at least 5 years service as such and

having qualification mentioned in column 3.

(iv) One percent amongst Instructional

Material Specialists with at least 5 years\
1

I 1
I

i
4i

"1

/ >
-I

it'l
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service and having qualification mentioned

in column 3." ;

It is further stated: in the comments that due to the

degradation/fall of quality education the Government

abandoned the previous recruitment policy of

promotion/appointment/recruitment and in order to improve

the standard of teaching cadre in Elementary & Secondary

Education Department of KPK, vide Notification dated

09/04/2004 wherein at serial No. 1.5 in column 5 the

\
appointment of SS prescribed as by the initial recruitment

and that the (North West )Frontier Provincial) Khyber

Pakhtunkhwa Employpes(Regularization of Services)Act,

2009 (ACT No.XVI of 2009 dated 24^'^ October, 2009 is legal,

lawful and in accordance with the Constitution of Pakistan

which was issued by the competent authority and jurisdiction,

therefore, all the writ petitions are liable to be dismissed. ■

5- We have heard the learned counsel for the parties and

have gone through the record as well as the law on the

5
subject.
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6- The grievance of the petitioners is two fold in respect

of Khyber Pakhtunkhwa, Employees (Regularization of

Services) Act, 2009 firstly, they are alleging that regular post

in different cadres were advertised through Public Service

Commission in which petitioners were competing with high 

profile carrier but due to promulgation of Act ibid, they could 

not made through it as no further proceedings were

conducted against the advertised post and secondly, they

are agitating the legitimate expectancy regarding their 

promotion, which has been blocked due to the in block

induction / regularization in a huge number, courtesy Act, No.

XVI of 2009.

7- As for as, the first contention of advertisement and in

block regularization of employees is concerned in this

respect it is an admitted fact that the Government has the

right and prerogative to withdraw some posts, already

advertised, at any stage from Public Service Commission \

and secondly no one knows that who could be selected in

open merit case, however, the right of competition is

reserved. In the instant case KPK, employees

■ 4
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(Regularization of Services) Act, 2009, was promulgated,

which in-fact was not. the first in the line rather N. W.F.P (now

Khyber Pakhtunkhwa) Civil Servants (Regularization of

Services) Act, 1988, , NWFP (now Khyber Pakhtunkhwa)
I . • '

(Regulation of Services) Act, 1989 & NWFP (now Khyber

Pakhtunkhwa) Adhoc Civil Servants (Regularization of

Services) Act, 1987 were also promulgated and were never

challenged by anyone..

8- In order to comment upon the Act, ibid, it is important

to go through the relevant provision which reads as under-

S.2 Definitions. (1)—

a>—

aa) “contract appointment” 

means appointment of a duly 

qualified person made otherwise 

than in accordance with the 

prescribed method of recruitment 

b) “employee” means an 

adhoc or a contract employee 

appointed by Government on 

adhoc or contract basis or second 

shirt/night shift but does not 

include the employees for project 

post or Appointed on work charge

9
4
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basis or' who are paid out of

contingencies;
\

--------whereas,

S. 3 reaids:-

Reauiarization of services of
certain emDlovees.”— All
employees including 

recommendee of the High Court

appointed on contract or adhoc 

basis and holding that post on 31^* 

December, 2008 or till the 

commencement of this Act shall 
be deemed to have been validly 

appointed on regular basis having 

same qualification and 

experience for a regular post;

f

the

9- The plain reading of above sections of the Act, ibid,

would show that the Provincial Government, has regularized

the _ duly qualified persons", who were appointed on contract

basis under the Contract Policy, and the said Contract Policy

ever challenged by any one and thewas never same

remained in practice iifi the commencement of the said Act.

Petitioners in their writ petitions have not quoted any single
i

incident /precedent showing that the regularized employees

under the said Act, were not qualified for the post against
V -m

1 ---^
%

. -•'V* s .
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1

I .

which they are regularized, nor had placed 'on record any 

documents showing that at the time of their appointment

{ I

contract they had made any objection. Even otherwise, the

on

I

superior courts havp time and again reinstated employees 

whose appointments were declared irregular by the
i

Government Authorites, because authorities being I

f
I I

responsible for making irregular appointments on purely

I • ;
temporary and contract basis, could not subsequently turned

round and terminate services because of, no * lack of

qualification but on manner of selection and the benefit of the
' ' ; . . ' I

lapses committed on part of authorities could not be given to

■

I

the employees. In the instant case, as well, at the time of
1 ,4

appointment no one objected to„ rather the authorities

committed lapses, while appointing the private respondent's 

and others, hence at.this belated stage in view of number of
i

judgments, Act, No. XVI of 2009 was promulgated.

Interestingly, this Act, is not applicable to the education

department only, rather all the employees of the Provincial i

r

Government, recruited on contract basis till 3f' December

2008 or till the commencement of this Act have been

/

I

2018081^I V.

I

I
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regularized and those employees of to other departments

i

who have been regularized are not party to this, writ petition.
I

f

10- All the employees have been regularized under the
:

Ir

Act; ibid are duly qualified, eligible and competent for the
I . M • ' . .

t

post against which they were appointed on contract basis

and this practice remained in operation for years. Majority of

those employees getting the benefit of Act, ibid may have

become overage, by now for the purpose of recruitment
i

against the fresh post. ■

11- The law has defined such type of legislation as

I“beneficial and remedial”. A beneficial legislation is : a
I

statue which purports to confer a benefit on individuals or\ a

I
I

class of persons. The nature of such benefit is to be

extended relief to said persons of onerous obligations under

j

contracts. A law enacted for the purpose of correcting a

defect in a prior law, or in order to provide a remedy where (

non<previously existed. According to the definition of Corpus

Juris Secundum, a remedial statute is designed to correct an

existence law, redress an existence grievance, or introduced
1

regularization conductive to the public goods. The challenged
i i ♦

(
L'"

/
r

I
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Act, 2009, seems to be a curative statue as for years the

then Provincial Governments, appointed employees op

contract basis but admittedly all those contract appointments

I

were made after ; proper advertisement' and on the
!•

recommendations of Departmental Selection Committees.

12- In order to appreciate the arguments regarding

beneficial legislation it is important to understand the scope

and meaning of beneficial, remedial, and curative legislation.

Previously these words have been explained by N.S Bindra

\
in interpretation of statute, tenth edition in- the following

manners:-

"A statue which purports to confer a 

benefit on individuals or a class of 

persons, by reliving them of 

onerous obligations under contracts 

entered into by them or which tend 

to protect persons against 

oppressive act from individuals with 

whom they stand in certain 

relations, is called a beneficial 

legislations....In interpreting such a 

statue, the principle established is 

that there is no room for taking a 

narrow view but that the court is 

entitled to be generous towards the 

persons on whom the benefit has

i

-m D

■fi

u
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been conferred. It Is the duty of the 

court to interpret a provision,
i t

especially a benehcial provision, 

Liberally so as to give it a wider 

meaning rather than a restrictive 

meaning which would negate the 

very object of the rule. It is a well 

settled canon of construction that in 

constructing the provision of 

beneficent enactments, the court 

should adopt that construction 

which advances, fulfils, and furthers

the object of the Act, rather than the j 

one which would defeat the 

and
same i

render the protection
i

illusory...,. Beneficial provisions call
I

for liberal and broad interpretation 

so that the real purpose, underlying * 

such enactments, is achieved and ^ 

full effect is given to the principles 

underlying such legislation."

Remedial or curative statues on the other hand have

been explained as:-

i

”A remedial statute is one which 

remedies defect in the pre existing law, 

statutory or otherwise. Their purpose is 

to keep pace with the wews of society. 

They serve to keep our system of 

Jurisprudence up to date and in
• a *,
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harmony with new ideas or conceptions 

of what constitute Just and proper 

human conduct. Their legitimate 

purpose is to advance human rights and
I

I relationships. Unless they do this, they 

are not entitled to be known as remedial 

legislation nor to be liberally construed. 

Manifestly a construction that promotes 

improvements in the administration of 

Justice and the eradication of defect in 

the system of Jurisprudence should be ; 

favoured over one that perpetuates a 

wrong”.

Justice Antonin Scalia of the U.S. Supreme

Court in his book on Interpretation of Statute

states that;

I

I

t

‘‘Remedial statutes are
: ‘ ■ 1

those which are made to supply ! 

such defects, and abridge such 

superfluities, in the common law, 

as arise from either the general 

imperfection of all human law, 

from change of time and

circumstances, from the mistakes 

and unadvised determinations of 

unlearned (or even learned) 

Judges, or from any other cause 

whatsoever. ”

1-

I

I

«■

I

13- The legal proposition that etverges is that generally

beneficial legislation is to be given liberal interpretation, the
f

beneficial legislation must carry curative or remedial content.

w

■ r\ I
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I
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Such legislation must therefore, either clarify an ambiguity or

an omission in the existence and must therefore, th'e

explanatory or clarificatory in nature. Since \the petitioners

does not have the vested rights to.be appointed to any

particular post, even advertised one and private respondents

who have being regularized are having the requisite

qualification for the post against which the were appointed,

vide challenged Act, '2009, which is not effecting the vested

right of anyone, hence, the same is deemed to be a

beneficial. remedial and curative legislation of the

Parliament

14- This court in its earlier judgment dated November

2009 in WP No. 2905 of 2009, wherein the same Khyber

Pakhtunkhwa (Regularization of Servers ) Act, 2009, virds

were challenged has held that this court has got no

jurisdiction to entertain the writ petition in view of Article 212

of the Constitution of Islamic Republic of Pakistan, 1973, as

an Act, Rule or Notification effecting the terms and conditions

of service, would not be an exception to that, if seen in the

light of the spirit of the ratio rendered in the case of

A

our
/I ;80 8 M,

I
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I.A.Sherwani & others Versus Government of Pakistan.

reported in 1991 SCMR 1041 Even otherwise, under Rule 3

(2) I of the Khyber Pakhtunkhwa (Civil Servants)
i I

(appointment), promotion and transfer) Rules .1989,. authorise
‘ ' ■ ! ■

a department to lay down method of appointment,
! ■ ' ' ;

qualification and other conditions applicable to the post in

consultation with Establishment & Administrative Department

and, the Finance Department. In the instant case the duly

elected Provincial Assembly has passed the Bill/Act, which

ivas; presented through proper channel i.e Law and 

Establishment Department, which cannot be quashed or
I
♦

declared illegal at this stage.

15- Now coming to the second aspect of the case, that

petitioners legitimate expectancy in the shape of promotion

hasi suffered due to the promulgation of Act, ibid, in this

respect, it is a long standing principle that promotion is not a

vested right but it is also an established principle that when

ever any law, rules or instructions regarding promotion are

violated then It become vested right. No doubt petitioners, in

the first instance cannot claim promotion as a vested right

IK.' >

A
r
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but those who fall within the promotion zone do have the

right to be cdnsidered for promotion.

16- Since the Act, .XVI of 2009 has been declared a

beneficial and remedial Act, for the purpose of all those

employees who were appointed on contract and may have 

become overage and the promulgation of the Act, was

necessary to given them the protection therefore, the other

1

side of the picture could not be brushed a side simply. If is
t

the vested right of in service employees to be considered for
I

promotion at their own turn. Where a valid and proper rules
t

for promotion have been framed which are not given effect
I 1

t

such omission on the part of Government agency amounts

to failure to perform alduty by law and in such cases. High
t

Court always has the Jurisdiction to interfere. In service«

employees / civil servants could not claim promotion to a

higher position as a matter of legal right, at the same time, it

had to be kept in mind that all public powers were in the

nature of a sacred trust and its functionary are required to
I

exemise same in a fair, reasonable and transparent manner
i

stric’lfy in accordance with law. Any transgression from such

I<
1

V
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principles was liable to be restrained by the superior courts in

.!
their jurisdiction under Article .199 of the Constitution. One

I

could not overlook that even in the absence of strict legal

right there was always legitimate expectancy 'on the part of a
i

senior, competent and honest carrier civil servant to be

promoted to a higher position or to be considered for

prorpotion and which could only be denied for good, proper

and valid reasons.

17-\ Indeed the petitioners can not claim their initial

appointments on a higher post but they have every right to

be considered for promotion in accordance with the

;
promotion rules, in field. It is the object of the establishment

of tlie courts and the continue existence of courts of law is to
t

dispense and foster justice and to right the wrong ones.

Purpose can never be completely achieved unless the'in
I . I j

justice done i/i/as undone and unless the courts stepped in

and refused to perpetuate what i/vas patently unjust, unfair

andiUnlawful. Moreover, it is the duly of public authorities.as

appointment is a trust in the hands of public authorities and it

^ is their legal and moral duty to discharge their functions as

n

we.
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I !
trustee with complete transparency as per requirement of

lawl so that no person who is eligible and entitle to hold such

post is excluded from the purpose of selection and is not

deprived of his any right. :
s

Considering the dbove settled principles we are of the18~

firm opinion that Act, XVI of 2009 is although beneficial and

remedial legislation but its enactment has effected the in
\
i

service employees who were in the promotion zone,
II

1

therefore, we are convinced that to the extent of in service

*
employees / petitioners, who fall within the promotion zone

[

have suffered, and in order to rectify the inadvertent mistake
I

^1

of the respondents/Department, it is recommended that the
►

promotion rules in .field be implemented and those

I

employees in a particular cadre to which certain quota for
I

promotion is reserved for in service employees, the same be

filled in on promotion basis. In order to remove the ambiguity

t

and'confusion in this respect an example is quoted, " If in any

i

cadre as per existence rules, appointment is to be made on

f

50/50 % basis i.e 50 % initial recruitment and 50 %

promotion quota then all the employees have been
•- ■ i4I

(V /
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regularized under the Act in question be calculated in that

cad "e and equal number Le remaining. 50 % are to promoted

from amongst the eligible in service employees, other wise, I

\
eligible for promotion on the basis of sonority bum fitness."

19- In view of the above, this writ petition is disposed of in
I

the following terms:-

0) “The Act, XVI of 2009, commonly 

known as (Regularization Of Services) 
Act, 2009 is held as beneficial and 

remedial legislation, to which no 

interference is advisable hence, upheld.
I

(ii) Official respondents are directed 

to workout the backlog of the 

promotion quota as per above 

mentioned^Gxample. within 30 days and 

consider the in service employees, till 

the backlog is washed out, till then 

there would be complete ban on fresh 

recruitments; - / /?
Order accordingly. /

f
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FINAL SENRIOTY LIST OF CTS 0/0 THE DISTRICT EDUCATIOf^PFlCER jM) DISTRig SWAT UPTO 31/05/2018
Seniority ppsiUonJ,,

.........

‘Vv % •>. Date of 
.apptt:-^ 
against.

i
p^Father'SNanjP^I;

r I ':W^''
iD/0;;1st'Domic

Swat

.ggiUName of 
Te a.c h-er/Q ualificatioh

r •. -> r'.. ■ .rO m
m

.CfesiI i •V* ».- ;

Profess
s/idnaL:;

D/0 Sirth
/-bomicile

.—■ ■' -

S.i lo* 
.Nawi

PBS
^jA.

5/8/19845/8/1984 5/8/1984MA CT4/10/1964SCT 16KhairultahHamayun Khan <1
5/3/19865/3/1986 5/3/1986BSc CT/B.Ed4/1/1961 Swatsa 16Muhammad KamalAstambool2 >
1/6/1987

5/26/1987
10/11/1982 10/11/1982MA CT/B.Ed3/15/196GSCTMuhammad Junain Swat16Fazal Kabi3 8/1/1982
9/17A98T

8/21/1982MA CT/B.Ed3/3/1961SCTUmar Bakht Swat16Khan AH4 9/17/19879/17/1987.. 3/4/1962 MA CT .SCTSwal Faqir Swat'16Muhammad Ihsanullah
Bakht Sherawan '

5- 11/29/198711/6/198211/6/1982CT1/1/1960 MASCTMahmood Khar. 16 Swat
Swat

6 1
3/6/19888/17/1980 1/8/1988CTBASaid Mahmood

Fazal Rahman
SCT 2/3/195916Muhammad Ali ?7 11/30/19887/10/1982 7/10/1982CT2/7/1960 MASCT Swat16Toti Rahman8 I

9/16/1989
9/17A989

CT/B.Ed 1/15/1985 4/26/19893/1/1965 MAAmanullah Khan SCT SwatMohammad Salim Khan
Jamshed Khan T”

169
9/17/19893/9/1982CT5/11/1962

5/4/
MASCTMuhammad Zarin Swat1610 7/2Wi982 10/1/1989 10/1/1989CT/B.EdMASCTAbdul Ghafar 16 SwatRahmat Ali11 i f10/1/198911/13/1984 10/1/1989CT1/t7i961

10/1/1964
MASCTFazal Ahad Swat16Fazal Rahim12 1 t1/17/19901/9/1982 11/15/1983CTMASCT SwatTota 1613 Azizullah I

1/17/1990
1/17/1990

3/1/1988 3/1/1988CTT7l/19« MASCT SwatHakim Khan Mian 16Shah Rom Khan14
6/1/1988 6/1/1988CT1/4/1961 MASCTAbdul Hamid Swat

Swat
16Sadiq Ahmad15 I2/6/19902/6/19902/6/1990CT3/1/1963 B.ScSCTBadish 16Muhammad Rafiq16 2/8/19902/8/19902/8/1990CT2/3/1964 MASCT SwatHazrat Ahmad 16Fida Hussain17 11/14/19904/18/1983CT/B.ed 4/18/1983MA1/1/1959SCTSultan Sikandar SwatHedayatullah 3fd Divisio 1618 ^11/14/199012/8/199012/8/19903/12/1968 MASCT CTGhulam Nabi Swat16Rashid Ali19 12/9/199012/9/199012/9/19904/9/1965 BASCT Swat CTPirOad 16Zahid Khan20 I 12/11/199012/11/1990 12/11/1990CT*2/8/1963 MASCT SwatZirat Gul 16Hazrat Bilal21 I

12/11/199012/11/1990CT/B.Ed 12/11/1990MSC4/4/1969
12/12/1964"

SCTFazal Khaliq Swat16Aziz Ahmad22 I
1/1/19911/1/19905/6/1986CTMASCT'Gul Mahmood Swat

Swat
16Fazal Wahab23 i

3/14/19914/5/19865/4/1986CT1/1/1966 MASCTUmar Zada 16Muhammad Majid24 3/14/19915/11/198611/5/1986CT1/1/1964
8/i7iy6T

BASCTSultan Mehmood Swat16Rahman Deyar ;25 3/14719^
4/10/1991

11/24/198611/24/1986CTBASCTKhisat Gul SwatHaroon - Ur - Rashid 1626
4/10/19914/2/1987CT4/1/1963 MASCTAlam Zeb Khan Swat16Muhammad Alamr 10/22/199111/24/198411/24/1984CT12/9/1961 MASCTAbdur Rashad Swat

Swat
16Adalat Khan8 10/22/19913/11/19853/11/1985CTBAGhulam Muhammad SCT 5/15/196416Akhter Ali|9

BO 10/22/19915/6/19865/6/19863/20/1959 MA CTSCT SwatMashooq Ali 16Imran Ali
4/2/19925/17/19875/17/19871/10/1967 FA CT^.SCTBakht Zad Swat16Muhammad Rahman
4/2/19923/1/1988 3/1/19882/2/1961 MASCT CTSwatAfsar Khan 16Sharafat Ali Khan32 4/2/1992
4/2/19^

6/1/19886/1/19884/2/1964 BASCT CTMuhammad Zareen Swat16Amir Zeb33 12/20/1989CT/B.Ed 9/22/19875/15/1963 BASCTTota Mian Swat16Amir Muhammad34 8/14/19928/14/19928/14/19923/2/1967 CTBASCT SwatAhmad 16Akhtar Hussain 3rd Divi35 9/1/19921/9/1992CT/B.Ed 9/2/19863/10/1968 MASCTHabibur Rahman Swat16Muhammad Ziaud Din36 9/2/19929/2/1992 9/2/1992CT/8.Ed4/8/1966
1/1/196'2

MSCSCTShah Rome Swat16Sultan Rome
Umar Hussain i

j37 4/23/1988 11/21/1992
11/22/1992

4/23/1988CTMASCT SwatMalakSherin 1638 4/17/19884/17/1988CT/B.Ed5/1/1963 MASCTGhulam SwatMuhammad Nabi 1639
CT/B.Ed 11/1/1986 4/21/1993 4/21/1993BASCT 4/14/1966 SwatHazrat Jee 16Jamshid Khan »40 1/20/1990 4/29/1993CT/B.Ed 1/20/19907/3/1964 BASCT SwatBacha 16Bakhtyar 3rd Oivi41
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D/0 Birth 
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Domic Profess
cionaU-
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a
Father's Name <'■
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;■

■ -
SCT 5/12/1965 a/B.Ed 5/8/1993 5/8/1993 8/5/1993Ashraf Ali Mazrat Ali MA1642 Swat

1/7/1964 9/24/1989 9/24/1989 12/25/1993sa MA CTShah Bakht Rawan Umara Khan 16 Swat
12/25/19931/2/1965 10/2/1989 10/2/1939sa BA aMuhammad Hamayun Faramoz Khan 16 Swat

S/1/19G2 CT/B.ed 3/10/1989 10/3/1989 12/25/1993saAmir Bahadar Sarwar Gul MA16 Swat45
11/29/1989 11/29/1989 12/25/19932/24/1967 BA ■ aBakht Sherwan Fazal Rahman sa 1646 Swat

11/36/1989 12/25/199311/30/1989Bakht Muhammad Muamber Khan sa 1/16/1967 BA aSwat1647
5/1/1965 12/4/1989

12/12/1989
12/4/1939 12/25/1993 rsa BA • a-Noor Rahman Jumma Gul Khan 16 Swat148

12/12/1989 12/25/1993sa 2/1/1963 BA • aMehboob Ali Amir Rahman 16 Swat49
12/14/1989 12/14/1989 12/25/19939/11/1965 a/B.edsa BAMuhammad Sadiq Qalandar50 16 Swat

6/5/1963 a/B.Ed 12/17/1989 12/17/1939 12/25/1993sa MAMaqsood Ahmad Dawray 16 Swat51
10/3/1989 1/4/1990 12/25/199312/3/1966 aShuja Mulk Said Karam sa BA1652 Swat

12/25/1993a/B.Ed 6/10/1990 6/10/1990sa 1/20/1960Alanigir Sadbar Khan MA16 Swat53 "S i11/10/1994a/B.Ed . 9/26/1988 11/10/1994sa 3/1/1969Anwarullah Hasham Khan MA16 Swat
11/10/1994 ll/iO/1994 TT/ia 1994Fazal Wahab sa 4/15/1969 MA a/B.edFazal Hameed 16 Swat f55 4.

11/11/19943/3/1966 a 9/8/1986 11/11/1994Mian Said Buhar sa MANadar Khan 16 Swat *56 i

6/14/1987 11/12/1994 11/12/19945/1/1965 a/B.Edsa MABad Shah Ikhan Amir Rawan 1657 Swat tf

12/12/1989 12/12/1989 11/15/1994Sher Bahadar Khan sa 1/1/1964 BA aGul Zaman 416 Swat58
a/B.Ed 11/10/1994 11/15/1994 11/15/1994sa 2/2/196459 Aziz Ahmad Muhammad Rashid MA16 Swat F

11/15/1994 11/15/1994 11/15/1994a/B.EdBadshah Zada SCT 5/12/1967 MA30 Afzal Shah 16 Swat
11/15/19943/20/1969 a/B.Ed 11/15/1994 11/15/1934saBakht Alam Ghulam Qadir MA •16 Swat51

12/1/1986 11/16/1994 11/16/1994Muhammad R^man Sherin iaial sa 2/1/1965 MA a/B.Ed52 16 Swat
a/M^Ed 8/1/1987 11/16/1994 11/16/19942/11/196853 Sher Ali Khan Sadar sa MA16 Swat

11/16/1994 11/16/19947/20/1969 aB.Ed 11/16/1994MA64 Ziaullah Khan Muhammad Alam Gul sa 16 Swat
4/2/1964 a/B.Ed 9/28/1988 11/18/1984 11/18/1994sa MAMuhammad Munir Habibullah Khan 16 Swat65

a/B.ed 11/21/19W 11/21/1994Rahmani Gul sa 1/20/1965 MA66 Gul Pervize 16 Swat
67 Abdul Qadoos Ghulam Khaliq sa 6/5/1964 B.Sc a 5/12/1992 11/24/1994 11/24/1994'16 Swat

12/20/1994Fazal Wahid sa 3/26/1963 M.Sc a/M.Ed 11/27/1986 12/20/1994Sarir Ud Din Swat68 16
12/21/1994 12/21/199412/2/1960 MA a/B.Ed 4/2/1987Muhd Zahir Shah Azizur Rahman sa 16 Swat69

6/7/1987 127^71994 12/21/1994aMuhammad Ghafar Khan Bahadar sa 2/27/1961 MA16 Swat70
9/12/1961 a/M.Ed 8/11/1988 12/21/1994 12/21/1994SCT MAAmanullah Khan Sakhi Rawan 16 Swat71

a/M.Ed S/28/1988 12/21/1994 12/21/19949/9/1358Taj Muhammad Khan sa MA72 Sher Azim Khan 16 Swat
a/M Ed 6/24/1987 12/22/1994 12/22/1994Fatehur Rahman Fazal Rahman sa 2/2/1969 MA16 Swat73

12725/1994a 9/29/1988 1/10/1988Rafiq Ahmad Hermooz Khan SCT 1/1/1965 MA16 Swat74
a/B.£d 12/2571994 12/25/1994 12/25/1994BAAbdul Jabbar sa 4/15/196575 Alam Zeb 16 Swat /

9/4/1986 12/27/1994 12/27/1994aMuhammad Karam sa 1/1/1968 MA76 Inamullah KhaT\ Swat16
12/27/1994 12/27/19941/1/1960 a/M.Ed 12/27/1994Bughdaday sa MA77 Alam Zeb 16 Swat

g/M.Ed 1/1/19959/26/1988 1/1/199578 Azizullah Haji Muhammad sa 2/16/1964 MA16 Swat
a/B.Ed 12/5/1989 12/5/1989 1/5/19954/10/196679 Amjad Ati Faqir Khan sa MA16 Swat

573/1986a/B.£d 5/3/1986 1/9/1995Samiullah Roohul Amin sa 2/15/1965 MA16 Swat80
4/1/1987a/B.Ed 4/1/1987 1/9/1995Dost Muhammad Khan Taj Muhammad Khan sa 3/8/1958 BASwatm 16

10/1/19895/1/1967 g I 10/1/1989 1/9/1995Wazir Zada Gulzar Khan sa BA16 Swat82

1
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•i
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5/1/196183 An war Iqbal Khan Sherin sa a/B.Ed 10/2/1989MA 10/2/1989 1/9/199516 Swat

Ml ihammad Zahir Shah Shahzada SCT 2/2/1965 MA CT/B.Ed 11/28/1989 11/28/1989 1/9/199584 16 Swat
Ba chtmand Siahoosh Khan SCT 67^1963 CT/B.Ed 12/10/1989 12/10/1989 1/9/199585 16 MASwat
M rkaram Khan Musharaf Khan SCT 6/5/1963 CT/B:Ed 171371990 1/13/199086 BA 1/9/199516 Swat
Af ai Hussain Bahroz Khan SCT 5/25/1962 CT/B.Ed 71971990 1/19/199087 16 MA 1/9/1995Swat

Sher Alam Khan 1/1/1969Za loor Hayat SCT BA CT - /19/1990 1/23/1990 1/9/199588 16 Swat
89 Fa zand All Syed Rashad SCT 3/15/1963 BA CT 2/15/1990 2/15/1990 1/9/199516 Swat

Ar lir Zeb Khan Bakht Biland Khan SCT 2/18/1963 3/1/1990CT90 BA 3/1/1990 1/9/199516 Swat
Fa al Rahman Amir Faqeer SCT 3/10/1963 CT91 MA 4/1/1990 4/1/1990 1/9/199516 Swat
Gi I Muhammad Shah Mubin SCT 2/5/1964 4/14/1990CT 4/14/199092 MA 1/9/199516 Swat
M ihammad Laiq 6/1/1963SCT CT/B.Ed 4/21/1990 4/21/1990Amir Hamza MA 1/9/199593 16 Swat r

94 Al Bash Khan Shah Oilbar Mian 3/17/1969SCT CT/B.Ed S/13/1990 5/13/1990 1/9/1995MA16 Swat
95 Al< 3ar Ali Qaisar Khan 1/1/1963SCT CT/B.ed /13/1990 5/13/1990MA I 1/9/199516 Swat

7/1/1964Al mgir Khalilur Rahman SCT CT/B.Ed /13/1990 5/13/1990 1/9/199596 MA16 Swat
V20/1990Fa al Azim Ahmad SCT . 12/1/1959 CT 8/20/1990 179/199597 MA16 Swat

Ka im Ullah Muhammad Karim’ SCT 3/15/1970 CT/B.Ed 10/10/1988 11/20/1990 1/9/199598 MA16 Swat
Ibilahim Amir Hatam SCT 6/17/1959 CT/B.Ed 5/24/1992 5724/1992BA 1/9/199599 16 Swat
Rdhu! Amin Muhammad SCT 4/3/1966 9/1/1989 12/1/1994CT 1/9/1995100 MA16 Swat
Muhammad Fahim Khan Ahmad Shah SCT 3/7/1963 6/11/1987

t/25/1992
“3/6/1990

CTB.Ed 1/16/1995 1/16/1995101 MA16 Swat
Muhammad Oawood Khai Amanullah Khan' SCT ■4/26/1967 1/16/1995CTM.Ed 1/16/1995 ^ ,

1/18/1995- ^ >5
102' MA16 Swat

Miraj Gul Sani Gul 4/21/1959SCT- BA CT 1/18/1995103 16 Swat
104 • Jchan Shcr Umara Jan SCT 5/1/1962 CT/B.Ed • 1/19/1995 1/19/1995 1/21/1995MA• IG ■ Swat

Hanif Khan Abdul Qadir Khan SCT 1/12/1967 MA CT B/20/1990 2/1/1995 2/1/1995105 16 Swatf
Abdul Wahab Amir Bashar SCT 3/3/1969 2/21/1995 2/22/1995MA CT 2722/1995106 16 Swat

107 Sajawal Khan Taj Khan SCT 5/5/1964 MA CT ; 2/2/1995 4/10/1995 4/10/199516 Swat
Anwar Zeb Alam Zeb Khan SCT 5/4/1970 MA oTMTEd 2/2/1995108 16 4/10/1995 4/10/1995Swat
Kishwar Ghulam Nabi SCT 1/1/1967 BA CT/6.£d 4/7/1988 4/16/1995 4/17/1995109 16 Swat

V^o Mizajud Din Mirajud Din 5/1/1970SCT MA crTtyTEd 11/7/1994 4/17/1995 4/17/199516 Swat
Bakht Biland Shah Zada SCT 1/30/1966 10/17/1988BA 5/15/1995 5715/1995111 16 CTSwat
Muhammad Sadiq Khyber SCT 11/8/1962 8/8/1984 8/1/1995112 MA CT 8/1/199516 Swat
Khaista Mand . Muhammad Ghafoor SCT. 1/10/1966 MA CT/B.Ed 571471992 8/1/1995 W1995113 - • 16- Swat
Muhammad Qadim Amir Nawab 4/5/1964SCT MA CT/B.Ed 2/29/1984 8/7/199516 8/7/1995114 Swat

115 Amiz Khan Akbar Khan SCT 1/1/1967 Swat ba CT/B.Ed 8/22/1995 8/22/1995 8/22/199516 i

Shah Anwar Badshah Naik Muhammad SCT 3/15/1963 9/2771988 8/24/1995MA CT 8/24/1995116 16 Swat
Ali Rahman Fazal Rahman SCT 4/1/1967 MA CT 5/14/1987 9/1/1995117 9/1/199516 Swat
Sayed Javid Iqbal Muhammad Mian SCT 3/20/1964 4/3/1995 9/15/19^MA CT 9/15/1995118 16 Swat<
Mufti Muhammad Zaman SCT 1/15/1962 MA CT/B.Ed 3/17/1984 9/23/1995119 9/23/199516 Swat
Muhammad Afzal Khan . Sher Oil Khan SCT 10/1/1970 MA CT/B.Ed 9/24/1995 9/24/1995 1/24/1996120 16 Swat
Muhammad Nisar Ahmad Khan SCT 4/16/1975 571/1996CT 5/1/1996121 16 MA 5/1/1996Swat
Muhammad Iftikhar Muhammad Perviz SCT 4/13/1969 CT/M.Ed122 9/16/1992 9/16/1992MA 5/5/199616 Swat
Fazal Hadi . Muhammad Yousaf SCT 4/15/1972 MA CT/M.Ed 3/17/1996 3/17/1996 575/1996123 16 Swat

.'J
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f

S.NO. Nomenclature Minimum 
of the post ' Age Method

recruitment.
of

qualification 
experience 

initial appointment 
or byitransfer

and limit
for

1. 3. ' 4. 5.1. . 0) :Second^teqT^o ‘
echqlors Degree 35 ' by promotion

with, two subjects Years, on the basis of 
Chemistry, seniority-cum-

Zoology, ■ fitness in the
following 

manners. ,

School 
Teacher 

; (BPS-16)
i.

as
Botany, 
Physics, 
Mathematics, 
Statistics (i) forty percent 

from amongst 
certified

Humanities 
other

and
equivalent 

groups from a 
recognized 
University: or

■the
Teachers 

; (Generai). 
Certified 

Teachers 
(In'dustrial Arts) 

and Certified 

Teachers

(ii) M.A 
Education 

Bacheior's Degree 

in Education from 

recognized

in
or

(Home
Economics) with 
at least

a
university. five

years service as 

such and having 

qualification
mentioned in 
column No. 3.
(ii) four percent 
from amongst 

Drawing 
Masters with at 
least five yearspSjA
service as such 

havingand
qualificationft=ii'"fECcTpri
mentioned 

column No. 3. 
(ill) four percent 
from amongst 

Physical

in

the
Education 

Teachers with 
at least five
\/P3rQ Qprvirp '

A



BETTER CORY OF PAGE

(iv) one percent from amongst the 

jlnstructional Material Specialists, with 
iat least five years service as such and 

having qualification mentioned in 

icolumn No. 3, and
l(v) one percent from amongst the 

lArabic Teachers with at least five 

jyears service as such and having 

qualification mentioned in Column
|no. 3, and
:(b) fifty percent by initial recruitment. 
By promotion on the basis of
seniority-cum-fitness from amongst 
Arabic Teachers with at least five 

years service as such and having
qualification as prescribed for initial 
recruitment of Arabic Teacher. _____
By promotion on' the basis of
seniority-cum-fitness from amongst 
Theology Teachers with at least five 
years service as such and having
qualification as prescribed for initial
recruitment of Theology Teacher. ■_
By promotion on the basis of
seniority-cum-fitness, from amongst 
Certified Teachers with at least five 
years service as such and having
qualification as prescribed for initial 
recruitment of Certified Teacher 
(General).________

2. Seniority
Arabic
Teacher
(SAT)
(BPS-16)

3. Senior
Theology
Teacher
(5^)
(BPS-16)

4. Senior
Certified
Teacher
(SCT)'
(General)
(BPS-16)

ito Ity

i
f]

/



BETTER C0PY OF PAGE-. ;_______
10. Arabic ' (i) Second Class

Teacher Secondary School 
'(AT) (BPS- Certificate from a

recognized Board with 
Shahdatu) Alamia Fil 
Uloomui I Arabia wal 
Islamia from or Darul
Uloom ^ 'Saidu Sharif
Swat/ : Darul Uloom
Darosh ; . Chitrah
Government run Darul 
Uloom/ as notified by 

the Government from 

time to time; or 

(ii) Second Class
Master's ; Degree in
Arabia from 

recognized University.
(i) Second Class
Secondary School 
Certificke from a
recognized Board with 
ShahdatuI Alamia Fil
Uloomui ; Arabia wal 
Islamia ^ from or Darui 
Uloom Saidu Sharif 
Swat/ Darul Uloom
Darosh
Government run Darul 
Uloom/, .as notified by 

the Government from 

time to time; or
(ii) Second Class
Master's ■ Degree in 
Arabia from 

recogniz,ed University.

By ihitiaikecruitment

f

15)

i ■

a

Theology 

Teacher 

(TT) (BPS-

11. (a) Seventy five 

percent by initial 
recruitment; and
(b) twenty five percent 
by promotion on the 
basis of seniority-cum- 

fitness from amongst 
the senior Qaris with 

at least' five years 
service and having 
qualification 

prescribed for initial 
recruitment 
Theology Teacher; 
Note: In case of non 

availability of suitable 

person for promotion 
then
recruitment.

15)

Chitral/

of

a
by initial

12. Senior Qari 
(BPS-15)

By promotion on the 
basis of seniority- 
cum-fitness 

amongst Qaris with 
at least five years 

service as such and 

having qualification 

as prescribed for 

initial recruitment.

1.1. from
A ^

\

A

Certified 

Teacher 

(General) | from a

13. Bechior's Degree or (a) Forty percent by 

equivalent qualification initial recruitment; and 

recognized _____________
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Certified'Or two years 

Associate Degree in 
Education from a 

recognized University 

or eighteen months ' 
Diploma in: Education.

r (b) sixty percent by 

promotion on the basis of
seniority-cum-fitness . 
from, amongst 
Primary School Head 

Teachers with at least 
five years service and 
having
prescribed for

the

qualification 

initial
recruitment of Certified 
Teacher (General).

Provide that if 
suitable candidate is 

available amongst the 
Primary School 
Teachers for transfer, 
then the posts will be 

filed by promotion on the 

basis of seniority-cum- 

fitness from

no

Head

amongst 
senior primary school 
teachers with at least five
years service and having 
qualification 

for initial recruitment of 
certified 

(General).
Note: In case of non 

availability of suitable 

promotion 

initial

prescribed

teacher

person for 
then 

recruitment.
by

14. Certified
I

Teacher:
I

(Industrial 
Arts) (BPS-

(i) Bachelor's Degree 

from a recognized 

University with two 

years training in the 

relevant technical 
subjects from any 

Government industrial 
or Govt: Technical 
vocational Institute or 
Centre; or
(b) Bechlor's Degree 

from a recognized

(a) Forty percent by 

initial recruitment; and
(b) sixty percent by 

promotion on the basis of 
seniority-cum-fitness 
from amongst the 

primary school head 

teachers with at least five 

years service and having 

qualification prescribed 

for initial recruitment of 
certified teacher

15)
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By initial recruitmenSecond Class Secondary School Certificate, 
.. from a recognized Board with Shahdatul 

Alamia Fil Uloomul Arabia wal Islnmia from 
a recognized Tanzinuiatul Wafnqul Madnris: 
or Darn! Uloom Saidii Sluirif Swat, Dnrul 
Ulooni Charbagh Swat, Darui Uloom Chilral, 
Darul Uloom Dnrosh Cliilral and any other 

•GovcrnmenUiun Uarul Uloom, as noliiicd by, 
the Government from time to-time; or 
Second Class Master’s Degree in Arabic from
a recognized University.__________________

(i) Second Class Secondmy School Certineate, 
from a recognized • Board with Shahdatul 
Alamia from a recognized Tanzimatul 
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'-.-4'- JUDGMENT SHEET

PESHAWAR HIGH COURT. PESHAW^prOTT^ 
(JUDICIAL DEPARTMENT)

SOC Noao,5>/2018inWPNo.3Sfi|^/ I [p ^ |
/

!
judgment

Petitioner(8): /]>/^ . /VW f\

kh^-lhjzJ^vl 
- (/ ^

Date of hearing: 08.11,2018
•j

Respondent fa): A ^nLAm/MAa/

I

WAOAR AHMAf) SF.TH, CJ Through this

single judgment, we propose to dispose of instant contempt
I

petition as well as connected COC No. 107-P/2018 in WP No.

• •

1662/2010, COC No. :i08-P/2018 in WP- No., 2967/2009 &

COC No. 109-P/2018 in WPNo. 3189/2009 because in all the
;

petitions, the:petitioners have sought initiation of contempt of 

court proceedings against the respondents ; for 

' irhplementing.thejudginent/order dated 26.0i.2015.

not

2.1 Facts in brief are that the petitioners. had filed 

Wit Petitions before this Court and prayed that the Act No. 

Xyi 2009, namely,: ‘The North : West ProVinceFEmployees

(Regularization of Services) Act,/2009 dated 24*. October,
;:

2009’ being : illegal : ;unlawfdi;

jurisdictiorr,; based'/oh malafide : intentions : and 'being ■ 

unconstitutional as Welf as ultra vires to :tiie:;basic:;rights as! 1

without; ;:^thbrity ; and'/:

mentioned in the constitution be set-aside and the respondents 

be directed to fill up the above noted posts after:going through 

the legal and lawful and the normal procedure; ^ prescribed

vy uiider the prevailing laws instead of using ^thC: short cuts for

r\
L

“ lO-TESTIsD;. ■ I
■ iEKAlVlINEFt , 'H'gh Cotaf'. . ;

3 0 NOV 2018.
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obliging their own pe!;son. They further prayed that the 

notification No. A-14 / SET (M) dated n.12.2009 and

-177'iSET (5);Contract-Apptt: 2009 date4_^
11.12.2009, as well as' Notification No.' SC)(G) / ES / 185 / ■

I ' '1 - • '
2009 / SS(eontract) dated 31.05.2010, issued

r.

Notification No. A

as a result of

above noted impugiied Act whereby all the private 

re^spondents have been re^larized may also be set-aside in the
t

light of the above submission, being illegal, unlawful 

constitutional and against the fundamental rights of the 

petitioners. The writ petitions came up for hearing and vide 

judgment/order dated 26.01.2015, the same were disposed of 

in the following terms:-

, un-

The Actf XVI of 2009, commonly 
known

I

as (Regularization of 
Services) Act, 2009 is held as 
beneficial and remedial legislation, 
to which no interference is advisable 

w hence, upheld. ^
: (^0 respondents are directed to

workout ther backlog y:of } the 
■promotion quota as ' pier above 
mentioned example, within 30 days 
and consider the in ' Service 
employees, till the backlog is washed 
out, till then there would be complete 
ban on fresh recruitments”.

V
; i • /

t

After passing the above said judgment, the 

petitioners were quite hopeful regarding theirpromotion to the

3, \

■ 7 •
next higher grade being senior most eniployees but the

respondents have again started recruitiflerit, process by

. , advertising the posts of various cadres for initial recruitaient in •
f

various Districts of Khyber Pakhtunkhwa and as such, the

inaction of respondents squarely fall .within the ambit of

• (\

,■;;

;.v.

—r,* '

;

7: '-''‘'i

' ’i '! /i 17:",
r>'.t•;

i1
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>>*:•
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contempt of court and they are liable to be proceeded and 

punished under the law; hence, the instant petitions.

Respondents No. 2 & 3 have filed reply to the 

show cause and prayed for dismissal of instant petitions. 

Arguments heard and record peniSed.

While deciding writ petition No. 2905/2009, vide 

judgment dated 26.1.2015 which has been upheld by the 

■ Court, the respondents-department was directed to workout 

the backlog of, the promotion quota and consider in service

t

4.

5.

6.•r'

apex

employees for promotion against the vacant post, till the 

backlog is washout In this respect record is Suggestive that the 

backlog was worked out and by that Ume 2725 employees t-

\

'A

|| teachers were in. the promotion zone' andm such^ wer^ ' 
I promoted. Moreover, by virtue, of Regularization Act, 2009, 

Act No. XVi of 2009, 1766 employees / teachers got

regularization and as such, when worked out the promotion 

quota was fully exhausted. The judgment in this respect was

not for all the times to come for promotion purposes. Once the 

promotion quota, which was given advantage, in view of 

Regularization Act 2009, cannot be claime4 and again, 

By now it;s the question of fact that as* to whether any 

employee / teacher was not promoted and by!that time when 

Act 2009 was enforced they_were-in thepromotion^zone. Even 

otherwise, ^once backlog was worked out arid; promotion was
“ -t ••

done then.-claimingi'sehiority ;Md;prbm6&ri^n^-ihc-job id 

. service tribunal. • T •r ;: ' -

. ^ -
.sV: ; .

(\; ;

- ...V -
.i,

i

:'s*'

/

■/ n wi -ItIS



s

y4

7 In view of the above, the instant 

connected contempt petitions are disposed of in terms above. 

S low cause notice issued to respondents is hereby recalled.

as well as

X
X

ANNOUNCFn 
Dated: 08.11.2018

Chief J*ustice
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To,
4

The Secretary (E&SE) Department, 
Khyber Pakhtunkhwa, Peshawar.

DEPARTMENTAL APPEAL FOR THE GRANT OF PROMOTION TO THE
POST OF SECONDARY SCHOOL TEACHER rBPS-16^ FROM THE DATE
WHEN THE PROMOTION QUOTA WAS FILLED UP THROUGH INITIAL
RECRUITMENT OR FROM THE DAtE OF COMMENCEMENT OF THE ACT
NO.XVI OF 2009 COMMONLY KNOWN AS REGULARIZATION OF
SERVICES ACT, 2009 NOTIFIED IN THE OFFICIAL GAZETTE ON
24.10,2009 WITH ALL BACK BENEFITS.

Respected Sir,

With due respect it stated that I was initially appointed as PST 

in your good self Department vide order dated 05.12.1987 and later 

on was appointed as C.T vide order dated 01.06.2012. During service 
as Certified Teacher I was in the promotion zone to the post of SST 

(BPS-16) but the concerned authority instead of promoting me 

advertised the said posts of SST (BPS-16) on adhoc/contract basis. I 
was under protest and my colleagues applied for the said post 
through initial recruitment but the same was also refused to me and 

my colleagues on the pretext that regular employees are not entitle 

to apply for the adhoc/contract posts of SST (BPS-16) thus me and 

my colleagues were deprived from the prospects of promotion. It is 
pertinent to mention that at" the time of above mentioned 

advertisement the post/cadre of C.T (BPS-15) to which I belong have 

no prospects of promotion. In light of the said advertisement new 

appointments were made by the authorities oh adhoc basis and even 

the promotion quota was also filled by the authority though initial 
recruitment. In the meanwhile the Provincial Government 
Promulgated the employee's regularization Act, 2009 whereby all the 
adhoc employees who were appointed as SST on temporary basis 

were regularized thus further affected the cadre to which I belong. 
That the promotion quota for which me and my colleagues have 

waited for decades has been washed by operation of the said Act of 
2009. I was feeling aggrieved alongwith my others colleagues 
knocked the door of the Peshawar High Court through various writ 

petitions including writ petition No.2905/2009. That vide consolidated 
judgments dated 26.1.2015 the said writ petitions were disposed of 
with the directions that:

fiV The act.XVI of 2009. commonly known as
• f Regularization of services^ act, 2009 is held as beneficial

and remedial legislation, to which no interference is 
\ advisable hence, upheld.

fiiV Official respondents are directed to work out the
backlog of the promotion Quota as per above mentioned
example, within thirty davs and consider the in service

f

fi\^y
i



employees, till the backlog is washed-out, till then there
would be complete ban on fresh recruit. The concerned 

authority assailed the said judgment of the august Peshawar High 

Court Peshawar in CPLAS No.l27-P to 129-P/2015 but the same 

were dismissed as withdrawn vide judgment dated 20.9.2017. 
That then after me and my colleagues time| and again visited the 

concerned quarter for our proijnotion to the| next higher scale but 
the concerned authority instead of redressing the grievances 

advertised the posts through initial recruitment through various 
advertisements. That it is pertinent to mention that I am the 

senior most CT (BPS-15) of your good self. Department and also 
eligible in all respect for promotion to the pbst of SST (BPS-16). I 
am feeling aggrieved filed this Departmental appeal before your 
good self for redressal of my grievances.

'.'4-

It is therefore, most humbly prayed that on acceptance of this 

Departmental T may very kindly : be promoted to the post of SST 
(BPS-16) including seniority with all back benefits w.e.f. the date 

when the promotion quota was filled up through initial recruitment.

Dated: 12.6.2019

Your Obediently
'7

-y
USMAN GHANI CT (BPS-15), 

GMS Jare, District Swat

i
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OF 2019

(APPELLANT)
_(P1_AINTIFF)
(PETITIONER)

~

VERSUS
;

(RESPONDENT)
(DEFENDANT)

I/\A^
Do hereby appoint'and constitute MOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as 

my/our Counsei/Advocate in the above noted matter, 

without any iiabiiity for his defauit and with the authority to 

engage/appoint any otHdr Advocate Counsei on rny/our cost. 
../we authorize the said Advocate to deposit, withdraw anc 

receive on my/our behaif aii sums and amounts payabie or 

deposited on my/our account.in the above noted matter.

/

Dated. /2019

■cCTent

i'
ACCEPTED

NOOR MOHAMMAD KHATTAK
SHAHZULLAH YOU^FZAI

MIR ZAMAN SAFI 
ADVOCATES 1®^

: V-

r'--.
OFFICE:
Fiat No.3,.Upper Fioor,
Islamia Giub Buiiding, Khyber Bazar, 
^eshawar City. ^
Mobile No.0345^9383141 ;

1
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BEFORE THE KHYBER PAKTUNKHWA SERVICE TRIBUNAL.w..

PESHAWAR.

Service Appeal No. 1382/2019
Usman Ghani CT (BPS-15) GMS Jare, District Swat.

Appellant
Versus

1. Government of Khyber Pakhtunkhwa through Secretary Elementary and 
Secondary Education Peshawar.

2. Director Elementary and secondary education Khyber Pakhtunkhwa at 
Peshawar.

3. District Education officer (Male) Swat.
Respondents

Parawise Comments on Behalf of the Respondents;
Respectfully Shewith
Preliminary objections
1. That the Appellant is not an aggrieved person within the meaning of 

Section 4 of the service Tribunal Act, 1974.
2. That the Appellant has no cause of action / locus standi.
3. That the Appellant has not come to this Honorable Court with clean 

hands.
4. That the Appellant has filed this instant service appeal just to pressurize 

the respondents.
5. The present service appeal is liable to be dismissed for non-joinder/miss 

joinder of necessary parties.
6. That the instant service appeal is against the prevailing law and rules.
7. That the Appellant has filed this instant Service Appeal on malafide 

motives.
8. 'Jhat the instant appeal is badly time barred.
9. That the instant service appeal is not maintainable in the present form,

and above in the present circumstances of the issue. I
10. That the Appellant has estopped by his own conduct.
11. That the Appellant has concealed the material facts^from this Honorable 

Tribunal.

/

r

FACTS;
1. That the Para No.l is correct. Hence no comments.
2. That the Para No.2 is correct to the extent of advertisement, the rest of 

the Para is incorrect and not admitted. The Appellant was not in 

promotion zone at the time of the above mentioned advertisement. 
There was no promotion policy from CT to SST aFthe time of the 

mentioned advertisement. Later on in 2012 policy was promulgated 

and amended in 2014. According to this policy there are three 

categories of SST i.e SST I (Chemistry, Botany or Zoology), SST II 

(Physics, Matlis A or B or Statistics) & SST General. The appellant 
will be promoted in his category on his own turn. (Policy as 

annexure A)



3. That the Para No.3 is correct to the extent that there was no promotion
policy from CT BPS-15 to SST BPS-16 at the time of the above 

mentioned advertisement. However, as stated in the foregoing Para, 
now the policy exists for promotion from CT BPS-15 to SCT BPS-16 

and SST BPS-16. The promotions have been made on the basis of 

seniority cum fitness basis according to' the policy. If the Appellant 
felt aggrieved of any order of promotion he should file departmental 
appeal before the competent authority. ^

4. That the Para No.4 is correct to the extent of appointments on ad-hoc^ 

basis. The rest of the Para is incorrect and denied. On one hand the 

Appellant admits in Para No.3 that there was no policy of promotion 

from CT to SST while on the other hand the Appellant says that 

promotion quota was filled by appointments.
5. That the Para No. 5 is correct to the extent of regularization Act 2009 

the rest of the Para is irrelevant as the Honorable Peshawar High 

Court has already declared the regularization Act as beneficial.
6. That the Para No. 6 is correct.
7. That the Para No.7 is correct to the extent of judgments of the 

Honorable Courts the rest of the Para is incorrect and denied. 
According to the judgment dated 08-11-2018 of the Honorable 

Peshawar High Court in COC No. 105-P/2018 in W.P NO. 355/2011 

it has clearly been mentioned that backlog was worked out b^i^at 

t^e-Z725_empioy:ees/teachers were in the promotion zone and as such 

were promoted. If the Appellant felt aggrieved of any order of 

promotion he should file departmental appeal before the competent 
authority.(Judgment as annexure B)

8. That the Para No. 8 is correct to the extent of the present post of the 

Appellant the rest of the Para is denied. There was no policy of 

promotion from CT to SST at the time of advertisement. According to 

the policy 2012 amended in 2014 the Appellant will be promoted to 

the post of SCT or SST on his turn in his category as stated above. No 

one junior than the Appellant has been promoted to SST in the cadre 

and category to which Appellant belongs.(Last promotion order a^ 

annexure C)
9. That the Para No. 9 is correct. However as stated in the foregoing 

paras the Appellant has to wait till his turn of promotion.
10. That the Para No. 10 is correct to the extent of appeal however, the 

Appellant has to wait till his turn of promotion. He cannot be 

promoted without his turn.
11. That the instant service appeal of the Appellant is bereft of any merit, 

hence liable to be dismissed inter alia following grounds.

/r

y

•ft-

GROUNDS

A. That the Para No. A is incorrect and denied. The respondent 
department has to act according to the rules, policy and law. The 

Appellant has been treated in accordance with law, rules and policy.



B. That the Para No. B is incorrect and denied. The Appellant has been 

treated in accordance with law, rules and policy. The respondent
. department cannot even think of the violation of any Article of the 

constitution.
C. That the Para No. C is repetition of above para, hence no comments.
D. That the Para No. D is incorrect and denied. Detail reply of this Para 

has already been giveh in the above Paras.
E. Para No. E is repetition of above para, hence no comments.
F. That the Para No. F is incorrect and not admitted. As stated in the 

foregoing Paras, the respondents have acted in accordance with rules 

and policy.
G. That the Para No. G is again the repetition of the Paras, hence no 

comments.
H. That the Para No. H is irrelevant to the present issue, hence no 

comments.
I. That the Para No. I is irrelevant, however the respondents also seek 

permission of this Honorable Tribunal to advance further grounds at 
the time of arguments.

♦

A
/

It is, therefore, very humbly prayed that the instant service appeal 
of the Appellant may be dismissed with cost in favor of the 

respondents. \

tDISTRI ^ATIC^ OFFICER (M) 
LKADASWAT

, fiUU-
Director,

ELEMENTARY AND SECONDARY 
EDUCATION KHYBER PAKHTUNKHWA

SECRETARY, 
ELEMENTARY AND SECONDARY 

EDUCATION PESHAWAR

i

Jt
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i ;{}V!‘:RNi\!}':N‘i'()i<' kid !U‘:h i'akhtunkiiwa 
Kl.KMEN'l Yx R V SECONDA R \' ROI K'-A'i KjN DURA RTMHND$0m

Pes^icaoar, dated Ihc R/d’- Jtdy, 2014.Ltr'

NOTIFICATION

!^iO/PlOA-K/SSRC/MeeLin(i/2(>i'i/TcacIdna Cadre:- Inpwsuancc of Iheprovisions co7itamed m siib 'ride (2)0/ 
. -Jc 3 of the Khyher Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) Rules, 19S9. the Nemenianj 

■'and Secondary Education Department in consultation with the Establishment Department and the Finance Department 
hereby directs that in this Departments Notifications' No.SO(G)S&LD/d28/2003/VoI-II dated, 09-04-2004, 
Notification No:SO(G)S&L/l-69/o6/Vol-i/DPE/LIB dated, ' 13-11-2007. and Notification NoEO(PE) 
4-y/SSRG/Meeting/-20i2-/T-eaching-Cadre~dated-rK3^n'T2bl2,thefolloiving-fiiTther-amendments-shalhhe-niadc77xam-ely-:

amendments

ru

fiithcAjjpcndix,- ’
Serial No. 1 shall he renumbered as IB and before Serial No. IB, as so renumbered, the following new entries shell be 
inserted in resvective columns, nainelii:______________!_______ ^___ ,___________________—--------- ------------ --------(i)

4 5321
(a) Fifty per cent by promotion, on the basis 

of seniority-cum-ftness, for' the relevant 
subject from amongst the Secondary School 
Teachers (BPS-16), with at least five years 
service as such and having quidfcation 
nu'.nti<med in column No:3. ,

i. At least second class Master’s Degree or 
four years BS Degree in the repuanf 
subject; and •

23 to 3S
years

Subject Specialist
(BFS-17)

hi.

a. Bachelor of Education or Mafter of 
Education (Industrial Art or Business 

M.A -EducationEdncalion) or 
ccjuivalenl qualification from a 
recognized University.

or
I

Note.' If no suitable candidate is avaiUd)!e in ihe ' 
rdeuant sidjcct the post falling in their 
])riimodon (juoin .‘<iiall In: filled hi/

t! I! . I■ V



CfWi?

J'lflijpercent hy nnlinl rceniilinc/i/.
/1 •'

\ (/>;
' .* *

(a) }-ifLy percent by proniution^ on (he basis of 
seniority-cuTU-fitness, from aiuongsl Senior 
Physical Education Teaclicrs (BPS-iO), luith 
at least five years service as Senior JEysical 
Education Teacher and Physical Education 
Teacher and having quaUJicution 
mentioned in column No. $:

At least second ehiss Mastei's Degree in 
Pln/sieal Education from a recognized 
University.

DirecAor Physical
Education
(nPS-17)

:IA years

Provided that if no suitable person 
is available from amongst Senior Physical 
Education Teachers for promotion then the 
post shall be filled by promotion, op the 
basis ' of seniority-cum-fitness, from 
amongst the Physical Education Teachers, 
with at least five years service as such and 

■ having qualification mentioned in column 
No. 3;

E!

r
r

Note:- If no suitable candidate is available 
in the relevant cadres of the above teachers 
,the post falling in their promotion quota 
shall be filled by initial recruitment; and

(b) fifty percent by initial recruitment and

I

t;!i
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’ri in! Ni). 11>, I /;• :*<' ‘ > 'Hinnhcnul. Jar (hr r\)':!iiu/ (hr /< ‘!h>i Sluiil be suhsliliiliul, ill resjieci ii’,- Cl >!i/ni ;r.(i'J i n
luiniclij:

■f

3 4 51
!. A( least scconci class Bachelor 

Degree’s Jroin a recognized 
Uniuersilg on need basis from the 

following groups with two subject 
(a) (Chemistry, Botany or Zoology),
---------- ------------ ---------------------------- -
(h) (Physics, Maths "/l”or ‘'B” or Statistics)

Secondary School 
Teacher (nPS-i6)

1. Seventy Five per cent hy prornnd^TyfThc 
basis of seniority-cuni-fitness, from the 
district concerned in the following manner:

21 to 3r, 
years.

77
IB.

(a) forty per cent from amongst die Senior ' 
Certified Teachers (BPS-16), with at least-

five years service as Senior Certified 
Teacher and Certified Teache 
having qualification mentioned in 
column N0.3:

Provided that if no suitable 
candidate is available from amongst 
Senior Certified Teachers for promotion 
then the post shall be filled by promotion, 

the basis of seniority-cumfliness, 
from amongst Certified Teachers, with 
at least Jive years service as such and 
having qualification- mentioned- --in 
column No. 3;

(b) four per cent from amongst the Senior
Drawing Masters(BPS-i6), with at Ica^st 
fwc years service as Senior Drnivinq 
Masters and Drawing Masters and 
having gualif cation mentioned
column N0.3:

Or r and

(c) (Humanities and other equivalent 
groups at degree level with \English 
as compulsory subject;

\and
11. Bachelor of Education or Master of 

Education (Industrial Art or 
Business Education) or 
Education

on
MA 

equivalent 
qualifications from a reopgnized 
University.

or

tn

,J
[ :•

C)



f^rcnjided: that if r.a ■-so/iSolyle 
■(iiniu.lalc is available Jram ciiiiont/sl(

Senior Drawing Masters for proniohoii 
Ihcn the post shall be filled by prcinwlion, 

the basis of seniority-cwn-fiLncss, 
from amongst Drawing Masters with at

and

■.:]r

on

least five years service as such 
having qualification mentioned in

column No. 3;

(c) four per cent from amongst the Senior 
Arabic Teachers(BPS-i6f with at least

Senior Arabicfive years service as 
Teachers and Arabic Teachers, and

mentioned mhaving qualification 
columnNo.3:

Provided that if suitableno
candidate is available from amongst 
Senior Arabic Teachers for promotion 
then the post shall be filled by 

the basis of seniority- 
fitness, from Arabic Teachers with

such and

I

promotion, on 
cum
at least five years service as 
having qualification mentioned- in
column No. 3;

(d) four per cent from amongst the Senior 
Theology Teachcrs(BPS-i6), with at least 
five years service as Senior Theology 
Teachers and Theology Teachers aad

mentioned in 
N0.3:

having qualification 
column

t
■ • (4)



- .;r
;/■ .. .

■ T..^'w Vroi'idcd that if no 
■ vxindidatc is available from air.oiujr.i 

Senior Theology Teachers for promotion 
then the post shall be filled by promotion, 
on the basis of seniority-cuni~fitness, 
from amongst Theology Teachers with at 
least five years service as such and 
havirig qualification mentioned in 
column No. 3;

(c) three per cent from amongst the Senior 
Qaris (BPS-16), with at least five years 
service as Senior Qari and Qdri and 
having qualification mentioried in 
columnNp^3:_______________ ^_____________

'0

!

)

Provided that if no suitable 
candidate is available from amongst the 
Senior Qaris then the post shall be filled 
by promotion, on the basis of senioiity- 
cum-fitness,Jrdm Qaris with at least five 
years service as such and having 
qualification mentioned in column No. 3;

;
i

twenty per cent from amongst the 
Primary School Head Teachers (BPS-16), 
with at least seven years service as 
Primary School Head Teachers and 
Senior Primary School Teachers and 
Primary School Teachers and having 
qualification mentioned in column No. 3:

Provided that if. no suitable 
{ candidate is available from amongst

(f)

i.

■ (5)



Sch&cil HCtvdl 'I'e.avJ irr:. ji<‘' 
roniolion then the postahaU be JiUed bp 

promotion, on the basis of senioi-ilp-aini - 
fitness, from amongst Senior Priniarp 
School Teachers with at least scuen years 

as Senior Primary School

IW'
seruicc
Teachers and. Primary School Teachers
and having qualification mentioned in
columTi_No.3i ____

Provided further that if no suitable 
candidate is available from amongst 
Senior Primary School Teachers for 
promotion then the post shall be filled 
from amongst Primary School Teachers 
with at least seven years service as such 
and having qualification mentioiied in 
column No. 3; and

Five percent by initial(ii) twenty
recruitment.

Note:
If no suitable candidate is available in 

the relevant cadre of the above teachers, 
the post falling in their promotion quota 
shall he filled by initial recruitment.

Posts of General SST and SSTs-i Science 
and SST-2 Science shall be filled by
promotion or initial recruitment, each on 
need basis separately.".

I.
i

I

If.



• F SKCRUrARY TO GOViiRNMENTOrKUYIiER PAiaiTUNKIJWy\
JiLHMRNrARY & SUCONDARY EDUCATION DEPAJa'MENT

EndsL: ofci^cn No & date:

1. TJie Secretory to Government of Khyber FakhCunkhwa, Pstablishment and Administration Department Peshawar.
2. The Secretary to Government ofKhyher Pakhtunkhwa, I'inancc Department Peshawar.. 
j. The Secretory to Government of Khyber Pakhtunkhwa, Law Department Peshawar 
4. The Secretary Khyber Pakhtunkhwa, Public Service Commission Peshawar.

The Accountant General Khyber Pakhtunkhwa Peshawar.
6. The Director, Elementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.
7. The Director of Education (FATA) Peshawar.
8. The Director, Curriculum and Teacher Education Khyber Pakhtunkhwa Abhottabad.
9. The Director, (PTIE) Khyber Pakhtunkhwa Peshawar.'
10. The Director, ESRUElementary and Secondary Education Department Khyber Pakhtunkhwa Peshawar.
11. Manager Governmentprinting Press Khyber Pakhtunkhwa Peshawar.
12. The Deputy Director, EMIS (S&SE) Department Khyber Pakhtunkhwa Peshawar.
13. All District Education Officer (M&IO m Khyber Pakhtunkhwa.
14. All District Account Officer in Khyber Pakhtunkhwa. 
jg.AllAgency Education Officer in FATA
16. All Agency Account Officer in fata:
17. PS to Governor Khyber Pakhtunkhwa. Peshawar.
18. PS to Chief Minister Khyber Pakhtunkhwa. Peshawar, 
ig. PS to Chief Secretary Khyber Pakhtunkhwa. Peshawar.
20. PS to Minister E&SE Khyber Pakhtunkhwa. Peshawar:
21. PS to Secretary E&SE Khyber Pakhtunkhwa. Peshawo.r.
22. Master fdc

3-

5- .
' ■x- ■■

1

I

(^AMIN KHAN MOWAND) 
SECTiON-OFFICgi^PRIMARY^
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JUDGMENT iSHERT 
PESHAWAR HIGH COURT. PESHAWjt^, O

(JUDICIAL DEPARTMENT)^ ^-k1 x
COC No. 105-P/2flifl in WP No. J

Xo
judgment

><4

Ma^CL^)kml - A:Jp . /VW /f A
Respondent (s): Ui,. ) A,.

.

Date of hearing: 08.11.2018 ~k

f1
WAQAR AHMAD SETH. r.T;:: • Through this 

single judgment, we propose to dispose of instant contempt 

petition as'well as connected COC No. ■107-P/2018 in WP No.

1662/2010, COC No. 108-P/2018 in WP No. 2967/2009 & 

COC No. 109-P/2018 in WP No. 3f89/2009:because in all the 

petitions, the;petitioners have sought initiation of contempt of 

proceedings against the rppondents ■ for not' 

; irhpleraenting-the judginent/order dated 26.01.2015.

court

2. • • Facts in brief that the petitioners. had filed 

Writ Petitions before this Court and prayed that the Act No. 

XV! 2009, namely,; ‘The North West Province^ Employees i 

(Regularization of Services) Act,/2009 dated 24‘*'. October,

are

V'.:*
2009’ ;being : illegal ■ :NnlawfhIi'/vwithoUt;T:;authGrity

■ r * ■ i • * '*' * '

Jurisdictionv; based'^on'' mala'fide' i

ahd’-f'
• -• •- 

. intentions . and . being •..

unconstitutional as;weir as ultra vires to ■the/basicTightS'.asT 

. . _ mentioned in the constitution be set-aside ari'd'the respondents ■ 

be directed to fill up the above noted posts after-going through

the legal and lawful and the normal procedure- as- prescribed
•*

under the prevailing laws instead of using ithe short cuts for

\
■ ATl’ESTEO -. •

High Cotu'b
3 0 MOV. 2018 '

>• --h.-

ij ■ 'i'i .
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2
4

obliging their pwn person. They further prayed that the 

notification -No. A-14 / SET (M) dated 11.12.2009 and

Notification No, A-17 ASET (5);Conb-act-Apptt: 2009 dated^
I .

as well as Notification No.' SO(G) / ES / 185: / 

2009 / SS(Gontract) dated 31.05,2010 jissued as'a result of

11.12.2009,

, above noted impugned Act whereby all the private

respondents have been regularized liiay 'also be set-aside 

light of the :above submission, being illegal, 

constitutional and against the fundamental 

petitioners. The writ petitions 

judgment/order dated 26.01.2015, the 

•_ in the following terms:-

in the

unlawful, un-

rights of the

up Tor hearing and videcame

same were disposed of
I. (

“(i) ' The Act, Xn \of 2009, commonly I
; known as (Regularization of
. Services) Act, \ 2009 is held as 
• beneficial and remedial legislation,
:to which tw interference is advisable 

.hence, upheld, | . „
; (ii) Official respondent!^ are directed to 

workout the A backlog y; of - the 
promotion quota as .per above ^ ■

. ..ff^entioned example,] within 30 days
r find ; consider \ the An Service 
: employees, till the backlog is washed 
i ; out, till then there would be complete

ban on fresh recruitments'’.
1

3, ■ After : passing the ■ above. isaid judgment, ' the 

. petitioners were quite hopeful regarding theinpromotion to the

next higher grade being senior most employees’ but: the

respondents have' 

advertising the posts'of various cadres forj-initiairecniitment i 

-various Districts of Khyber Pakhtuhlch^a 'and

again started fecniitmi’ent; process by

m

as .such,' the

inaction of respondents squarely ill .within ;the.:^ambit ofJ'
L

..T

;
. .:g

..‘'r ■■ ■ Hi m:

■' ^ 3:1®^2319 ' '

f.

^ V..
j

!<■

'A'- -T•i I.

-A!
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' 'v f5
4r. i

7; In view of the, above, the instant as well as 

connected contempt petitions are disposed of in terms above. 

Show cause notice issued to respondents is hereby recalled.

—u*

V

;

ANNOUNCED. , 
Dated: 08.11.2018 1

V
Chief J'ustice

/
!: d ^....

■ . Jud^^ '

1

• N4w,b Shih SCS (DB) Jujtlw Wiqif Ahmid 8«lh CJ 4 Juillct Muhimmid Ayub Khtn J

c l>

;
• 41*
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Date of Presentation of Ap 

Noof Pagesi»i,
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I
PHONE/FAX 9240228 
E-Mail
deomswat@gmail. 
WWW male.sed.edu.pk

OFiMCE OF THE DSSTRECT EOUCATKOM OFFICER ^'MALE'S 
I SM/ATATGULKADA

»

com

. notificatoiv

p , i Elementary &Secon-daryEduc^^^^^
r F;"'"?'- ''■t No..//Pro.ctio„ SST (B-16) Dated Peahawar the 05-02-2020
Tollowing SSTs (whc)se services The

, , Swat for further adjustment) are hereby adj.,stedaeai,«.were

Pakhtunkhwa, Peshawar with immediate effect.

SST(MATHS &!PHYSTr?^^
S: Name Present School School Where 

adjusted
RemarJ« '# t

j !
MR.FAZALSUBHAH GHSS MINGORA SWAT

, .01 C;T
GHS MANAI SWAT AGAINST VACANT.POSTI

mr.iftikhAr c.t GHSS NO 3 MINGORA02 GHSS NO 3 MINGORA 
SWAT AGAINST VACANT POST!

mr.anwarkpiaLiq
.SPST ! I

GPS SAMSARAY SWAT03
GMS DADAHARA SWAT AGAINST VACANT POST'

MR ABDUL 
SPST

QADOOS GPSDELAY SWAT04 GHS QANDIL SWAT AGAINST VACANT POST

SST (GENERAILI
S:# Name Present School School Where 

adjusted
Remarlcs

1 MR ADILJAN SCT GMS SERSENAI GHS SHAH DEHRAI5 AGAINST VACANT POST
2 MR.MUHAMMAD 

ALAM SCT
GHSASALA GHS ASALA SWAT AGAINST VACANT POST

3 MR.SAMIULLAH SCT GHS NOI MINGORA GHS NAWAKALY, (M) AGAINST VACANT POST

MR.ANWAjl IQBAL4 GHS AMANICOT GHS AMANKOT SWAT AGAINST VACANT POST
SCT.

5 MR.MUKAiUAM 
KHAN SCTi

GCMHSS WADOODIA GCMHSS
SWAT

WADUDIA AGAINST VACANT POST

6 MR.FAZAU RAHMAN GHS TOTANO BANDAI GHS TOTANO BANDAI; AGAINST VACANT POST
SCT

MR.MUHAMMAD
LAIQ SCT7 GHS MATTA AGAINST VACANT POSTGHSS BAMAKHELA! 8 MR.GUL•i

MUHAMMAD SHAH GHS SWEEGALAI GMS MALOOCH SWAT !'
AGAINST VACANT POST

9 MR ALAMGIRSCT GHS UDIGRAM GHS UDIGRAM SWAT AGAINST VACANT POST

10 MRTAZAL AZIM if
SDM GHSS KHWAZyVKHEL‘A GHSS W;BATAI 

KHWAZAKHELA '
AGAINST VACANT POST* ^. Kf

n MR.UMAR ZADA 
SDM ' .

»■'

GHS NO 4 MINGORA GHSSCHARBAGPr AGAINST VACANT POST
12 MRFAZALAZIM AT GHSDURUSHKHELA GHS DURUSHKHELA AGAI NST VACANT POST



✓
--V

4

■:

13 MR.KHURSHID ' ALl
‘AT GHSS DEOLAI GHSS DEOLAI SWAT AGAINST VACANT POST •

(IMTJHAMMAD lUAZ) 
District Education Officer (M) 

.-^Swat

3

^7 4-
T

Bndst: No . /Promotion/SST Swat Dated ____________
Copy forwarded for information and necess^^ action to the:-

'i*

1. Director Elementai-y & Secondary Education Kdiyber PalditunMrwa Peshawar with reference to his No 
cited above. '

2. District Accounts Officer Swat at Saidu Sharif
3. Principals/Headmasters concerned.
4. Budget & Accounts Officer Local Office.
5. Superintendent Local Office.
6; Official Concerned.

/ 2020 f

t’.;
■•3;

. -3I

!;
r

r-
■f.

i .»■

District^ducation Officer (M) 
/fi/] ’Swat I'

r,

W:

■I

I
■
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

VS EDUCATION DEPTT

APPEAL NO. 1382/2019 lp2^

USMAN GHANI & 21 OTHERS

APPLICATION FOR CLUBBING OF THE MENTIONED APPEALS
WITH SIMILAR NATURE APPEALS AS MENTIONED BELOW.

R.SHEWETH:

That the above mentioned appeals are pending adjudication 

before this Hon'ble Tribunal in which no date is fixed for 
hearing.

1-
s.

2- That the similar appeals titled Nisar Muhammad & 2 others 

Vs Edu Deptt: has been fixed before this Hon'ble Tribunal 
on 17-04-2023, therefore the above titled appeals having 

the similar prayed and may kindly be clubbed and be fixed 
on 17-04-2023 before Hon'ble Tribunal.

3- That the interest of justice demands that such like matter 

should be heard on that fixed once for all to meet the ends 

of justice and also to meet the principles of access to justice.

It is therefore most humbly prayed that on acceptance of 
this application the mentioned appeals may kindly be clubbed 

with above titled appeals which is fixed for 17-04-2023 for 
hearing before this Hon' ble Tribunal.

LICANTr'll VTHROUGH:
NOOR MOHAMMAD KHATTAK 

ADVOCATE SUPREME COURT

AFFIDAVIT
I, Usman Ghani, (the Applicant/Appellant) do hereby solemnly 

affirm and declare on oath that the contents of this Application are true 
and correct to the best of my knowledge and belief and ^at nothing has 
been concealed from this Hon'ble tribunal

EPONENT



All communications should be 
addressed to the Registrar 
KPK Service Tribunal and not 
any official by name.

khVber pakhtunkWa

SERVICE TRIBUNAL, PESHAWAR

Ph:-091-9212281 
Fax:-091-9213262No. fS^<\ Dated /2023/ST

To

The Director,
Elementary and Secondary Education Department, 
Khyber Pakhtunkhwa, Peshawar.

V

JUDGMENT IN SERVICE APPEALS NO. 1382-88/2019. 1230-39/2019,, Subject:
1305-09/2019. 1691-95/2019. 64/2020. 4830/2021 and 7556/202L
TITLE USMAN GHANl AND OTHERS -VS- THE GOVERNMENT
OF KHYBER PAKHTUNKHWA THROUGH SECRETARY
ELEMENTARY AND SECONDARY EDUCATION DEPARTMENT.
PESHAWAR AND OTHERS.

I am directed to forward herewith a certified copy of judgment 

dated 08.05.2023, passed by this Tribunal in the above mentioned service appeal 

for strict compliance.

Enel. As above.

(AAMIR FAROOQ)
ASSISTANT REGISTRAR 

KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL, 

PESHAWAR.
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UCCADFTHP KHYBER *

EESHAaiAB ^

appeal

\I
J

\ /r/^i ^
' ..•ijA/'-i '•

Mr. Abdullah Javcd, SST (BPS-16), 
A.S.D.E.0 (Male), District Hanpur. appellant

^
VERSUS I

1

i- The Secretary Qeinentary and Secondary Education 
Department, Kbyber Paklitunkhwa, Pebhuvvdi.
•me Director Elementary and Secondary Education 
Department, Khyber Pakhtunkhwa, Peshawar.

3- The District Education Officer, Olstnct

2-

•• APPEAL UNDER SECmil. 4 QF T±LE—

l,n. FROM TB£JialO»ilEli^^
A^nr/ contract SUB-3E£I_S.P£ClA»Sr jCfiESJJI 
t^AVE BEEN

VtfrrHIN THE SIATjlflRY-eEtHflB

E&msiTh<^^ on acoeptanc^ of IhiS ^PPe?ll-ttUiJ:£gtPft.P^ftnV.nigy 
!u04ly._M_idTe^^ ® SEiieliant ^fot

j, prQjnotion to ihfLaflSi iOU
'(* ■•' ■'*’ grfe,.^9 JjeA_thfiLitf»tg.-When fclift,adtio£Z_^£fti3l;radL-^

"** |i>rludinq senioniv. Aritf uthaf r^rged^f wmkJlthi^-auflMgK 
*7 ' *1 Trifaunal deepis fit that mav alSQMA^VAr^^Am■fayflLa^ 

the appeiiftflL

El/SfcLVffinii 
ON FACTS!

f

1

Mli’nv»i > i. ,1

I
t

f r
1

I

\\ twullird Che’apijoilani is liia emplayed ui the itsponcluii
o»t#a. V .

!>«««
^epdrtment and (;eilO''fni‘)g his duly uiirt'/ST (BP5-16). f

( ^■i

■m ^
! ■ \

I f ■ "■ . ' • I
That in L'v;; lespumk-r.nv S
Che p'jc;1 cf Sd y . 1 ypi-c .-iliu o|- 

^ afi.e^ appeani^t, ji the i d:l cijnci.,c.:,:'t| Uifowph L*ury, ih^

rir»pte’antirv,. [(ji 
I'ji.Uvui hadi^..

I
IljS.

i ^ppeiient v.as; i»t.',:!uirti.;u dn Ih^ d S.S ;iiP!V:7j . 
ionhaCt bwiiii' or j p<:ri'.:d of .'hopie^ ul Ctit-
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through proper chann-il and wUh permis&on of UteI same
respondents and

was selected and appointed as such v[de order dateo 10-09-2005 for a
period of six months, which was further extended .for another period of six 

months vide order dated 24-03-2006. In the meanwhi.e, the respondents 

issued a notthcadon dated l5-09-20p5 that in-ser^ce candidates, who wish 

to Join the contraaual post of 5S (BPS-17J, can Join the post with the 

condition that either they shall resign from their existing post or get leave

I
M.

without pay from their regular posts. In compliance the appellant 

requested for leave without pay, which was grantel vide ord^ dated 28- 

02‘2Q06. The contractual period of the pest of was again

extended for another period of six months ^de order dated 20-10-2007, 

but the appellant was not granted leave without pay after expiry of his 

previous leave without pay^ thus the appellant was compelled to return to 

his odglnat post of SS{6rS’l&). In august 2007, the posts of S5 OPS-17)

I

'e again advertised, but (n-servtee teachers were iiisbarred to appear m

the test, but before such appointments were made, the contract 

appointees were regularized vide order dated 24-10-20Q9 and 11-12-2009.

j 07. In a Situation, the appellant was deprived of his contraaual post 

of SS (BPS-17) In the first place due to refusal of leave without pay, which 

was admissible to him as per notification dated 15-09-2005 and secondly 

he was depnved of regularization against that post Stance of the appellant 

hold force to the effea that if he was grants) leave vdthout pay, he would 

have served against the contractual post of gs (BPS-17) bu its 

reguldfteation and he would have been regularized alongwtth his oatch- 

^ mates, but the respondents violated it? pwn order dated 15-09-2005 by
I not grantfng him leave without pay. U is also wrliiy to note that the
b ’ ■

respondents initially aiicved In-service teachers.worn against the 

ppa of SSfBafM?) eimer to Obtain lew/e withput pay or resign

r
■. »

1

Jtwlr original post and later on refused the same facility without
‘"v.

V

i

I
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suptirsfciSion of order datec 15*09-2005, 

warranted.
which however waii not

\

08. We are of the conslle-ed opinion that the ap()eilant has not 

Oeen treated (n accordance vwith law, as the aslant sensed against the 

contractual post of SS (BPS-l?) alongwith his batch-mates for quite longerf

but just before its regularizabon, the appellant was refused leave without 

pay, which compelled him to return to his ortginal positron of SS(BPS"l6)f 

thus deprived him of the benefits, which were admissible to him after his 

regulanzabon against SS (BPS-17) on tne one hand and m the other hand 

the appellants promobon/semohty was also bteckerj b'/ inducting huge 

number of BPS-17 through their reguiarization. The irregu.arity committed 

by the respondents was refusal of leave without pay, which however was 

admissive to him under nobfication dated 15-09-2005 and which created 

the whole mess, due to which me appellanr suffered for the unlawful act of 

the respondents. Equity and fair play demands that appellant must 

avail the benefits accrued to him against the contra<twl post of SS (BPS- 

17), which was later on regularized and against whjtTi the appellant served 

for quite kmger time, but wis iilegatly detached from such post, which

r

however wias not warranted.

09. In view of the foregoing discussion, the instant appeal as well 

as connected semce appeals are accepted a:; prayed for. Parties are left to

bear their own costs. Rie be consigned to record room.

I
fNNQUNCED
02.02.20^

f

Vs/
. JiTfQ- JR-REHMAN WAZIR) 

MEMBER (E)

p

(AHfWSOLTAN TAREEN)

I-:;.
ER>'.
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pen-ons in Cie services of the Federationf thus in l^ht of the above quoted 

Arqde of the Constitution the respondents are dph' hound to promote the 

eppeflant to the post of SS (BPS-;7) w.ei. ^ i.e. me data when the ad- 

hoc/contract Sutyect Speorlist have been reguiarized with all hack benefits.

r

rI
I

\iI

0^. Learned Adcibonal Advocate General a.'pearlng on behalf of 

respondents has contended that the respondent department advertised some 

posts of Subject SpedaUst BS-l? purely on contract basis for a period of six 

months in the year, 20(H< that the contract was extended for further six 

month? In the light ot notification dated 24.03.200^i; that as per terms and 

conditions m-s^lce teacters were not allowed tp apply against the post of six 

month contract bang reguier employee of the department. He added that 

matter was also decided by the Hon*ble Peshav/ar High Court Peshawar m Writ 

Peation No. 2905-P/2OO9 tided *Atta UHah and others versus The Chief 

iry Khyber Pakhtimnhwa etc.* which was dl«osed of in the following

r'

81

I

I

I

1
!?•

I

(i) that Act, XVI of 2009, commonly knoyni as (Regularization of 

Services) Act, 2009 is held as benefic al pnd remedial legislation, 

to which no Interference 1$ advisable hence, upheld.

(11) Offidal respohdifus are directed tp vyorjt out the backlog of the 

promptton quota as per above mepiioned example, within 30 

days and consider the in-service employees, till the backlog is 

washed out, til) then there would be complete ban on fresh 

recn4tment

I

ATTK&rep

%v.m 
* * *' *****

We have heard learned counsel fpr the parties and have05.

perused the r^rd. 1

t
I-

i
l^prd reveals thet the appellant ues serving as subject 

(BP^IS) agair^st a regular post in some posts of subject 

sp ilallsts In ^^17 wiii 1 adveitised ancj -^ appellant also applied for the

06

I

I

I. >1V •lii.
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if ^mi i I

i

thuii iha dtipXije ai ct-j

S5T C0PS-16V In vear
BfKrf laOs o< mej ••

;;,ident dapartmeni anc* perfc>nTW>g ^i-";
f-.. .^.

iOJM, Iha tcspondenis in^iUi-, app«c,t«ns (or tf* pc^t of
procots of seicaton, MW appeuant .«s appo nud

S‘3:fv-.
contract bssii and after due

Subjea Specialist (BPS-17 ■ on contract basis for a peilod of s“
renewed/extended for

V- vsde
Ias

order dated 10-09-2005. me contract penpd wa§
nottatlon dated 2t,03.2006. It Is «orth to trention hereattothsr period vide

that a notiflcoUon was issued by the respondent depci ftment 
tcachera, who are also appointed pn conmict bas.s as ^BPS-17) should gel 

Without payr (rom theP origutal post of $S(BPS-l6), If they want to

that (n-servu:e

{wove
.continue their contractoai appointnients. The appellant applied for extra 

ordinary leave, which was granted to the appellart My the department vide 

order dated 2fl.02.2006. It U pertinent to menpprv ’We that the entry with

I

regtifd to the leave without pay was piede on the service boox of the appellant. 

AftefppirY of the contract period the pame was once jigain tenewed/extenfled 

vjdfc nottficatton dated 2Q,*0.2007, but me departmont refused to sar<tion

!
i

lea'ff without pay to the ippefianl and thus the apperiant was deprived to 

coftOnue sennee as Subject Specialist on contract Cp-sis, hence the appellant
V 1‘

returned to his onginal post of SS (0PSH6). Vld^ adverbsemeni. dated August. 

20Q7 the posts of Subject Speoaiist were once ngafrt advertised but through 

this adyprtlsement the in-^?fvice teacheq! were (^ebaired to appear in the ti»t,

hence the appellant was also not allowed to be a-wjnted/selected on the post
I i

of ^ on contract basis. In the rpeanwhlle t^e contract appointees were
I.

regjjlarlzed vide nobficabons prii; a.l2.2009 and thereby

pegparientty deprtvmg the appellam from on contract basis on the
po^ qfi3S dSfWeil as Mirowgh ^l|.regutar»2atiprl thcTfght of prafopMon 

3 post of £S was cui^ipd.i;Thp.appd!^nt feeling aggrieve

app«al
t:Wr:r:r- ; ■■■ M ^ '

I

J

I

I

1

I

I J
3 Of the

i

I .*>1V'.

/



kt

■•t A
ItHVBER PAKHTf WKHWA SERVICE TRIBUNAL ^ ^

Servian Appeal No. 2756i/302(

Date <d Jnstituwm . 27.0l.202J
Date of Doostorv .. 02.02^023
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I

AtKiuUah JawW. 5ST ASDEO (Male), District Hnnpur.

BEBSUS
Tbe Socretory Bementaty & ^econctofy EducstJon Oepfitment Gowemmwtt of 
*7»riwr l^aKNtunkhwa Ovwgh Chiirf Stfcretaiv* Poshatiiiu^ ar^i three othara.

(Appeftant)

(Respondents)I '

)
>

Noor Hi^mmed Kh9ttaK« 
AtKocate

f

Fuf Appellant
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A^yoeate General

H. Fof f^pondents
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y by d Writ N;’,. '^1 A/^iJlO bidtof^; ^nj. Hinordb‘5 ^^esruwar

‘i0{. Abbcttabod aertc ►•vn:cn tfE2iKJa3 vicij j^agmerit outi.’'di

jn^l' tf.tt that th<» -ratfi

f^refons, tbe pe ; an was d.imssed not ^TO^[^ti>tnaD*e.

pertan ng {d banrw* drtO;

S^'&^revef, 'r^'.pebiiorrers wera liberty to «cp5>ck a( thq cJotr of lh«
■;

].\.y ccnipetfct fofum fvr reai^ssd of grev^rwa. ^ st ieaired. rarKu cne 

appellant tlted the instant serv tu fO’seal with pray‘^r4 th«» the eppetlafti i^Y 

ba consid^re^' for pr&mo&on u> the post cf subject spytp,trist Cfi**S-l7) wiih 

erfect from ^'009 ’,.q me Pate >.inien dChpCiftontrao, Sal (BPS 1/) had btrsn

j

I

5
regularized vsith alt back ben'^tif. inooding s<?n'ioriCy. .

if

teamed rj^jns® for me appellant a-^ued diat tft not promoang the

appellant to the post of 5S [BPS-I7^ w,e.f. 2009 i.tt, tt,^ date v-jhan the ad-

hcc/contract S.S ;BPS“i7^ ha\'e Been rc^tfiariyed w^th all back ijemjhts

njduding senlonty Is against, la^j facts, norms of naUirdi justice ana

matenaJ on the record hence r-at tenable and liable :o be rnodffled/reotified to

tnts extent qf the appellant be- chomoied w.e.f. 2Q^^9 .vjtn -ji'l bade benefits
1

'cludinc senionty; tne appellant has hot been cr^iiaCeCi by the respartdent 

departmtint in accordance with.-iav^ ar«f rules on the sybicet nqfed above and 

as such repondents uolaajd Article 4 and 2S of tti3^^;onshtirt!on of Isfamfc

02.

\
I

« I (/
/

1

■ ftepL'bVwOf Pakistan 1973; the treathient metfd put to the appellant is 

Clearly t^sed on disenmirtatio-t ;n^afide such Oif; respondents violated 

..the pnnSpfi'.'of riat.iral jusi!:fe; that the appellant' ful{y entitled-to-be. 
promot^ ta;the poM of SS CB,^S-l?)5yv.e.^.;?po^JJy ii^e'd^t^;when ^e-ad-

<,•
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