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rTtforf thf khyber pakhtunkhwa servtce tribunal
PFSHAWAR

■
/2023APPEAL NO

Mr. Habib Ullah, SSET (BPS-17), 
Govt: School for the blind, Abbottabad

appellant

VERSUS

of Khyber Pakhtunkhwa through Chief Secretary, Khyber1- The Government

sSSS; Social WeLe. Special Education & Wonten Empowenuent
Department, Khyber Pakhtunkhwa, Peshawar.
The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5-kSo™ Social Welfam. Special Educauon & Women Empowerment

Department, Khyber Pakhtunkhwa, Peshawar.

. 2-
3-

4-

RESPONDENTS

SSSSSSSSfS
TtaWn-1.05.2023 roMMIWICATED TO

ALL0WANCE HAS MEN
THE
whereby departmental appeal 

rcHANT OF HEALTHFOR THE
regretted.

PRAYER: acceptance of this appeal the impugned appellate order dated 

31 05 2023 may very kindly be set aside and the respondents may please
S dtled Jal.oW.r.n. Eealtlt ailowane. to fj :',

dated 25.11.2019 and judgment of the Apex Cou • .
benefits. Any other remedy which this 

also be awarded in favor of the

That on

Notification
January, 2012 with all back 

august Tribunal deems fit that may
appellant.

R/SHEWETHi
ON FACTS:

That, the' appellant is the employee efficiently

S^r^rS'rcISLiorS superiors. Copy »»e “PPO—
order is attached as annexure

Department issued Notification 
of Special Education

FinanceThat the Federal Govemihent 
- for. Special Health Allowance for the employees2-: .

Ik



(Amendment) Act, 1973 where under Section 11(b) of .the 
devolved employees of the Federal Government were declared Civil
Secants of the Khyber 
commencement of 18* Constitutional (Amendment Act, 2010) for
intents and purposes.

before the

3- ■ Ghat some candidates feeling aggrieved from the illegal Wage of 

Health Allowance That it is pertinent to mention that subseque y . 
Health Allowance filed service appeals before the Federal Service 
Tribunal Islamabad and the same were allowed vide consolidated 

, Sgnrenls dated 05T0.2015, 11.01.2016 and 18.07.2017 against which
the Federation of Pakistan through Secreta^
filed CPLA before the Hon’ble Supreme Court of Patastan which 
dismissed by the Apex Court on T7.11.2018, Copy of the Apex Court
.judgment is attached as annexure..

was

B.

ention that through Notification dated 21.06.2017 

Mr Rashid Ullah Shah was also awarded with Health Allowance on
mentioned judgmenl Copies of the Nottficatton^md

That it is pertinent to m 

one
the basis of above 
pay slips are attached as annexure

4-

of devolution to Provincial Government .of Khy 

Cop.y of the Notification is attached as annexure

5-

E.

6- . TMt being similar employees of the Special Eduction Depa«

S°io'2022 Td semTo Siondent No: 1 with the directions to decide 

: . foSnSSnSi”) “foco "'and t^pnsned »PP='>a>= “

31.05'.2023 are attached as annexure

GROUNDS:

liable to be set aside. ,

A-



B- That the appellant has not been treated by the respondent Department in 
accordance with law and rules on the subject noted above and as such the 

pendents , violated Article 4. and 25 of the constitution of Islamic Republic
ofPakist^ 1973.

-

res
! ■

C- That health allowance is granted , to the devolved employees of the 
. , respondent department and some other employees, the appellant has the

leeitiihate right of Health Allowance, thus the act of the respondent 
" - : to the appellant is discriminatory in

within the ambit of Article-25 and 
,1973.

department by not allowing the same 
nature and the case of the appellant come 

, - 38(e) of the Constitution, of Islamic Republic of Pakistan

^'aUowbg tSS^rorctaH^^^ Hon’ble
Supreme Court of Pakistan and Notification dated 25.11.2019 of the Fman

. Department. -

E- that the same subject matter came under consideration before the Federal 

was finalized..

F- That 'as per 'verdict, of the Apex' Court when any relief extended to ■ 
similarly paced persons; the same shall also be extended to those who
not even litigants in the case..

G- That the petitioners seeks permission of this Honorable Court to raise any 

other grounds available at the time of arguments .

are

humbly prayed that the appeal of the appellantHt is, therefore, most
„ may be accepted as prayed for.

appellant

AHHABIB ULL

THROUGH: \
' MIRZAlvya

12 ■

SAFI 

advocate
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✓
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✓
:■ "t rf.fore thf khyber pakhtitnkhwa service tribunal

PESHAWAR

. /2023 .APPEAL N0:_

SPECIAL EDUCATION DEPTT;ny^IB ULLAH VS ,
V

. ♦

affidavit

I Mir Zaman Sa'fi, Advocate High Court, Peshawar on the instructions 

and oh behalf of my client do hereby solemnly affirm and declare that the contents
the best of my knowledge and beliei.

. of this service appeal are true and correct to
and nothing has been concealed from this Honorable Court.

n ./ /

/A
i SAFI,MIR

•. Advocate 

High'Court, Peshawar
t
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. 11 ■Muhammad Attiquem' Rehman (inC.A.Sll72016)

...Respoiideats(s)
etc.

■ Mr. Sajid Ilyas BhatU. DAG
syed Rifaqat Huss^ Sh^

' Ms. Saadia Kanw^^O Fjm. ,
: Mr. Abia,HussamCn^^» - ■ .
• ' Mr. Saji

For the A.ppellant(s)
{in all cases) . HS.OFin.

Mr. oaji^a^ed, As.^
: Mr. Abdul Ra^zaq. AAO

Rawalpindi

5;
.

;i *

: il
i^! .

• In-person{iie Respondent(s]

: Forthe,Respondent(s]
. (inC.A.216/16)

Amicus .Curiae;

For! Mr. Muhammad.Ilyas Lo&h ASC
, Malik Itaat Hussain Awarx.ASC vl

.4

:i ..Mr.. i-i

■ ii17.01,2018.'

.TTTnGHE^

11.
Date of Hearing :

P of this CourtBy leave

01.4:2016 ^d 12.12.2017 m

before us,. the apP=U-ut

.s to judgments deliyered . on

UM^ the .
23.02.2016 ■ I?granted on

several . , cprmect

Federal 1
cted appeals

common

Government challenges 

of fact an

..la..hytheleamec^e^eral-SertoeTrihunm
• ;!•I

questions

05.10.2015, ll'.01.2016

:i13.07.2017. The judgments
and

■i

the respondenton ; ilnnected 'appeals declare
impugned in the cof

of different
functioning under theI

institutions,
-employees 

Directorate

ii payment :of "
Memoranda

A- 13a Education (“BGSB”j to he entitled

Federal
General of Special

granted by the .

dated 04,0^2012

•Ii!
and

.‘iGovernment vide its Office Division 

pursuant 

under the Rules: of

da are isaued by the Finance
: ,06,.2.2Q12.'These Memoran

Wing]

toed by .the Prime

to
of. PakistanGovernment p

(Regulations

approval gran
Minister

•.'Ireproduce the tv'o
be useful: toI 107'^ It would 

■ Business,. 19/d- !

Ifl .J•• • r:



nditioris for'the grant of )
ohtaining the terms and gomemoranda- c

Health. Allo-tytoce to, eHgible persons:
;■

.ii ■

. r- ;r-
“Gc.yer^ment of Palastan.

Finance Dr/iSion •
Sabad, the 04-^ Hebhom*

F..No.2(13)R-2/2011
r^prrrF. memorandum

srHEME.,. •

Subject ■

i
. !■

; The undersigned. . Career Structure for
ordinance No.VI of 2011 .feat s^caonrf 26.12.2mi
Health Personnel Scheme (CSHP) n _ ^ p^^onnel

.- at?p“y/~5I'inBPSSche

.r-. •'.

r!. :Hv.

■ ’! ■•

ii

;me. •

‘ -Sd/- . ;
Munir Sadiq) •

Deputj'Secretary (Rd)

i!

H
. i;

ii
+** ;■

“Government of Pakistan,
Finance Division 

:Wing).
.Islainabad, the 06>^Febmaiy,2012

I'.

(Regulations
: .

•• .■f.No;2(131R-2/20U-777 _ _
offlcememorandum-

:!

m nPS SCH^^ .•

■r ••liSubject .
BASIC 
nTr.pSONNEL

centinnation of^, by°*e

allowances m , nostgraduate res i 7 2011 vnll

•,i
;! ■

gfllarv as

ii
•p.er
continue. ll

'•• Sd/"

‘i

(emphasis

General has
icontended

AttortieyLeam-ed Deputy i

deral Government is

of the Federal

. 2. .
. aiat the Health Allowance granted by the

health personnel in the empioym i

avall^t^^® to at three hospitals established in
Government in the BPS scheme

ssjsap5«» ten
V %>* •

•• • si£J



Institute , of . Medical Sciences

(..piMS”), Federal :Gpvenunent PolycMc (‘‘FGP”) a^ National

. ' institution of Rehabilitadph Me^cines The employees

a .career structure in place after

Heal^ Personnel . Scheme Ordinance,

Islamabad,'■ namely* -Pakistan

ii

at these,; hospitals do not .have a 

tlie : Career Structure for . •

26.1.2011: The Health Allowance

form of

r
(“Ordinance”) lapsed

dingly granted by the Federal Government

on2011 ■ . i:
:•as a
:was accpr

04.2:2oU ml 06-2.2012 .,p~d«a :.bo,e. O.*! to
“health personner, However, the

!

. Aliqwance , is grated to
i

"f ““ “‘“'“O'
.1

1..= a« 6»„ provide, toiddl- Th. topmd.to wh. are
t' ■

counsel. In-number are unrepresented by
' .several hundred, in 

■ view of the ,fact that a large

1affected bynumber of employees are

has sought assistance
;1

from . ii;■

thd instant controversy, tin? Court

d Makhdoom Mi Khan, Sr

•j
11. ASC and Mr. Sikahdar
1Mr. Muhamma

in' the . matter. •c-uriae ,1Bashir Mohmand: - ASC as, amicusJ
1-

ASC made able submissions 

facts
^ Bashir Mohmand*Mr. Sik^dar

andhighUghted importantCourt -that .

record which simplified
before the

the controversy i)

Idocuments on. •j

appreciably.
datedOffice Memoraridum

:Wing) clarifies 

the above mentioned

that an !• It transpires3.
Division (Regulations ILFinance27.03.2012 by the

: that the term “health-personnel” used in. ^ .
!

h to that expression m 

refers to' the 

which specifies the.

meaning gjvehihemorapda bears' the- ■•1!

; This definition
„ -section 2(b) of the Ordinance

,Qf, Scheduled ,, to

who qualify as- 

that five categories

the Ordinance
healdr personnel. A perusal of

i„c of service; providers

. contents 

' -■ service providersf •! are 5

showsSched-ule-I

/.
i- '■

ihI ;

•i.i •

i

•'Sor^ :-n,
;



i
ii

, namely; Doctors, Allied, N-urses,

The sendees’ specified . under the

andv Support ' include Teachers,

clashed'as health personnel 

Paramedics and .Support

-.1 • •
1.
5

categories of .. Paraineciics 

' Audiovisual Operators, Technicians

■ The, ■ administrative Ministry , for

, Librarians, etc.

the heal^
4.

■ institutions 

Ministry' pf Capital

• .i:the. at' Islamabad is . i: ■Federal Govemmerit 

Adixrinistration
of the

Divisionand Development

,3 an^ admitted fact , that vide .order datedI ,

(«CADD!’),. It i
03 2G13 the Ministry of, C/®D granted the Health Allowance 

of the DGSE and its allied special educahon
• ?

1.13.
to the Employees 01 .

centers/ institutions including

(“NTD”) arid the. National .Co -

National Trust for the Disabled

uhcil for Rehabilitation, of Disabled

thereby
n

were Hrespondents
(“NCRDP”). 'Tbe iPer^gns

. ; acknowledged as beneficiaries
paidies of the said grant and were

■l;Oi.1.2012 untileffect :from
w- . the Finance Division informed the Accountant .
27.10.2014, when the Finance

Revenue r‘AGPr') :*^^

Ige' Health Allowance ■ with

only tie^hi personnel

Q and' clinics were

i

General Pakistan
; Government hospitals ■ 1. working in Federal t

receive -the
The AGPRHealtri Allowance, 

ihstracted the, PGS® to
qualified to 

corTespbiidingiy

said allowance to

stop payment of the
ii

budget 'allocation for ,the 

- ancial year 2014-15.
■-1. ■its employees as .no

made.in the fman
;!

sdid emolument had been
wasir Healdi Mlowance

of the respondents.
, discontinuation of theirThe5.'

linabad High court by some
.learned High court referred thetaken to the Islam

'i
Vide order dated 17.9.2015 th i

. -iorder ra spealpng •iiCADD for passingthe Secretary 

and till then restraine

tO'dispt^t® ofof past payments

f DGSE and 

. and by , _

d recovery oj•»

thereon; affected employees o
the ttealtih 'Allowance from the

r add heard the parties 
The Secretary CADU .necu

r\.
1
iallied- centers

■ m ^ « ■-• .:rF



• rejected the , entitlement of the 

the said aUov/ance. Thd ptincipal ground

order dated 21.3.2016

■ respondents to receive t
■■■ t.

■ of his decision is that employees of th^ DGSE were engaged in

thd'process of education, training and rehabiHtation of disabled

children and,therefore did not faU

gaiiization. The- respondents

order before the 

. inter aXia, by the impugned judgment dated ,18 .07.fi017 declared

that :the respondents are entitled to the grant pf . Health

i;
1:

•i

* 'r

wi-thin the ambit , of a health

successfully, challenged the said
!

or
learned Federal Service Tribunal which, has,

f

i! •;!. 
î;

•i. i!Allowance. .
llGeneral, has contendedLearned' Deputy Attorney6. •

the .lapsfeof the Ordinance that had provided a career
. , that ^ter

structure for the . doctors,, nurses -and paramedics working in

HealtliMiowance wa? granted by the
*. ^ piMS, FGP and NIRM,. the

i;the said health iiFederal Government as ’ compensation to, ;
i

to ■ show anyunablehowever^He .'was,personnel. 

cc3ntemporaiieous direction issued-by the Ministry of CADD or

that restricted the. grant of the He^tli

of the three hospitals 

the definition of health ;

Office 

and therefore;

i:
. 'i

■

■ , .ihe. Ivlinistry. of- Finaiice

.- Allowance to

• , specified .by him. As already noted above,
- perspnner provided in - the -Mmistiy. - of, Finance 

■ ' -Memorandum dated-27:3.2012 is wide in scope ai

the claimed employees i

?

, 1

unhelpful.to his plea.

We have

;i

examined the definition of “health
7.

dated 27.3.2012 fromonnel” adopted by said memorandum !•
• pers

,Section,2(b) of the Ordinance
which is to the following effect:

a person who hold? a post in any ' 
delivering-services in-the health

not include:

. >
"b) 'health persbnnel"

institute or organization de
. sector arid inctaded in Schedule-I, but does

■ i, a: person-who is, on deputarion. to the Federal
.' Government from any Province or.otherauthony,

means 1 -

A

■t



: :! ■ ,U
u) a person: Who'is employed on cdntract. or on work

^ cWged basis or who is paid from contingencies."
}

't-
. .It is noted that the foregoing definition of

institute .or
a; ;

hording posts, in anypersonnel covers, persons
■11delivering serviees.in the health sector that •jr .organization who are ■ii

are lnCluded in.Schednle-I to .the ordinance. Learned Depu^

distihguish. the respondents,
.Attorney General was unable, to

I

institutions/centers, 

and support staff

IIemployees of the DGSE and alUed 

■from the paramedic

t'. ■

who are

. 'V'' - . ,NTD, I

positions .toat qualify as

. Schedule-I to
■ that education, training and re

provided in the

of Scheduled

personnel According tohealth

denied by the appeUant 

habilitation of disabled persons 

health sector. These- services 

to the Ordinance and therefore

■ anotthe Ordinance. It is 1

fall
i;are services

• irnmthin tiie terms 

the providers thereof qualify as

Accordingly, not

y.

health personnel, 

only do the respondents
•

fall within •ii
l:9. Divisioni of Finance3 who are, in terms.

. l!the , category of persons 

.Memoranda dated 06.2:2012 an

Health , Allowance but their

d by. both the Ministry of CADD

d 27.3.2012, .eligible for grant of

: entitlement has in fact been 

d Ministry of Finance.

dated 13:3.2013 issued

the' affidavit of the 

filed ,in

Courtis prder dated

■I

the
-an

adnutte
■■I

m this respect the aforementioned letter

CADD is. referred. AlsOby the Ministry pT,0:^ • . the .
. Finance, Government of .Pakistan :i

■ 'i ••Secretary.

Islamabad High
20.3.2015 passed in WribPetition NO

that the proposal app

1

to thatCourt pursuant
. 4007 of 2014, specifically 

Minister vide
:i

roved by. the Prime
■ records

■ SummSiiy dated
restrict admissibility of the 

■ three hospitals
25.1.2012 did not

= to the. personnel;; of lie
Health Allowance

tlie FinanceFor that reasonthe''learned DAG) i■t

(identified hy ■ i

- /TO ..
---

7^

> •

/
* ■? -

U. v.-'-

• Ishiv:
isSZKSSESEEE



. 4 '

rDivision Memoranda'dated 04.2.2012 and.6.2.2012 made the

rsonnel employed by the . ll
'::f :aJlowance available' to all. health pe:

Federal Government in the BPS Scheme.-:
•1paid to the 

^ed institutions until

••I
result, the said allowance; was pcAs a• 10. .

health .personnel ofthe DGSE and, its
„ i„20i4 wh„ fficrinmc. DWsio. iie AOPR to

»I opiPiPP " ”• “

a tte Heim
06.2.2012 and

^ :.'-:
.merely a

ainehdnient ip . ■!

■ ii
Memoranda dated 04.2.2012

Therefore, as the N ii
Government of

issued by the Finance Division, I27.3..2012 i;
is. there is notheir original terms 7.

1 stiH hold the field inPakistan
to the entitlement ofbjection by the learned DAG

argpipont, leamea

merit in the o

litenuoussecondary and algo I. As a,11. d that the Health Allowance is 

statutory backing
Deputy Attorney General contends

^der executive fiat without; any Igranted
: therefore, the same can be wi

ithdrawn by the Federal Government 1;

1flawed contention. It is iadmitted 

and the terms .of eUgibility to
at 'any time- That is clearly a U i

Iiat grant of Health AUowahce 

were' deten
j^ed by the- competent authority, V

•• 5receive the same

r the said lawful grant

of the

original terms oiFederal Goyemment The
/ 3tiU hold the field. These, were acted upon

. idealth Allowance

im and payment of the ;

vested

•i;
!has conferred ato’ the respondents h

, ,n ,„d. ci,c™.s«npi. the ®cutiv. i.
right u^on them

-hy thervie of locus poen
ilaterally resciniding and

itentiae from urn

ailed by.its recipients

• i

. Reference is made
trieviiig the beh^it avrer-

r .

'\3:



i

TWinistry of Financeto tlirough the. Secret^
' 1969 SC 407) and 

■Tnlaluddin (PLD 1992 SC' 

of the terms of eU^bility for 

the. prospective exclusion of the 

benefit : shall constitute arbitrary

HtmavatuilahJFan^ (PLD

Th-anch vs^The

207). Therefore without a change 

the He^th. Allow^ce even 

^ : .respondents from receipt of the 

aild unlawful action.

**

do not fmd any error or 

of the learned Federal Service 

and 18.7;2017.

In the'circumstances, we
12. '

defect in , the' impugned judgments 

tribunal
. 11,1.2016 
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