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-■< RFFORE THF KHYBER PAKHTTINKHWA SERVICE TRIBUNAL,
“ peshaWar

appeaT/NO. I ^ 1'^ /2023

Mst; Aliya, Sv/eeper (BPS-03),
Govt; School for the blind, Abbottabad.....—

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber

Department, Khyber Pakhtunkhwa, Peshawar.

appellant

...RESPONDENTS

:;;;;7~:npirT t ant dtirtno pekdencyofthe coc petition

FOR THE 

regretted.

PRAYER: dated. of this appeal the impugned appellate orderThat on acceptance

august 

appellant.

R/SHEWETJI:
ON FACTS:

and is

syo;oS:p5..3:c;?of^
^nnoxure. •♦•••••••*••••******** * ■ *

fofsSia?Hi^MoWe feTe" employees of Special Education

Li
1- •• i

2-



♦

• who were working under the control of F^derahGovei^ent and after the 

Provincial Government enacted Khyber
(Amendment) Act, 1973 where under Section, 11(b) of mm

■■•' devolved employees-of the Federal'Government were declared Ci,
Khyber Pakhtunkhwa Province before th 

Constitutional (Amendment Act, 2010) for all

•

Servants of the 
commencement of 18 

interds and purposes.
of

dismissed by the Apex Court on 17.11.2018. G py ................ ^
judgment is. attached as annexure..>.........

ion that through Notification dated 21.06.2017 
also awarded widi Health Allowance on 

Copies of the Notification and
C & D.

■ 4- That, it is pertinent to mention
one Mr. Rashid Ullah Shah
the basis of above mentioned judgment, 
pay slips are attached as annexure.........

was

.is ^^rth SrSl-
G ^“201"^ ti^ rzited

Allowance at the
TZuZ’ZVIlvi^cirZvernn.ent of KHyber Pakhtunkhwj”.

Copy of the Notification is attached as annexure

.5'

,E.-

6- That being similar employees of the ^Pg'tmh'Stai'NoiS'A/yolP

con'tertetl into deparMenta gi^ctions to decide
27,iOT022 " withTaTwhil has been rejected by the appellate

SI;S»'5ntS d.“ 2i?0.2O22’and impugned appellate ojudmed

31.05,2023 are.attached as annexure....

QT^OUNPS:

■ I-
liable to be set aside. :

• : A--
norms



been treated by the respondent Department in
such the^ B-That the appellant , has riot

accordance with law and i^les 
respondents violated Article .4 and 25 of the c
ofPakistan 1973.

the subject noted above and as
onstitution of Islamic Republic

on

b-Th.. th« respondents ttoted in nrbiwry „d mnl.fide

Department.
consideration before the Federal 

service appeal was acceptedE- That the same subject matter came under

.heteb, the s.biee. -et

was. tmalized. V
relief is extended to 

areSiJ/pIceTpISoS t r sSr.ls:t tended to .dose who
not even litigants in the case.

G- That the petitioners seeks permission of this Honorable Court to raise any
^ bther grounds available at the time of arguments.

most humbly prayed that the appeal of the appellant
It is, therefore, m( 

may be accepted as prayed for.

appellant

ALIYA

THROUGH; j/L/f
mirzaw AFl

advocate

ft?
1-
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PAKHTUNKHWA SERVICF, TRIBUNAL 

PFSHAWAR

/
KF.yORE THE

;
9

appeal NO.____/2023*.

SPECIAL EDUCATION DEPTT:. :
■ - vsMSTi; ALIYA

AFFmAVIT
'4'i

\ \ the instructionsI Mir Zaman Safi, Advocate High Court, Peshawar on

and on.
of this service appeal are true ^

. arrd nothing has been concealed from this Honorable Court:
. t ■

4

/

• i '

SAFI,. MIRZAMAIN 

Advocate
High Court, Peshawar

I.
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CiovernmCnt OT Knyoer paKniunKnwa !
Directorate of Social Welfare, Special Education and 

Women Empowerment Jamrud Road Peshawar.

Dated Peshawar the
m^w
5^
Wir^y-eSpER: ■

E-18/54/DSW/2018/
Court of Pakistan

Peshawar, Abbottabad, Kohat ana Swat or

the vacant

2> ^ - . In pursuance of the Supreme
./

%

Bhutto Centers,for Women!' at Penarneiy “Shaheed Benazir _, ■ »
..SUV of ,ween Developuem, Islansabad are hereby re-instated and adjusted aga.nst

oosts mentioned against each with irhmediate effect.

instatement of the above following officials .s 

anthorized Medical'Officers and verification;

, subject to provision of medical 

of their educational credential /:;2. The re;-

C'oess certificate from 

■Antecedents / Character.'

CU.UPPI, RFNAZIR WOlVLEJltiNTmPESHAyWR;
Present po§tingAdjusted asOriginal

designation
S-No I Name of official

Mentally Retarded & PHC.! - Center for 
Peshawar
'working,7women'

Driver (B-6)Driver (B-4)Mr. Khatid Khan;
■f ■!

Hostel, Havatabad
ChowlcidarSecurity Guard 

(B-2) ,
S Aya.(B-^___ _
i Sweeper (B-2)

• '• Mi-. Javed Khan Peshawar______ _______ _—^—:—;—-
Working'WornenJHostel^eshawar^
“Artificial Lirribs WoTkshop Peshawar.

• "V
(B-3)
Cook (B-3)M^st:;RozinaParvfe_n_;"

‘i Mr. Fava'Z Gul
I - Sweeper

(B-3)4

-Ii:X;7r.nRFNAZiRWOME!^rj;imMBQII^gAB^
Origirial 
designation
Assistant 
(B-14)

Place of present posting <

Special Education Center, Abbottabad ■

Adjusted as
' 5,’:ed i .Name of official

1
4 Computer 

• Instructor 
[B-14)
Sweeper

i Mst'. Hiima Kanwal

^^^^ijiducation CerTter, Abbcftabad
Sweeper (B-2)Rehmot.,:i. Mst:

: Khatoon 
I Mr. Ab^l Hafeez

•(B-3}
ChowkidarSecurity Guard

' i (B-3)1 (B-2).
Sweeper
(6-3)

A'ya (B-2),rT •i 'Mst: Aliya

rMSUFFn DENAUR \A^MENC^TERJ<SH^

• Original 
designation

Adjusted.as^jTi^^^^fp^ent posting .

TiiIht£sJed5iduc^t!on^
Shaheed.Benazir Women Center Kohat

Name of officialS. Mo

Senior 
Clerk D5-14' 
Driver (6-G) 
Chowkidar
(B-3) '___
Chowkidar
[B-3)'.
Sweeper

.Assistant

.'-JJltlfl—
Driver (B-4)

Mstrl'ioreen Nargis

^ Mr, Zia-Ur Rehman_____________
t.Mr, Zahid Hussain"^' i Security Guard .

^ ________
'; Chowkidar (B-2)4 ; Mr. Sabir Haycft

Sweeper (B-2)Mst; Parveen,Dib1_ 18-3)
i- I Mill ■■ -

:Tu.t: Naeinn Blbi
Co6k (B-3,)

?•



;•!
• I. •

e ur Rehirian ■Attique

etc.
(inC.A.811/2016) .

,J.Respoiiden,ts(s)

i,OAG[ 
Shah, AOR

;i

I. Mr. Sajid Ilyas Bhato.
Syed Rifaqat Huss^
Ms-. Saadia Ranw^, S,0

. - Mr.. Abid HussainiCha^a, S-O F ,
; -Mr. Sajid Javed,;;Assth^^ F .

Mr. AbdtaRa2zaq,AAO MJi.'-r

: • Ra-waipindi , , ;

For the Appellaiit(a)
■:

{in all cases) = . ii
li

• «

■■1 •

For the Respondefit(s) In-person
^ '■ . Lodhi, ASC' 

, ASC*

d'Makhdoom AU

For thefespondentls) Awan
(in C.A.216/361

I , •

Amicus C’-oriae:

.* •

■ Mr. Muhamina
1;
i!

I'l!• 17.Q1.2018.

.niDGMERT

■Date of Hearing ii

- By leave of. this Court 

and 12.12.2017 in

- the appeUant Federal

common

'..1
HAWPlAla_J^ 

■ 01.4.2016

UMAR
the

28.02.2016Ranted on >.
1.

ibefore US,.onnected appeal®• several c .1

S the judgments delivered on JGovernment challenges 

questions of fact and law by the

05ao'2D15.. 11.01.2016 and 13.07.2017 

the connected appeals; idedare

learned'Federal Service Tribunal . -1.
:!
1
;i 'The judgments

. !
■:'ion -the respondent

: functioning- under the. 

“DGSB”) to be. entitled 

the- Federal

■;

irhpugried' in ^1

it institutions 

1 of Special Education (

; :employees :of different
. ^

Dhectorate General
granted by

of. Health AUowanceto pa^nnent.

amManai vldt its Office c . fffimce Dimton

?04'.02.2012 and
Memoranda dated r:

ii

■ 06.2.2012 

- (Regulations

approval panted 

Business, 1973.-

pursuant too-f..: Pakistan

Minister ; nndef Ihe Rules

useful to. reproduce

Wing) Government

by, the Prime 

It would be
the tv'o

/1-
:•/I

ii.

V ir-.

.. .
r-

t • :•*
r .hi i

'1 "TU ■
■2^

«!TOKr!®33SSSSa»!=»=^ #•



^emoraada cpntaiBing the tenns and ePhditions fbh the grant of

• .H'■ Health-^^lo’^^ance to'eligible persons: ■
'4-J3i .

•Government of Pakistan ■
Finance .Divj^on.

/ ■ ' ■ :(I^=eul^ons 04, peb.2012
, F.Np,2(13)R-272PU • ■

?
■'i

. •
: . . mfmQRAWSIM . >

; s

gr.HEME- • ■

Tfie nnderaigned IS• b--dtaance No.VI of 20n that 26.12,2011..
Health-Personnel Scheme aU health personnel
Aiordtagly, eSHPla no longer m

• ^ have consequeiitty , the loss of benefits son^t nnder
■ tomppnsate health g^tus as Civil Servants, it has been

GSHP while Pr^servmg the^smm ^ allowance eqncd.
■: ; ^decided.bytheFeder^Govemm^^t ^tsissas^3ifs;.?s-sr.:’s

:| •
<!Stihject 'h

. i
:a .

■!

::i

. •

ii

^ a.?itr*.2 ""SSS" ”'■
•. Sd/- . .

(M. Munir .Sadiq) 
Depu^’ Secretary (R-l)"

i•Government of P^.stah
Finance Division 

. (Reflations Win^
■ Islamabad; the 06». February,2012^

1>

; F.No.2(13)R^2/20n-777 •■;

H• nrncF i^AT?MnRAM3UM
:!'ONE "i ■

. Object■.;

I;
i;

, Health WlowlBCSlJa-tfEshi^JsST^th eileot
■ SSbon to their ^atog

frorh l«t January, 2012. orant Of stipend amounting to
.ailowancea » BPS Scb=m=. Ws^^^:^ent3 and Ra^

■ Sb^-^pectively w,e.f. l.«QU

. continue. '

;1will
b:

*>• I
*■ '• ;.• sd./" ' .;

(Manzbor Aii Khan) , ,
Sr. Joint Secretary (Regulation,) i;

fen^heisis supplied)

General has
•ii' f

contended
Attorney;Learned Deputy

•I. ■

. that .the Health AUowance ;.

avajkWe 'to health personnel
. .covemment in the BPS scheme: at tin-ee:hospitals estabhs

2 ^anted:byth.Pederai;GoVemmentis:

h,:the employment of the Federal
'l '*

.iG"; h’l
VS*ii■ . 17^

f^A:r 3 !i

ctatB. ; . .■ Senior
■ .SapremsOocnvcts^-':

•02^

1



'!

of. Medici SciencesIslamabad. namay. Pakistai) Institute

'■ ■ ■ rument Polyclinic-(“PllttS”!; Federal Govemr

career'structure in place after

■ 1'

at these hospitals- do not hat^e a !:
- - -^icaxeer Structure fbr Health'Personnel Scheme Ordinance.

26.1.2011. The Health Allowance
201:1 (“Ordinance”) lapsed on

.co’brdtoily. g-~.rfW.te Frf-te Oov,™.». .. . .o™ rf
merhoranda dated

-i:

was
clear* from , tiie two ftIt iscompensation. i; ■

04.2.2012 and 06.2.2012' reproduced :above thpt: the. Health

•sonnel”. However, ■ the
!:

;;. is ' granted to “health' pers. Allowance

composition of the category 

benefit has not been provided therein

1.
eligible for theof employees that are

who arein. The respondents

resented by counsel. In 

affected by
seyeral..hundred lit number, axe- unrep

• ■;

-of employees are. , view of tae feet tiaat a large number
Ifromhe Court has: sought assistance

the insbmt controversy, the j
. ASCand.Mr. ,Sikandar

: ■ . Mr. Mrfeammad Makhdoom AH Khan, Sr,
in - the 'matter.■ curiaeBashir- Mohmand, ASC as amicus

- .. ASC made able submissions'r. Sikandar Bashir Mohmand, AbC ma
- •*

. Mr facts andhighlighted important
the ■ Court that

, record which
before ■•1

simplified the controversy H
(fbeuments pn

.ppreciably.-a dated .Memorandums that an Office
Division (Regulations Wing) clarifies

It transpires1
3.
27.03.2Q,.12 by theiFinance u

- Used-in the above mentioned
“health persoxuiiel usea i

that the term

• memoranda

\to that expression m 

refers to the

Sebrfrfe.. .. te “
health personnel. A perusal Of

.the meaning givenbears.
$Tins - definition‘ f

of the Ordinance. ■ V.

Section 2(b)
j

contents
.. - .sendee providers who^qualify,as' /

i *at five ca4gories of service pro^ders are■l-T" Schedule-I-shows/
4

^ .Gor:-7^' 5



;•

: ... PocW., Miri,

Pato-i. ™i-S.pport. .eric.. O''

0P».6rt« of F»»00Io. ;»4 support “«ie T..=tos, ,

;!

,1

Audiovisual Operators, technicians, LibrariapB. etc.

Ministry, -for . the-. health.
The administrative4 'theat islamab&d is

and Development Division

order dated

e . Federal Govemmerit liinstitutions of the
of Capital-Administration

admitted fact
Ministry

liiat vide
(“GADD”)- it is an

gr:anted the Health Allowance
I3:03.20i3.the Ministry of .CADO g■ M

DGSE and its ^ed' special education

Trust for the Disabled including National irusi _■

!
■ to the employees of the

;i.

. . centers/ institutions.ini il '
il for Rehabilitation of Disabled

(“NTD”) and the National Counc r-
. thereby • IwereThe' respondents

(“NCIP?”)- I.
Persons

and were paid« .
beneficiaries of the said grantac^owledged as • 1;effect :froxn, 0I.i.20f2 until

. tli^ .Health Allowance wi
informed the Accountant

health personnel
f 2'7.10:2G14, when the Fmance Division im

Oppmuent ho.pM.

qualified

. cofrespo.• .
Allowance 

slid eino-

I

and: clinics', were

■ The' AGPRthe Healtrh Allowance.
to receive

of thethe DGSE m stop payment
ndihgly instracted .1:

ii'• ;■!

to :•! '-15.m the-fmancial yem: 2014,lument had been made m I
was,f them Health Allowance

■ of the respondents,

d 'High court .referred the,

order

*..v

The discontiiluation p

■ ■ taken to''the Islama
bad High Court by some

;!•17.9.2015 the learneVide order dated

dispute to the;Secretary

thereon; , .^d , till'&en

■ Health Allowance

ICADD for passing a spealdng

of .ry of past payments

of DGSE, and
restrained reco;^e

&e'affected; employees

'cADD iieard the paities and by
from

. The Secretary 1 ,allied centers

' ►. *' ,

senior
. ' SuoretDS Goui^ ^

V-



ie entitlement of the .

:e. The principal grotirid

in

r;
order dated ' ^21.3.2016 . r^ected the 'K

pondents to receive the said allov/ance

'ohids decision is that employees oi
lires

of the pGSE were engaged i
■i8 •d rehabilitation of disabled •. •of education, training -an H ■the process pi .1

fall within the ambit of .a healthchildren and therefpre did not
respondents . succeSsMly challenged said

- ice Tribune ’wrhich has.
organization. The
order’before the; learned Federal Service -

by the impugned judgment darted 18
r

.07^2017 declared 

of Health
ii

inter alio.

that the respondents-

'J .

entitled to. the grant •• .d
.dare

•i
;!

Allowance. ; li- •
General has contended 

a career
Learned Deputy. Attorney

;;
ordinance that .had provided

feat after fee lapse of the . '
•Jdoctors, nurses and^ paramedics, vforking in

granted by the
structure for the d

, PIMS,FGP and NIKM. the Health AUowance was

the' said health " .■ Federal; Government aa compensation to r-. ••
.ishow any ,1unable tohowever• 1 He was, 7personnel.

of CADD ordirection issued by fee Ministry

tficted fee'grant of .the Health

three hospitals^

hicontemporaneous on

^ the’ Miriistiy of Finance that resti........

: to the Claimed employees IES of the

the definitiori oT health
, .Allowance 1I.specifed by him. AS already noted, above

personnel, provided: . in the Minist^.. of France

.Memorandum dated 27.^2012

1

Office t

is wide in: scope.'and. feerefore

, .'unhelpful to his plea.

'.We have 

-el” adopted.by said me

i'

:,^ed the: , definition, of “health 

^tandWdated 27.3.2012 from

■I

7,

. personnel
re which is to the foUowlng effeefc

. , Section 2(b) of the Ordinance
a person who holds a post in any
delivering setidoes in . the health

>
i

■. -b) -health personiier me^s
institute or organizatiQn ^

not include:
Federal

■

■fI mmr-
■y

of- SuprerviS-Co

k' -



. i
■ e

workori .contract, or onwho is' employed ^
who is paid from contingencies.-

ii) a person 
charged basis or

« •rl

holding posts , in any
'• 1 • • ■

. institute or 

the health sector that

, Learned Deputy 

?h the respondents,

personnel coders persons 

organization who are

tocKiied in Schedule-I to the or W
distinguish

i1li
in^e delivering services

y

■ . ar e .
. . Attorney General was rniahle to

■ are^einployees of the DGSE and allied r

• . •; i.i

I!institutions / centers,

^d support staff 

health personnel according to

' the paramedicNCRDP and NTDv from

-■ that qualify as

' schedule-!, to the ordinance. It is. not c
positions u

denied by the; appeUant 

rhat education, training and.rehahditadon of disabled persons

l:.Mces :prdvidt. . the .e^ -O- -se

of Schedule-I to the ordinance , and th

;;

fall

within the terms
y •

i fall within :i'. . ..!
I'

9. . , .of Finance DivisionI who *ate, m terms
d 27.3.2012, eligible for grant of

the . category , of persons wr1

!Memoranda date.d,06.2.2012 an
has' in fact been. but their -entitlement ■J-

thi^ Health Ahowance
d Ministry' of Finance.. 

13.3.2013 issued 

afacMvit of the

dmitted by both toe Ministry,of CADD an • •:- a t
tinned letter dated 

is referred. Also the

In this respect toe afbremen

of CADD is

■Government

Court , pursuant to

.•I.

■by,'' -tire Ministry ^f ;paldstan: filed in the 1

• 1Secretary Finance, that Court’s order dated . 

4007 of 2014. specifically 

Minister vide 

admissibility of the 

-e hospitals

Islamabad High

20.3.201.6 passed in

that toe ^ proposal appn

. Summary Hated 25.1.2012

■;

in AVrit Petition No:

,o^ed by toe Prime Ml
1

records 1 ■j

did not restrict ; i:•
rsonnel of the three

Healto Allowahce, to the ,pet,_d.DA^.-treason toe Plnance,
the(identified by

: /TO
•.-rr-----.

IT-W P«*

i
j- V

-
%• V

22®



J. ,•
:

Memorax^da dated, 0^.2.2012 and 6.2.2012 made the
'• Division

.aUow^Ge .available to, all .
;

health personnel bmpioyed by the

'I.the BPS Scheme. ;Federal Government in •!
•Jpaid to theAs a rdsult, the said allowaiice yas;10. r •

DOSE ..d .» -dd i»«»«dd. -»•»

Finance Division instructed the AGPR to

:

27.10.2014' when die r

allowance to. employees of Federal
. ccttdine -the grant of the

Gov'ernnlent . hospitals and clinics
This instruction represents

;i;:
occasioned by ahm,-- ^erelyf^ change of opinion which is not

'-i

Ugibility for the Health /Otowance., amendrhent. in the terms of ^ eUj : ;1
, 0'6.2.2012 ^dMemoranda dated 04.2.2012

therefore, as.the
■ Goveinment ofthe Finance Division,

in their, original terms, there is no
27 .'3.2012 issued by-

till hold , fee field
• t;

Paidstan s
.-r

merit in the

the respondents to

As a secondary and

.I-

the entitlement of
objection by the learned DAG to

,daimandreceive1hcHealth:Allowance. ; .

also tenuous argument, le^ed
{ ■

ded that the Health Allowance is

statutory backing

li,
::

11
General conten :Deputy Attorney

■ granted .under executiye.dat

the same can be withdravm
• cle,axly a flawed contention

. I. i!
widiout any

.hy.th.e Feder^ Government

. It is' admitted 

of eligibility to 

authority,

therefore

liine. That is cie

grdiitofthe Ifealth Aflowanee 

the same were deter

. at'.any i
h and the terms ?;•

that
mined by the competent1 .■ '

receive of thee with Rules of Business

the .sai.d lawfid grant

1 and pa:^ent of the

5 'conferred a vested

I *'

in accordance; i' ■ Ministry of Finance m
■.. Federal ^Jovemmchti The original terms, ofi . i

still, hold the' field. These, were acted upon

the respondents, has
f

Health,Allowance: to
■ i

right upon them. 1 

by the rule of locus poe 

rptrieidng fee benefit av

, the-executive is . barred
. In such circumstances^

ddilaterally rescinding andi

nitentiae from
aied by its.recipients: Referenodis made

‘

l-L

r-'

r.

•:
»,

I'-WcsI-h-ij. t,'.
1:



iifftnistry of Finance vs.tlirougli the Secretarg

Htaajat^aLlaru^ (PLD 1969 SC 407) and
rs) JaWad^,(PLD 1992 SC 

of 'eUgibility for

■ r.

fn Pakistan,

: Mthagunad
. •

Tiie-EnidSeer4n;Chief.BranchvS;
1 a change of the terms

the prospective exclusion of the
207). Ttierefore without 

■ the . Health ‘Ahowance even
o.d«a tt.m ^ceiptotte bpnpa. shad arbiW

’

resp

and utilawfui action.
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