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f BEt'QRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL^
PESHAWAR

/2023APPEAL NO.

Mr.. Muhamniad Ayaz, Qari (BPS-l7), 
Govt: School for the blind, Abbottabad ....APPELLANT

VERSUS

The Government of Khyber Pakhtunkhwa through Chief Secretary, Khyber 

Pakhtuhkhwa, Peshawar.
The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
The Secretary Social Welfare, Special Education & Women Empowerment 
Department, Khyber Pakhtunkhwa, Peshawar..

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.
5- The Director of Social Welfare, Special Education & Women Empowerment 

Department, Khyber Pakhtunkhwa, Peshawar.

1-

2-

...RESPONDENTS

APPF AT TTNnER SECTION-^ OF THE KHYBER PAKHTUNKHWA
ACT. 1974 AGAINST THE IMPUGNED

ORDER DATED 31.05.2023 COMMUNICATED TO
appeT T.ANT DURING PENDENCY OF THE COC PETITION 

___________ departmental APPEAL of THE APPELLANT
|roR THE GRANT OF HEALTH ALLOWANCE HAS BEEN

<;ERVTrE TRIBUNAL
APPELLATE
THE
WHEREBY

REGRETTED.

PRAYER: .
. That on acceptance of this appeal the impugned appellate order dated 

31.05.2023 may very kindly be setaside and the respondents may please 

be directed to allow/grant health allowance to the appellant in light of 

Notification dated 25.11.2019 and judgment of the Apex Court w.e.f 

January, 2012 with all back benefits. Any other remedy which this 

august Tribunal deems fit that may also be awarded in favor of the
appellant.

R/SHEWETH:
‘ -n.

ON FACTS:

and is1- f’That the appellant is the employee of respondent Department 
■ serving as Qari (BPS- (7) quite, efficiently and up to the entire satisfaction

of his superiors. Copy of the appointment order is attached as
annexure.w................ ...................*.....................................

2- That the Federal Government Finance Department issued Notification 
for Special Health Allowance for the employees of Special Education

A.



■ ’

who.were working under the control of Federal Government and'after the 

: Provincial Government enacted Khyber Pakhtunkhwa, Civil Servant 
C'(Amendment) Act, 1973. where under Section 11(b) of the Act' ibid, 
"devolved employees of the Federal Qovemment were declared Civil 

Servants of the Khyber Pakhtunkhwa Province before the 
commencement , of 18* Constitutional. (Amendment Act, 2010) for all 
intents and purposes.

3- That some candidates , feeling aggrieved from the illegal stoppage of 
Health Allowance That . it is pertinent to . mention that subsequently the
Health Allowance filed service appeals before the Federal Se^ice

allowed vide consolidatedTribunal,. Islamabad and the same
dated 05.10.2015, 11:01.2016 and 18.07;2017 against which

were
judgments — , . , . . . ^
the Federation of Pakistan through Secretary Capital Administration etc.
filed CPLA before the Hon’ble Supreme CoM of Pakistan which was 

' dismissed by the Apex Court on 17.11.2018.: Copy of the Apex Court 
judgment is attached as annexure,. B.

that it is pertment to mention that through Notification dated 21.06,2017 

one Mr. Rashid Ullah Shah was also awarded with Health Allowance on
the basis of above mentioned judgment. Copies Of the Notification md

C &

.4-

pay slips are attached as annexure

That it is worth mentioning here. that regulation wing , of Finance 
j Department, Government of Khyber Pakhtunkhwa through Notifmation 

' dated 25.11.2019 stated that “It has been pleased to approve Health 
Allowance at the rate of one running basic, pay to the devolved
employees working in the Special Education Institutions from thejaty

Provincial Government of Khyber Pakhtunkhwa .of devolution to
*• Copy of the Notification is attached as annexure

.. t being ..similar employees of the Special Education Department the 

appellant and his other colleagues filed writ petition 
before the .Hon’ble Peshawar High Court, Abbottabad Bench which was 
converted into departmental appeal vide order/judgment dated 
27 10 2022 and sent to the respondent No. 1 with the directions to. decide 
the same in accbrdance with law-which has been rejected by the appellate 

authority vide order dated 31.05.2023 during pendency of COC Petition 
before the Peshawar High Court, Abbottabad Bench Copies of the

27 10 2022 and impugned appellate order aatea
F & G.

That6

order/judgmeht dated 
31.05.2023 are .attached as anhexurf

other remedy but to fileThat appellant feeling aggrieved and having .Wc
the instant service appeal on the following grounds amongst the others.

no

GROUNDS:

«.He- A-
noms of natural justice 
liable.to be set aside.



That the appellant has not been treated by the respondent Department in 
' accordance with law and rules on the subject noted^ove and as such the 

respondents violated Article 4 and 25 of the constitution of Islamic Republic
of Pakistan 1973.

. C- That health allowance is granted to the devolved employees of the 
respondent department and some other employees, the appellant has the 
legitimate right of Health Allowance, thus the act of the respondent 
department by not allowing the same to the appellant is discriminatory in 
nature and the case of the appellant come within the ambit of Article-25 and 

3 8(e) of the Constitution of Islamic Republic of Pakistan, 1973.

D-That the respondents acted in arbitrary and malafide manner while not 
allowing the Health Allowance insplte of clear directions of the Hon ble 

' Supreme Court of Pakistan and hjotifieation dated 25.11.2019 of the Finance
Department. . v.

under, consideration before the FederalE- That the same subject matter came _
Service Tribunal and after thorough probe, the service appeal was accepted 

fonfirmed by the Apex Court meaning thereby the, subject matterand was 
. was finalized.

extended to. verdict of the Apex Court when any relief is
shall also be extended to those who are

F-That, as per
similarly paced persons; the 

* not even litigants in the case.
same

6-That the petitioners seeks permission of this Honorable Court to, raise any
other grounds available at the time of arguments.

therefore, most humbly prayed, that the appeal of the appellant 
may be accepted as prayed for. . >

It is,

appellant

MUHAMMAL avaz

THRQUGH: fA
7/

MIR ZAMAN SAFI 
ADVOCATE



/ “v
^rtiftcate

It is certified that no other earlier appeal was filedfletween the parties
/

D

.i

T IST OF BOOKS

GONSTITUTION OF PAKISTAN, 1973 

2- SERVICES LAWS BOOKS
ANY OTHER CASE LAW AS PER NEED

1

3

I

I

c

1

f.-

c



^ before TOrynBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

/2023 • •APPEAL NO.

SPECIAL EDUCATION DEPTT:VSMUHAMMAD AY AZ

:

AFFIDAVIT

I Mir Zaman Safi, Advocate High Court, Peshawar on the instructions 

; : and on t?ehalf of.my client do hereby solemnly affirm and declare that the contents 

of this service appeal are true and correct to the best of my Imowledge and belief 

and nothing has been.concealed from this Honorable Coi^.

- .//

SAFI,
Advocate . 

High Court, Peshawar
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■office of t»p
district COOTPINA-ttoxt ;

lOJ^lCER abbot^bad’-
■ORDER.'

I
I

■Conseqiienf dpon .. che 
. .-. selection '.Conmittee ' 'Mr.-Muhaun^.a 

n-^reby appointed aaain<5r ,
Cc^unity: Development. DepartrnrLboiraU'
effect. ,• ■ •

.recommendation• of »• Departmental Promotion/Ayaz s/0 M.Aslam; Cane Worker B-06, is 
j the

i
office ■ of 

with immediate
i

on Regular Basis

!X: •• 7 i
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i

DISTRI coordination o^icer’ - 
abbottabad. ^1*

Dated’Abbottabad the ^-/4/200^ .

, Copy forwarded for'informati
iqn and -necessary action^ to iChe; “1. Zilla Nazim; Abbottabad. 

District Coordination 

District A’ccounts

'2.
Officer, .Abbottabad: 

Officer, Abbottabad.
3.
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ur:Rehman .Muhammad, Attique'. 
, etc. •

(inC.A.811/2016)

. ,.,RespondeJits(^)

■ Mr. Sajid. Ilyas ?hatti,D^ ^
: . SyedRifaqatHuss^Sh^ AOR
. &. Saadia Kanwal, S.O

: ■]J^:^Waaomeg, ,
Rawalpindi ,

»•
vl •11I

I;'.

' For the Appellant(s)
(in all cases)

11
:i
l:

« •. ii
1
1;!. '
?!

■For the Respondent(s) In-person
- .^5:1 ■ ' •

For the Respondeiit(s) A^an, ASC
(in C.A.216/J6)

Amicus Curiae:.
Mr. Muhammad Makhdoom All

l7.01.2018..'
,i

Date of Hearing 11

'.•^UDGMigX
« ' of this Court V.

arid 12.12.2017 in
UMAR the •

01.4.201623 .•02.2016granted )'on . Federalthe appellant

deUvered on common
connected appeals before usseveral,

challenges &e judgments-
e leamed Federal.Sendce Tribunal

Government
■.Iof fact ^d law,by the Mquestions :iThe judgmentsand: 13.07:2017 

declare 

functioning

»
05.10.2015, 11.01.2Q16

i. me -ra'*
■'jon . the respondent

under the ■ 

be entitled

f,

different institutions

; ; . Directorate General of Special. Education (“RGSB ) to
■ A ' V,

Federalgranted by the

dated 04.02.2012 

,r,ed by the Finance- Division

iHealth' Allowanceofto payment

Government

6and 5
Memorandavide- its .Office

3 •
se Memoranda are. isst 'i

06.2.2012. These

(Regulations

approv.!

1973. It would'

. . of . Pakistan' pursuant to ;!il
Wing) Crovemment (

■ the Rules ofMinister under 

useful..to' reproduce the tu^o .
/ . ■1 Business,

. f-

ipi-•i

.ji'..

Cr
• *.-■

i--
yj. .'.‘vcsi



i,for tiie grant ofda Goiitaining-tKe terms W.cpndMons

salthAllpwa«cc to'eUgft>le.persoirsr ; ■ ;
‘ "Gc'yerntoftnt of P^stan-

Finance Divisiotv i
■ Si^baa, the 04e. Feb.GOW '

meinorariQ; 1}I 1

li
1’,, ■ • ^ He
ii

'.IF.No.2(13)R-2/2011 -1. ^
li
I.n

■ ■ Subject r
gCALS
.scheme. i-l

that the
■ The undersigned (^eer,Structure for

Ordinance No,VI of h
- gwonslr in the * '’order to

■compensate " their status as Civd S ^^e equal

effect from ^-ppg’in BPS Scheme. .
existing pay/aUowan , ■ , _ ^Oll-eSS dated 17*
^ ; , Thie 26:12.20U,

. S^vemher, 2011 xnayhe treated aeen

1
• [

. ^
Tv’!

■;•

.• •• •: • ■

. •■ ii ■
■ .

: Sd/>-
.(M. Munir SadicU _ 

DepuQ’’ Secretary ( - )
. 1 *** ..

-Govemtnent of Pakistan.
' Finance Division

Wing).

Islamabad; the'

§
(Regulations

06“* February,2012
F.No.2(13)R-2/201U777

QFncEjiEMSEaeBiM
', .1 ONE••

1;
' .. Subject:

i.: ■

continnadon of Pf^^teea^deSd by^te

no:f.2(13)R-2/2«1;

employment ,o 2012. This -will be m a , amounting to
, from Scheme. Also granf of g^d Rs'24,000

allowances m ® ^ post^duate resid 7.2OI 1 will

.. continue.

.• In
;l . .-.1
:1
.1

;i

'1 ■

ilt
■ Sd/" •'

gt

fcmphhsfs supjpH®^

General has
i!
f'i contended 

the Federy Government is

’" ent of the Federal

hospitals established in

Attorney’Learned Pepuly
•2;’ : ^

to Hcl*

scheme at three

4»

, Goveniihent in the BFS
*.rjj

.1.hj^- .;•.
t

;> 1

t.

dfiO •

’’ iSSlSss;_J,___—
•. I



rp«s-i. M'"!'
.™aaaod .f ll=habffi..ai M.dlota.M-KmM-t

*1'

!l
i!

, i
:i ■
.1;

career. Structure- in place after . 

Health Personnel Scheme Ordmance,

. The Health Allowance 

al Government as a form of 

memoranda dated
• ^ j

that the Health

Iat these hospitals do not have a

tiie. Career Structure for. . i

Ordinance”! lapsed.on 26.1.201:12011 («
;

was accordingly granted^y the Feder

clhax from the "two
I

.compensation. It is 

04:2.2012. and 06.2.20i2 reproduced::above
i:

Mlowance is granted -to ^Health- personneF. However. t.e 

of the cate^ty of employeis that are eUgible for the

. -i

. ' composition
who areThe respondents 

unrepresented by counsel. In
benefit has not been provided tlierein:

several hundred iii; number are
.i™ of tho fact mat • tedc aumte of :.«pl.ye=a«c by

a.0 i,,™. ccbbc^y, b.c W >“
•• ;!from fi

V.

AliKhan,5r.,ASCfandMr..Sikandar ■1

Muhainmad Makhdoom n 

Mohmand, ASC as 

. Sikandar Bashir Mohmand 

- before 'the Court 

‘documents

Mr.
amicus .curiae in the matter.

. Bashir
[d.- A3C made able submissions

facts and

. \<

MrI

highlighted^, important

simplified ; fee controversy. recor(^l whichon

appreciably r
datedOffice Memorandumthat. an ^

■ '••• "i

Division (Regulations
It transpires

. , 27.03.2012 by the:Fin^ce 

that the term 

memoranda bears.

i'f’i "3. Wing] clarifies, 

above mentioned“health'liersonneF usfed in the
■ -1

1to that expression m ;1:|‘

refers to the I. This definition2(b) of the Ordinance.. Section ' .
the' which specifiesi

f Schedule-i;;tD fee Ordmancecontents of
•.d whb'crualify as health'personn.el. A perusal of

' , service providers who qualiiy , , ,
J ,••I

•/
i ■

■ ,i of service providers are
that five categories' Scheduie-I shows .■ A

-Tj

^ -

.



. ;
ii;;ors, AlUed, Nurses, , 

under the

and - Support include Teachers,

health.personnel, namely. Doctors

:nrt.‘ The -ser^ces . specified
:1.■ classified aS '

Paramedics an4 Suppt^rt

categories ; of. ^Paramedi^s ■••I

, Librarians, etc. -.

Ministry ‘ for

that .vide

ted the Health ,Mlowance

Audiovisual Operators, tecbnicians 

' The
healththe

administrative
.• 4. the

Division. 1 ilI •

.Ministiy of order dated
. (..cAddv).. It is.^ :!

t. • .
f.03.2013 the Ministry of CADD gran , 

of the DGSE and ^
• 13 ^ts allied special education

the Disabled

■ >1

to . the employees o.
2 National Trust for

Rehabilitation of Disabled
centers/ institution? in^^ing -

National Council for(t^NXD”) and the !;thereby • iirespondents were
The(“NCRDP”)- •I. Persons said grant'and were paid

l!beneficiaries of theLnowledged as

Health . Afidwance
01.1.2012 untilac

effect from•with
the i;informed the Accountant

nnel
Division i-

«y that only health perso

and clinics were

27.10.21)14, when the Finance

Revenue l^AGPR

... Federal .Government hospitals
. ■ General Palastan- .1:

iiworking m

qualified to

correspondingly

The AGPRHealtri AUpwance. i;receive ' die

instructed the OGSE to
of thestop' payment i:

as no budget allocation for the ii
!1to its employees

t had been made inthe .finsncial .year
il■ said iallowance 2014-15. .
:i ■ ■^^d emolumen . -ih Hesath Allowance w^=> 

of the respondents.

'.s. The discontinuation of their •1
5. :

1.1sometalren to the Islamabad High court by
I rt . referred thelearned Hi^ Court • ^

der dated 17.9.2015 the
Vide or ordera speaking l!CADD for passing

the Secretary .\ dispute to ofry of past payments

of DGSE -and
and, till then restrained recove

thereon; p •I

n I
The Secretary. • 1

allied centers
I-

Senior
•*

*iV



rejected : feeentitlement of the ■ 

. The principal ground 

of the DGSE were engaged in

order dated 21.3.2,016

■ respondents to receive 'the. said allowance mI
of his decision is. that'emplpyees

*.»
training and rehabilitation of disabled* •.|

of education, tr •1the process 1

artd. therefore did not fall within the ambit of a health
!. children

snccessfully chaUenged the said • ;i •
organization. The respe^ndents 

order .before.the learned Federal Service 

inter am: by the impugned judgment dated 18

are entitled ■ to the grant oi

Tribunal which has, 

.07.2017 declared 

of Health

.1
i|

:|

the' respondentsthat.

Allowance'. ■
Geheral has contendedV

Attorney■ L/eamed Deputy 

that .after the lapse of ,^e

:6.
i! .ordinance thAt had provided a care* ii
-.I

•1.

granted by thewasFGP and NIRM, ,the Health Allowance

compensation td the 

, unable.

PIM3 said health
F^eral Government:, .as

personnel.

contemporaneous

anyto - show

of CADD or

ant of the Health 

three hospitals 

definition of health 

, of -. Finan'ce 

wide in scope and therefore ,:

He was; however, .
issued by the Ministrydirection

■i .
e that restricted the gr 

claimed employees

aheady noted above, the

■ the' Ministry 

dated 27*.3.2012 is

. <
.the Ministry of Finance 

Allowance to the
of. the

j
'I

. Asspecified .by him Office
personnel ' provided in- 1fi.

• ^Memorandum a , ,

unhelpful to his plea.
<

We have .e

persorinel” adopted by s^d 

Section 2tb) of the Ordinance which is 

“b) “health personnel” Di
iijstitate pr. orgE^ation

’ sector ana iftcluded In Sohs

i) a person is on
Government from

’ f

ii

of “health. definition

^andum dated 27.3,2012 from 

is to-the following effect:

xamined the i;

•7
■ imem
^.

. '

„eansape,so.nwkcholdsapOsttaany.
deUvering cervices in the bealth

dule-f, but does not Include!
deputation to ;the Federal;

Province or other anthority;

■ r&ri
k-

Senior Court
* V■. Supi'sr'e

* ■



n
■ •

person who is employed on contract, or on work
charged basis or who is paid ixom,contihg^dies.

■ . . ii) a

■ . It is n9teci;.:that tlie, Megorng: definition of health

in any institute or

■;!.

8. iiJ!
,• j- •: .

personnel covers'persons holding posts
i

ganizatiin who are deHvering services in'the health sector that i!
•or !;. If

■ !,iScheduie-I to. the Ordinance. .Learned Deputy 11are included in 

Attorney. .General was unable' to 

who are employees ot

distinguish the. respondents, 

f the DGSE) and allied institutions/centers, 

paramedic and. support staff 

health ’ personnel according to 

It is. not denied by the a|3peUant 

rehabilitation of disabled persons

ii•:!
Ii

»

; NCRDP 'and. NTD/ from, the

positions that qualify 

Schedule-I, to the Ordinance.

. , that education, training and

services provided in

■ . withiri the terms of Scheduled to

as
i;
ii

the health-sector. These services fall 

the ■ Ordinance and therefore
are 1

v:

the providers thereof qualify as health personnel.

Accordingly, not only do the respondents fan ydthin ii9 .■ il

of Finance Division, in terms

d 06:i2012 and 27.3.201,2. eUgible for grant of 

the Health Ahowdnee-but their entitiement has in fact been

Ministry of CADp' and Ministry of Finance.

irdated 13.3.2013 issued -

: referred.. Also the affidavit of the 

of Pakistan filed in

th6 categoiy of persons .who are
' ‘'i'-

■Niemoranda date •! .

1
'■!

admitted by both the

■. In this respect the aforementioned letter

■ by the Ministry of CApD i

FinEmce, Government

i •

•Ithe
r. ’Secretary.

High curt ..to
Writ Petition No

r-
. 4007 of 2014, specifically

20.3.2015-passed m

record^ that the proposal approved - by
t

the; Prime Minister vide

the. Finance

l;

For that reason(identified by the lear^^ed. DAG)
■ 1 '

. -7 •'71' r 7^........

1
M

I .

1



Division- rsonnel employed by the
'ail health pe ,iavailable %pallpv^ance aN

Federal
mentintheBPS Scheme.^ ■ ■

said, allowance
p^d to the■was

As a result, toe

health petsoimel of the DGSE
■until10. and its allied institutions

Division, instructed the AGPR to
■!

27:10.2014 whto the Finance

of the -allowance

and clinics. This

of Federalto employees 

is’ instruction representsconfine the grant

mment hospitalsGove occasioned by annotof opinion which IS■ • •
■ , merely a change the Health .Allowance.

; 06.2.2012 and
of eligibility fpt

dated Q4.2.2012
amendment in the ™

Memoranda-
r

theTherefore,-as

27.3.2012 issued by

still hold , toe field to

ofni^hsion, Governmentthe Fin^ce Di'^sion,
there is hO ]

their origihal, terms, 

learned pAG to

^gument, learned

the entitlement ofPakist^

, merit in the

theresponderits

s
objection by the

.1i also tenuoussecondary 

General contende
As a ,d that meTicalth Allowance is

backing

11.- • 5
Deputy Attorney 

ranted under . executive
hat without any .statutory • ■

gr
^ei-efore toe same can

_ It is admitted 

of eligibility to 

' authority,'

IV a flawed contention :
i+4mf* That is clearly any time.-

of u.. H.-«.»«““
L •

detennined by the competent
the same were

■ # • ■ of thereceive -

MinistiyofFbi^^^

' Federal GovemmenL

till hold the

ith' Rules of Business

aid lawful grant
in accordance wi

L the s

- and payment 

conferred a

nt. The ori^al terms m fof the
acted upon «:fieid^ These were vested. s respondents has

. . Healto- is barred

rescinding and :

is mad,e

ces. the executive
them. In such circumstan

;v right upon
unilaterally^spocnitentiacfrom 

benefit availed by its
by toe rule of, locus Referencerecipients.■ .t-y-,

, retrieving the

.

«'



writiistry of Financethroitgh thp- Secyeta^a: I.

Miihammad HjTr<avatuUah Fafu^ (fl^P 1969 SC 407) and

BrWli VS. Jdlal^ddjn, (PLD ,1992 SC 

of the terms of eligibility for 

exclusion of the

The
'• 2p7). Therefore, without a change

the Heai^ . Allowance even ,the prospecti-ve

sh^ constitute arbitraryrespondents ’from receipt of the benefit

and unlawful action
do not find any error or 

5 of the learned Federal Service
In the circ'pihstances, we 

■ ,. defect ,in the imputed; judgments _

12.

dated. 05:M.2015, ; 11.1.2016 and : ,18.7.2017.
Tribunal 

Consequently, these appeals 

Of employees of the 

and NTD to • receive

dismissed and the entitlement

, NCRDP 

. is affirmed.

are

DOSE, alUed institutions/centers

'ithe Health .Allowance

>

CJ ■ ■■ !Sa/- Nisar,
Aia Battilio.t, J

I

Sd/r Umar
Sd/" Ailtsait, J
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