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TRIBUNAL PESHAWAR |
o IS TR I'HI {
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Execution Pefition No. 5[ 2: ' /2023
In .

Service Appeal No.664/2022.

Shahiada District Public Prosecutor District Bajourh under transfer to Swabi. .
.................................................................... (Petitioner/ Appellant) -

VERSUS

Government of Khyber Pakhtunkhwathrough Chief Secretary- Khyber w
Pakhtunkhwa Civil Secretariat Peshawar others...................... (Respondents) |
INDEX
S. No | Description of Documents | Annexure Page No
1. | Meémo of EX?CUUOD Petition | "l
Copy of the Order dated|A | '
| 10052023 1 - 3-3
, r - : .
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Through
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Office FR, 4 Forth Floor
BilourPlaza PeshawarCantt.
Cell: 0300-1961515
Email: yasirsaleemadvocate@gmail.com
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BEFORE THE KHYBER PAKHTUNKHUWA SERVICES
TRIBUNAL PESHAWAR yber PAKKEuKEYA

ber
K‘;Z:rvau. 1 T lhun al

Execution Petition No. &/2023 e __;L_ZZ? 5

In
Service Appeal No.664/2022.

Dated

. !
Shahzada District Public Prosecutor District Bajourhunder transfer to Swabi.
.................................................................... (Applicant/ appellant)

VERSUS .

1. Government of Khyber Pakhtunkhwa through Chief Secretary Khyber
Pakhtunkhwa Civil Secretariat Peshawar.

2. Secretary to the Government of Khyber Pakhtunkhwa Home and Tribal
Affairs Civil Secretariat Peshawar.

3. Director General Prosecution Khyber Pakhtunkhwa Peshawar

......... 1 (Respondents)

APPLICATION FOR IMPLEMENTATION OF ORDER AND JUDGMENT
DATED 10.05.20223

Respectfully,sheweth,
. The applicants humbly submit as under;

1. That the captioned appeal was pending before this Honorable Tribunal
which has been disposed off vide Order and Judgment dated 10.05.2023. the
operative part is as under ;

“therefore we dispose off this appeal with the observation that the
ap;i)éllani shall be allowed to complete his normal tenure at the place from
where he was transferred vide the impugned order dated 30.01.2022 and in
case he has completed his normal tenure he may be posted anywhere at
the discretion of the authority but having regard to his seniority so that
discipliiie of the department may not disturb”.

(Copy of the Order dated 10.05.2023 is attached as

Annexure A)

2, That after the order and judgment of thls Honorable Authorlty dated
| 10.05.2023, the .petl’uoner contintiously approached the"respondent lto!
1mp1ement the order. : '

3. That however the Respondents have flatly refused to implement the' order
and instead pressurized the petitioner/ appellant to take chargé of his post at -

Swabi vide letter dated NIL.(Copy of the letter datedNIL is attached as
Annexure B)




4. That the petitioner appellant duly replied the letter by bringing all the facts
~ . into the notice of Respondent No. 2 vide letter dated 0?/).7-/ 202.3 (Copyi of |

the Ietter dated 05% 7/ 2023 s attached as Annexure C)

s That despite of all these facts the respondents are bent upon v101at1ng the
" .orders of this Honorable Tribunal dated 10.05.2023

6. Thatitis pertinent to mention here that the respondents have not filed appeal
before the Apex Court up-till now.

7. That this Honorable Tribunal has ample poWer to implement its order dated .
10.05.2023. ‘

It is therefore prayed that the respondents ina‘y kindly be directed to
implement the order dated 10.05.2023 in its true letter and spirit

: ' Through o . églv
B | YASIR 8ALEEM

Advocate High Court
Peshawar

AFFIDAVIT

It is solemnly affirm and declare on oath that the contents of the petition
are true and correct to the best of my knowledge and bellef and nothing
has been concealed from this Honorable court.
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Service. Appeal No. h«ééb)
a S

................. Appellant

VERSUS B
I. Govt. of Khybe; Pakhtunkhwa through Chjef Secretary Khyber
. Pakhtunkhwag Civil Secretariat Peshawar . 5

2. Secretary to the Government of Khyber Pakhtunkhwa Home and Triba
Affairs, Department, Civij Secretariat Peshawar

3. Director, Genera] Prosecution, Khyber Pakhtunkhwa Peshawar

APPEAL UNDER SECTION 4 OF THE ' KHyppr
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974, AGAINST

Prayer in Appeal;

On acceptance of thig service appeal the impugned .orsder_dated
31.01.2022 may be set aside to the extent of appellant and he may

- be allowed to continue his duties as District‘Public Prosecutor at
Bajaur, ;

Or, . ;
Any other remedy deemed proper may also be allowed. |

o

Respectfull'y Submitted,

ENANN;
Khytyor | ST T
€rvvice s

- *
T khwa
By

Feshiawaen.
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DISTRICT PUBLIC PROSECUTOR BPS-19 BAJAUR TO SWABI

¥
v

Service ,alp/xu/ No6i6472022 tirled "Shoh Zeda-va~ Goversmen: of I\Inbu Pukhmiktnea through Chicf Secreter):
Khyber Pakbiunkivea Civil Secretarial Peshuwar aud  otliers” :Iec ddded on 19.03.2023 by l)mw w Iiv.mh i
cormprising Kol Arshod Mum Chairman, and Fureeha Panl, Me mlm Exveitive, Khyber l’alhmnﬁhnn Service

Tritowdd. Pesheawgr.

I\I{YBERPAKHTLNKHWA SERVICE TRlBUNAL L i
| PESHAWAR. S Ly

BEFORE:  KALIM ARSHAD KHAN ... CHAIRMAN -
FAREEHA PAUL ;.. MEMBER (Executive)

Shah Zada, District Pubhc Prosecutor (BP 19) District ijOUI Under

transfer to Swab1 as Semm Public Prosecutor.
............. (Appell(mt)

Versus

. (Jovumm,nt of Khybet Pakhlunkhwa thzough ChIEf becxetaly, Kbyber

Pakhtunkhwa, Civil Secretariat Peshawar. o
The Secretary to the Government of Khyber Pakhtunl\hwa Khybex
Pakhtunkhwa Home and Tribal Aftans, Department Clvn Secrctaraat

- Peshawar. ' : ",

. Director, Gene1 al Prosecution, Khybcn Pakhlunkhwa Peshawal
ereINceINNOTLIPOIOIETN IS 'ooq...coooog-oogooo-o»ovq nnnnnn .oooo‘olo'tc :::::: (Reép()ndent)
Present:

M. Yasir Saleem, AQVOCALE. . vvverroo ......For appellant.
Mr. F ’17.4} Shah Mohmand, : : P
Additional Advocate Gener ) R S v .F01 respondents.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

SERVICE APPEAL UNDER SECTEON 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGA]NST

THE NOTIFICATION DATED 31.01.222 WHEREBY THE
APPELLANT HAS BEEN TRANSFERRED FROM THE POSTOF = |

AS SENIOR PUBLIC PROSECUTOR BS-19 AGAINST WHICH
HIS DEPARTMENTAL APPEAL/REVIEW DATED: 03. 02 2022

- HAS NOT BEEN RESPONDED TILL DATl




Page 2 ‘

&

. Fi
- 3 F . .
. N R ]
i . o ! :
. . . v
TR .

Nervice Appeat Nu 6642022 tided “Shal Aa:!u- vs- Government of /\/I) sfier Pokhtunkinva through Chiof 6et't'clm'y
Kiher Pakhtunkinea Civil Secreteriad Pestowor and othess” delided on 10.05.2023 by Spivision “Beneh
comprising Kalim Avshad Khan, Chairman, and Farecha Panl, Member. Execntive, l\)'n!nr !’akmum{lma ’»u vice
Tritwmal. Pestawar, . .

4 o

JUDCMi:NT  1 ‘ ;'-%: S

";f !
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KAL IM ARSHAD KHAN CHAI RMAN Accozdmg to the iacts gathered

from the memorandum and glounds of appeai are that the appeliam was

~ initially appointed as Additional Public Prosecptbr (BPS-1 7) through Public

. . . . - 4i i . B ;" l.(:.,' . -‘..'z .
Service Commission and was posted at Nowshera; that keeping in view his-

¢
-

meritorious service, the appellant had been given promotion and currently he

had holding the post of Senior Public Prosecutor (BS19); t!jat the appcllant'

out of his total service career, posted at hard areas for more than fifteen

- years i.e. District Buner, Shangai and Dir U]Sper; that lastiy the apia_(ellant

Ve

was posted as District Public Prosecutor (BPS-19) at Bajaur vide fhotifg;:atibn |

dated 06.01.2021 and he took over the charge of his l:lew plécé oﬁf' p'osjting as

~ District Public Prosecutor on 01.02.2021; thatthaving hai'dl‘};l selved for one

year, the appellant had been transferred from Bajaur ot Swabj.as Senior
: 4 §T R tEA

Public Prosecutor (BPS-19) vide impugned notification dated 31.01:2022;
Ilmt teeling dg’meved from the impugned notmcanon dated 3] OI ?022 the
appe!lanl preferred departmental 1epresematlon which was not lesponded

within the staxutory period of ninety days, and thén he fﬁl’ed the ?instant

service appeal. - L P A

2..  Onreceipt of the appeal and admission to lull hearmg, the 1espondems'

‘were summoned who, on putting appearance, contested’ the appeai by ﬁlmg

written reply ralsm‘g, thelem numerous legal and Jautual objectlons The

defence setup was a total demal o;‘ the claim of the appellahtgi :
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Service dppeat No664:2022 dirled " Shalr Zada-vs~ Govermment uj Kiyber l’aAlumlklm o ‘through: Chief Suluurv
Khwber Pakhtwikinva Crvil. Secretaricd Peshuwor and others™ decided on 10.03.2023 by Division Bench
comprising Kedim deshad K, Chairmean, and Fareela Ped, Member, Execitive, Khyber I’af\bmnklm o Su vice

Tribwnad, Peshenrur, N . ol I
’ ' D oo Los f.;
3. We have heard leamed counsel for the appellant leamed Addltxonal
b ) 5‘, i R ':f.\-. . .
Advocate General for the respondents.- -
: R Y
4. Learned counsel for the appellant:an'guéd that the appellant h:éi';s not

been treated in accordance with law and rules. "lhe appellant had hardly

served for one year at Bajaur and had not yet completed his nounal lenure of
posting thus the transfer order' is illegal a.n‘d unlawful. He :ﬂ;rther Staté'd that
he was purposely pﬁsted at a station where ll’é' is. aﬁade_-}uﬁiér to a §iétior'£
where he is made junior to a BPS-]S Officer. He re’qéxest.ed' fluat lhe élf)peal

I o ; 1

might be accepted. , - o R

5. On the other hand learned Additional Advocate Géneral for the

respondents argued that the appellant had complete"d ‘the normal tenure at

Bajaur, therefore, the ground taken in the memo and: grounds: ol’,gﬂéppe,’eil that

‘he was pre-maturely transferred no more remain. He requested that the

'

appeal might be dismissed. © = IR T

‘:6‘ In the ﬁlst mstance the appellant had’ filed writ petmon No 501- |

P/2022 which was deuded on’ ll 02.2022.- The judomem is reproduced
below: |

“2. In essence, petition. who is ser\}ing as District P‘sz?ié
Prosecutor (BPS-19) issued by the Secretary to Government of
Khyber Pakhtunkhwa, Home & Tribal Affdirs Departinent,"
whereby, his services were tr unsferred from District Public.:
Prosecutor, Bajaur to Senior Public Prosecutor, Swabi, In this'
regard, his review petition filed before the competent authomry
was not considered. It is further averrkd in ‘the petition” thaf]l

"uluug,[.,hwn
, Yice e “3;;”51‘
¢ Yeshawns
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Servive dppeal No.6642022 titted “Shalt Zude-vs- CGovermaent uj Mnlu 3 l'n/\i/mul\/m o through Chief \eaum y
Kinber Pokhnmbinee Civil Secretoriot Peshawar and others” docided vn 100352023 hy Division Bench
comyprixing Kalin Arsheed Khan, Charmen, and Faree 0 I’uul Member, fxeenrive, Khyhor l’a&!mmﬁlma Scf‘vm
Fritenal, Pesiunvar,

since the Khyber Pakhtunkhwa Service Tribun__al Jis i not
functional; as such, he has filed the instant petition. :
3 Learned counsel for the petitioner; slated that pem:oner
has never beewn allowed to complete his normal tenure and is

- prematurely transferred vide the 1mpugned order a’dt?d
31.01.2022. He further stated that he was pur posely posfed ata’
station where he is made junior to_a station where he is made'
Jjunior to a BPS-18 Officer. When questioned about’the'
availability of alternate remedy; learned counsel’ for the
petitioner stated that on the retirement of the incumbent
Chairman. the Khyber Pakhtunkhwa Service Tribunal,
Peshawar is not functional. In order to confirm the same, we'
called upon Mohammad Zeb Khan, worthy Member lmpecnon
Team of this Court, who appeared and stated that summary
pertaining to  the appointment of Chairman, Khyber
Pakhtunkhwa Service Tribunal is presently pending before’
Hon 'ble the Chief Justice and thar shortly the nomination will
be made. ‘ = L
4. In view of the above and particularly when l‘he Khyeb/ :
Pakhtunkhwa Service Tribunal is not functional: beszdes on’
tentative assessment, we find that prima facie case exists in
favour of the petition, as such, it is directed that status-quo be
maintained tll  the first hearing before the Khyber
Pakhtunkhwa Service Tribunal. However, petitioner is dir ccted
to submit Service Appeal before the - Khyber Pakhtunkhwa
- Service Tribunal in this regard, if not already filed. .
5. 77113‘ writ petition is d:apo,x ed of in rhe above terms

7. The appellant then filed appeal before this ,Tribux}al

8. It was at the very outset pomted out by:the leal ned La@ Officer that |
the appellant had completed the .normal tenan at Bajaur the;efme the
ground taken in the memo and grounds of apﬁeal th'git?' he was px'e-n1a}tu1'el}f
transferred no more i'einéined. This éon’téntio& of the léamed Law éfﬁcet'

wouid not alone be sufficient to dismiss this 'éppeaf' becau_se th"e‘ appellant

had taken another plea that he was bung v1ct1mlzed and humihated on
SR

| melevam uonsadezauons and that he was posted under a Junior Ofﬁcer The

i

| Tribunal gave sufﬁment time to the tespondents to come up w'th resolution

nll.’\’i‘?,n
;I - Pkt
e e “Nlna
?ea.ha“,.w £

9‘5&‘
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- disturb. Costs shall follow the event. Consign.

Service dppeal No.664.2022 titled St Zada-vs. Government of Khybee Pakhunkinea dirough Chief Seereiary:
Khvher Pakhbing i Necrctariat Pestuwar and othees™ decided on 10.05.2023 by Division Hench

comprising Kafin Avshud Khan, Chairman. and Parecha Panl. Memhor, Executive. Khyber Pakhtonkhwa Service
Tritwoud, Peshavar.

) ! .
so that grievance of the appellant, that he should not be posted under his

juniors, could be redressed privately but they did not. Therefore, we dispose

? N l .

of this appeal with the observation that the abpella}lt shall be allowed to
complete his normal tenure at the place from whjer'e he wz;s :tr;'ms}‘erred vide‘
impugned order dated 31.01.2022 and in case he ha; éompleted 'his normal
tenure he may be posted anywhere at the discf’etio,n of the authority but

having regard to his seniority so that discipline of the department may not

'

. ‘ ) !, :
9. Pronounced in open Court at Peshawar and given under our hands

and the seal of the Tribunal on this 10" day of May, 2023.

_ f .

KALIM ARSHAD KHAN

Chairman
\ i
Certifieq b . IR
*Adaen Shah, PA* \ e ture COP '
Kn '
Sc‘ :
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DIRECTORATE OF PROSECUTION Awngk (47
GOVERNMENT OF KHYBER PAKHTUNKHWA

HOME & TRIBAL AFFAIRS DEPARTMENT |
No:DP/E s @®_L@F | SSY3

' Dated Peshawar the * [/
, ‘ Office Landline#091-9212559 :
dg.prosecution@ikp.gov.pk . hu ys://prosecution.kp. gov. ks https./Awww, fagebook. conv/kpprosecution htips://twitter.com/kpprosecution

To
The District Public Prosecutor, :

Bajaur. | |
Subjects  “SERVICE APPEAL 'NO. 6642022 OF ~MR.’ SHAH ‘ZADA,
SENIOR PUBLIC PROSECUTOR ‘

Dear Sir,
‘ 1 am directed to refer to the subject and to state that you had filed the
subject service Appeal against‘ the Provincial Government transfer/posting
' Notiﬁcétion dated: 31-12-2022, whereby you were transferred from the post of
District Public Proéecu{qr, Bajaur to District Public Prosecutor office Swabi as
‘Senior Public Prosecutor (BS-19), wherein the staj/ order was granted in your 'fa'vor-
by thé Peshawar High Court, Peshawar and kept intact by the Service Tribunal, due
to which you retained your posiﬁon as District Public Prosecutor, Bajaur and thus

comptieted normal tenure.

I am further dlrected to state that the afmesald Serv1ce Appcm has been ;
disposed of by the honourable Service Tribunal vide judgment dated: 10-05-2023,
therefore, you are required to comply with the notification of the Provincial
Government (which is still in the field) by assuming the charge of the post of Senior

Public Prosecutor (BPS-19) at the office of District Pub]ic‘ Prosecutor, Swabi, -

please.
Yo;;f’s" ‘Sincerely,
)h 1
}‘fp\/ s
. - /
‘ Deputy Dl%( Administration
Copy forwarded for information to the: /

o

1, . Director Administration PI’OSE‘»UUOH Directorate o1 Prosecutio:.
2. PAto Dlrector General Prosecution, Khybe Pakhtuﬁh

4/

o~
Deputy Dll‘&% l(dn inistration

wded 7
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mailto:cl2.prosecution@kp.aov.pk

Annex ¢

OFFICE OF THE DISTRICT PUBLIC PROSECUTOR,
BAJAUR AT CIVIL COLONY KHAR.

No._ 260 /DPP/BAJAUR
Dated 08/07/2023

The Honorable Secretary to Govt of
Khyber Pakhtunkhwa, Home& Tribal Affairs
Department, Peshawar.

Through Proper Channel: The Worthy DG Prosecution, Khyber Pakhtunkhwa.
‘Subject: SERVICE APPEAL NO.664/2022 OF MR. SHAH ZAD
SENIOR PUBLIC PROSECUTOR.

Dear Sir,

Kindly refer to the letter of Directorate of Prosecution, Khyber Pakhtunkhwa
bearing No. DP/E&A / PF/8543, Dated-Nil on the subject noted above received
to the office of undersigned on 05.07.2023, it is to clarify that feeling aggrieved
by the Notification dated 31.1.2022 whereby the undersigned was transferred
from the post of District Public Prosecutor (BS-19) Bajaur to Swabi as senior
public prosecutor and posted under a junior officer of (BS-18). As per seniority,
the undersigned filed a service appeal before the Honorable Services Tribunal,
Khyber Pakhtunkhwa, Peshawar. The Tribunal agreed with the prayer of the
undersigned not to transfer the undersigned under a junior officer vide its
Jjudgement dated 10.05. 2023.The operative part of the judgment of the
H‘onorable services tribunal, Khyber Pakhtunkhwa, Peshawar is as follows;

“Therefore, we dispose of this Appeal with the
observation that the appellant shall be allowed to complete
his normal tenure at the place from where he was transferred
vide impugned order dated-31.01.2022 and in case he has
completed his normal tenure he may be posted anywhere at
the discretion of the authority but having regard to his
seniority so that discipline of the department may not
disturb”

2. As per Judgment ibid, the Honorable Services Tribunal Khyber
Pakhtunkhwa, Peshawar has agreed to the prayer/plea, which was submitted
by the undersigned not to post/transfer the undersigned under a Junior
officer. However, the undersigned has completed his normal tenure, and now
it is the discretion of the competent authority to post the undersigned
anywhere, but in league with the observation passed in the judgment of the
Honorable Services Tribunal Khyber Pakhtunkhwa, Peshawar. (copy of the
Judgment is enclosed as annexure-A)

3. It is, however brought into your benign notice that the recent letter issued
by the Directorate of Prosecution has misinterpreted, the essence of the
Jjudgment as the same is not in accordance with the judgement of the
Honorable Services Tribunal, Khyber Pakhtunkhwa, Peshawar as the Tribunal

has categorically ordered that the competent authority may post the

At <ol




undersigned = anywhere BUt_ “having regard to the seniority of the

undersigned. The ibid letter of directorate of prosecution will again create the

same old scenario by directing the undersigned to assume the charge of Senior ‘

Public Prosecutor at Swabi under ajiinio’f officer who is already posted there
as District Public Prosecutor. Postiﬁg of the undersigned under his junior
officer and, hence, the Tribunal order will be flouted. (copy of the said letter is
enclosed as annexure -B) | |
4. It is also pertinent to mention that the undersigned is a senior Prosecution
Officer in BS-19 at serial NO.3 of the seniority list of BS-19 Prosecutlon officers
and being in promotion zone to be promoted to BS-20.

5. It is also pertinent to mention here that the undersigned is at the verge of
retirement and is going to be retired on 04.10.2024

6. It is, therefore, humbly requested that if the competent Authority in its
infinite wisdom deems appropriate to post/ transfer the undersigned
anywhere but having regard to the seniority of the undersigned in Iight of the
ibid judgement of the Honorable Services Tribunal, Khyber Pakhtunkhwa,

Peshawar, the undersigned will obey the same in letter and spirit.

Sincerely yours -

//\L—A/é

(Shah Zada)
District Public Pfosequtor,
Bajaur./

et
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