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The implementation petition:
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fixed for implementation repcrt before Single
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By the order of Chaiy:




|-
e "BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, -
| PESHAWAR. -
g Ut 20
éfeeeaﬁw Jetilmr o )

| 'Appéal No.7787/2021

' Mr-.Razéém'Khan ............ eedles e e —————— Appe]fant

- : VERSUS |

‘ Secretary to Government, Khyber Pakhtunkhwa, o
Health Department Peshawar.....................ccceco............. Respondents

"INDEX

-S.No. Description of documents. - Annexure | Pages. -
|1 | Implementation - application  with |’ : 1-2
' | affidavit. . :
12 -+ | Attested copy of order/ }udgment dated A 3-8
1 "  05042023 ' o '
AR Petltloner/ Appellant
o Through
Daris Kh
—Advotate Suprem

" Dated: 25.07.2023




™

0,

BEFORET. HE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

5«@4&2:‘7%4 1%}1%7’% - S /2023 K"‘é‘sﬁai"—‘r‘f?;::‘;’:.“'*

Appeal No.7787/2021 Diary Na.

l)m.sd_gé’Aj 7/ }3

Mr. Razeem Khan, Senior Clinical Technologist (Radlology) BS-18,

Govt. Naseerullah Khan Babar Memorial

Hospital, Peshawar........c..ccooiiiiiiiiniiniiiiiiiiiein, Appellant
VERSUS

Secretary to Government Khyber Pakhtunkhwa
Health Department Peshawar... . Respondents

Application for implementation/ Execution
of judgment/ order of Service Tribunal dated
05.04.2023

Respectfully Sheweth

1y That this Hon’ble Tribunal vide judgment/ order dated 05.04.2023
accepted the appeal of appellant. (Attested copy of judgment/ order
dated 05.04.2023 is attached as Arnexure “A”)

2)-- That petitioner approached . the concerned authorities for the
implementation of judgment/ order dated 05.04.2023 but they paid

no heed. (Copy of appllcatron is annexed)

3) - That respondents are mtentlonally not implementing the order/
Judgment of this hon’ble Tribunal Wthh comes within the deﬁmtlon

of contempt of court/ Tribunal

4) That justlce demands ‘the order of this Hon ble Tnbunal be

nnplemented in true. letter and splrlt




@

It is, therefore, humbly prayed that respondents may please be
directed to implement/ execute the order/ judgment dated 05.04.2023

in true letter and spirit and all the benefits be awarded after the

Appellant/ Petitioner
Through

decision of the Hon’ble Tribunal.

Daris Kh
~Advoeate-SUpE

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents of the

Application are true and correct to the best of my knowledge and belief to
the best of my knowledge and belief and nothing has peen concealed from
this Hon’ble Tribunal.
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) Service Appeal No. 7787/2021
BEFORE: ROZINA R]ZH]\’IAN - MEMBER(T) R
- MUHAMMAD AKBAR KIIAN---  ME MBER(E)

Mr. Rd/C(,]Tl Khan Senior Clinical Technologist (Radiology) BS-18,
Government  Naseerullah Khan Babar Mecmorial IIosp1lal,

Peshawar.......ooviviiiiiinniniiiis e (Appellanr)
' VERSUS i

1. Chicf Secretary, Government of Khyber  Pakhtunkhwa, Civil
Secretariat, Peshawar,

2. Secretary to Government, Khyber Paldmmkhwa Healih Department
Peshawat. '

3. Director Genceral Health Services; Khyber Pakhtunkhwa Pcbhdweu

4, |Mcd1ca] Superintendent, Govemmc;nt N dsoeiulhlh Khan Babar
Memorial I,Iospltal Peshawar.

5."Mr. Jami) Kban '$S/O Muhammad Khan Senior Clinical Iechno logist
(Radiology) BS-18, Government Nascm ullah Khan Babar Memorial

Hospital, Peshawar. .o eeeeneeeeeceeeesieeeeee oo (Respondents)
: 14
DARIS KFAN, :
. Advocate - For Appellant.

ASIF MASOOD ALY STIAL, ‘ .
Deputy Disirict Attorney, ---  Forofficial respondents No. 1 to 3

ASHRAYF AL KHATTAK,

Advocate ‘ - For respondent No. 4
Datc of Institution.................2 25.11.202]
Date of Hearing.................... 05.04.2023
Date of Decision.................. 05.04.2023

JUDGMEN1

MUHAMMAD AKBAR KHAN, MEMBER(E):- ] he instant service

appeal has been instituted under Section 4" of the Khyber Pakhtunkhwa
i

Scrvice Tribunal, Act 1974 with the praycr as copicd ‘oc],o\lw.;
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Ihe ('\Iem‘ of the appel!ant and letter No 8068—
i i { [ | o ]: f“ i

.'l
|

GNI(BMH (!afed (}6 10. 2021 mav kindly be set a.szde
and the appellanr may be retained on same pos*t of

Senior Clinical ‘Teclmol'oglsr (Rudiologp) BS-18 at

Government  Naseerullali  Khar  Babar Hospital

P('zsh(zwar with all service benefits. Any other relief

which this Hon’ble Court deems appropriate in the
-l  circumstance of the case may kindly be granted in Javor

3 ) q
of petitioners.

| 02. | Brief facts. of the casc arc that the appellant was posted as
| , , :
i Clinical Technologist Radioloéy (BS-17) at Government Nasecerullah
lKhan Babar Mcmorial Hospital aoambl a vacant post with effect from
' . | L 01.04. 2021 ‘by rcspondent No 2 v1dc Notif matlon datcd 24.06. 2021 1le
was promoted to the post of Scmor. Umlca Technologist BS-18 on
i ‘ | - regu}‘ar basis vide Notiﬁcation dated 11.08.202]1 and through subsequ.cnt
\“\\I\;otiﬁcation he was again posicd at Government Nasccrullah Khar; Babar

w ' " |

\/, Memorial  Hospital on 28 09.2021. lhmugh the samc Notification

respondent No. 5 was also postcd in the samc hospital against the same

i ~ post and rCSpondcm No. 4 wrote a letier to respondent No. 3 regardihg
non availability -Q‘f the post bf Senior Clinical Technologist BS-18 in
‘order to adjust the a'ppcl_lant as respondent No. 5 had been adj'ustcd‘
against the said post. Tecling aggricvca the appellant filed de'partm?cntal
ref;resentation olnl 08.10.2021 which was not 1‘e§}aox1ded fo whereaﬁer‘he

S filed service appecal on 25.11.2021. During, pcndoncy of -his service

.}’ ST "D appeal u.spondcnt No. 2 issued two N()Lxhcallons on 03.12. 2021 in partial

“modification oF dcparlmcntal Notification dated 28.’09.’202] the'apgcllam

_b___"
. ¥




“was transferred to DHO,

Peshawar and then further posting of appellant

[ - 10 CD Landi Arbab (Pvi. Center), Peshawar vide order dated 1(1).01'.2‘0|5‘2-'2|. |

Feeling apgrieved from the said Nbiiﬁcation, the ap'ﬁéllént ;’ﬁ'led'

departmental representation which - was not responded 1o, h':enAce. the

appellant approached the Service Tribunal with the request 1o submit

amended service appeal on 27.01.2022.

V- ' . . L . .
4 03. ! Notices were issued 1o the respondents, ‘who submitted their
comments, whercin they refuted the assertions rajsed by -the appeliant in
. r~ Q .0
his appeal. We have heard argumcnts of learned counscl for the parties

and have gone through the record with their valuable assistance.

04, L.carned ¢ounsel for the appellant contended that on promotion,

N ]thcappellant was posted as Senior Clipical. '}"cchnc?logislt and he a;surped.
R “the charge {)'F the' said péSt on 2%8.0912021 at A(}'ovemment.Naseérulla.h‘ , |
Khan Babar Mecmorial I-Iospiial. He was ftransferred from the said

| . - Hospital without co'mpl_c@ing his 1'1'01'111'@1 tenure; that it was incumbent
'"\k}\ u{aon respondent No. 3 & 4 td adjust the J‘CS})Ol)dgnt No:. 5 to any ol’hcr
\J post not on the post of the alppcllant. He Lli-'l.'h()l' argued that respondent
%b\: No. 4 is not Iegally entitled to lay off the appchant as he has no authority
| for the purpose; that the impugned NotiI]_cation/ord'crs and letter are

i - -based on favoritism, mala'ﬁdc.ahd pre-maturc and issued in violation of

law, rulc and policy.

~05. M. Ashraf Ali Khan Khattak, [.cgal Advisor for respondent
P No. 4 contended that the charge assumApti(m report of the appellant is

bogus and fabri)cated for which the appcliant is lable to be procecded

Section 195 Cr.P.C. That the appellant has no vested right 1o be
o ; | o v '

Pl i
| S il a1




NG

posted against the post of Senior Clinical Technologist at Naseeruljah

Khan Babar Memorial Hospital Peshawar, ‘I'hat according o Section 10

. of the Khyber Pakhtun Jivil Sorval \d !
| ?,c K hy bc:_yl?a,lgh,mnk,hwa Civil Servant Act) 1973 ng d)ﬁe"l"léé l'l"xe'rl'gll{l ‘
at the station of his own choice. IIc further contendcd thal'l

to be posted

thc impugned Notification has been issucd by the competent authori uy

and not by respondcnl‘ No. 4. That the appellant and priva'te respondent

~

No. 5 both are civil servants and under. legal duty to adhere to the

commands of the competent authority. Tlc submitted that respondent No.
r : ,

5-had already assumed the charge against the vacant post of Senior

Clinical Technologist, therefore, there was no-room for appellant to be
. . ) [4]

adjusted.

06. I.earncd Deputy District Attonney lor respondents No. 1 to' 3
has relicd upon thc arguments advanced by learned counsel for the

' Ilcspondent N(u 4. o '
|

07. Available record reveals that one. post of Senior Clinical

&\il‘cchnologist_ (BS-18) 1n Nésccmlflah Khan Babar Memorial Tospital

\—- Peshawar was lying vacant. The appcllant was. working in the said

ce lr-‘..“. l'

hospital as Clinical Technologist (3S-17) sincc 26.06.2021. After
issuance of his promotion 01‘d§r to BS-18 he was 'assigncd responsibilitics
of the In-charge of Radiology Unit.b‘y the management of the hospital
vide order dated 07.09.2621. On promotion of the appcllam‘to the post of
i Scnior Clinical 'i’cc'lmologist (3S-18) he was posted in the same hospital
vide Notification dated 28.09.2021. Vidc the samc Notiﬁcatioln' anothcr
Senior Technologist (BS-18) Mr. Jami] Khan, who is recspondent No. 5in
the init_aht appeal, was also posted in the same hospital. Since there was

one post of Scnior Clinical Technologist (BS-18) in the hospital, posting
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of two officérs creatcd an anomaly for the hospital.. The MS of thc

ho';pual (respondcnt No 4) gave charg,c of the post of Semor Chmcal

" Technologist to Mr Jamil Khan and reportu:i the matter to the Dn'cctox

(Jcncral Ileahh Scrv:ccs (rcspondcnl No. '5) Aficr lapse of more than two.

L | : | H
months the rcspondcnt No. 2 addrcsch thc anomaly by postmg oui the

al)pcllant from Nascerullah Khan 'nga_u' Mcmorial 1ospital and placed

" his services at the disposal of DIIO Peshawar.

08. The rcspondcnts have relicd on the ground that the charge
assumptlon report on part of the appellant is tempered and bogus The
quest-ion before the Tribunal is not who assumed the charge of the vacant
post fi lf" rst. The question is Wimo was cntitlcd and dcéervcd to be given
charge of the post in accordance with the spirit of law and mles The MS
of thc Hospital had no powers undcr 1hc rules to utilize his dlscretloﬁ by
rl]owmg the rcspondcnt No. 5 to assumc charge and repamiating the
appellant. He was required to immediately bring thc matter into. the
noucc of compctcnt authority (respondent No. 2) for rectification of the

postmg ordcr leerSG the rcspondcm No 2 while rosolvmg the issucd

: dad not take into consideration ihc fact 1hat the appcl!am was alrcady

serving in the hospital for the ‘last ﬁvc‘ months. He was scnior to the
respondent No. 5 and had‘alrcédy been assigned responsibilities as In-
charge of Radxology Unit. As such the appellant deserved preferchual
trcatmcnt The appcllant bcmg scnior to the 1cspondcnt No. 5 had the
prcfcr;nti‘aétl right to be adjustcd against the original post of Senior
Clinical Technologist (13S-18) in the Nésccruﬂah Khan Babar Memoria].
Hospital where he was alrcady working for the last five months against a

fower post. The dictum of preferenual trealment of a senior civil scrvant

o T R I ¢
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[‘, : . in such like circumstances has been established by Peshawar High Couri',
P ‘
|

in its judgment in Writ Petition No. 810-P dated 02.06.2015,

09. - In view of what has been di';cu‘;':cd above we accept the instant

appeal as prayed for and sct aside the lcucr of MS Nascerullah tKhaﬂn :
'1 : . | ! [ I S T R I N R | S
] ‘ Babar 1103p1ta1 datcd 06 10.2021 and _s'ubscquent Notlﬁcation: of

“ respondent No. 2 dated 28.09.2021 . ansi'gn.‘ g

10. Pronounced in open court at Péshawar and given under our
3 " hands and seal of the Tribunal this -05%ay of $Aprik, 2023 5
| 1 |
: | /
! a
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Secretary to Govemment of I\hyber Pakhtunkhwa
Health Depaalment Peshawar o

'APPLICATION ~ FOR  COMPLIANCE/
IMPLEMENTATION "OF THE ORDER
DATED 05.04.2023 OF THE -HON'BLE
KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR PASSED IN
S.A.No.7787/2021 IN LETTER AND SPIRIT.

: Respected Sir,
Please comply with the 01dcr dated 05.04.2023 of the Hon’ble
Khyber Pathuan\va Service Tribunal, Peshawar in S.A.No. 7787/2021 in

letier and splm without fanl d!]d obh;,c.d (Cemﬁed copy- altached)

I'hanking you, Sir

Dated: 15.06.2023
Appl icant

i\ /»L/v /5//”5// .
Razeem’ l\h.m
Senior Clinical Technologist (Radlology)
BS-18 Govt. Naseerullah Khan Babar

Memorial Hospital, Peshawar '
Cell: 0333-9118930

C.C

- Registrar KP Service. lubunal Peshawdr

- D.G. Health, Peshawar.

- MS Naseerullah Khan Babar Memorial Hospital, Peshawar
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