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26.07.2023 The implementation' petition- of Nir. Rnzeem ! 

Khan submitted today by Mr. Daris Khan Advocate, it i
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i

fixed for implementation report before Single Bench at '

0/-Peshawar on Original [-ilr;

requisitioned. AAG has noted the next datfc.

By the order of CHaii-nian,

;

i

i

:
!

f



..

BEFORE THEKHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Appeal No.7787/2021

Mr.Razeem Khan Appellant
VERSUS

Secretary to Government, Khyber Pakhtunkhwa, 
Health Department Peshawar............................. Respondents

INDEX
S.No. Description of documents. Annexure Pages.
1 Implementation application with 

affidavit.
1-2

2 • •• Attested copy of order/ judgment dated 
05.04.2023

A 3-8

Petitioner/ Appellant

Through

Daris Khan____
A-dvocaf^Suprem-

Dated: 25.07.2023
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR.

Appeal No.7787/2021

®<hybcr PakhtHkiiwa
Service Tribunal

t>iary

M/o 7
Mr.Razeem Khan, Senior Clinical Technologist (Radiology) BS-18, 
Govt. Naseerullah Khan Babar Memorial 
Hospital, Peshawar Appellant

VERSUS

Secretary to Government, Khyber Pakhtunkhwa, 
Health Department Peshawar.............................. Respondents

Application for implementation/ Execution 

of judgment/ order of Service Tribunal dated
05.04.2023.

Respectfully Sheweth;

1) That this Hon’ble Tribunal vide judgment/ order dated 05.04.2023 

accepted the appeal of appellant. (Attested copy of judgment/ order 

dated 05.04.2023 is attached as Annexure “A”).

That petitioner approached the concerned authorities for the 

implementation of judgment/ order dated 05.04.2023 but they paid 

. no heed. (Copy of application is annexed).

2).

3) That respondents are intentionally not implementing the order/ 

judgment of this hon’ble Tribunal which comes within the definition 

of contempt of court/ Tribunal.

4) That justice demands the order of this Hon’ble Tribunal be 

implemented in true letter and spirit.

I



It is, therefore, humbly prayed that respondents may please be 

directed to implement/ execute the order/judgment dated 05.04.2023 

in true letter and spirit and all the benefits be awarded after the 

decision of the Hon’ble Tribunal.

Appellant/ Petitioner 

Through

Daris Kimii— 
-Advoeate-SugS

AFFIDAVIT

I, do hereby affirm and declare on oath that the contents of the 

Application are true and correct to the best of my knowledge and belief to 

the best of my knowledge and belief and nothing has ^een concealed from 

this Hon’ble Tribunal.

Deponent
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BEFORE: jvn:MnER(j)
MEMBliROi)

M. Razeem Khan Senior Clinical Technologist (Radiology) BS-)8 
Government Naseerullah Khan 
Peshawar....

Babar Memorial Hospital,
........................{Appellant)

VEI^SUS

1. Chief Secretary, '
Secretarial, Peshawar.

2. Scci'claiy to Government, Khybcr Palditunkhwa, Health Department 
Peshawar.

3. Dkeetor Genera] Health Services, Khybcr Ihskhtunkhwa, Peshawai-.
4,1 Medical Superintendent, Government Nascerul.i.ah ' Khan

Memorial Hospital, Peshawar.
5. Mr. Jamil Khan S/O Muhammad Khan Senior Clinical Technologist 

(Radiology) BS-18, Government Naseerullah Khan Babar Memorial
(./?espon den ts)

CJovernment of Khybcr Pakhtunlchwa, Civil

Babar

T’lospital, l^eshawar

Present!

DAR.IS KHAN, 
. Advocate I'oi' Appellant.

ASIF MASOOD AL! SHAH, 
Deputy District Attorney, For official respondents No. 1. to 3

ASFOGVF AIJ KHAM'AK, 
Advocate Foi- respondent No. 4

Date of TnstiitJtion 
Date of Hearing.. 
Dale of Decision..

25.11.202]
.05.04.2023
,05.04.2023

JUDGMENT

MIJHAMIVl AD AKBAR KHAN, MEM IjElHE'l:- The instant service

appeal has been instituted under Section 4 oi‘lhc Khyber Pakhtunkhwa 

Service 'I'nbunal, Act 1974 with the prayer as copied below;

niua acceptance oj this appeal the impugnedan f,v

)
Notification No, SOfNnj/S-60/2021 dated 2H, 09.2021 to

2K'h
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the extent of the appellant and letter No. 8068-
i1

73/GNKBMH dated 06.1(}.202J may kindly be set aside

and the appellant may he retained on same post of 

Senior Clinical Technologist (Radiology) BS-18 at

Government Naseerullah Khan Bahar Hospital

Peshawar with all service benefits. Any other relief

i which this Hond)le Court deems appropriate in the

circumstance of the case may kindly be granted in favor 

of petitioners.
!

c

02. Brief facts of the case are that the appellant was posted as 

Clinical Technologist Radiology (BS-17) at Government Naseerullah

Kllan Babar Memoriai Hospital against a vacant post with effect from
r

01.04.2021 iby respondent No. 2 vide Notification dated 24.06.2021. lie

was promoted to the post of Senior Clinical Technologist BS-18 

regular basis vide Notification dated 11.08.2021 and through subsequent 
.^^T^^^;^otirication he was again posted at Government Naseerullah Khan Babar 

Memoriai Hospital on 28.09.2021. 'i’hrough the same Notification 

respondent No. 5 was also posted in the same hospital against the same 

post and respondent No. 4 wrote a letter to respondent No. 3 regarding 

non availability of the post of Senior Clinical 'I'echnologist BS-18 in 

order to adjust the appellant as respondent No. 5 had been adjusted 

against the said post, feeling aggrieved the appellant filed departmental 

representation on 08.10.2021 which was not responded to whereafter he

on

t

filed service appeal on 25.11.2021. During pendency of his service 

appeal respondent No. 2 issued two Notifications on 03.12.2021 in partial 

rhodificatioh of departmental Notification dated 28.05l202] the'appellaht

]

.1

f
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(g)1

3;

■was transferred to DHQ, Peshawar and then I'l 

to CB Lahdi Arbab (l^vt. Center),.Pcsliawar'vide 

PeeJing aggrieved from the said 

departmental representation which 

appellant approached the Service Tribunal 

amended service appeal on 27.01.2022.

lurl.her posting of appellant

order dated 10.01.2022.

Notification, the appellant filed

was not responded to, hence the 

with the request to submit

• 0

Notices were issued to the respondents, who submitted 

comments, wherein they refuted the assertions raised byrthe appellant in 

his appeal. We have heard arguments of learned counsel for the parties 

and have gone through the record with their valuable assistance.

03.. t

their

04. luCained counsel foi the appellant contended that on promotion, 

the appellant was posted as Senior Ciinical Tcchnologist and he assumed 

the charge of the said post on 28.09.2021 at Government Naseerullah 

Khan Babar Memorial Hospital. He was .transferred from the said 

Hospital vvithoul completing his normal tenure; that it was incumbent 

upon respondent No. 3 & 4 to adjust the respondent No: 5 to any other 

post not on tlie post of the appellant. He further argued that respondent 

No. 4 is not legally entitled to lay off the appellant as he has no authority 

for the purpose; that the impugned Notification/orders and letter 

based on favoritism, malaftdc and prc-maturc and issued in violation of 

law, rule and policy.

N

are

05. Mr. Ashraf Ali Khan Khattak, hcgal Advisor for respondent 

No. 4 contended that the charge assumptio.a report of the appellant is 

bogus and fabricated for which the appellant is liable to. be proceeded 

Section 195 Cr.P.C. 'I'hat the appellant has no vested right to be

!

!;
I Ii /ex

•s. -
y-*
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posted against the post of Senior Clinical Technologist at Naseerullah 

Klian Baba]- Memorial Hospital Peshawar, ' 

of tip KJ-iybcr PakhlTJn]<^-iwa Civi l Servant AqV, 

to be posted at the station of his
I

the impugned Notification has been i

lhat according to Section 10 

1973 no' obe'bas the'right 

choice. He iurther contended that

■I

own

issued by the competent authority

and not by respondent No. 4. That the appellant and private respondent 

No. 5 both
11 i :

are civil servants and under, legal duly lo adhere to the 

con-imand.s of the competent authority. He submitted that respondent No.
i!
!

5 had already assumed the charge against the vacant post of Senior 

Clinical '1 cchnologist, therefore, there was no-room for appellant to be 

adjusted.

Learned Deputy District Attoiincy lor respondents No. 1 to 306.

has relied upon the arguments advanced by learned counsel for the

lespondent No. 4. I

07. Available record reveals that one post of Senior Clinical

^'yl'cchnolojpst (BS-18.) in Naseerullah Khan Babar Memorial Hospital 

Peshawar was lying vacant. The appellant was. working in the said

I

hospital as Clinical Technologist (BS-17) sin.ee 26.06.2021. After 

^ issuance of his promotion order to .BS-I8 lie was assigned responsibilities

of the In charge of Radiology Unit by the management of the hospital

vide order dated 07.09.2021. On promotion oflhc appellant to the post of

Senior Clinical Technologist (BS~I8) he was posted in the same hospital

vide Notification dated 28.09.2021. Vide the same Notification another

Senior 'I'echnologist (BS-18) Mr. Jamil Khan, who is respondent No. 5 in

^STE3>. the instaiit appeal, was also posted in the same hospital. Since there was

one post of Senior Clinical Technologist (BS-1 <S) in the hospital, posting
.>y^or r*-.:

A
Kh

1‘ i JvJi wj»
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t of two officers created an anomaly for the hospital. The MS of the 

hospital, (respondent No.4) gave charge of the post of Senior Clinical 

Technologist to Mr. Jamil Khan and reported tlic matte^ to the Director 

General Health Services (respondent No.3). ARcr lapse of more than two 

months the respondent No. 2 addressed tiic anomaly by posting out the 

appellant from Nascerullah Khan Babar Memorial Hospital and placed 

his services at the di sposal of DI10 Peshawar.

ci.

\

the ground that the chargeThe respondents have relied 

assumption report on part of the appellant is tempered and bogus. The 

question before the Tribunal is not who assumed the. charge of the vacant 

post first. 'Ihe question is who was entitled and dcsei-ycd to be given 

charge of the post in accordance with the spirit of law and rules. Ihe M.S

on08.

of the Hospital had no powers under the rules to utilize his discretion by

charge and repatriating theK kllo^ving the respondent No. 5 to assume

required to immediately bring the matter into theAppellant. He

notice of competent authority (respondent No. 2) for rectification of the

was

pondent No. 2 while resolving the issuedposting order. Likewise t;he 

djd not take into consideration the fact that the appellant was already

res

serving in the hospital for the Iasi five months. He was senior to the

respondent No. 5 and had already been assigned responsibilities as In-

Unit. As such the appellant deserved preferentialcharge of Radiology 

treatment; The appellant being senior to the respondent No. 5 had the

preferential right to be adjusted against ihc original post of Senior 

Clinical Technologist (BS-18) in the Nasecrullali Khan Babar Memorial 

Hospital where he was already worldng for the last five months agamst a 

lower post. I'he dictum of prcrcrcntial Ircalmcnt of a

Rested

A. ^

c • i H < M •
senior civil servant] StChyiie*-

1
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Xl
in such like circumstances has been established by Peshawar High Court, 

in its judgment in Writ Petition No. 810-P dated 02.06.2015.

In view of what has been discu.sscd above we accept the instant 

appeal as prayed for and set aside the letter of MS Nascerullah Khan
1 ' I ! ' ' , ! i . i ' ' ■ i' I !! ■ . . It I 111 I
Babar Hospital' dated 06.10.2021 and subsequent Notification of 

* respondent No. 2 dated 28.09.2021. Consign.’. ■

09.

I I

?•10. Pronounced in open court at Peshawar and given under 

hands and seal of the Tribunal this ■O'^^’day ofi^prJ% 2023.

our

f'k5

\

. (MlJl 1 AJ^^llviAD AKBARK 
MIMBER (E)

V-. :

\N)(R02iINA REl-MAN) 
/ffiMBER (J)

*Kamranullah*

fj

S«v,ce Tribunal

o/- l-'i'csc."' 
Number of ^ 

Copying Fee_
Crgent___

_____
NEir.o
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To

% Secretary to Government of KJiyber Pakhtunkhwa 
Health Department, Peshawar. .

Al'PLICATION FOR COMPLIANCE/ 
IMPLEMENTATION OF THE ORDER 

DATED 05.04.2023 OF THE HON’BLE 

KHYBER PAKHTUNKHAVA SERVICE 

TRIBUNAL PESHAWAR PASSED IN 

S.A.No.7787/2021 IN LETTER AND SPIRIT.

Respected Sir, • . .

Please comply with the order dated 05.04.2023 of the Hon’ble 

Khyber Pakhtunklnva Service Tribunal, Peshawar in S.A.N6.7787/2021 in 

tetterand spirit without fail and obliged. (Certified copy- attached)

Thanking you, Sir

•Dated: 15.06.2023

Applicant

/

RazeemKhaii
Senior Clinical Technologist (Radiology) 
BS-18 Govt. Naseerullah Khan Babar 
Memorial Hospital, Peshawar 
Cell: 0333-91 18930

(yb

C.C.
Registrar KP Service.Tribunal, Peshawar..

^ - D.G. Health, Peshawar.
■ 7 MS Naseerullah Khah Babar Memorial Hospital, Peshawar

I
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