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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Execution Petition No. SSY /2023

Khvbher Pakitutihwa

In service Tribonat .

Appeal No. 1506/2022 pines no G LY

YL /23

Mr. Mumtaz Ahmad, PMS Officer (BPS-17) (Retired),
Establishment Department, Khyber Pakhtunkhwa Peshawar.

................................. PETITIONER

VERSUS

The Government of Khyber Pakhtunkhwa through Chief
Secretary, Khyber Pakhtunkhwa, Peshawar

The  Secretary  Establishment Department, Khyber
Pakhtunkhwa, Peshawar.

The Secretary Finance Department, Khyber Pakhtunkhwa,
Peshawar.

........................... RESPONDENTS

EXECUTION PETITION UNDER SECTION 7(2)(d) OF
THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF
THE KP SERVICE TRIBUNAL RULES 1974 READ
WITH SECTIONS 36 AND 51 OF THE_ CIVIL
PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE
JUDGMENT DATED 28.03.2023 IN LETTER AND
SPIRIT.

R/SHEWETH:

1-

That the petitioner filed service appeal bearing No.
1506/2022 before this august Service Tribunal against the
minutes dated 25.09.2017 and for his national promotion
to the post of BPS-18 w.e.f 30.11.2015.

That the appeal of the petitioner was finally heard and
decided on 28.03.2023 and as such the ibid appeal was
allowed in favour of the petitioner with the following relief
by this august Service Tribunat:

"In view of the above discussion, the appeal in
hand is allowed and it is directed that the case of
the appellant be placed before the Provincial
Selection Board For consideration for
proforma/notional promotion to BPS-18 from due
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date w:thm a period of 03 months of receipt of this
Judgment”,

Copy of the judgment dated 30.05.2022 is attached as
annexure................._......,._..g .................................... A

That after the judgfnent dated 28.03.2023 the Registrar

~of this Honorable Tribunal forward the same to the

respondents department vide latter dated 05/06/2023 for
implementation but the respondents are reluctant to
implement the Judgment dated 28.03.2023 in letter and
spirit. Copy of the latter dated 05/06/2023 is attached as
ANNEXUIE 4vyavenssasunrsarsarsarssrsesssnssssssnssnsnasnsnsnvsnsnnnns B.

That petitioner having no other remedy but to file this
implementation petition.

It is therefore, most humbly prayed that on
acceptance of the instant execution petition the
respondents may kindly be ‘directed to implement the
Judgment dated 28.03.2023 in letter and spirit. Any other
remedy which this august Tribunal deems fit that may

also be awarded in favor of the petitioner.

L

THROUGH:

NOOR MOHAMMQD KHATTAK
ADVOCATE SUPREME COURT

AFFIDAVIT |
I Mumtaz Ahmad, PMS Officer (BPS-17) (Retired),

Establishment Department, Khyber Pakhtunkhwa Peshawar, do
hereby solemnly affirm that the contents of this Execution Petition
are true and correct to the best of my knowledge and belief and
nothing has been concealed from this Honorable Court.

#4?NETT%
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 ATTHSTED

AL PESIIAWAR
Service Appt al No. 1506/202” :

Date of InStltutIO'l . ~19. 10.2022

Date of DeGlSIOH 28 03’2023

- Mumtaz Ahmad PMS Ofﬂcer (BPS- 17) (Retrred), Estabhshment Department

Khyber Pakhtunkhwa Peshawar.

i . - (Appellant
: VERSUS .

The Government of Khyber Pakhtunkhwa through Chref Secretary, Khyber .

Pakhtunkhwa, Peshawar and 02 others

(Respondents)
T zMRNOORI\/fUHAMMADIG{ATTAr( L
‘Advocate . - For appellant..
. 'MR. FAZAL SHAHMOHMAND, " -
_ Addmonal Advocate General : .- For respondents.'
MR. KALIM ARSHADKHAN ' - . CHAIRMAN .
MR: SALAH-UD-DIN , - . MEMBER (JUDICIAL)
JUDGMENT:
SALAH- -DIN MEMBER . Through the instant  service

appeal the. appel]ant has invoked Junsdxctron of this Trrbunal with

-

thep_rayer copled as below:-

' “that on acceptance of this appeal the zmpugned
'mmutes dated 25 09.2017 may very kzndly be set
aside ~and the appellpnt may be considered for .

notzonal " promotion: to the post of BPS—IS w.e f
- 30.11.2015 or before his retirement i.e 09.01.2016 "

\l.' e 4 ;
favour of the appellant . - g

""i

2 , Precrse averments as, ratsed by the appe]lant in his appeal are
that the appellant was a PMS Ofﬁcer (BPS-17) and. whtle servmg as

Deputy Secretary Labour De| uartment he was rettred from servrce




2.
-

P that before retnrement of the appellant 06 clear vacancies- for
. promotlon to the post. of BPS 18 were avatlable Wthh is evxdent

© from the workmg paper preparell for meetmg of the PSB scheduled

on 18.02. 2016 that- accordmg to. mmutes of -the PSB held on.

18 02 2016 the workmg paper for promotton to the post of BPS-18

could not be c0n51dered due to paucity of txme, that had the PSB

1]

considered the working paper for promotlon to the post of BPS-18 on

. the glven date the appellant was ellglble for promotton, that the

mactlon -of the re5pondents constratned the appellant to- ﬁle B

departmental appeal followed by ﬁhng of -Service Appeal

. with effeét from 09.01.2016 on attaitﬁnd the age of superannuation; :

No. 347/2016 before- thlS 'lnbunal whlch was de01ded vide

judgment dated 24 04. 2017, wnereby dlrectlons were 1ssued to the

S f . E respondents that the oase of the appellant be '~ considered wnth
l L . ‘

i
oS —

' ';reference to aVaxlablllty of vacancy and ehgtblhty of the appellant

for prornotton on or before hls date of retnrement ie 10 01.2016- and -

- ifa vacancy entxtlmg the appellant to promonon 1s found ava:lable :

' on or before his date of retlrement then the appellant shall be

conSLdered agamst such vacansy for presumptwe promotlon that it-

was durmg the executlon proceedtngs of the aforementloned :

Judgment that the respondents produced mmutes of meeting of PSB

" dated 25. 09 2017 whereby the appellant was not found eligible for

the appellant may avatl remeoy against the demsxon of PSB taLen in

*

promotlon, that vxde order dated 20 06.2022 passed by this

its 'meeting .dated 25.09.2})173 that the appel.lant ‘then ﬂled,"

. Trtbunal the execution petmon was filed with the observatlon that .-

atEfD
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* departmental appeal, however-of no avail, hence the instant service -

appeal.‘ AR ' S

3, ~ On admlssron of the appt al f'or regular heanng, notices were
"issued to the respondents who contested the appeal by way of filing
of para-wrse comments, wherem thev refuted the assemon rarsed by

the appellant in his appeal. .

4. Learned oounsel for the appellant has addressed hls arguments

Vsupportmg the grounds agltated by the appellant in his service

appeal On the other hand, leamed Addmonal Advocate General for

the respondents has controverted the arguments of learned counsel |

. for the appellant and has supported the, comments subrmtted by the

. respondents.

5. We have ‘heard the arguments of learned counsel for the
parties and have perused the record. ¥

" 6. A perusal of the reCord would show that- previously the
L appellant had approached thls Tnbunal by way of ﬁhng Servxce

Appeal No. 342/2016 for seekmg the rehef n questron It was

during the proceedmgs in the aforementioned ser\nce appeal on

.24 04 2017 that the mbunal was 1nformed that the name of the-'

- appellant had already been sent to PSB for notlonal promonon and

Ty

that result thereof was awalted The serv1ce appeal of the appellant. :

4

- was thus disposed of by this~ Tribunal vide order dated _24.04.2017
“inthe ter‘ms.reproduc'ed as ‘below:-- !
2. During the course of arguments the

- Tribunal was 'infcnned | that the rame of the
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appellant hae alreadjl been sénl to PSB for notional

o .promotion and that l‘eszzlt thereof is awaited. A ‘ -,

3. In view of tlle aboy'_z' we dispose of the instant ‘ |

' appeal "with the directions that the case of the -
p appellant . be 'conlsla"ered with reférerlce “to
‘ avazlabzlzty of - vacanzy and elzgzbzlzty of the
' appellant for promotion on or before his date of -
retirement i.e 10:01.2016 and if a vacancy entitlin g
the appellant to promotzon is found avazlable onor
before his date of retirement then the appellant
shall be canszdered against such ‘vacanhcy for
_ pre.éumptive pr_omoti‘og'a.‘ No order as to costs. File

T be consigned to the record room.

7. In liglrc of. the. above reproduced order of this Tribunal dated
24 04 2017 passed in prevmm serviee! appeal of the appellant lns
case of notlonal promotson was placed before Provmcxal Selectlon
Board in its meetmg he]d on 25.09.2017, however the board
observed that he was not ellglble for proforma promotlon to BS-18

: 'on the ground that at the tlme of meeting of Provincial Selecuon
Board scheduled on ,18.02.2016, there 'were only 08
vacancies, whlle the name of the appellant was- falling -at serial
No. 15 of the officers, whose names were placed before Prov1nc:1al

: Selectlon Board for promotict: 1o BS- 18. Ttis thus an adm1tted fact

that panel of officers sent for consnderatxon of Provmmal Selectxon |

Board for ite meeting scheduled on l_8.02.2016,'was-cons1stmg the
name of the appellant at serial No. 15 of the list. Working pepef of
ofﬁcers for their promonon to the post of BS- 18 was not con51dered
by the Prov;ncml Selectlon Board in its meetmg on- 18; 02 2016 on

the ground of paumty of tlme Subsequently, mee'rlng of Prov1nc:1al
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e Selecnon« Board “was helJ ,and Notiﬁeation d'ated

17. 06 2016, regardmg promotion of ofﬁcers of BS-17 to BS-18 was
_ 1;s.sued in _llght of. the _ recommendatlons of the same. The
' a%ore’xnentioned Notiﬁoation’~ dated ~~l7:06.2016 would show that

. only 04 ofﬁcers of BS 17 agsmst those, who were semor to the

T : appellant at the time of prekus meetmg of Provmcnal Selectlon
, 'Board held on 18 02 2016 stood promoted whtle there were 06

' vacanc1es avallable at the relevant time i€ ' 18.02. 2016 All thls .

“would led us' to the conclusion that had the meeting of the

Provmmal Selection Board was held on 18.02. 2016, vacancy for-

' promotton of the appellant would have been avallable It is evndent
| from the record that 06 vacanciés for promotion to the post of
‘ 'BS-l 8 were avaxlable pnor 1o the retn'ernent of the appellant but the

~ board did not consider the working’ paper on the ground of paucity

,_'of time, August Supreme Court of Pakistan in 1ts Judgment reported

: 252022 PLC (C S) 104 has grac:ously observed as below -

U o “9. In the present case the DPC has not
- T ' onsvdered the casé for promotion of respondent
and the reason asszgned is that he has retired. This . .
. reason given by the DPC, apparently, is no reason
o in law, in that, oncé the Model Workmg Paper for
| promotron of respondent was, placed before the
DPC it was. mcumhenr upon it to Have considered
and decided the same, for that, though the Iaw does -
not confer any vested rzght toa government servant E ‘
‘krur Yvw " to g"rant of promot'on “but the government servant. .

surely has a rzght in law to be conszdered for grant -

Y of promotzon. It is because of the department’s own.
'\h\ M . . .. .

Cervioa !) unu: ’f

DEARHL - non-vigilance and the DPC being insenitive to the

ATTHHTED
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employees who were on the verge of retirement of .

© which the employees could- not be made.

'responsible, cannot simply brush aside the case of

an employee by merely saying that he has retired.

_ Once the case of respondent has matured for

~ promotion while in service and placed before the

DPC before retirement, it was incumbent upon the '
DPC to fairly, justly and honestly consider his case
and then pass an order of grantmg promotzon and ‘

in case it does not grant promotlon, ‘to give reasons

. for the same. This was ‘ot done by the DPC and in

. our vzew such was a mzsca; rzago of ]ustzce of

+

respondent

~and itis direpted that the case of the eppe}léritbe plac.ed before the

‘ 8- - In yie'\%v of the above discussic;n, the appeal in hand is allowed .

Provincial Sele'ction'Board for consideration for proformé/notionai

promotlon to BS 18 from the due date w1th1n a penod of 03 months

‘of recelpt of c0py of this Judgment Partles are left to bear their own

" ANNOUNCED

28.03.2023

costs. File be consigned o the record room.

T

(SALAF-UD-DIN).
MEMBER (JUDICIAL)
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| . VAKALATNAMA *9 ”
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
~ PESHAWAR,
EKM.UL.; . : ’
At No /2023
| » (APPELLANT)
Mas A2y Jume o - (PLAINTIFF)
(PETITIONER)
VERSUS |
(RESPONDENT)

f ~ (DEFENDANT)

bo
gyﬁere

by appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our

~ Counsel/Advocate in the above noted matter, without any liability

for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. [ ]202

ACCEPTED

NOOR MOHAMNgD KHATTAK
ADVOCATE SUPREME COURT

KA RAN KHAN
UMAR(F%EOOQ MOHMAND
MUHAMMAD AYUB

‘MAHMOOD JAN

OFFICE: - ADVOCATES
Flat No. (TF) 291-292 3 Floor, :

Deans Trade Centre, Peshawar Cantt.

(0311-9314232)




