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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR

SERVICE APPEAL NO, I A 3^ 72023

Mst. Sima Gul, Principal (BPS-19),
6GHS Miran Shah, District North Waziristan under transfer to 
GGHSS Kotka Bilwar Khan, District Bannu.

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 
Elementary & Secondary Education Department, Khyber Pakhtunkhwa, 
Peshawar,

2- The Director Elementary& Secondary Education, Khyber Pakhtunkhwa, 
Peshawar.

3- The District Education Officer (F), North Waziristan.
4- The District Education Officer (F), Bannu.

RESPONDENTS

APPEAL UNDER SECTION--4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
TRANSFER ORDER DATED 21,0fe.2023 COMMUNICATED ON
12,07.2023 WHEREBY THE APPELLANT HAS BEEN
TRANSFERRED FROM NORTH WAZIRISTAN TO BANNU IN
UTTER VIOLATION OF TRANSFER/ POSTING POLICY AND
AGAINST THE APPELLATE ORDER DATED 08.08,2023
WHEREBY THE DEPARTMENTAL APPEAL HAS BEEN
REJECTED/ FILED ON NO GOOD GROUNDS.

PRAYER:
That on acceptance of this appeal the impugned transfer order 
dated 21.06.2023 to the extent of appellant at serial No. 2 and 
appellate order dated 08.08.2023 may very kindly be set aside 
and the appellant be retained at GGHS Miran Shah North 
Waziristan. Any other remedy which this august Tribunal 
deems fit that may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as
under;-

1- That appellant id the employee of the respondents department and 
performing her duty as Principal (BPS-19) with zeal and zest and up to 
the entire satisfaction of her superiors.
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2- That while performing her duty as Principal in GGHS Miran Shah North 

Waziristan, the appellant was transferred to GGHSS Kotka Bilwar Khan 
Bannu vide impugned notification dated 21.06.2023. Copy of the 
notification is attached as annexure ..A.

3- That it is pertinent to mention here that the impugned notification was 
communicated to the appellant through her what's app by the DEO 
North Waziristan on 12.07.2023. Copy of what's app cutting is attached 
as annexure B.

4- That it is worth mentioning that vide notification dated 02.0B.2023 one 
Miss Memona Akhtar SST (BPS-16) was assigned the responsibilities of 
the principal of the ibid school as additional charge. Copy of notification 
dated 02.09.2023 is attached as annexure C.

5- That appellant feeling aggrieved from the impugned transfer 
notification dated 21.06.2023 communicated on 12.07.2023 preferred 
departmental appeal on 12.07.2023 before the appellate authority 
which has been rejected vide appellate order dated 08.08.2023 on no 
good grounds. Copies of the departmental appeal and appellate order 
are attached as annexure D&E.

6-That appellant having no other pfficacious remedy but to file the 
instant appeal on the following grounds amongst the others.

GROUNDS:

A- That impugned transfer notification dated 21.06.2023 communicated 
on 12.07.2023 and appellate order dated 08.08.2023 issued by .the 
respondents are against the law, facts, norms of natural justice and 
materials on the record hence not tenable and liable to be set aside.

B- That appellant has not been treated in accordance with law and rules 
by the respondent department on the subject noted above and as such 
the respondents violated Article 4 and 25 of the Constitution of Islamic 
Republic of Pakistan 1973.

C- That the impugned transfer notification dated 21.06.2023 
communicated on 12,07.2023 is violative of Clause-I of 
transfer/posting policy of Provincial Government as the same is not in 
the best interest of public service. Copy of Transfer posting policy is 
attached as Annexure ;F

D-That according to the transfer and posting policy of the respondent's 
right person for the right job shall be posted, hence the impugned 
transfer notification and the subsequent notification dated 02.07.2023 
whereby a junior officer of BPS-16 has been assigned with additional 
responsibility as Principal of the school.

E- That the impugned transfer notification dated 21.06.2023 
communicated on 12.07.2023 appellate order has been issued by the
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respondents in arbitrary and maia fide manner, therefore, the same is 
not tenable in the eye of law and liable to be struck down.

F“ That the impugned, transfer notification dated 21.06.2023 
communicated on 12.07.2023 and appellate order are not passed in 
the public interest which is clear violation of judgments passed by this 
Honourable tribunal and Peshawar High Court, Peshawar. Copies of 
the judgments are attached as annexure Qt

G-That it is worth mentioning that the Election Commission of Pakistan 
vide notification dated 22.01.2023 banned all kinds of 
transfers/postings in the provinces of Khyber Pakhtunkhwa and 
Punjab. Copy of the Notification dated 22.01.2023 is attached as 
annexure H.

H- That appeilant seeks permission to advance other grounds and proofs 
at the time of hearing.

It is therefore, most humbly prayed that the appeal may kindly 
be accepted as prayed for.

Dated: 09.08.2023

APPELLANT
Through:

NOOR MOHAMI^D KHATTAK, 
ADVOCATE SUTOEME COURT

z.--
KAMRAN KHAN 

UMAR FAROOQ MOHMAND
&

rmMOOD JAN 
ADVOCATES

AFFIDAVIT
I, Mst. Sima Gul, Principal (BPS-19), GGHS Miran Shah, District North 
Waziristan under transfer to GGHSS Kotka Bilwar Khan, Bannu do hereby 
solemnly affirm that the contents of this Appeal are true and correct to the 
best of my knowledge and belief and* nothing has be^n concealed from this 
Honorable Tribunal.

DEPO



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

SERVICE APPEAL No._ 72023

EDUCATION DEPTT:SIMAGUL VS

APPLICATION FOR SUSPENSION OF THE OPERATION OF THE
IMPUGNED NOTIFICATION DATED 21.06,2023 & NOTICE
DATED 04,08-2023 TILL THE DISPOSAL OF THE SERVICE
APPEAL.

R/SHEWETH:

That the above-mentioned appeal along with this application has 
been filed before this august service Tribunal in which no date has 
been fixed so far.

1-

2- That petitioner filed the above-mentioned service appeal against the 
transfer notification dated 21.06.2023.

That In pursuance to the transfer notification a notice dated 
04.08.2023 for vacation of accommodation has also been issued; 
Copy of Notice is attached as Annexure

That all the three ingredients necessary for the stay is in favor of 
the petitioner.

That the transfer notification dated 21.06.2023 had been issued by 
the respondents in utter disregard of judgment and, law and 
prevailing Rules.

It is therefore, most humbly prayed that on acceptance of this 
application the operation of the notification dated 21.06.2023 and 
Notice Dated 04.08.2023 may very kindly be suspended till the 
disposal of the instant service appe^L-.

3-

1.

4-

5-

APPUCANT
THROUGH:

NOOR MOHAf^AD KHATTAK 
ADVOCATE S)/PREME COURT
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BETTER COPY OF THE PAGE NO. ^

GOVERNMENT OF KIIYBER PAKHTUNKHWA 
ELEMENTRY & SECONDARY EDUCATION 

DEPARTMENT

Dated Peshawar the June 2 P‘, .2023

NOTIFICATION

NQ.SO(S/F>E&SED/4-16/2022/Dosting/transfcr Consequent upon the approval of the 

Competent Authority and subsequent NOC issued by the Election Commission of Pakistan 

vide letter No. F.IO (l)/2023-Elec-II dated 11.03.2023, the following transfer/posting are 

hereby ordered, with immediate effect.

Remarks. To ,Name/Designation . FromS.No
GGCMHS No.2 

Lakki City

AVPGGHSNo.l, Mst Shabina Rehman 

Principal {BS-19)
1.

Sara! Naurang 

Lakki Marwat
' 4

AVPGGHSS KotkaGGHS Miran 

Shah North

Mst Saima Gul2.
Bilwar Khan -Principal (BS-19)
BannuWazirstan

SECRETARY TO GdV'lT OF KHYBER PAKHTUNKHWA 
E & SE DEPARTMENT

. Endst: of even No. & date
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BETTER COPY OF THE PAGE NO..
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GOVERI^MEmOFKliYBERPAKliTmfl^A: 
ELEMEmRY&SECOmARY EDUCATION. 

department .

Dated Peshawar Uie June 1V\ .2023

NOTIFICATION

No.SO(S/F3E«&SED/4-16/2022/nosting/transfcr Consequent upon the approval of the 

Competent Authorityan^ subsequent NOC issued by the Election Commission of Pakistan 

vide letter No.-F.IO (l)/2023-Elec-n dated 11.03.20.23, the following transfer/posting 

hereby ordered, with immediate effect.

Wi
are

4 . .

. RemarksToFrom, IName /Designation :.S.No.
AVPGGCMHS No.2 

LakkiCity . '
GGHS No.lMst Shabina Rehman' 

Princip^ (BS-19)
1. •y

-SaraiNaurang
Lakki Marwat '

AVP.GGHSS Kotka .GGHS Miran 

Shah North 

Waziistan

Mst Salma Gu) 
Principal (BS-19)

2.
Bilwar Khan

Bannu*;

SECRETARY TO GOVT; OF KHYBERPAKHTUNKHWA 
E & SE DEPARTMENT I

; "
.... f;
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BETTER COPY OF THE PAGE NO. ^

OFFICE OF THE DISTRICT EDUCATION OFFICER MALE

NORTH WAZIRSTAN DISTRICT

Dated 02.08.2023

No 7198-7204/DEO(F)NWTD

NOTIFICATION

In pursuance of worthy Secretary Education Khyber Pakhtunkhwa Peshawar 
transfer order Notification No. F.IO (l)/2023-Elec-Il dated 11,03.2023, Miss Memona 
.^tar SSt GGHS Civi! Colony miranshah is hereby nominated/declared as incharge of 
the school for supervision and look alter the school's learning process in the interest of 
public service. -

tors:
1. She is further directed to look after newly planted trees provided by Pak army.
2. Pay special concentration to enroll children.
3. She is completely responsible of the administration as well as functioning of Bio- 

Metric device, ensuring teaching/non-teaching staff attendance and maintains 
separate attendance register for Primary and High sect6ipn.

(ANIQA HUMA TAUQEER) 

DISTRICT EDUCATION OFFICER

NORTH WAZIRSTAN DISTRICT.

/
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To,
The Honorable Secretary,
Elementary & Secondary Education Department, 
Peshawar.

SUBJECT: CANCELLATION OF TRANSFER

Respected Sir,

With due respect it is statedthattoday on 12th July 2023,1 come to know about 

my transfer order through a WhatsApp Group. Where a letter was shared by 

the District.education officer (F) which stated my transfer order to Bannu.

Sir. The'transfer letter was initially.issued on 21®'June 2023 but till now I haven't 

been informed officially by any letter by the department, it's already 23 days 

passed to it.

. I have performed my duty honestly and punctually from the date of charge 

assumptions ofthe said post. .

The district administration and education department appreciate all kind of 

activities of the undersigned regarding my job. . .

. Sir, it is broughtto your kind notice that I am neither under any kind of report . 

or^ complaint nor have I demanded my transfer to Bannu but still I got 

transferred during ban.

Sir my promotion to grade 20 is due near and i am waiting for it. So It's an 

humbie request that the transfer order may kindly be cancelled and let me

continue my services in the North Waziristan in the best of public interest ,
/

I shall be very thankful to you for this act of kindness.

• ■

rDated: 12/07/2023
SIMAGUL
Principal

GGHS Civil Colony 
Miran shah NWTD

[4'

mm

■'.'i

f
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COVT.OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATIOND DEPARTMENT 

emalli aQOtlonofnaerpfi^mall.eonf 
001-922358a

Dated Poahflwaf tha Auouit 2023No. SOtS/F^ E&SED/4>16/2Q23

To

SlmaGul 
Principal (BS-19)
GGHS Kotka Bilawar Khan Bannu.

Subject APPEAL AGAINST TRANSFER ^

I am directed to refer to the subject noted above and to convey that your 
appeal has been filed being out of merit, please. .

i(SHA'^fi^HALEEM) 

SECTION OFFICER (S/F)
Enrfst: of even No. & Date:

Copy forwarded for information to: PS to Secretary, E&SE Department

ISECTIC^FRCER (S/F)

I
I
I

I

*

•i
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Posting >-Tronsfer Policy- updnlqd till 10 Jan, 2009V
2 /j *

;; :.f /•
•OfficBrs/o£5cJals occcptiJCOs nnd OPOs/SPb who are duo tovnsHi&wilhm One year 
may be posted on tJieir option ou .posts in.the.Districts of thcfr tioniicile and b 
allowed to serve Uiere (ill the rEtii;eiraeut ^ - ‘ i Z; r
‘DCOs and DPOs who ore due tu retire io the:-near future may also be posted in 
the.District'of their dutnieilu subject to thc'CoudUionfbaf snehipphing would be’ 
against non-administrative posts of cqulvaleiitiscales;

1

e r//

. I'
xii) In terms of Rulo-17(l) and (2) read with Sdhedule-Hi of the T^WfP Government 

Rules orBusiness 1985, transfer orofficersBhbwn.in column I of the following tabic 
shall be made by the Dulhorilies shown againsf each oE5cBr.in colu'mn2.tberE6£

*0

; i
Qiitsldc the Secretariat

. -i1. Officers of the all Pakislun Unifict'
Croup i.e. DMGj PSP including Provincial 
PoiicB.Offjccrs in BPS*18 and above.

Chief SecTfitary.in consultation with
Establishment .Dbpartment i 'nnd 

Deparbtient'fxQncefned with 
;lhe approval .of the Chief Minister. •V

2. Other ofTjcera in BPS-17and above to be - •
posted against scheduled imsts, or posK . 
normally held by the APUG, PCS{EG) and . 
PCSeSGj.

' i
i -da-,1
1

3. Heads of Attached Deparlmcnts and other
Officers in B-li) &. above in all the 
Departments.

•>
f ■

-do- .■

In the Secretariat I ■
.1
i 1. Secretaries Chief Secretary with the .approval of 

Ihe Chief Minister, j
;

Other Officers of and above the runk
of Section Officers:
a) Within the SameDepartmenl

b) 'Within the Sectcluriot from one 
Department to another.

2.
.1 v

.Scuretnry of the Department , • 
•edneeme'd. . •
Chief Secretary/Secretary 
■Estnblishmcnti

:

! 3. Officials up lo the rank of SuperiiUendenl:
3) Within the same Dcpartmenl

ii

:Secrelury.' of the ••••'.Department 
concerned,’

Secretary- of the Dept in con iullabon 
• with Head of Attached Department 
ebneemed.

Secretary (Establishment) •' .• •

■;

t , i

b) ;To and from un Attached Dcparlmcnt '

t!

c)Within Ihe Secretariat from one 
Department to another ,

•-i.

i ;
j

xitj) Wliilc considering posting/imnsfcr proposals nil: the concerned atithonlics sluili keeo 
in mind the following:.. ^

To ensure tliB posting of proper persons on proper ijosts. the'Perfarrainde 
EvaluaUun Repoit/annual confidential rept)rts,:past :and:prwent record of
service, perfomiunce on ;post held- phmently and in the past end nenertl
jjjcjwith Ricus onni. the concemod^f|5[fiftfflCi8l5 tS 

b) Tenure oiv ptesGiU;pt^
. pQstngItimfcts'Blna\\\5e‘'mt.\iehestpu'b\\c'inturcst. '•

t
a)

m
■ ‘Added vide Urdu circular idler No: SOR-y!(EiSiADyM/26()5i dated 9-9-2005,

4



■^‘VuiT;
' i'osUng-Transfer PollBy- updaJcii nil 10 Jan,‘iOuy .•,3-.

t' ■•■: »*

xiv) . Government servant including District Guvt. employedsfoeirng ag^ev^ due to the\^ . 
' orders orposting/trunsfer BUthoritlesmay seekremudy ixom'thc nexthigher authority- 

/the appointing authority as the casu.mayibe through; an appeal to bo Submitted: 
widiin seven days of the receipt of such orders.-Such ^appeal; aliallibo;di^sed,of • < ,

, withiit fjriecn days. .Tlie option of appeal against posting/transfer ordere could:bB -: 
exercisedoidy'inUicfulldwingcascs. i-..

V
•.*'

i

:•
i) Pro-mature posing/transfor or posting transfer in vidladcih of the prtivisidhs 

- of this policy.

ii) Serious and grave persona) (liumahitarian) grounds.1 .
i To streamline the poslinEs/transfbrs in thd District Govemniehtand to feraoVe 

any iriitant/confusions in tliis reguid llie provision of Rule 75 of the T4Qrth West Frontier • 
Province District Government Rules of Business 2001 iread with :scheduie -.TV thereof is 
referred. As per schcdule-lV tlic posting/lraiisfetring authorities for the offibors/officiais

. i

2.

! shown against each are as under-i

Authority;:.S.No. OfficersI

Provincial.Gavemjnent.Posting . of District • Coordination Officer and
Executive District Officer in a District ; , . ..

1.

PfdvinciaV'.Govcmt leht-Posting orDistrict Police Officer.2.
ProvincieVGovemihehtOdier Officers in DPd-l? and-ubove posted in the 

District. . /
3.v* •

Executive-District|Officer in.
honsultation .with District 
Coordination Officer.

Official in BPS-16 and belowA.

'h

As per Rule V25(2) of the Rules mehtibned above the District: Coordination 
Department shall consult the Govemment if it is proposed to:

Transfer Uie holder of.a tenure post h'cforcvthe; completion of his' 
tenurc or extend ihe period ofhis tenure; '

3.1; '

I.u)

b) Require un officer to hold charge of more tlmn one post fora period 
exceeding two months..

i
I

!
1 am Further directed to request that Ihe above noted policy may^be strictly dhsorvedt 4. r• .

] . /implemented. v-:i
f*

■ ■ m ■ ■ « • ■ ■■■•'■ ■ t*■• ■ ■ « P-* fl « p •

All cuncurned are requested, to ^psure Uiut:lcuurcs of die concerned officers/officialfl 
arc invariably mentioned in summaries submitted; to die Competent.-Authorities for 
Posting/Transfer.
{Auilioi-it)K- Latter No: SOIi-WE&ADn-4/2003 dated 24-6-2003J.

;
>
!

■ ■ ■ a ■ a pp p ii.a; p a p p a'p p a p p • a a p a a.a a a a a a ap p a a p-p p a p p p
y-

I

It has been decided by the Provincial Government tbatpostio^trsinsfet.orders bfBn 
Uie pfficem up to BS-19 except Heads of Attached Departments iirespeohYc of grades will be 
nodfiedby tlie concerned Admiiiistralivc Departments: with prior approvahof tlie Competent 
.Authority obtained on the Summary. The NotiGcatibns/ortlers .should ibe-issued as per 

. specimen given below for guidance. “ ..

Ail postiiig/transfor orders of 
•Departments .(HAD) shallhe issued by the Establishment DepartnieiU aiid the Admiiiistfativc 
Departments shall, send approved-Summaries to .'G&A •Department •for'.jssuance.'of 

; Notifications,. •

.!

BS-20 ;and above . and ^Heads'of Attached

r.-

■;n.
■J u

/
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. f:^^nSCMR43y 
■ V^uprciiit Court ftf Pakistan]

I'rcscut; Qa/i Fae/- Isa and Amin-ud-Din KImn, JJ 

PROVINCE OF SINDH and others—Petitioners

V•*

li ■iJ

Versus
SHAHZAD HUSSAIN TALPDR—Uespondent 
Civil Petitidn No. 407-K of 20 U), decided on 30th December. 2021.

(Againsl the judgment dated 15.03.2019 passed by the Sindh Service Tribunal at Karachi in 
Service Appeal.No. 815/2017)
(a) Sindh Civil Servants (Appciintment, Promotion and Transfer) Rules, 1974—

1^, 4(1)—Sindh Public Service Commission (Functions) Rules, 1990, R. 3(l)(i)^--Speciai Auditor, 
Cooperative. So.cieties—Appoimment, legality of—Special Auditor was required to be selected by liie 
Provincial Public Service .Commission ('the Commission')—Special Auditor was a grade 17 post and 
the Secretary, Cooperative Societies was not authorized to either select or appoinra person in Grade

• -M. ' .
Perusal of the originai file and documents, pertaining to the appointment, of the respondent as 

Special . Auditor. Cooperative Societies showed ‘only the relevant notification appointing Uie ‘ 
respondent; there is nothing therein regarding the number of persons who had applied for the position 
or Special Auditor, how many had participated, in the test and interview, the results of such test and 
interview, and culminating in a seriatim listing of the applicants in the order of merit - the meri'l list. 
The respondent was pre-rselected and appointed by the Secretary, Cooperative Societies and lliis \va.s
done wiTIioul making him take any test and/or interview

The Secretary issued the notification appointing the respondent by using the ubiquitous 
competent authority, without disclosing the designation and name of the competent authority. Secrelar> , 
also did not disclose that he hiniself was the competent authority in respect of appointments to a Grade 
16 position. To enable himself to appoint the respondent, the Secretary. illegally downgraded the ' 

, , . position of Special Auditor from Grade 17 to Grade 16, and. to ensure that the nexqs between him and
ihc rcsjiondenl went unnoticed the Secretary did not mention the full name of the respondent in the
noiificaiion and left out the names shared between them-'Mir'and'Talpur'.

icnii

Special Auditor was reouired to be selected by the Provincial Public Service CommissioiiT tlie 
Cojnmission'). Special Auditor was a Grade 17 post and the Secretary was not authorized to either 
select or appoint a person in Grade 17. In selecting and appointing the respondent as Special Auditor • 
the Secretary had acted illegally. Respondent was not selected by the Commission yet he was 
appointed as Special Auditor, and, it would not make a difference even if it be accepted that the po^t ot.

in Grade Id because selection to Grade 16 posts was also to be done by theSpecial Auditor was m 
Commission. Appointment of nispondent as Special Auditor was patently illegal.

(b) Civil .service—
—Appointment—Use of the term "competent ■ authority'* in notifications, orders, olfice 
memorandums, instructions, letters and other communications—Deprecated^-Using the tcim 
'competent authority’ but without disclosing such person's designation and name is againsl public 
policy and also against the public interest since it facilitates illegalities to be. committed and protects 
those committing them.

U is an individual who holds a.,particular position and by virtue of such position exercises 
power.,Merely mentioning the competent authority without disclosing the designation and name of ihe^ 

' person who is supposed to be the competent authority is utterly meaningless. Non-disclosure serves to 
\ obfuscate and enables illegalities to. be committed.

i .15-Sep-22, 1T;4!.AM ..! ut'(>



f The use ot' vague and imprecise language, such as, the competent authority, in legal matters is 
anathema and oRentimes results in avoidable disputes, which unnecessarily consume time and 

^^blic resources. The use of accurate and precise language helps avpid disputes, Osing the term the 
ctimpctent authority but without disclosing such person's designation and name is against public policy 
and also against the public interest since it facilitates illegalities to be committed and protects those 
committing them. Every functionary of the government, and everyone else paid out of the public 
exchetiuer, serves the people; positions of trust cannot be misused to appoint ones own or to illegally
esercise power.

There is a need to put a slop to the use of the illusive and elusive term - the competent authority 
without disclosure of the competent authority's designation and name. Therefore, all the Provincial 
Governments. Registrars of the Supreme Court and all High Courts, and through the Registrars ot the 
High Courts all District and,Sessions courts, are.required to issue requisite orders/directions that they 
and their respective functionaries, semi-government and statutory organizations whenever issuing 
iioiiTications, orders, office, memorandums, instructions, letters and other communications must
disclose the designation and the name of the person issuing the sarne to ensure that it is by one who is 
legally authori'zed to do so, and which will ensure that such person remains accountable.

Saulat Rizvi, Additional Advocate-General, Sindh, Ghulam Rasool Mangi, Advocatc-on- 
Record, Ali Gul Sanjrani,,Deputy Secretary and Abdul Latif Qazi, Deputy Registrar for Petiiio.ner.s.

' Mukesh Kumar G. Karara, Advocate Supreme Court along with.Respondent and M..Iqbal Ch,,
. .‘Vdvocate-on-Record (absent) for Respondent.

. Date of hearing: 30th December, 2021.

JUDGMENT

Ii

I
Qazi Faez Isa, J. This petition has been filed phallenging the judgment of the Sindh Service 

Tribunal at Karachi ('the Tribunal'), which allowed the respondent's appeal and set aside the order 
dismissing him from the position of Special Auditor in the 'Cooperation Department'. The learned 
Additional Advocate-General, Sindh ('AAG') says that the 'Cooperation. Department' is.another name 

. . for the Cooperative Department. However, he states that the Sindh Government Rules of Business, 
1986 refers to the department as the Cooperative Department, The petitioners are well advised.la refer 
to departments by the names mentioned in the said Rules, and not to.cause needless confusion.

4,

2. The learned, A AG stales that the respondent was terminated from seivice because he was 
illegally selected and appointed to the.post of Special Auditor by, the Secretary of the department. This
post could only be ftlied-in by inviting applicants through advertisements which set out the eligibility
criteria and testing, their abilities/competence by. the^'Sindh Public Service Commission ('the 
Commission'). The Commission would then recommend the candidate who had attained the highest 
marks for nppointment. Referring to the Sindh Public Service Commission (Functions) Rules, 1990* 
('the Commission's Rules’) he .states that the position of Special Auditor is a grade 17 position and as 

the Commission's Rules the selection to a grade 17, position can only be done by the Commission,per
To support his contention that the position of Special Auditor is a grade 17 position the learned AAG 

' h.a's referred to the Budget Books of the two years preceding the respondent's nppointment which show 
that SpeciuT Auditor is a grade 17 position. The learned AAG states that the respondent was appointed 
by Mr. Ijaz-ul-Hnq Talpur ('the Secretary’). However, before appointing the respondent the Secretary 
downgraded'the position of Special Auditor to a grade . 16, which he did because a Secretary is 
authorised to make grade 16 appointments, as provided in the Sindh Civil Servants (Appointment, 
Promotion and Transfer) Rules. 1974- ('the Appointment Rules'). The learned AAG submits that, even 
if it be conceded that the position of Special Auditor was a grade 16 position then too selection to this 
post had to be made by the Commission in terms of Rule 3(l)(i) of the Commission's Rules., .

3; The petitioners initially contended that the Secretary-was the respondent's brother but in the 
absence of such proof the Iearn.ed.AAG withdrew this allegation; However, the learned AAG points _ 
lliiU the Secretary and.the respondent resided together at the same address which was E,-92, Block-Il. 
Pakistan Employees.Cooperative Housing Sociily,'Karachi (as confirmed by their identity cards) and 
there was a close nexus between them. Therefore, the Secretary had a conflict of interest and should

out
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- - _ . not have appointed the respondent, but he did not disclose his connectuJlf und resultant contlici, and 
*.iid not obtain permission to appoint the respondent. He submits that the respondent was appointed 

. noiirication dated: 10 May 2013 ('the Notification') as Special Auditor and this was done by
concealing the Identities and. the connection between the Secretary and the respondent. To appreciate 
Uiis contention the Notification appointing the respondent is reproduced hereunder:

" COOPERATION DEPARTMENT GOVERNMENT OF SINDH 

Karachi dated the 10th May, 2013,
. NO'ITFICATION

fi

f.

N.O. S.0. (0-11)1-112/2013. On the recommendation of the Departmental Selection Committee 
and With the approval of the competent authority, Mr. Shahzad- Hussain son of Ghulam Rasool 
Is hereby appointed as Special Auditor, Cooperative t Societies in Cooperation Department ' i 
(BS-16) i.e. ’R’s. 10000-800-34000 on regular basis with immediate effect. ■ ^
On his appointment he is posted as Special Auditor, Cooperative Societies Hyderabad against, 

an existing vacancy with immediate effect.
i:, \ SECRETARY TO THE GOVERNMENT OF SINDH

The learned AAG says that the Notification refers to 'Shahzad Hussain', however, the 
respondent’s name (or complete name) was.'Mir Shahzad Hussain Talpur', which was also the name 
under which he had til^d the appeal before the Tribunal. He further submits that the Secretary himself 
was the designated competent authority in respect of making appointments to grade 16 positions but 
the Notification did not disclose this and the Secretary also did not disclose his name under his 
signature. Structuring the Notification in this manner, and by concealing the designation and name of 
the'competent authority, enabled the Secretary to illegally appoint the respondent.

4. The learned AAG next contends that” the respondent'was dismissed from sewce on 10 February . 
2014 and the respondent belatedly filed departmental appeal on '2 November 2017. Therefore, since the 
departmental appeal was filed well beyond the prescribed thirty days period the Tribunal should have

. dismissed the appeal filed before it on this ground alone. However, the belated filing of ihe 
• departmental appeal was condoned by categorizing the notification dismissing the respondent from 

service as a void order and that, such a void order could be assailed at any time. The learned, AAG 
.submits that the order dismissing the respondent from service Was passed in accordance with the law 
and could.not be categorised as a void-order. And, having entertained the appeal the Tribunal held that 
since in an identical case the same relief was granted it could not be denied to the respondent,, which 
the learned AAG says was not correct because the referred. case was in respect of lower grade 
employees who were not required to be selected by the Commission. ^

5. The learned Mr. Mukesh Kumar Karara represents the respondent and supports the impugned " 
judgment. He states that the respondent and the Secretary were not brothers and it was a coincidence 
that they were living at the same address. He submits that the respondent met the requisite criteria 
mentioned in the advertiserneni: issued by the Cooperative Dep?irtment and he could not be penalized 
because^f any alleged illegalities committed by the Department in appointing the respondent.

6. .We have heard the learned counsel and with their assistance also examined the documents on
: record. We had directed the petitioners (vide order dated 20 December 2021) to produce the original

file and documents pertaining to the appointment of the respondent to ascertain how he came to be 
. .appointed as Special Auditor. Such file/documents, have been examined by us and the learned counsel 

for the respondent and contain only the Notification appointing the respondent. There is nothing 
therein regarding the number of persons who had applied for the position of Special Auditor, how 
many had participated in the test. and interview, the results of such test and interviewi and culminating 
in a seriatim listing of the applicants in the order of merit - the merit list. It is clear that the respondent 
was pre-selected'and appointed by the Secretary and this was done without making him take any test 
and/or interview:

7. The Secretary issued the Notification-dated 10 May 2013 appointing the respondent by using 
the ubiquitous term competent authority, without disclosing the designation and name oftlte competent

•
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compe^t authority in respect olauthority. The Secretary also did not disclose that he himself was the^
:‘-inoinlments to a grade 16 pc>sition. To enable himself to appoint the respondent, the Secretary 

downgraded the position of Special Auditor from grado 17 to grade 16. And, to ensure ih^t the 
nexus between him and the respondent went unnoticed the Secretary did not mention the full name ol 

., ilie respondent in the Notification and left, out the names shared between them - Mir and Talpur. i

i ■8. The respondent was terminated from service vide notification dated 10 February 2014. which is 
■. reproduced hereunder:

: . COOPERATION e5ePARTMENT GOVERNMENT OF SINDH

Karachi dated the 10th February, 2014 

NOTIFICATION
No. SO(C-II)1(16)/2008. With the approval of the competent authority the services of Mr. 

Shahzad Hussain, Special Auditor Cooperative’Societies (BS-i6) Hyderabad are hereby 
terminated with immediate effect on the grounds that the post of Special Auditor Cooperative 
Societies (BS-16) is to beTilled through Sindh Public Service Commission and the above said- 
post has not taken from the purview of Sindh Public Service Commission at the tiinc ol 
appointment of Mr. Shahzad Hussain .by the. Competent Authority i.e. Chief Minister Sindli.

(ALI AHMED LUND) ' .

SECRETARY TO THE GOVERNMENT OF SINDH ,

. >

: M

The reason given for terminating the respondent from service was that only a person selected 
bv the Commission could be appointed to the position of Special Auditor and that the Secretary was 

the competent authority to appoint the respondent.' Therefore, since the selection and the 
appointment of the respondent was illegal he was terminated from service.
not

9. To determine whether a Special Auditor could be selected by the Cooperative Department and 
whether the person selected could be appointed by the Secretary we need to consider the applicable 
law and rules'. The Sindh Civil, Servant Act, 1973^ governs the appointment of those in 'Hie seiwicc of 
Pakistan in connection with the affairs of the Province of Sindh'.^ Section 5 of the Sindh Civil Sei vants 
Act, 1973 states, that: - '

5. Appointments.—Appointments to a civil service or a civil post in connection with the atlairs 
of the Province shall be made in the prescribed manner by Government or by a person
aulhpriScd by it in that behalf^

Rule 4 of the Appointment Rules,^ made pursuant to the Sindh Civil Servants Act, 1973^,
prescribes, that: •/ .

4. .(1) The authorities competent to make appointment to the various posts shall be as tollows:

Appointing Authority 
Secretary concerned.

PostsS.No.
Posts sanctioned in Basic Scale-166. .

enacted to establish the Sindh Public10. The Sindh Public Service Commission Act, 1989”^
Service Commission. The functions of the Commission are stipulated in section 7, the relevam portion
whereof, is reproduced hereunder:

7. Functions pf the Commission.—The functions of the Commission shall be-

10 conduct tests and examinations for recruitment for initial appointment to -

was

(i)
(a) such posts connected with the affairs of the Province of Sindh; 

Pursuant to the Sindh Public Service Commission Act, 1989 the Sindh Public Service
■ Commission (Functions) Rules. 1990* were enucted. rule 3(1X0 whereof stipulates, that;
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3. (11 The Commission shall, subject td other- provisions of these rules, conduct tests for iniiiai 
recruitment to- . - ' \
(i) civil posts connected with the affairs of the Province in basic pay scalejll to 22 except 

those specified in the Schedule;
11. The abovementioned laws stipulate that in respect of higher grades it is the Commission which ' >

selects candidates, and does so after conducting requisite tests. A Special Auditor was required to be 
selected by the Commission. The respondent was not selected by the Commission yet he was. appointed
as Special Auditor. And, it would not-make a difference even if it be accepted that the post of Special .

• Auditor was in grade 16 because selection to grade 10 posts is also to be done by the Commission.
12. Special Auditor was a grade. 17 post and the Secretary was not authorized to cither select or

appoint a person in grade 17. In .selecting and appointing the respondent as Special Auditor the 
Secretary had acted illegally. Assuming, for the sake of argument alone, that the Secretary could have ' 
selected and appointed a Special Auditor it could only be after conducting the requisite departmenuil 
test./interview of all applicants, but this.too was not done. .

13. The appointment of the respondent as Special Auditor was patently illegal. The learned Mr. . 
Mukesh Kumar Karara concedes that appointment to the post of Special Auditor was to be made after 
selection of ihe candidate by the Commission. In tliese circumstances it is not understandable how the 
T'rihunal could'categorise the. respondent's termination order to be a void order. The Tribunal 
overlooked the relevant laws (mentioned above) and disregarded the statutory period, within which- the 
departmental appeal had to be filed by the respondent. The. Tribunal’s impugned Judgment is clearly 
not sustainable and has to be sel aside.

14. We are constrained to observe that the Secretary in concealing his designation and name, and hy
not disclosing that he was the cornpetent authority, succeeded in appointing the respondent. .The 
Secretary'issued the Notificatitjn which shielded himself in the anonymous cloak of the com pete ni * 
authority and one whjeh also concealed his connection with the respondent. , !

15. Whenever the ConMitution grants power to an individual it mentions the person's position/ 
designation, for instance the .President, the Prime Minister, the Chief Justice, the Governor, et cetera, 
rhe same also holds true with regard to Federal and provin'cial laws, including the cited laws and to the 
governments' rules of business. It is an individual who holds a particular position and by virtue of such

-position exercises power. Merely mentioning the competent authority without disclosing the 
designation and name of the person who is supposed to be the competent authority is utterly 
meaningless. Non-disclosure serves to obfuscate and enables illegalities to be-committed. In this case 
the Secretarj' was not authorized to appoint the respondent but managed to. do so by donning the 
competent .authority cloak. We are not at all persuaded by the contention of the respondent's counsel 
that the respondent should not be penalized for the illegalities committed by^lhe department. The 
respondent was illegally selected and appointed by the Secretary and his selection/appoiniment is not 
sustainable nor is it such a minor transgression that k could be condoned.^

16. We may also observe that the use of vague and imprecise language, such as, the competent 
authority, in legal matters is an anathema and oftentimes results in avoidable disputes, which 
unnecessarily consume time and,public resources. The use of accurate and'precise language helps

.avoid disputes. Using the'term the competent authority but without disclosing such person's ' 
designation and .name is against public policy, and also against the public interest since if facilitates 
illegalities to be committed and protects those committing them. Every functionary of the government, 
and everyone else paid but of the public exchequer, serves .the people of Pakistan; positions of trust 
cannot be misused to appoint one's own hr to illegally exercise power,

17. I'pr the reasons mentioned above, this petition is converted into an appeal and allowed and the
impugned judgment of the Tribunal is set aside. We are also convinced that there is a need to put a slop 
to the use of Ihe. illusive and elusive term - the competent authority without disclosure of the 
competent authority's designation and name. Therefore, the governments of Sindh (petitioner No. 1), 
Balochislan, Khyber Pakhtunkhwa,-Punjab, the Government of Pakistan, Registrars of the Supreme 
Court and all High Courts, and through the Registrars of the High Courts all District and Sessions

Ii-
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', • ouucis, {irii required to issue requisite orders/directions'that they'and'^heiT respective functionaries, 

^•iii-goyemment and statutoiy organizations -whenever issuing notifications, orders, office '
• y^-‘niuraudums, instructions, letters and other communications! must disclose-the designation and the 

name of the person issuing the same to ensure that it is by one who is legally authorized to do so, and 
which will ensure that such person remains accountable.. Copies of this judgment be sent, to-the 

! Secretary. Esiablishinint Divisiem, Government of Pakistan, to the Chief Secretaries of the provinces, ■ 
, ' k* the head,of the Islamabad Capital Territory, Registrars of the Supreme Court and all High Courts- 

who are directed to issue requisite orders/ directlo.ns .and to publish the same in their respective 
gazettes or ask the concerned government to do so. Compliance report be submitted'for our -
consideration in chamber by. or before 1 March 2022.

-I

' Appeal allowed.MWA/PG/SC
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PESHAWAR HIGH COURT, PESHAWAR. 
FORM “A”

FORM OF ORDER SHEET.

Order or other proceedings with Signature of judge 
of p^ea or counsel where necessary

DateofOrd^ 
or Proceeding

Serial No of 
order or 
proceeding

31 2

WP.NP.35Q8.P/2022.
28.09.2022.

Mr.Noor Muhammad Khattak, 
Advocate for the petitioners.

Present:-
1

ssss
i

S M ATTIQUE SHAH;- Through Instant writ

petition, petitioners have approached to this court 

with the following prayer:-

"f. An appropriate writ may Mndfy 
be issued to declare the Impugned 
notiPcatlon vide datetf 22.00,2022 to 
the extent of the term ’Vompetent 

'Authority'', as Ineffective upon the 
rights of petitioners, without mandate 
of law, Illegal, urilawful, 
unconstitutional, Impracticable,
Invalid, void ab Initio and ultra vires In 
light of the Judgments cited as 2022 
SCMR 439 narrated under the roof of 
grounds.

f

1

2. Further, a writ of mandamus 
may also be kindly Issued directing 

. the respondents Np.1, 2, 3, (Provincial 
Govefnmenf> defined under Article 
129 of the Constitution of Islamic 
Republic of Pakistan to act strictly in 
accordance witii taw while 
commwn/caf/ng the respondent No.OS 

him bound for 
the orders/to keep 

notifying/publlshing 
directions contained In the Judgment 
cited as 2072 SCMR 439 under pfoper 
‘authority In the official Gazatte under 
Section 2M of Genera! Clauses Act 
to take a legal effect

m.

ln«ssenqe, the petitioners are aggrieved 

notification No.SOH-lll/7-262/2022(Drug 

Inspoctor). issued by respondent No.4 being in 

violation of Ihe judgment of the august Apex

2. i

from *

ATTEST 
EXAMINE 

. Peshawar High to

; ./
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2
v-f __

Cpurt rendered in Pnyince of Sindh and othars 

Vs. Shnhzad Hussain Talpur, reported as (2022
B"
•I•ySCMR439)^

Heard. Recwrd.perused.

Perusal of the ibid notification would 

reflect that the said notification has been issued 

pursuant to the judgment of the Khyber

PakhtunKhwa Services Tribunal dated 06.12.2021 

In Service Appeal No. 16578/2020. For ready 

reference, the said notification is reproduced 

below:- ‘ ,

3.

4.

I
'■i•s

NOTIFICATION
SQH-IH/7»2e2/2022(DrtiQ Ingpectorl; In compliance of the Services 
Tribunal, Peshawar jut^rnent dated 06.12.2021 in Service Appeal no. 
16578/2020, and consequent upon the approval of competent 
authority, the posting/transfer orders of the followir^g Chief Drug 
Inspector/Drug inspectors/Dnig Analyst is hereby made with 
Immediate effect , -

RtmafksToFrom'Nam* of Oificarv
SDwfonaUon 
8yed Muhammad 
Asad HdM Chiefs 
Drug I’upactor.BS'

S.
No. tho

vacant post
CMef Drug 
Inspector (BS- 
19). DUtrfcl 
D.l. Khan

Ctdaf PhamiaUst
(BP-19}. KOA. Kohat

1.

19 Against the 
Inspaebr (BS- vacate post 
19). District 
Abtxyabad I 

lo 00, bc&PS on account of

DrugCNefCtM Pharmacift
P^l’9), .. SaMcas 
Hos^.Pashawar'

Tayyel) Abbas
_ ' ■ r
In^tor BS-19

1
DrugChief

Already under report 
Dtac^Bnary proceeding tinder E&D Rules, 2011

Amin III Haq Senior
Dfu<) Inspector 
fBS-lfn

3.

.vacant post
Drug Analyst
(BS-IS), Drug 

; Testing 
Laboratoiy

Seotof Pharmadsl 
(BS-ia), Servicas 
KospitBl. Peshawar

HussainArif4.
Ans)yrlBS*16

(DU),
Peshawar 
Drug Impector 
(8S-17) Olstficl 
Dir Lower

Against die
vacant post

Drug if»peclor (BS- 
17) WsWet Peshawar

Drug taispactw (BS^ 
17) District Dir Lower

5. Matiswr Ahmad
Drug hspector BS-

I

17 Against . tha 
vacant post

Drug Iniipector
(68-17) DistrictZia Ulah Drug

Injector BS-IT
6.

BanrHi
to DG. DC&P8 on account ofAlready under report 

Oladpllnacy proceeding under E4D Rites, 2011
Muhammad
ShOB%. Khan Drug 
lnapecter6S-17. 
Shahzada Mustafa 
Anwr Drug 
Inspector BS-17

7

Against tha
vacant post

Drug bspector 
{BS-17) District

1Waiting lor posting at 
OtraetDrate of Qiuo 
Control & Pharmacy 
Sentees. 
peldttonkhwa. 
Peshawar

8.
Karak

Khyber

;rjEDatte^
exAMi

Peshawar ^

I

CourtII

-f- .
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Secretary to Govt of Khyber 
Pakhtunkhwa Health Departmehl.

Ibid notification clearly reflects that the 

same is based upon the judgment of the Service 

Tribunal dated 06.12.2021 passed in Service ' 

Appeal No.16578/2020 of the petitioners. In fact 

the petitioners through Instant w/rit petition under 

the gutoe of the ibid judgment of the august Apex 

Court, seek setting aside of the said notification 

being violative of the ibid judgment of the august 

Apex Court

I

I'l

The matter of the impugned notification

revolves around the posting/ transfers of the 

petitioners which squarely falls within the terms 

and; condition of the service of the petitioners

provided byChapter It of the Civil Servants Act.
>

1973, which are Indeed amenable to the 

jurisdiction of the Khyber Pakhtunkhwa Service 

Tribunal provided by section 4 of the Service 

Tribunal Act, 1974. The jurisdiction of this court in 

such matter is explicitly barred under the 

provisions of Article. 212 (2) of the ConstituUon. 

Miss Rukhsana IJaz Vs. Secrefa/y, Education, 

Punjsb & others (1997 SCMR 1^, Ayyaz

m .

Anjum Vs. Govt of Punjab, Housing 

' Physical Planning Department through 

end others (1997 SCMR 169),

&

Secretary

Raflque Ahmad Chaudhry Vs. Ahmad Nawai

Malik & others (1997 SCMR 170), Secretary 

Education NWFP, Peshawar and 2 others Vs.

I^TTES^ 
EXAMlNfP 

Peshawar
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Mustamir Khan & othors (2005 SCMR 17) and 

Paer Muhammad Va. Govt: of BalucMatan 

through Chlof Secretary & others (2007 SCMR

t'
i

S4).

.The ibid view of the august Apex Court

has further been affirmed in recent judgment

rendered by the august Apex Court in Chief

Secretary, Govt: of Punjab Lahore and others

Vs. M/s Shamim Usman's reported in f202f

SCMR 1390), the relevant portion of the ibid

judgment is reproduced below:-

•The High Court had no Jurisdiction to 
entertain any proceedings In respect of 
terms and conditions of service of a 
civil servant
adjudicated upon by the Service 
Tribunal. The High Court as a 
constitutional court should always be 
mindful of the Jurisdictional exclusion 
contained under Article 212 of the 
Constitution. Any transgression of 
such constltudonaf limitation would 
render the order of the High Court void 
and Illegal.’* „ " .

Comirig to thfe contention of the learned

counsel for the petitioners that the Impugn^

notification is liable to be set aside being in

violation of the judgment of the august Apex

Court reported in the case of Province of Sindh

Vs. Shehzarf Hdssa/n Talpur (2022 SCMR 439),

the relevant portion of the ibid judgment is

reproduced below:-

5.

1
3;1

a
J

which could be

pi

1:^

i.

• '1

ATT
MlEX/

Peshawi r High Court

‘‘15. Whenever the Constitution
Individual Itgrants power to an 

mentions the person's position/ 
for Instance them designation,

President, the Prime Minister, the 
Chief Justice, the Governor, et cetera. 
The same holds true with regard 
to Federal and provincial lam^

«
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Including the citod laws and to the 
govemmonfs' rules of business. It Is 
an Individual who holds a particular 
position and by virtue of such 
position exercises power. Merely 
mentioning the competent author/^ 
without disclosing the designation 
and name of the person who Is 
supposed to be the competent 
authority Is utterly meaningless. Non
disclosure serves to obfuscate and 
enables Illegalities to be committed.

. In this case the Secretary was not 
authorized to appoint the respondent 
but managed to do so by donning the 
competent authority cloak. We are not 
at all persuaded by the contention of 
the respondent’s counsel that the 
respondent should not be penalized 
for the Illegalities committed by the 
department The respondent was 
Illegally selected and appointed by

and hisSecretary
setecilon/appointment 
sustainable nor Is It such a minor 

. transgression that It could be 
condoned.

the
Is not -*

16. We may also observe that the 
use of vague and Imprecise language, 
such as, the competent authority, In 
legal matters Is an anathema and 
oftentimes results in avoidable 
disputes, which unnecessarily 
consume time and public resources, 
the use of accurate and precise 
language helps avoid disputes. Using 
the term the competent autliorlty but 
without disclosing such person's 
deslgnaifbn and name .Is against 
public policy and also against the 
public Interest since It facilitates 
•Illegalities to be committed and 

X protects those committing them. 
Every functionary of the government, 
and everyone else paid out of the 

. public exchequer, serves the people 
of Pakistan; positions of trust cannot 
he misused to appoint ana’s own or 
to Illegally exercise power.

EXAMIt/br 
Peshawar bourt 17. For the reasons mentioned 

> above, this petition Is converted Into 
an appeal and allowed and the 
Impugned Judgment of the Tribunal Is 
set aside. We are also convinced that 
there Is a need to pule atop to the 
use Of the Illusive and elusive term - 
the competent authority without 

of the competentdisclosure 
authority's designation and napie. 
Therefore, the governments of Sindh 
(petitioner No. 1), Belochlstan, 
Khi/ber Pakhtunkhwa, Punjab, ihe__
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(government of PakIstM, Registrars
of tbe^ Supreme Court and all High 
Courts, and through the Registrars of 
the High Courts all District and 
Sessions courts, are required to 
Issue requisite orders/directions that 
they and their respective 
functionaries, semi-government and 
statutory organizations whenever 
Issuing notigcatlons, orders, office 
memorandums,' Instructions, letters 
and other communications must 
disclose the designation and the 
name of the parson Issuing the same 
to ensure that It Is by one who Is 
legally authorized to do so, and which 
will ansiiro that such person remains 
accountable. Copies of this Judgment 
be sent to the Secretary, 
Establishment Division, Qovemment 
of Pakistan, to the Chief Secretaries 
of the provinces, to the head of the 
Islamabad Capital Territory, 
Registrars of the Supreme Court and 
all High Courts who are directed to 
Issue requisite orders/ directions and 
to publish the same In 
respective gazettes or 
concerned' government to do so. 
Compliance report be submitted for 
our consideration in chamber by or 
before 1 March 2022.”

©

I

their 
ask the

Pursuant to the above judgment of the , 

august Apex Court the worthy Chief Secretary.
y

Government of Khyber Pakhtunkhwa has issued 

notincalion No.SO(Lit-1)E&AD/1-1/2029 dated 

14.02.2022 vide which compliance of the ibid 

judgment was sought in letter and spirit in future. 

However, due to the reasons best known to the 

respondents at the time of issuance of the 

impugned notificalion the ibid judgment of the 

august. Apex Court was not complied with in letter 

and; spirit;

a '

( ■

Under the provisions of Article 189 pf the 

ConsUtutiofi the decisions of the Supreme Court 

are binding on ail other courts. For ready

/XTTieI
E. High CourtPj
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reference the same is reproduced below:-

“Any decision of the Supreme Court 
shall, to the esdent that It decides a- 
question of law which Is based upon or 
enunciates a principle of law. Is binding 
on all other courts In Pakistan"

Given that the decisions of the Supreme

-Court are binding upon all the stakeholders and;

as earlier discussed the Government of Khyber,

Pakhtunkhwa has already issued a notification

qua the compliance of the ibid judgment of the

august Apex Court in letter and; spirit, however,

mere non-compliance of the Ibid Judgment of the

august Apex Court would not confer jurisdiction

upon this court in a matter which is squarely

arising out of the terms and; conditions of the

service of a civil servant Undeniably the

decisions of the august Apex Court are binding on

each and; every organ of the state by virtue of the

provisions of Articles 189 and; 190 of the

Constitution. It is well settled that a question of

law, pronounced or declared by august Apex

Court in terms of Article 189 of the Constitution
/

has binding effect on all 'functionaries both 

executive and; the judicial authorities. The 

superior courts, tribunals have obligation to 

implement and; adhere to the judgment of the 

. Supreme Court rendered. Mouivi Abdul Qadlr & 

others Vs. Mouivi Abdul Wassay and others

U

:

ll

^ (2010 SCMR 1877).

In view' thereof the worthy Service6.

ATTESTS^^
EXAMIMEH^

Peshawar HtgiVCourt
I

i
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Tribunal Khyber Pakhtunkhwa Is very much 

clothed with the jurisdiction and; authority to 

implement the ibid decision of the august Apex 

Court in terms of Articles 189 and; 190 of the 

Constitution and; petitioners can validly agitate 

the. same before the worthy Service Tribunal, if 

they so wish and; dosire.

For what has been discussed above, this ' ^ 

petition, being bereft of any merit, is hereby 

dismissed in /fm/ne. However; respondents are 

; directed to implement arid; enforce the ibid ^ 

judgment of august Apex Court in its letter and; 

spirit. Copy of instant judgment be sent to the 

worthy Chief Secretary for compliance.

n

»•7.

. n
I

JUDGE

'JUDGE. Announced, 
DL28.09.2022.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR

BEFORE: KALIM ARStlADKHAN ... CHAIRMAN 
FAREEHA PAUL ... MEMBER (Exccutive)^^^^

Service Appeal No. 1700/2022

Date of presentation of Appeal.................
Date of Hearing. ........... ................... ...... .
Date of Decision................................ .......

.29.11-^022

.13.07.2023

.13.07.2023

Mr. Muliamniad Tayyab Abbas, ii^/DCliief Drug Jiispeccor (BPS-J9), 
Health Department, Police Services Hospiial, Peshawar.....Appellant

Versus.
1. The Chief Secretary, Government Of Khyber Pakhtunlchwa, Civil 

Secretariat, Peshawar,
2. Tlie Secretary to Government of iO^yber Pakhtunkliwa Health

Department. '
3. The Director General, Drug Control &, Pharmacy Services, Khyber 

Pakhtunkhwa, Peshawar. {Respondents)

Service Appeal NoA 74Had22

‘Date of presentation of Appeal...
Date of Hearing.................... .....
Date of Decision....................... .

.......06.12.2022
...... 13.07.2023
......13.07.2023 v

Mr. Zia Ullah, Drug Inspector (BPS-17), Health Dej)artment Khyber 
Pakhtunkhwa 
Bannii...........

Peshawai* under transfer Districtto
Appellant

Versus

1. The Chief Secretary, Government Of Khyber Paklitunkhwa, Civil 
Secretariat, Peshawar.

2. The Secretary to Government of Khyber Paklitunkliwa Health 
Department.
The Director General, Drug Control & Pharmacy Sendees, Khyber 

Pakhtunkhwa, Peshawar.
3.

(RespundenN)

Service Appeal No.!873/2022
Date of presentation of Appeal
Date of Hearing.......... ...........
Date of Decision....................

........ 20.12.2022
.........13.07.2023
.........13.07.2023

Mr. S.M'Asad Halimi, Chief Drug Inspector (BS-l 9) District Kohat 
............ * ........... . ....... . ....... *................. ................... .......... ...Appellantuo2

at^sted

I-:;.:-'



(iik ituiikhmi Civil .Sccrcurnot. Pe.shmwr vw! others " i!i-cUhihuil} n7.2(l2i hv IMvisiun Ikiidi
Kdtiiii Ars/hul Khan: C/uiirmm. and Ms.FwLvha I'oul. .Wwlw. liwcviiw. khylter Pukluiiiitinvu .'k-rvkv
tribunal, [‘cxJni\m- ...
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Versus
i. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 

Secretariat,'Peshawar.
1. The Secretary to Government of Khyber Pakhtunkinva Health 

Department.
2. The Director General, Drug Control &, Phannacy Services, Kliyber 

Pakhtunkhwa, Peshawar,

da

• ui
I{Rcspoiulents)

Present:
Mr. Noor Muhammad Khattak, Advocate.................
Mr. Asif MasQod Ali Shah, Deputy District Attorney,

i:;
For tlie appellants 
• For respondents

APPEALS UNDER SECTION 4 OF THE KHYBER 
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 
AGAINST THE IMPUGNED NOTIFICATION DATED 
22.08.2022 ISSUED IN SHEET VIOLATION OF THE 
APEX COURT’S JUDGMENT REPORTED IN 2022 
SCMR 439 READ WITH LETTER DATED 14.02.2022, 
JUDGMENT OF THE AUGUST PESHAWAR HIGH 
COURT DATED 28.09.2022 RENDERED IN W.P 
NO.3508-P/2022 RESPECTIVELY, WHILE PARTIALLY 
EXECUTING THE JUDGMENT OF THIS AUGUST 
TRIBUNAL DATED 06.12.2021 AND AGAINST NO 
ACTION TAKEN ON THE DEPARTMENTAL APPEAL 
OF THE APPELLANTS WITHIN STATUTORY PERIOD 
OF NINETY DAYS.

I!' •

I

I
1:4

CONSOLIDATED JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: Through this single 

judgment the above three appeals are being decided as they as similar in 

nature and almost witl1 the same, contentions, therefore, can be 

conveniently decided together.

Facts of the appeals as enumerated in the. memoranda and 

grounds are summarized as under:

'V

ii
■s:

t;.

2.
■m

I
Muluimmad Tavvab Abbas SA 1700 of 2022:

.V
Earlier against his transfer, vide order dated 30.04.2020, from 

the post of Chief Drug inspector Mardan to the'post of Chief
rsJ

(D
Q3
IQ
C.

TESTEO
i

-
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'2-“?'Pharmacist Services Hospital, Peshawar, liie appellant Tayyab 

Abbas iiled SA No.10535/2020 with the following prayer;

On acceptance of this appeal the respondents ntay 
kindly be directed to pass an order in favor of the 
appellant in the following terms:- 
/. Declare that the impngned Notification No. SOH- 

JJ 1/7-^262/2020 DA TED 30 A FIVE 2020 is void ab - 
initio. Therefore, the respondents may kindly be 
directed to withdraw the impugned notif cation. 

iL The posting/transfer be done in a rational manner 
per the prevailing laws, the appellant is 

redressed & to get his constitutional rights 
through this Hon hle Service Tribimai . 

in. That the appellant order of illegal ex-cadre 
transfer/posting may kindly be revoked and 
continue his services in his own cadre i.e. Drug 
IiVi'pector ’

/V. Grant any' other relief Mdveh

iill

as

\

is deemed
appropriate by this Hon fie Service Tribunal in 
the circumstances of the case. ” '

i

li. I^ZiatiUah SA 1748 of 2022

Against his transfer, vide order dated 06.10.2020, from the post 

of Drug Inspector Lower Dir to.the post of Phaiinacist DHQ 

.Hospital, Lower Dir, the appellant Ziaullah filed SA No.16579 

ot 2020 with following prayer: .

'‘'‘That on

i,

Iacceptance of this appeal the impugned 
Notification dated 06.10.2020 may very kindly be .ve; 
aside to . the extent of appellant and the respondents j 
may. kindly be directed not to transfer the appellant 
fiom the post of Dtmg Control Unit, Temargara, 
District Dir Lox^er. Any other remedy which this 
august Tribunal deems fit that may also he awarded in 
favor of the appellanC\

I
i
t€

: c. SM Asiid Halimi SA 1873 or2022 t
Against his transfer, vide order.dated 30.04.2020, from the post 

of Chief Drug inspector Kohat to the post of Chief Pharniacist

i

o
QO
rso.

ttesteo1
Him
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DHQ Hospital, KDA, Kohat, the appellant SM 

ffled SA No.

IAsad Halimi
I10301 of 2020 with the following prayers

“0/7 acceptance of this appeal the responcienis may 
kmdly be directed to pass an order in favor of the 
appellant in the following tenns:-
j. Declare that the impugned Notification No SOM- 

m/7~262/202Q DATED 30 APRIL, 2020 is void ab 
initio. Therefore, the respondents may kindly he 
directed to withdraw the impugned notification.

//. posting/transjer be done in a rational manner
per the prevailing laws, the appellant is 

jedressed d to get his constitutional rights 
through this Hon’ble Service Tribunal, 

nr That the- appellant order of illegal ex-cadre 
transfer/posting may kindly be revoked ' and 
continue his services in his own cadre i.e. Drue 
Inspector ' ■

iv. Grant

ias
%

€

any other relief which is deemed 
appropriate by this Hon‘b!e. Service Tribitnal in 
the circumstances of the case.*' ■

3. The appeaJs of tlie appellams' and oiheis were decided on 

consolidated judgihenipaased in SA No. 16578 of 2020

versus Chief Secretary and othei-s" in tlie

06.12.2021 vide i
tilled “iVIanzoor Ahmad

following manner:

""For what has gone above, all the appeals with'their 

ore accepted as prayed for.

is set aside und 

ntmindents are directed no to transfer the amndtm,,.

.tom the post of Qnm Inspector or Bn,a Annlvs:t it,«

Case nuiy /i^» ”

respective prayers 

Consequently^ the inwiii^ned order

\

1

i-1
a

the contention of the appeJidnts in these appeals that instead of

compliance of the judgment dated 06.12,2021 to the 

of the appellants, issued
respective praydrs 

an impugned transfer Notification on
M

CJuo

' ■ Pi

ITls-htw
Sli'rvfcc

S'.



rnlu,,K,i. J‘i.A>aUiir ^/v //,r../«, . X^cmh^-r. hxva,!n-^. Un httr fnkhUiukhim Schuvc

^3130.04.2022 (in cases of appellant Tayyab Abbas and SM Asad Halimi) 

& Notification, dated 22.08.2022 (in the case of ZiaoJIah appellant), 

under the ga.rb of compliance, transferring the appellants from their

S
i

y■ \ I
• respective places of postings to other stations; that the .appellants Ifiled 

departmentaj appeals .but those

i

not decided within 90 days\vere

compelling the appellants to file these appeals.

On receipt of the appeals , and their admission 

the respondents were

!^lto full hearing.

summoned. They put appearance and contested 

the appeals by filing written replies raising therein

m-

numerous legal and 

was a total .denial of the claims of 

mainly contended tliat the matters of transfer of 

the appellants had already been adjudicated

factual objections. The defense setup 

the appellants. It
P

was

by this Tribunal on
31.10.2022 1>n execution. Petition No.4821/2021 and by the honourable

Peshawar High Couit in WP No.350S-P/2022, therefore, the appeals 

were hit by the principle of rcs-judicata; that
I

after issuance of the 

and 22.08.2022, tJie appellants tiled 

execution applications to get the above notifications set Jside but .the 

Tribunal decided the execution applications jointly.thmugh order dated 

->1.10.2022 in the foIlWing manner:

iNotifications dated 30.04.2022

Vn the above state of affairs when we see the
notification elated 22.08.2022, issued in

flns1m
compliance ofi the judgment, it appears that the

judgment had been implemented in its letter and 

spirit and we cannot allow ani'body to exploit the 

terms by making seifi-beneficial interpretation and 

to get any relief which

IS

o
CJ

was hot granted in the00-

ATTESTEO.



Hcn'kv yt/ilviuNo./7iil>/2'J22 tilled 'Aliilmmutil Tuyjuh Alilws-v.v-Tlie niie/'SuvnUiry. Guwriimeiu o/Kh\4ier 
hikUnmUimi. Civil Svaxhtriui. rexiutxutr wul oilim". tledileU uiin.{)7.2023 liy Division Uiwli 
Ktiliiii .irsthiJ Kliiut. Cliciirmui, iinJ Hx-l'aivcJui Ptiiil. Msiiil>t:i-. EM'culive. KkylKT }‘akliiuiilitin-u Service 
't'vihuiuil Peslutwur.

m
li

JvdgmenL Therefore, the contention of the 

petitioners that they could not be transferrecffrom 

the stations they were previously^ posted, is not 

wei! founded.''

We'have heard learned counsel for the appellants and-learned
i- ->

ftDeputy District Attorney for the respendents.

. iThe Learned counsel for the appellants reiterated the facts and6.

grounds detailed in the memo and groujids of the appeals while the

learned Deputy District Attorney controverted the same by supporting

■■ilfe
the impugned orders.

In the earlier round of litigation, the contention of the appellants 

was that they should not be posted against wrong cadres, which

i7.

• V
£1

contention was allowed by the Tribunal in its Judgment dated i

06.12.2021 and vide Notification dated 22.08.2022, in compliance

with the said judgment, the appellants and others were posted against

their original posts/assignments/cadre. The stance of the appellants in
/

the execution petitions, filed by them, was to get implemented the 

judgment dated 06.12.2021 passed in SA No.16578/2021. According 

to them, their subsequent transfer,, to other stations, vide Notification 

'dated 22.08.2022, could not be made in lieu’of the jiidgenient. The 

prayers in these appeals are also the same as they want to set aside 

their transfer order made by the official respondents in compliance 

with the judgment dated 06.12.2021. 2"he instant appeals are thus hit 

by rule 23 of the Khyber Pakhtunkhwa Service Tribunal Rules, 1974. 

Rule 23 of the above Rules is as under:

i

I
1
1^'
¥

mi

%g; tCD /ro i;w.;attjjsterQ.

■t/k;
jk.U>v»r l*>^^KJiyl>/

s\.-/v
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i23. No ciitertoitiniciit of appeal in certain 
cases:-No 1 ribuna!'shall entertain any appeal in 
which the matter directly and substantially in ' 
issue has already been finally decided by a Court 
or a Tribunal of competent jurisdiction.”

Word ‘matter’ has been used in 

transfers and postings of the appellants

the above rule. The matter of subsequent

from . their previous

places/stations, made vide the impugned Notification, 

substantially in issue in these appeals. The

is directly and

isame issue was agitated by 

the present appelJants in the execution applications - when their
11

subsequent transfer order was made on 22,08.2022. The appellants had 

urged m the execution'applications tliat in view of the ji|dgnient dated

06.12.202 J , they could hot be transferred vide order dated 22.08.2022 

from their previous place(systation(s) of posting, while, as aforesaid, in 

these appeals, their
P

prayers are also the same. Therefore, the 
* •

directly and substantially in issue in these appeals was decided by the 

i nbunal while deciding die execution applications oh 31.10.2022. These 

appeals are thus hit.by theprinciple of res-judicata.

1 lie matters of the impugned transfer orders oftlie appellants

up and decided in the execution applications filed by tlie appellants prior 

to their tiling of these appeals. The 

011,31.10.2022 in detail.

1matter I

were taken

same were decided by the Tribunal 

The relevant portion of the order deciding such
i

• matters, is as under:

"12. OLirmg the pendency of dw above peti{ions, 
respondenls, in complmce with the jvdvmeni 
dated 06.J2.202I, in Service Appeal 
No. i0/8/2020, produced Q copy o/Notificarion 
No.SOH-JII/7~262/2022(Drug Inspector) dated

attksteu xOnL
Or
bO Si;X.

1

Sip



n -^•/■■•■^ireciia I’lnd MeinK'r /-ivamv. Kliyk-r l^aUiliii/kfnui k-nkv

.3422.08.2022, vide which die pefidoners' 
deal! with in the following

M^ere
fnanner:-

S. Name of Ojficei-.s li: 
DesisimUion From ToNo liemarks

1/ • iSyed Muhammad 
Asad Holimi Chief 
Drug Jmpecior ■ 
BS~]9

Chief \ Chief Drug 
Inspector
(BS-19), 
Disfrict D.J. 
Khan

Against 
the vacant 
post

IPharmacist
iB8-i9), 
KDA, KohiU

2 Tayyab Abbas
Chief Drug
Inspector BS~}9

Chief
Pharmacist
(BS-19)
Services
Hospital
Peshawar

Chief Drug 
Inspector 
(BS-J9), ■ 
District 
Abbot fa bad

\Against 
the vacant 
post.

3 Amin ul 
Senior

Hacj 
Drug . 

Jnsfyeclor (BS-18)' 
Arif

Already under report to DG.DC&PS on account of 
disciplinary proceeding under E&D Rules, 20] }I

• \ 4 Hussain 
Analyst {BS-J8)

Senior
Pharmacist
{BS~ISl
Services

Drug Analyst 
(BSHS), Drug 
Testing 
Laboraloiy 
(DTI),
Peshawar. ■ 
Drug
Inspector (BS- 
17), Dlslrici 

District, 
Dir Lower.

Against
the
vacant
post.

Hospital, 
Peshawar ^

Manzoor, Ahmad.
Drug Inspector 
(BS-I7)

Drug
Inspector
(BS~I7).
District
Peshawar

Against
the
vacant . 
post.17.

6 2ki Ullah Drug 
In.speclor BS-17

Drug 
Inspector
(BSH7) .
District
Dir, Lower._______ _
Already under report w DC. DC<SiPS on account 
of disciplinary proceedings under E&D Rules 
2011.
Waiting for
posting at
Directorate of 
Drug Control 
Pharmacy 
Services, 

j Khyher 
. Pakhiimkinva.

Peshawar

Drug
Inspector (BS- 

District

Against nthe
17) vacunl-

postBannu

7 Muhammad 
Shoaib Khan Drug 
Inspector (BS-17)
Shazada Mustafa 
Anwar Dusg 
Inspector BS-17

8. Drugi
Inspector
(BS-I7)
Districi
Karak

Against
the
vacant 
post. ■

1

13. The above , petitions were taken up for 
decision on 14.09.2022 when the learned counsel 
for tile petitioners informed ihe Tribunal that he

atitesteo

00a;ecn '
-Q,

t:na INir.;
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had filed four (4) more execulion peril ions on 
M. 09.2022. so ;/ was c/eemed appropna/e lliai iel 
all the petitions be decided together and, therefore, 
the above petitions were adjourned for 31 ]() 7n?7 

Jbr decision oj-the same: '

■m

J4.. in the newly insti luted execution petit torn 
blop33/2022. 534/2022, 535/2022 and 536/2022 
the petilioners prayed that the tmkment micht hi
Umlenime^^ie leiter and sairf. 
wasting the nrecious time of the Trilnmnl 
as to

s________ as well
Qyotd imneces.'iarv rounds of litivaiiftn // /> 

however, urged in 
. filed

■ Ifparagraph 6 of all the nswly 
petitions

- l^5P^J'idem/devartmpm snhmiHr^P 
ncjt I ft cat ion tv v n^d 
totally

1execution ,1that the fM
co/nplianrp

on 22.OS. 2022. which wn\- 
, ‘dl.defiQnce of-dje iudement wherpne 

cmtpliance of the g. desired hv ih»
Lubunat was to btumide and for which basically 
the appeals, were accenmd n. p,..
15. The main strejis of the learned counsel fur 
the petiUoners was that as all the appeals with 
then respective prayers were accepted as proved 
Jor. therejore. the petitioners could not ' he

already.

i
/

li'
16. It IS cardinal principle that while judging 
the mianuon of a documnni. the con.wuclion ofilm 
docwneui has to he seen and for ihe pw pasa 
any portion but the whole/entire document bw 
he seen. Keeping in iw„. the above

not
s to

paragraph !0 of . the judgmeni f'Zmh 

<^diiction, which reads as under:
■ "10. From the divergent pleadmg.s of 

parties particularly discussed herein 
before,- the main question wanting* 
detenmnation it. whether vice vcr/a 
hansfer of the'holders of the post of 
Drug Inspector/Analy.rt arid . of 
Pharmacist is reasonably doable? "

The rest of the paragraphs of the Judgment 
l^ve ans^vared the above, one and the o2 i 
f'f^h^dquesiion/pointfordelermM^^^^ U, ■
detail and ihe jmdmg was in negative, which bv ail 
means very .clearly speaks that lhe_pnlv issue
before the Tnhwial was whether vt,-,. ......... ,
<Mim&r_pf the hoidersloj; the no.sl of. n,-,.,,

. :y£f.y<»-/Anahsl andofPharmaci.st is rensn.;r.uu. 
mmejand that was decided i

mm
m .I

J7. .
■m mk4

S
::;i£
'■Ji

^Jegatlye. Thus bv 
no .Mretch oj imagination it could be inferred from 
ty judgment dun it also intendedmoi to transfer

■•I
I' 't ii

■vA’^T
Cl' *JK«»>
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3fo-that all the appeals with their respective prayers ^- 
^vet e accepted as prayed for but with specific and 
quite clear resultant consequence of setting aside 
the impugned order and not transferring the 
appellants from the post of ORUG INSPECTOR 

ANALYST as the case ma}> be. This 
condition df the order, after acceptance of the 
appeals, has restricied the felicf to the above 
extent only i.e. the Drug Inspectors should remain 
posted as Drug Jnspeciors while Drug Analyst
should remain posted as suck etc and none of the
two or of any other category could he given
posting against any other category. Therefore, this 
Tribunal, while executing die judgment and sitting 
as executing court, cannot,extend the relief by 
giving that any other meaning or import, 
especially, to extract the meaning that the 
petitioners could not he transferred from the 
stations they are already posted.

i

I
t

m.

i

%

I

IS. There is no denying the fact that the 
executing court cannot go beyond the terms of the 
decree/ordcr/judgmeni it stands for and it cannot 
modify these terms or deviate from them in 
exercise, oj its power of execution rather it has to 
execute/implement the Judgment/decree/order 
strictly in the terms of the same.
J9. In the above state of affairs when ii’e see the 
notification dated 22.0S.2022jssued in compliance 
of (he Judgment, u appears (hat the judgment had 
been implemented in its letter and spirit and 
cannot allow anybody to exploit the terms by 
making self beneficial interpretation and to get 
any relief Which was not granted in the judgment. 
Therefore, the Contention of the peldioners that 
(hey could not be transferred from the stations they 
we>e pre vipusly posted, is not well founded. "

35i
we

i

, 8. . On merits, we see no good ground to set aside the impugned 

order/iransfer Notification ratlier the same appears to-us to be in

contornnty with the terms of the earlier judgment of the Tribunal handed 

down in Service Appeal No. 16578 of 2021 SIS regards, posting of the 

officers against their own cadre posts while.as regards the contention of 

the appellants that they ought not l6 have been transferred from their

. \

OJ
CO •
It previous places/stations of postings, it has no force being ill tbundecl. It

AT

CL

T^srfrp i
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may be added that the appeilaiits iMuhammad Tayyab /Abbas and SM 

Asad Halimi, both/ were Chief Drug inspectors (BPS-’19) and wej'e
is

transierred against the wrong cadre of Chief Pkirmacists (BPS-19) while 

the appeliant Ziaullali

I

Drug inspector (BPS-i 7) and was transfeired IIwas
m .m

on 06.10,2020 against the wrong cadre of Pharmacist (BPS-i7). Some 

others were also transierred in the same order.

I

Ail the aggrieved persons.

■ndudtng the appellants, filed appeals that they should not be transfeired 

against wrong cadre. Their pleas
accepted. 1 hey were consequently 

impugned Notification , dated 22.08.2022

wei-e

transferred vide the i Ibut the
aappellants are 

/ been transferred 

■ only ground taken by the

again aggrieved and . contend that they should 1not have

even from tiie stations they were earlier po.sfed. Tlie 

appellants, is that the impugned transfer 

against the terms of the Judgment dated 06.!2.2021 

we peruse tlie judgment, it is-not like tliat. ratlier the

Noiillcaiion was
of

this Tribunal. When 

crux of the judgiiment is that the appellants of tliose appeals, including
the m

skopld „„ te pos,«i ,
IIwiiat the respondents iia\’e done vide the impugned Notification. Now.

for tlie transfer of a civil servant from one .station/place, the Government

of Khyber Palditunkhwa has devised/nofified a posting/transfer policy

setting out certain conditions but none of those conditions are pressed in 

three appeilanis. Otherwise it is thethe service appeals by eitiier of the
i&
i'pieiogaiive of the Government 

Pakhtunkhwa Civil Servants A 

in the province. Section 10 i

under section 10 of ^the Khyber 

ct. 1973 to post a civil servant anywhere 

.IS reprodiiced below;

fi

H •
.. i

at^steo
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"10. Every civil senwit. shall he liable to serve anywhere 
iv/Z/j;/? or outside the Province in any post wider the 
Federal Government or any Provinciai Government or 
local, authority, or a corporation or body set up 
established by any such Government''

or

I herefore, in the absence- of any ground much jjess convincing, the 

iiuptigned transfer Notification is hardly open to any exception.

Now coming to the second contention of the appellants that the 

impugned Notifications of Transfer were in sheer violation of the ’ 

judgment of the Supreme Court of Pakistan reported as ‘^2022 SCMR 

439 ’, it is observed that before filing of these appeals, a writ petition 

was filed in the Peshawar Higli Court with, the 

contention. The Peshawar High Court decided the writ petition on 

28.09.2022 with the observation that tliis Tribunal was very much, 

clothed with the jurisdiction and authority to implement the decision of 

, (he august Apex Court in terms of Artioies 189 and 190 of the 

Constitution and petitioners can validly agitate the same before this 

Ttibunal. Aiticle 189 of the Constitution of Islamic Republic of Pakistan, 

r973 is as under:

:r.

No.3 508/2022 same

- mm

M •
if.

;l■d'

Ifl'\ .

f
“J89. Decisions of Supreme Court binding 
other Courts.-Any decision of the Supreme Court 
shall, to the extent that it decides a ejuestion of law. 
or is based upon or .enunciates a principle of law,

■ be binding pn all other Courts in Pakistan. ”

Article 190 is also reproduced:.

■on
m

■

"190, Action in aid of Supreme Couti.-AH 
executive' and judicial authorities- throughout 
Pakis^n shall act in aid of iha 'Supreme Court. "

l\i ^•N
—1 : ’.1

UO 'ro

I
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Under Article 189 ol'the Constitution of Islamic Republic of Pakistan 

the decision of the Supreme Court of Pakistan-to the extent that decides a
t’

question of law or is based upon or enunciates a principle of law has 

been made binding on all other courts in Pakistan yet in a case reported 

V Ejaz Ahmad and others 20}? SC MR 206, the

Supreme Court ofPakistan held as under:

• •■■■. .•■-A. •■■■•U'Vh '1
■<

M

\

US Shahid Pervoiz

<.
■Vf fourteen Member B^nch of this Court in the case of 
Justice Khurshid Ammr Bhhider v. Federation of Pakistan 

2010 SC 4S3), has concluded that where the 
Supreme Court deliberately and with the intentJon of 
settling the law, pronounces upon a question of law such 

. pvonoimcmwnt is the Jaw declared by (he Supreme Court 
wlhtn The meaning of Article 189 and is binding on all the 
Courts of Pakistan. It cannot be treated as mere obiter 
aictum Even obiter dictum of the Supreme Court, due to 
Ingh place which the Court holds ip the hierarchy in the 

country enjoys a highly respected position as iff contains 
a dejmite expression of the Court’s view 'on a legal 
principle, or the meaning of law'\

.̂

Therefore, and especially when the Establishment Department of the 

Covemment of Kiryber PakhtunkJtwa. vide tetter No.SO(Lit- 

I)E&AD/!-|/2020 dated 14.02.2022 circulated the relevant part of the- ■

m

above judgment of the Supreme Court, 

the provincial
amongst all the tunctionaries of “

government with the direction to comply with the .
orders/directions contained in tire said Judgment in letter and 

lutiire, the
spirit in If

mentioning of the words ‘Competent Authority’mere
and

missing the name(s) of such Competent Authority 

Noiificarion dated 32.08.2022
in the impugned 

not writing name under thebesides

signature ol’ the Secretary to Government of Kliyber 

Health Department, both,

the august •Supreme. Court of Pakistan.
attested

Pakhtunkhwa
) are not in compliance with the directions of ^ 

The directions given in rlie d

t

i

V. ‘
H.'v'TU • i



Judgment was to issue requisite orders/direclions to alt the Courts and ^
d -

Dcpaiiments/functionanes that they, semi-government and statutoi^ 

. organizations, whenever issuing notifications, . orders, 

meinoranda, instructions,, letters and other communications nnisi

office

I!

disclose the designation and the name of the person issuing the saine to 

cjisare tiint it is by one who is legally authorized to tin 

which will ensure that such

T '>

so, and

i)crson reiMiiins accoiiulable. The 

purpose of the direction of writing designation and name has been 

specified by the Supreme Court in the above underlined portion. Since 

the appellants have only prayed-that the respondents might be directed

to act upon/impiement properly die judgment of die Supreme Court of' 

Pakistan.
\

. 10. Jherefore, wdiile dismissing these appeals, we direct diat the 

Judgment of Supreme Court of Pakistan shall be acted upon by

modifying the impugned Notification aecoi'dingly within 15 days of f:
a

receipt of this Judgment underdntimation to l1ic Tribunal through its 

Registrar. Costs to follow the event. Consign. . ■ '

I:

• .

• • II.- Pnntounced in open Couri at Pe^huwav and given under our

on rtf is J3'^'day of Jidy, 2023.hands and the seal of the TnhUnal
5

ik 1

KALIM AUSHAD KHAN 
Chairman

1
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rOtlRT MAITRR
i• r •A GOVERNMENT OF KIIYBER PAK1ITUNK.HWA , 

ESTADLISHMI-NT niiPARIMENT ,
{JUDICIAL WING)%»=C',e

No SO(Lii-t)G&AD/M/202U' 
Dated; I’esliavvar. the (4-02.2»22

To
The Senior Member Board of Revenue.
The Additional Chief Secretar)', P&O Department.
All Secretaries to the Government of KItyher I'akhtunkliwa.
All the Commissioners, Kliyber PiiUhtunklnva.
The Secretary, ICP Public Service C’ommission, Peshawar. ^
All Heads of Attached Departments/Autonomous Bodies in K.P.
All the Deputy Commissioners, Kliyber Pakbtunkhwa.

1.
2.
3.

■1• 4 •:y
lls.

6,
7.

.HiDGMENT AS TO DISC'TOSURE OF DESIGNATION & NAME ()1;.
---------------------------------- AinnoKH V*- winu^ ismtm,

(OFFICE NiEMORAN DIMS,
OTHER COMMHNK A'riONS

Subject: -
THE "GOMPEPENT 
NOTIFICATIONS. ORDERS. 
INSPRUCnONS. EFTIERS AND
ETC.
I aip directed to refer to the subject cited abd'o and lo stale that tlie 1 !on 1 k 

Supreme Court of Pakistan in its iudgnienl dalcct 30.127021 passed in.the C.A No. 0.^'K ot 

2021- arising out of G.P No. 407-K ol' 2019 lias passed ceitain orders/ given directiuns, ilic 

operative pan whereof is reproduced as uiider;-

*

•]
a

“For the reasons mentioned above, this petition is convened into an appeal • 

and allowed and the impugned iudgment of the Iribunal is set aside, We 

are also convinced that there i.s a need to put a stop to the use of the

illusive and elusive term - the conipc’ten( authority without disclosure 

competent autliorily's de.signation and name. Therefore, the 

of Sindir (petitioner No. 01) Baluchistan. K-lvyber
of the.

governnieiils
Pakbtunkhwa, Punjab, the Ciovernment of Pakistan. Registrars of the

Goiirl and all High Courts, and ihrouglv llie Registrars of theSupreme
High Court’s all Dislricl and Sessions-Courts, are required to issue

tlieir respective 

slatuloiT organizations 

orders, oftlce memorandums,

orders/ directions that they . and 

semi-governnicnts and
requisite 

funclionarie.s,
/

’lvhene^'er . i.s.suing notillcafioiis, 
instruction.s, letters and other cpninuinications must diselos,cJhc

of the person issuiutf the .same to cnsiirt:designution and (lie name



M
\

y
t

:•*
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that it is by one avIu) is legally .authorized to do so, and whichNvill 

ensure that such person remains accountable. Copies ol lhis Judgmem 

. be sent to the Secretary, Es'lablishifienl Division, Government of Pakistan, 

to the Chief Secretaries of the Provinces, to the head of the Islarnabad 

Capital Territory, Registrars of the Supreme Court and all High Courts 

who are directed to issue requisite orders/ directions and to publish the 

same in their respective gazettes or ask the concerned government to,do 

so. Compliance report be submitted for our consideration in chamber by or 

before 1 March 2022.” ,•

ll

, You are therefore, requested to comply with the orders/ directions conuiincd 

in the said Judgment in letter & spirit in future.
••

Chief Secretary, Covi. of 
Khyber Pokhimikhwu I

Endst: of even No. & Date. ,
Copy fonvarded for information to Ihc:-

l Registrar. Suprenv: Couti uf Pakistan at Islamnbd.
2- Deputy Registrar, Supreme Conn of Pakistan M.R. Kayani Road. Karachi with reference to his letter 

No C.A62-Kof202l arisiiigoutofNo.C,P407-Kof2019dnied 26.01.2022 '
3 Manager. Print ing Press Peshawar for issuing it ih lhe official gazette of Khyber Pakhtunkhwa:
A. Ail Additional Secretaries/ Deputy Secretaries in Establishment &. Administration Depanment 

‘ 5. PS to Chief Secretary. KJ^ber Pakhfunkhwa.
6. Ail Section Officers/Estate Officers ill Eslablishmem & Administration Diiparlmeni.
7, PS to Secretary Establishment Department, .khyber Pakhtunkhwa.

; 8. PS to Special Secretary (Estt), Establishment Department, Khyber Pakhtunkhwa,
9. PA to Additional Secretary (Judicinl). Establishment Dcpartmeni.
10. PA to Deputy Secretary (Judicial), Establishment Department, 
l.l. Master File. W* .

(MukartamKkofff 
Section OffiierfCitiy^Litkni-l)

H

!
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PITRICT

_, ,,,, NORTHPiSTgEI
Phont: (CI92a| 3J1907EmiiH AddfBH:

Ir^
1023Dated ^'esm yDEO(FyNWD

¥/ ✓' •
To

District Account oflkcr. 
North Wozinstun District

Subject RTOPAfiK OF RAY.

Reference to the trmtafer owlcr issuca by worthy Secretory Educauon 

Pakhtunkhwe Peshawar Notification Noi^.lO/(l) 2023-Elcc- il dated 11-03 • V
requested diat the saiary of ^irt: Seanu Cul Princi^ BS-19 Pcrsoriai No
may be stopped /Sn-aclivc with Immediate eflccl in the best interest of public service

r 50177820

DISTRICT EDUCATION OFFICER IF),
north WAZJRISTAN OiSnUCT

/
Copy to ther1 Secirtniy E&SE Department Khyber Pakhumkhw* Peshawar.

2. Director, E&SE Khyber PaklminkhWB Pe^war.
3. Officerccord

DISTifeTm^feH^KiERf).
ANDtSTRiCT

m .

NORTHW

--
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• ELECTioN.COMMIS'SIQN OF PAKISTAN ■

'.-NOTirHCATION - ,

•• * » I •'

.1 im-7..'. -•■I'r-

» T “111
- ....

'iElbrnabacl’Uie22'^ Jahuaryi-2023^II,
■*;

* -
::

r1.r -:.V ' • F.No;2(1))a(i23«borri.^ WHEREAS', Jhb Provincial Aossmbilas af Ponjab ahdi.
iv.i; •^' ^Khyber.iP.Rl;hUinh\vn niuifci' Ailicln tiv;nr l|iij .Conslilulion-ol llic-Islamic,Republic-or] 

^';!>'Raklsian;:slaiu*r{li55C'K'ccl.tin-1‘l'-''.aiid 10"' Jaiiuary. 202fJ rBspectely; :
-J.. ■ • "/ANb;VVHEREAS,|lhG-iBeclibn''Comrriissidn'.Qr:paki5.ian%*ni|ndaleti:wllh 

, i '‘ij. '- r consUlulionnrdiily .lo organize_an'd conduct■Gl□cHon5'lni lB^ns ■6f■ArUde^2■18(3) of Ihe ,
' ■■.V.-VConstilulion aiid iQ' rnake-isuch- arrangsmBnlB. as arajnecessa^ to iensyr’e' -that the .

relecUons. are iconducled^honoslly, .justly, iairly and iri-.accordance'Wilh Ahe law'and- that ' 
i.'^corrLrprpracUces ara guarded against; :

7 AND WHEREAS, il.has become imp8faUyB.lhal.lhB-Election domrnlssjon'shall 
>ribke-ail necessary steps under Ihe-Conslllutlon and‘;prBvaiQnl lawifor. srfiabth canducl of 
; > General EleclionB id lhe‘Provlncia|-Asscmbllas of P.uril.ab"and Khy&Bf Pal^tuhkHwa.- , 

vNOW THEREFp IE,Mn exercise of Ihb powBrEcanferretJ upon'-lt.under AHicles.
... 2.isi3),;22d:dnha-CdnsitlJlidp of the jslamic.'Republic br.pakislan;;SEcilbris'4;.S..-B(c). 

read Mlh.Section 23D ofiheiEtBclions'Acl. ^Of? and as supported by l^e Wo^;ers' ParW 
;v;' case through-Akhtar Hussain AdvocalCf Genural SGcrElary.and e-alhe^^yprsus PedBrai 
}■^DfPdkislan'and2olhers.repoKedin PLD ^QU SC GBI/and all the blhEr,powers Bnabllng 
: V llln lhalbehalf.'the Election Contmissjon of PakistanVloiensure transparent aiecUon-and 

"■ ,tb provide a- evel pjaying Held for all conlEsUng candidates arid pbijtical.pbrtles,.hereby 
■ ' -direcls the C /retakerGovernments-of Punjab and.Khyber Pakhtunkhwa:-- ..x / .

,(a) /to .assist. the'-ElecUoniCommissibn to hold Blecllonsin accordance-.with lav/ as 
7 ■' ,,praVlded-under:sacli6n.‘230(l.)(b) of the Elaclions'Act, 20.17.^,y. .■ y- 

j^b) /'To bnsgre the compliance of'all lhe:notincatianB, diraclivesand lhe p'rovislbns
- • .as.laid ,'down ln.SBcUon.230.of the Act'/b/d. . .. *

• (c) ; Not to .poBl ior 'lransfer any public ofTicial taller ;lhe-rssuancB:;oT,lhls-nolificaliori
■ •• . ■■ v^;ihin'andHo'7 from-Punjab fi-Kbyber PakhlunKhwa wilhout-priof approval ir

wriiifig Qj;lhe ElebtioniQonimlsslon as laid dbwri in ClauBe-,2tQ.or.Seclion;23Q.ol 
. lhB:Elecltim5-Acti:201.7. - ■’> ' ■ ^ '

"(d)' 'rEnsure .U-al all, kindB-af'recrullmanls.ln.'anV!Ministry, .Diyis‘{bpi.:Qep^drn^rjt;:^i 
'■■■ ‘ Institution .under the Provincial GtjyBrnmBnls.atW LoraPfSovemiriebls of Punjab
" ' and^ khyber . pbkhtunkhWa-* are.;;banned'^''Mth-- Immedialev.effBcfe^^

recrbllmenls ;.by' the^ provincial: Public'^Service ■Cdmrriib5iDns..and''lno5e : 
govarnmanl rirganizalbbs where test/inl’ervlewa have already/baen^canduciEd 

., . before this day; ‘ - j.r ■
,(b) ;;:NotJo announce / execute any kind of-Davelopmenl Schemesiin'Punjab and ..J . 
'- \.-KhybBr.Pakhtunkhwa Provinces ejccepf lhQse;whlch are bn'0)ing;and approvp J 

•' 'before-the Issuance of-this nolificailon.. Mareaver, the 'Provinblal.'GoVBmfnBnte '' . . 
: .andj.Local;Govemmenl5- of.punjBb'and KhVtier .PakKtuhkttwa/sha!tnGt:issue -.7 ■. 

; tenders of such schomes^ tiir'GUlmlnatlpn'of. GeharbI ?Elecllons oC both ’*. 
-Assemblies. .5- ■*Cbnld',..Paqe“2 ‘
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:■ • ; ■ #
.•2^. .

(f) . ’"All develqp’meht funds relallng io Lahal GbVErnfnenl instilUtiohs :bf Punjab ai id ‘ | > 
Khybei’ PakhUfillvhtva . nnd' Gai.iinnmenl Bairds falling In jurisdiction of 

i: , ; . .Punjab and Kliyber PaKhUinkhwn shall sland fTozen With immediate effect.
. iahnouhcenieiil .of resulls'af ihe said General:EfBctiDns. ' ,'. ^

■ 49): ' ‘T° ensure lmniedia|G lermltiaibn of services;of alt heads of the instliuiicns .
' appoinled oh pdlilical basts’and lo send tlieif lists to the Cammlsslon forthv^ilh.

■ ,(h) .To ensure vgcalion, of .Ihe goyernment reaidBnlial .faciiilies from E>:-CI-ief 
; Ministers and :tlieir hduisprs, Ex-Provlnclal Ministers and ^-Merhbers pf he 
, Provincial Assemblies of Punjab and l^shyber PaHhtunkhwaj besides ensur ng, ■

.withdrawal of official vehicles ffom,.thBm. Furthermore, ,;he ciig.nitaries shall be 
provided security. / protocol as per their enlilleraenl and any; extra'deploymant 
of security/.protocolbewithdrawnfromthem forthwith., 

i .(i> The Caretaker Govemnienls shall parform theirfunctior|s arid'attqnd-to day-.to- 
: day matlers which are necessary to ruO' the affairs of-the iprpvinces Iri 

accordance with lav.
(]) The'Chlef Minister ora Minister or any othBr-rnBrnberdf.Caretaker Governments

': ;ha!l, vylthin three days from the bate of assUmptlon' of office-j rSUhrnititbjthB 
. Commission, a statement ox a5sel3..and liabilities including asBefs^and llabUities ; 

of his spouse and dependent children as dn the preceding'j30|n day of June on 
•'Farm.B.
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This issues with the approval of Electioni'GjjmrTfisiioh of Frisian.V■l. I
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(Ornar.Harrf?5T<han) 
"Spbretary ; .

■ Election ^Commission of P akistan .
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;^^:C;fv^-^:H^^(6)-■Scc.ela;y.SEnnle'Secro^ariHl;l^^^^^
■-■A;:^^(^Jn-SBUBlsfv;N^tiohalAkEch4ly^F^b!ah/lsMa!)?il.t^^>^^^

:i ■.;*';• ^ f.‘-”t ''■•\ 'vr -;'' •;;.-^ --|P)/lSetrelaryfKlab&hn‘iEnl Divi^on;Govcf«nQiildfP.hkl£lWUlamahDd (ljf'Kr7ptonlaloh'andCnUaten'io'iii 
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vakalatnama
before the KHYBER PAlfHTUNKHWA SERVICt= TRTRliMfli

PESHAWAR.

APPi^ /202iNo

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

(RESPONDENT)
(DEFENDANT)

VERSUS

f^Doc/HrorJ DkP/l

I/W^ ,
Dp hereby appoint and constitute Noor Mohammad Khattak 

Advocate Supreme Court to 

withdraw
appear, plead, act, compromise, 

or refer to arbitration for me/us as my/our 
Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the 

above noted matter.

Dated. /_____/202

CLIENT

ACCEPTED

NOOR MOHAMMAD KHATTAK 
ADVOCATE SUPREME COURT

Qa^
WACEEDADNAN
KAf^AtnOlAN

umaiT^ooq mohmand

MUHAMMAD AYUB
f/ykP,

MAHMOOD JAN 
ADVOCATES

&

OFFICE!
Flat No. (TF) 291-292 3'“ Floor,
Deans Trade Centre, Peshawar Cantt. 
(0311-9314232)


