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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

| Misc. A. NoS 722023
! IN
il 'S. A. No. 234/2022

Arifa Saleem W/O Sardar Naeem,
Senior Instructor, Physical Education, ~
: r - GGHSS, Nishterabad, Peshawar . .. .. .... .. ... Appellant
] | VERSUS |
| :' 1. Director, Elementary and

Secondary Education, KP,

Peshawar.

2. Secretary, Government of
KP, Elementary & Fecondary
Education Department,

Peshawar........ ... ... i, .. Respondents

 APPLICATION _FOR _CORRECTION _/ RE-
HEARING / RESTORATION OF THE SUBJECT
APPEAL REGARDING SENIORITY DISPUTE:

U
{ |
Respectfully Sheweth,

[

3:L. That applicant along with 03 other colieagues filed appeals this
hon’ble Tribunal for correction of seniority position which was
admitted to regular hearing and the parties were theni.seijved with
notices. (Copy as annex “A") |

2. That written statements / reply was submitte'd by the official
‘respondents and the private respondents were piaced x-party by
“the hon’ble Tribunal. (Copy as annex B "

-3,  That tﬁe said appeals came up for hearing on 27-07-2023 after full
‘probe, the hon’ble Trlbunal' was pleased to disposed of the matter
‘with direction to the offi'cial respondents to anti-date the promotion
order with effect from 13-11-2007 instead of 19-05-2009




PN

'accordan.ce with the department Notification dated 29-04-2014.
(Copy as annex “C")

4, That applicant was promoted to the post of Instructor Physical
Education B-17 on 15-06-2009 and she should be given seniority

with effact from 15-06-2009 Instead of 13-11-2’007 which requires
correction,

-It is, therefore, most humbly requested that applicant be awarded /
-antl-dated senlority with effect from 15-06-2009 instead of 13-11-
2007, with such other relief as may be deemed proper and just-in

circumstances of the case, \glw
27\ A

Applicant

Qﬂﬂwﬁ -

Saadullah Khan Marwat
Advocate

Through

Date: 09-08-2023

AFFIDAVIT

I Arifa Saleem, Applicant, do hereby solemniy afﬁrm and declare that

contents of Application are true and correct to the best of my knowledge

|:—1:‘!d belief,

DEPONENT
/




E I BEFORE KPK SERVICE TRIBUNAL PESHAWAR
S.A No._3% /2022
Mst, Arifa Saleam W/O Sardar Naeem,
Senlor Instructor, Physical gducation,
GGHSS, Nishtar Abad, Peshawar . . ... .. . . e Appellant
RO
; VERSUS N ) ’S-
A i, Director, Elementary and | - :f‘,ﬁﬁf“a/”z"}:’*"
, ' Secondary Education, KP, '
‘ Peshawar,
E 2. ’Secretary, Government of KP,
-.E-i Elementary & Secdndary
! :' - Education Dep’aﬁrtment,
! Peshawar.
3. Mst. Misbah Seema, Senijor Instructor,
Physical EducaFon, Govt. Girls Higher
Secondary School Munawar Shah No.
06. D. I. Khan. (5. No. 09)
4, Mst. Réhiia Bano, Senior Instructor,
" physical Education, GGHSS, No. 05
Qasa'ban D. 1. Khan. (S. No. 10}
o ! SI Mst. Parveen Akhtar, Senior Instructor,:
E;:‘EHQEEEI'Q!_(HQ;I—]YSKBI Educgtlon, Govt. Girls Higher
. E%QEsi;a;L- . Secongiary Sciiwool, Ail<or~a Khattak, |
T &r Ngowshera. (S. No. 16) S
é. Mst. Yahya Begium, Senior Instructor,
 Physical Education, GGHSS Pir Pial
Nowshara. (S. No. 19)
7. Mst. Mufeeda Begium, Senior Instructor, . quej“m: .
Physical Education, GGHSS, Shehbaz e gy S
Ghara, Mardan. (S. No. 22) ) ~

t




10,

12

13.

14.

il

Mst. Samina Akhtar, Senlor Instructor,

' Physlcal Educatlon, GGHSS, Comprehensive

Peshawar City. (S. No. 23)

Mst Ghazala Naeem, Senlorlnstructcr,
Physical Education, GGHSS, Behzad
Chakarkot Kohat. (5. No. 2“7)

Mst, Basreal Afzal, Senlor Instructor,
Physical Education, GGHSS,

Hathlan Mardan, (S. No. 29)

Mst. Tesleem Kausar, Senior Instructor,
Physical Educétion GGHSS, Skhakot
Malakand (S. No. 35)

Mst. Maryum Rasool, Senior Instructor,
Physical Education GGHSS, Kalabut
Township-IT Haripur {(S. No. 39)

Mst. Mussarj lgbal, Senlor Instructor,
Physical Education GGHSS,

Esak Chuntra Karak (5. No. 41)

Mst. Sardar Bibi, Senior Instructor,
Physical Education, GGHSS, No. 01
Karak. (5. No. 42) ’

Mst Shahida iBegiurn Senior Instructor,

Phystca! Education GGHSS Esak Chuntra,‘

~ Karak (s No. 46)

Mst. Nazma Shaheen, Senior Inst}'uctor,
Physical Education, GGHSS, Larama,
Peshawar (5. No. 50).

APPEAL U/S 4 OF_ SERVICE TRIBUNAL ACT, 1974
AGAINST _FINAL SENIORITY LIST OF SENIOR
INSTRUCTORS PHYSICAL EDUCATION ELEMENTARY
AND SI-CONDARY EDUCATION DEPARTMENT _KP
PESHAWAR DATED 02-03-2021 OF R, NO 01 WHEREBY

JUNIOR _TO APPELLANT WERE SHOWN SENIO/F:(

WITHOUT ANY REASON AND JUSTIFICATION: | /7 {

T3

I Respondents -




AT

Y

“ M ,
o : !

_Regggctfully Shewet;

1. That on 20-10- 1993 appellant was appolnted as Physlcal Educatlon
Teacher (Female) (PET) on the recommendation of Departmenta!
Selection Committee with some terms and conditions contalned
thereln and her name was f!guned at S, No. 9 of the. order ibid.
(Copy as annex “A")

2. That on 08-05-2008, appellant was awarded degree of Master of
Science obtained from Gomal Unlversity, D. 1. Khan. (Copy as annex
Q\BH)

3.

- That on 13-11-2007, Secretary Education, Govt. of KP, Schoals and
Literacy Department issued Notification accorded up- gradat:on to the
ROSL of Librarlans and Directar Physleal Bducation from Be16 to Be1Y
regular of the eX|~:ttﬁg Incumbenrs who hold ‘Master Degree In the

relevant subject. Her ulstmo seniority positlon will remaln Intact.

Here it would be not out of plaze to mention that appellant was

awarded degree of M. Sc on 08-05-2008 with B-17. (Copy &s annex
oy

4.  That on 10-02-2009 on the recommendatibn of Departmentsl
Promotion Committee, | appellant was promoted fto the post of
Director Physical Education B-16 on regular basis and her name was

figured at S. Nﬁ, 02. (Copy as annex "D}

—

5.  That on 21-03-2009, Direcror Education issued Final Senlority List

wherein nama of appellant was placed at S. No. 78.(Copy as annex
“E“)

|

|

ys. .‘ That prior to the aforesaid exercise, up-gradation,” promotion,
I seniority list, etc, no proper rules were infield, yet on 16-05- -2009,
|

for the first time service structure was glven to the employees of the
department.

: \ .
7. That on 15-06-2009, apnellant was promoted to B-17 on regular
basis on the recommendation of DPC. Her name was placed .at S
No. 13. (Copy as annex “F")
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8 That on 01-01-2017, subsequent senlority list was circulated
whereln appellant name was ﬂgured at S. No. 65. This senlorlty Ilst

was also not prepared properly and per the mandate of law. Seniors

| ‘were not assigned proper place In senlorlty Ilst. (Copy as annex “G")

9, . That on 1,O~5’02—2017 representation was submtttedl to ﬁhe authorlt?
for correction of the aforesald seniority. (Copy as annex “H")

10, That on 23-05-2018, the competent authority issued Notificatian for
promotion af 60 female Instructors Physical Education B-17 to the
post of Senlor Instructor Physical Education B-18 in the department,
The name of appeliant was figured at S, No. 60. (Copy as annex “1")

11, That on 31-12-2018, Tentalive Senlority List of B-18 female Senlor"
Instructor Physical Education was circulated whereln the name of
appellant was figured at S. No 61. Being senlor, proper place was
not assigned to her. (Copy as annex "]")

12. That on 02-03-2021, Final Seniority List of Senlor Instructors
Physical Education B-18 L’F)'With covering latter dated 26- 10- 2021
was circulated wherein the. nam_ of appellant was placed at S. No
53 instead of proper place. The said List was shown as draft

seniority list and the depa_rtment is 'going to make promotion over
this list. (Copl\/ as annex “~K“)A_

13, That on receipt of the said serlority list, appellant submitted
representation on 29-10-2021 before authority which met dead
response till date. (Copy as annex "L

. Hence, this Jppeal, Inter alia on the following grounds:-
GROUNDS

a. That appeliant was iﬁifial‘.y appointed on 20-10-1993 as PET and was

S promoted to the post of DPE .on 10-02-2009. She was further
1~ promoted to the Senior Instructor 8-18 on 23-05-2018. Similarly|

contesting respondents was initially appointed on 15- 11-1984 and’
promoted to the post of DPE on 18-02-2003 B-16, while she was




S

"

o

‘entitled to seniority.

; infringed for no legal reasor and justification.

-F
T ~ s
ﬂer"ﬂ .

awarded B-17 on 14-10-2013 and B-18 on 18-04-2019. Same Is thl :
posltlon of ather resporidc.nt.» but Instead contesting respondents f
were shown senior to appnllawL forr o legal reason,

' b, That on 08-05-2009, result of appellant was declared by, admlttlhg ,
. her two degree of Master of Sclence and thereafter o‘n'is" 06’ 2009,

she was upgraded to B-17 from B-16 on regular basis and was then -

|

As against contesting reépondents admitted to the degree of M, Sc
and upgraded to the post.of B-17 on regular basls,

That as and when senlority llst was Issued by the respondents, the
same was not based on lagal footing and contesting respondents
being junior were shown sanior.

. That every seniority list as per the judgments of the apex court

gives fresh cause of action to an aggrteved person to assall the same
for her vested right.

. That as and when appeliant filed representation for correction. of the

seniority list of B-18, Deputy Director (F & A) Elementary &
Secondary Education KPR, Peshawar forwarded the same to R. No. 02 .
on 06-12-2021 to look into the matter and to promote seniors.
amongst all the eligible candidates to B-19, meaning thereby that

the former seniority lists were not prepared as per the mandate of
law and seniority rules.

That in prepafing the seniority lists, seniority rules were not taken

into task and’juniors were placed seniors only and only on the pre-

‘text Lhat the seniority positions of all candidates would remam
:Intact With due respect it is not the law to destroy lega!l right of a

servant, but %emor;ty shall follow seniority rules and not Notification
- dated 13-11-2007.

. That the impugned seniority list dated 02-03-2021 is.not based on

law and seniority rules but is based on favoritism, discrimination and -

- malafide by placing ‘seniors, juniers and their future rights were.
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That In numeraus letters, respondents shawed reservation over the .
seniority lists, meaning thereby that the same wara pet based an '

legal footing.

d time and again by the

. That though the seniority lists were circulate
gned to the contesting

raspondents but no merlt position was assl

respondents viz-a-viz appellant,

structure was glven In the year 2009
trment and If such ls the position, then
eontesting respc'nd'ents but
d on law but

“f‘hat for the first time service
tm the ernployaes of the depar

the former exercise was of no avall o
utlle. exercise. All such actions werg not base

‘was a f
discrimination and malafide..

were hased on favoritism,
N 1t Is, therefore, most humbly prayed that on a;c’eptance'of
appeal, the impugned seniority list deted 02-03»2021 of R No.
01 be set aside by placing appelilant senior to contesting
etc, with such other relief as may be deemed
the case. a '

"~ respondents,
. proper and just the circumstances of

Appellant
;
Through ;
N SD g debeee
Saaduliah Khan Marwat
( W\
Arbab Salful Kamal

,7\\‘\ ":,\ » (,,;;.' .
)/ "._'...'2'_‘.5‘._-_
Dated: 10-01-2022 Amijad-Nawgz

‘ Advocates
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BEFORE THE HONORAB&.E KHYBER PAKHATUNKHWA SERVICE TRIBUNAL
< PESHAWAR,

Service App' eal No: 234/2022
Mst; ~ Arlfa  Saleem, SIP BPS-18 GGHSS Nishtar Abad . District

Pes]’awarnnunulncutlutuoulunuuu BEROEVETRANANAGINU BN SN ONU NIT IR IR RN ....Appenant.
BRI

- | B VERSUS

! D'PECtiorl E&SE !ﬂ‘yhﬁ!’ Pak.htunlmwa & others.ll.li'll‘lll'.!l'lll.ll!ll'l'l'lll‘ll!l"..l”Respondents

Respectfully Sheweth:-
The Respondents No. 1-2 submit as under:- S

PREiLIMINARY OBJECTIONS.

!
% ‘That the Appellant has got no cause of action/locus standi.

2: That the Appellant is not an aggrieved person within the meaning of Article-
212 of the Constitution of Islamic Republic of Pakistan 1973.

3 That the instant Service Appeal is badly time barredAunder relevant
provision of law of limitation Act 1908.

4 That the Appellant has concealed material facts from this Honorable
Tribunal in the instant Service Appeal.

wh

That the Appellant has not come to this Honorable Tribunal with clean
hands.

6 That the Appellant is not entitled for the relief he has sought from thlS
Honorable Tribunal.

7 That the instant Service Appeal is against the prevailing law & rules.

1

8 That this Honorable Court has got no Jurisdiction to entertain the present
appeal.

9‘: That the impugned final Seniority list dated 02-3-2021 of the Departmentis
\\ in accordance with the mandatory provisions of Rules-17  of APT Rules
~' 1989 read with seE::ion-B of Civil Servants Act 1973 and liable to be

1 maintained in favor of the Respondents No. 1-2 in the interest of justice.




10 That the appellant has correctly being placed at seniority No. 47 in the final
seniority list as stood on 02-03-2021.

ON.FACTS, - |

1;. Tha; Para-1 needs no comments being pertains to the appointment of the
‘l appellant against the PET (F) post vide order/Notiflcation dated
| 17-11-1994 and a copy of the said order is Annexure-4 for ready.reference.

2. That Para-2 needs no comments belng pertains to the record of the Gomal
University D.I.Khan regarding his MSc degree in Session-2005-2006 under
+ Registration No. 09-CPER-2003 Roll No. 251 with result declaration dated
6-05-2006 but in spite of this the appellant has not made the aforesaid
Pniverstty as a Respondent in the Instant case on mala fide and a copy
whereof is attached as Annexure-B for ready reference,

That Para-3 is correct that vide order & Notification dated 12~1é-2q06, the
- Appellant has promoted to the pest of DPE n BPS-16 en regular basis by the
DPC and a copy of the said order is Annexure-C for ready reference.

: . |
4{ That Para-4 is correct that the policy of one time upgradation in the upper

- scale was allowed by the Re'spdndent No.1 to the appellant in BPS-17
(Personal) and a copy of the Said Notification dated 13-11-2007 is
Annexure-D for ready reference. o

5. That Para-5 is correct that as _p'e,r._, final Seniority list dated 31-3-2009
pertaining to the DPE cadre in BPS-17, the appellant was placed at S. No. 69
and a copy of the said seniority is AﬁneXure-{i’_'for ready reference,

6. That Para-6 is incorrect, hence, denied formal rules & structure were there
which were updated and amended from time.to time by the Department
according to the needs & demands of the Department in the interest of
public interest. ‘

7. That Para-7 is also incorrect & denied on the grdunds that the seniority list
dated 01-01-2017 of the Department is in accordance with the aforesaid
Rules, wherein, the appellant has correctly been placed as per her service
record in the custody of the Department, hence, the plea of the appellant is
ilegal & liable to be rejected and a copy of the said Seniority list
Annexure-F, '

8. That para-8 is incorrect & denied on the grounds that no Departmental
appeal against the seniority list dated 01-1-2017 has been filed by the
appellant to the appellate authority till date, therefore, got finality under the
law & limitation Act 1908 against the dppellant. L

et
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9. That Para-9 is incorrect vide order & Notification dated 23-5-2018 attached
as (Annexure-G) at around 60 (F) Instructure Physical Education in BPS-17

were promoted to the post of SIP in BPS-18 by the Department under the
existing rules & policy, : '

10. That Para-10 is corr.ect to the extent of Tentative Seniority list of SIP in BPS-
18 which was later 'on circulated for the Information of all concerned for

' necessary correction threugh Departmental appeal. Therefore, no vested
 right of placing the appellant at a Senlority list number of her choice is.
i'accrued to the appellant, Hence, the claim of the appellant is illegal & liable to
| be refected. - . B

- , .

IIE That Para-11 is correct that vide Notification dated 2-3-2021, the

' Department has Notified final Seniority list relating to the SIP, in BPS-18 (F)

.cadre by the Department under the above mentioned provision of law &

rules, wherein, the appellant has correctly been placed at Seniority list No, 47

as per her service record in the custody of the Department since 1994,

iT;l'ler'e‘-zfcn'e, the plea of the appellant is illegal & liable to be rejected and a copy

of the said seniority list dated 02-3-2021 is Annexure-H.

12.That Para-12 is incorrect, no departmental has been filed by thé appellant
' |against the said final seniority list dated 02-3-2021 to the appellate authority
till date, hence, got finality under the law. Therefore, the appeal in hand is
liable to be rejected on the following grounds inter alia:-

a. Incorrect & not admitted. The plea of the appellant is illegal in view of the
forgoing submission in the instant reply on behalf of the Respondent No.
1-2, as he has been treated as per law rules & policy by the Department.

b. Incorrect & not admitted, hence, needs no further comments as already
replies in the foregoing paras by the Departmentjas the seniority list dated
02-3-2021 is legal & liable to be maintained. '

c. Incorrect & not admitted, the seniority list dated 02-3-2021 legally
competentliable to be maintained as the act of the Department with regard
to the seniority list dated 02-3-2021 is the resuit of due process of law &
rules.

d. Incorrect & not admitted, the plea of the appellant is without any leggl
grounds and justification, hence, liable to be rejectefi in favor ofﬂt}ae

Department. i 3 : ~ -
e. Incorrect & not admitted, the statement of the appellant is against EIE\&\QN
facts, hence, liable to.be rejected. A %\:
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f. Incorrect & not admitted, as detail reply to this ground has been given in
the forgoing paras by the Department.

g. Incorrect & not admitted, the act of the respondent Department Is within
legal para met/ g and liable to be maintained. :

h. Incorrect & not admitted, hence, needs no further comment as already
replies above by the Department, That the act of the Respondent with
regard to the senlority list dated 02-3-2021 Is legal.

1, Ingorrect & not admitted, the stand of the appellant without any legal

| proof and justification, hence, liable to be dlsmlssed

§. Incorrect & not admitted, the competent authorlty is entitled to frame
rules & regularization for the employees in that interest just to avold the

aspect of stagnancy & disparity among the employees including the
appellant. Therefore, the appeal in hand is liable to be rejected with the
addltlonal submission that the Honorable Bench is requested to allow the
Respondent Department for the submission of additional grounds case law
& record at the time of arguments on the date fixed please.

b

Therefore, it is most humbly requested that this Honorable
Tribunal may very graciously be pleased to dismiss the instant Service
Appeal in favor of the Department in the interest of justice please

Dated. ___/___/2022.

/—\\ ’7/‘,) A

NGzl
- DIRECTOR
| E&SE Department Khyber
! /! Pakhtunkhwa, Peshawar.
i ngL«/ﬂqégi, | (Respondent No: 1)

' SECRETARY
E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondent No: 2)

AFFIDAVIT

~ 1. Dr. Havat Khan Assistant Director (Litigation-1I) E&SE
Department Khyber Pakhtunkhwa, do hereby solemnly affirm & declare on
oath that the contents of the instant para wise Comments are true & correct to

the best of my knowledge & belief. |

Deponent




Titted “Arifa Suleem-vs-Director Elementary :

ORDER
023

27" July, 2

STREIRIS i)

[ .

ST mcnl:om:d the correct: date of pranotion in.the notification. The appeal is -

.. L] ————
,..7” \6 » /4"'/??’:‘““” n,,
o /v :“",.1 r
(”ﬂ e /

1] . 0. 234/2022 . . LT :
Service Appeal I and Secondary Education, Khyber. -

sakhtunkhwa, Peshawar.

»

KALIM ARSHAD KHAN, CHAIRMAN: Learncd counse! tor the

appaliant preseol, Mr, Fazal Shah Mohimand, Additional Advocate General

for ullicial rcsponduus present.
02. At tlle very iitset Jearned counsel for the uppellant produccd dopy of’
L notificntion dated 29.04,2014 and contended that vide this nn'tiﬁcmi(m the
| pro’molion/ul’ the uppc]'lsxznl und olli;:rs, mentioned in the nolil'lciniTi [rom
the post of Dircctor Physicul Edu‘cmion'('DPE) (BPS-16 to BPSILTY on
regular busis was giv;n cficet from l3.ll'.2007 nstead of !6.015.2009.
)

~ Learned counsel for the appc![zm( subimitted that in the impugned sfcni()r.il.\' -

ltst 01 02.03,2021 the. datc ol promollon of thc appcllant was_snl! w}nl;cn s Sl

19x05 2009 instcad ch 13 l ! 2007 and submmcd 1hat thc appenl n&tghl hc "
dispased of wnh lhe direction to the otlicisl respunduns 10 mcorpc r'm. the

dnte ol'promotlon ofthc appeliunt from BPS- 16 to BPS-17 as !3 ll|2U(l7 in |

lhc 1mpugncd scmor:ty list. The Icarntd Addmonnl Advocatc Gcm. ’a! when

\

t.on'rontcd w:th the’ suualmn submm«.d thur the depurtment outh 10 have

thus disposed of in the above Lerms. Costs 1o follow the event, Consign,

03, ‘_R;gq_nounced,iq; open courl in. Peshawar and given under our

hands and seal of the Tribunal on this 27" day of July, 2023.




