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.r BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, tCfiy r- »•

PESHAWAR ■S L: l

6311Diiirv

/2023Appeal No.
Oaied

Miss. Durdana Ayub, Computer Operator, Finance Department, Governnient of the Khyber 
Pakhtunkhwa Appellant.

VERSUS
The Chief Secretai7 to Government of Khyber Pakhtunkhwa, Peshawar.
The Secretary to Government of the Khyber Pakhtunkhwa Establishment Department.
The Standing Service Rules Committee (SSRC) through its Chairman/Secretary, 
Establishment Department, Civil Secretariat, Peshawar

1.
2.
3.

Respondents.

PAIU4WISE COMIVIENTS/REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth,

Preliminary Objections:
1. Thai the appellani has got no cause of action to institute the instant appeal.

2. That the appellant has not come to this Hoirble Court with clean hands.

3. That the appellant is not entertainable in the present form.

4. That the appellant is stopped by their own conduct to file the instant appeal.

5. That the appeal has been filed with malafide intention.

FACTS:
Correct, the appellant was appointed as Computer Operator (BPS-12) on 

27.03.2013, under the Khyber Pakhtunkhwa Information Technology Service 

Rules, 2006, which is a technical cadre of the provincial government.

Incorrect. As staled vide para-01 above, the appellant was initially appointed as 

Computer Operator (BPS-12) on 27.03.2013. Since, for growth, development and 

advancement of Information Technology in the province, the Khyber Pakhtunkhwa 

Information Technology Service Rules, 2006 (Annexure-"!”) were framed by 

Government, which provided a complete service structure to the scattered/ 

individual IT personnel, i.e. Key Punch Operators, Data Enti-y Operators, appointed 

in different Administrative Departments/offices and upgraded them from BPS-08, 

10 & 11 to BPS-12 and their seniority was clubbed as Computer Operators (BPS- 

12) (Annexurc-^ll”)- Subsequently, on 29.07.2016 (Annexure-“m”), the post of 

Computer Operator was further upgraded from BPS-12 to BPS-16, which was a 

major relief given to the Computer Operators without any condition ol length ol 

service, experience, qualification etc., therefore, the allegation of having no 

promotion opportunities to the applicant since long is completely incorrect/false. 

Besides, the above upgradations and other reliefs, for a total of 193 IT cadre posts 

of Computer Operators, there are promotion opportunities for the IT staff having 

the following higher positions, numbers and ratios:

Para-01.

Para-02.
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Promotion ratioPosition/Post Number of posts.

50%Assistant Director-IT (BPS-17) • 42

16 100%Deputy Director-IT (BPS-18)

08 100%Director-IT (BPS-19)

Following is the detail of IT staff promoted to the higher post since the framing of 

rules ibid:
Remarks.Number of 

promotions
Position/Post

Seven Computer Operators (BPS-12) had 
been promoted to the posts of Data 
Processing Supervisor (BPS-14) in the 
years, 2012&2013.

07Data Processing
Supervisor
(BPS-14)

As on 29.05.2016, the post of Computer 
Operators (BPS-12) was upgraded to 
BPS-16, therefore, the posts of Data 
Processing Supervisors were also 
upgraded to BPS 16 and their seniority 
was again clubbed with Computer 
Operators. Consequently, since 2016, 
twenty-three (23) Computer Operators 
(BPS-16) have been promoted to the posts 
of Assistant Director-IT (BPS-17). 
Similarly, more promotions are in 
pipeline and would be considered in the 
coming Departmental Promotion 
Committee meeting shortly.
Since promulgation of IT Service Rules, 
fourteen (14) Assistant Directors (BPS- 
17) have been promoted to the post of 
Deputy Director-IT (BPS-18). Moreover, 
besides these 14, 02 Assistant Directors 
(BPS-17) are working as Deputy 
Director-IT (BPs-18) on OPS.

23Assistant Director-IT 
(BPS-17)

14Deputy Director-IT 
(BPS-18)

Since promulgation of IT Service Rules, 
eight (08) Deputy Directors (BPS-18) 
have been promoted to the post of 
Director-IT (BPS-19). Moreover, besides 
these 08, 01 Deputy Director (BPS-18) 

working as Director-IT (BPS-19) on

08Director-IT (BPS-19)

are
OPS.

Apart from this, since the promulgation of Khyber Pakhtunkhwa Provincial 

Management Service Rules, 2007, 10% quota of PMS (BPS-17) by selection on 

merit had been reserved for Secretariat employees up to BPS-16, which 

included Computer Operators and since then ten (10) Computer Operator^ 

^ have already been selected to the PMS by selection on merit through a 

competitive process by the Khyber Pakhtunkhwa Public Service Commission. 
Considering all the above, it is crystal clear that stance of the appellant that he 

doesn’t have any chance of promotion and has no career progression in the existing 

service rules is completely false, wrong and baseless.
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Correct. The Hon’ble Chief Minister, Khyber Pakhtunkhwa, being Competent 

Authority in terms of section 26 of Civil Servant Act, 1973, merged two Provincial 

Civil Service Groups/Cadres i.e. (Executive Group & Secretariat group), regulated 

under NWFP Civil Service (EG Rules) 1997 and NWFP Civil Service (SG Rules) 

1997, to form a single/unified cadre of PMS officers of the province and for 
carrying out proper administration of this prestigious Administrative cadre/service. 

Provincial Management Service (PMS) Rules, 2007 were framed and promulgated. 

However, it is irrelevant to the appellant, being member of a Provincial IT Service, 

a technical cadre which has a specific purpose and complete service structure. 

However, it is also pointed out that the options of 50% by initial recruitment and 

10% by selection on merit are also available to all those candidates, who meet the 

criteria of PMS rules.

Correct, but is irrelevant to the appellant, being member of a Provincial IT Service, 

which has a specific purpose, number of different positions/nomenclature of 

employees within their relevant cadre, like other provincial cadres.

Correct to the extent of the distribution of the promotion quota posts in PMS (BS- 

17) which is according to the Khyber Pakhtunkhwa PMS Rules, 2007. However, it 

is irrelevant to appellant being borne on the cadre strength of Provincial IT Cadre 

which is a technical cadre and is administered under KP IT Service Group Rules, 

2006. Nevertheless, under the 10% quota reserved for in-service employees of 

Secretariat through exam, the Computer Operators are also eligible to compete for 

their selection on merit to the PMS post in BPS-17, and the doors are open for all 

Secretariat employees from BPS-07 to BPS-16, including Computer Operators, 

having five (05) years’ service.

Incorrect and misleading as responded vide paras-02 to 05 above.

As admitted by the appellant, the Hon’ble Peshawar High Court, Peshawar, while 

addressing a similar question of law, had dismissed the Writ Petition No.4233- 

P/2017, on merit as well as on maintainability. The Hon’ble High Court held in the 

said judgment: “petitioners have been provided the opportunity for which they 

have come to the Court of law. Petitioners are seeking the option as given to 

Tehsildar & other cadre employees, whose work, function and status 

totally different from the petitioners, which in no way can be given keeping in 

view the criteria on the subject”.
Correct to the extent that Civil Petition No.2700/2019 was filed by the appellant 

against the albre-menlioned judgment of Peshawar High Court, Peshawar in the 

august Supreme Court of Pakistan, Islamabad which was dismissed as not pressed.

^ However, the permission sought by the appellant’s counsel to approach competent 

forum for redressal was allowed. Nonetheless, a matter which has already been 

adjudicated upon by the competent courts (the Hon’ble Peshawar High Court, 
Peshawar and the august Supreme Court of Pakistan), cannot be pursued by

Para-03.

Para-04.

Para-05.

Para-06.

Para-07.

are

Para-08.
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the appellant by filing an appeal on the same question of law being hit by 

section 23 of the Khyber Pakhtunkhwa Sen'ices Tribunal Act, 1974.

Incorrect, as the representation of the appellant was placed before the Competent 

Authority and was filed, being irrelevant, baseless, based on personal desires and 

devoid of merit.

Para-09.

GROUNDS:
Incorrect, misperceived as misinterpreted. As envisaged in Article 4 of the Constitution 

of Islamic Republic of Pakistan, 1973, all citizens are equal before law and entitled to equal 

protection of law. Government, however, is empowered to treat its employees on the basis 

of a reasonable classification based on intelligible differentia. Likewise, it is true that 

Article 25 & 38(e) of the Constitutions, ensures equality amongst equal, but it does not 

mean that all are entitled to equal treatment. The ibid Articles forbid discrimination but do 

not forbid reasonable classification founded on intelligible differentia. Thus, it is a settled 

principle that among equals the Constitution does not allow any discrimination, however, 

the appellant being borne on the cadre strength of a technical cadre is, in no way, equal to 

or similarly placed person to Tehsildar, Superintendent and Private Secretary being 

administrative cadres and therefore, reference made to Articles 2A, 4, 25 & 38(e) of the 

Constitution of the Islamic Republic of Pakistan is totally irrelevant. Hence, submission of 

the appellant to declare the service rules of the most prestigious service of the province, as 

the statement of declaring the service rules of the most prestigious service of the province 

as irrational, illogical, improper, discriminatory, and not based on intelligible differentia in 

violation of the Constitution of Pakistan, is not fair, non-ethical, against law, biased, and 

totally unacceptable. Every service of government has its own purposes, aims, goals, 

responsibilities, service structure, relevant qualified staff and working mechanism, which 

basically includes functions/duties in the public interest, therefore, such biased, illogical, 

-ethical, and beyond-understanding statement/remarks of the appellant, just for the sake 

of his personal gains/desires is not acceptable and totally against the law and unjustifiable. 

Moreover, references of Articles 2A, 4, 25, 38(e) of the Constitution of the Islamic 

Republic of Pakistan are totally irrelevant to the instant case and totally against the law and 

unjustifiable.
Incorrect, misperceived and misinterpreted. A similar question of law/proposition has 

already been settled by the august Supreme Court of Pakistan in the case of Government 
of KP through Chief Secretary vs Hayat Hussain (in Civil Appeal No.1213/2014) vide 

judgment dated 25.02.2016 (Anncx-IV) wherein the Apex Court held: “As per the settled 

principle the determination of eligibilitj' of the respondent through amendment fully 

falls within the domain and policy decision of the Government which does not warrant 
interference by the court.” Moreover, at the provincial/federal level, as at the 

provincial/federal level, there are specialized cadres of employees, having different 

qualifications, service structures, working mechanisms, powers, functions/duties, etc. 

Similarly, like other cadres of provincial government i.e. PMS (Provincial Management

A.

non

B.



i>

k^4^
Service), PPS (Provincial Planning Service), Provincial Excise Service, etc., for the 

advancement and development of Infonnation Technology services at the provincial level 

there is a full-fledged cadre working under the Khyber Pakhtunkhwa Information 

Technology Service Rules, 2007, therefore, demanding a share in other irrelevant 

provincial cadres is not justified and would result into destruction/failure of both cadres, 

which would directly affect the government and the general public as well. Moreover, the 

IT cadre is a technical cadre, having technical qualifications and experiences, appointed 

for a special purpose/requirement, therefore, the demand for allocating separate quota in 

PMS is totally unjustifiable. Furthermore, the strength of the appellant cadre is not having 

the highest number of sanctioned strengths, as claimed, though it can never be the criteria 

for inclusion into another cadre.

Incorrect. As already explained in the preceding paras.C.

Incorrect, the question of discrimination in their income and earnings is totally wrong, 

baseless and beyond facts. Moreover, Article 38(e) of the Constitution never barred the 

government to establish various cadres of employees based on their capacities and 

qualillcations and set their allowances in line with their roles, responsibilities and job 

descriptions and IT professionals are also drawing special allowances allowed to the IT 

cadre. Flence, the question of any discrimination of income and earnings of IT staff with 

other employees/cadres does not arise.
Incorrect, misleading and subject to proof Paras-02 to 05 and Paras-A, B and D ol the 

grounds provide sufficient details.

Incorrect, misperccivcd and misinterpreted. As already explained in the preceding Para- 

A, B & D of the "Grounds".

Incorrect and misleading. As responded vide Para-B of the of the ‘‘Grounds ’.

A detailed explanation has already been given vide para-02 of the Facts. It is also 

highlighted that besides promotions to higher posts, over the years the post of Computer 

Operator was upgraded twice, first from BPS-08 & 10 to 12 and then to BPS-16, thus the 

statement of appellant regarding retirement in the same grade/payscale after 20 years of 

service is not true.
Incorrect and misleading, i^aras-02 to 05 and Paras-A, B and D ol the grounds provide 

sufficient details. ^
Incorrect and misleading. As responded vide Paras-02 to 05 and Paras-A, B andb of the

Grounds.
Incoirect. As explained in the preceding paras.

Incorrect as laid.
The appellant is not aggrieved person in true sense, has got no valid locus standi and 

therefore, is not entitled for any relief The appeal, being devoid of merit, is liable to be 

dismissed in limine.

D.

E.

F.

G.

H.

J.

K.

^ M.



PRAYER:
In view of the above submissions, it is, therefore, most humbly prayed that 

the instant appeal has no substance and bereft of any legal merit may very graciously be 

dismissed with cost.

Chief Secretary; 
Khyber PaUhtunkhwa 

(Respondent No. 1)

Secretary Establishment, 
Khyber Pakhtunkhwa, 

(Respondent No. 2)

\
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

SERVICE APPEAL NO. 585/2023

Miss. Durdana Ayub Appellant

Versus

Chief Secretary Khyber Pakhtunkhwa & Others Respondents

AFFroAVIT

I) Khaliq Ur Rehman. Superintendent (BPS-17) Judicial Wing, 
Establishment Department, Govt, of Khyber Pakhtunkhwa do hereby solemnly 

declare that contents of the Para-wise Comments are correct to the best of my 

knowledge and record and nothing has been concealed from this Hon’ble Tribunal. 
It is further stated on oath that in this Petition the answering Respondents have 

neither been placed ex-parte nor their defense/struck up.

DEPONENT

X
CNIC No. 14^3-2443654-7 

Contact No. 0333-9274187



GOVERNMENT OF KHYBER PAKHTUNKHWA 
ESTABLISHMENT DEPARTMENT«.(

*’* s
/

AUTHORITY LETTER

Mr. Khaljq Ur Rehman, Superintendent (BPS-17), Litigation-II 

Section Establishment Department,, is hereby authorized to submit Para-wise 

comments, in the Hon’able Services Tribunal, in Service Appeal No. 584/2023 to 

589/2023 titled Muhammad Akram & Others (six connected) VS Govt, of Khyber 

Pakhtunkhwa” on behalf of the undersigned.

Chief secretai^, 
Khyber Pakhtunkhwa 

(Respondent No. 01)
Establishment Department, 

(Respondent No. 02)
'■IKj
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lbGOVERNMENT OFKHYBER PAKHTUNKHWA 
ESTABLISHMENT AND ADMINISTRATION DEPARTMENT

notification
2"'’Februai7, 2007.

Nn. SOR-TV<'EDV3-2/2n07.— In exercise of the powers conferred by 26 of the Khyber 
Pakhtunkhwa Civil Servants Act, 1973 Khyber Pakhtunkhwa (Act No. XVIII of 1973), the 
Chief Minister of the Khyber Pakhtunlchwa is pleased to make the following rules, namely:

THE KHYBER PAKHTUNKHWA (PROVINCIAL 
INFORMATION TECHNOLOGYGROUP) SERVICE 

RULES, 2006.

PART-I
GENERAL

Short title and commencement — (1) These rules may be called Khyber 
Paklitunkhwa (Provincial Informatpn Technolbgy Group) Service Rules,

,f006. (2)

Definition.’

1.

These rules shall come into force at once.

________  ■ In these rules, unless the context otherwise requires, the following
expressions shall have he meanings here by respectively assigned to them, that is to say-
2.

"Appendix “means the Appendix to these rules;

(b). "Appointing Authority" meanstheconcernedauthorityspecifiedinrule4ofthe
Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer) 
Rules, 1989;

"Commission"-means the Khyber Pakhtunkhwa Public Service Commission; 
"Government" means the Government of the Khyber Paklitunkhwa;

"Initial recruitment" means appointment made otherwise than by promotion or 
transfer;
"Post” means a post specified in column 2 of the Appendix and^igi^ph other post 
as may be added to it from time to time.

"Province" means the Khyber Pakhtunkhwa;

(h) ' "Recognized University" means any University incorporated by law in 
Pakistan or any other University which may be declared as recognized by 
Government;

"Secretariat" means the’* [Khyber Palditunkhwa] Civil Secretariat, as defined in 
rules 2 (r) of the*^ [Khyber Pakhtunkhwa] Government Rules of Business, 1985;

(a)

•(c)
(d)

'ft/'-
■ (e)

(0

(g)

. ♦.

(i)

and
the Khyber Rakhtunkhwa (Provincial Information"Service" means 

Technology Group) Service.
G)

SecUof' 
GO' n\Oepa

. i

1'

#•

I

♦ •
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'Part-ii
I recruitment

Number and nature of post. *- (1) The service shall comprise the posts specified in 
column 2 of the Appendix and such other post'as maybe added to it from time to time in the 
Secretariat Departments/*^ - '

/r
3.

Any person appointed to any post specified in the Appendix by any Department 
before the commencement of these rules shall, on such commencement, be deemed for all 
intent and purposes, to have been Appointed on the authority of the Establishment Department 
as assigned to it within the meaning, of the Khyber Pakhtunkhwa Government Rule of 
Business,
1985, and their affairs shall onward be administered by the said Department, in accordance 
with these rules and any other rules for the time being in force and applicable to him in 
accordance with the said Rules of Business.

Appointing Authority. 
appointing authority as defined in rule2|h).

Method of recruitment. — ® Appointment to various posts shall be

(2)

Appointment to a post shall be made by the concerned4.

5.
made

In case of post of Directbr, Deoutv Director, System Analyst and Database(a)
Administrator by promo'tiion. ^
in the case of posts of Assistant Director, Programmer, LAN Administrator, 
Web Administrator, Data Processing Officer and Deputy Database 
Administrator, fifty percent by initial recruitment and fifty percent by 
promotion; and .

in the case of other pqstsj by initial recruitment, in the manner specified in column 
No. 3 to 5 of the Appendix.
Posts in Basic Scale 12 and above falling to the share of initial recruitment shall 

be filled on there commendation of the Khyber Pakhtunkhwa Public Service Commission and 
posts falling to the share of promotion quota shall be filled on the recommendation of the 
Departmental Promotion Committee or the'Provincial Selection Board, as the case may be.

(b)

li ■

(C)

(2)

Age,—(1) Subject to any relaxation in respect of a person or class of a person, no 
person shaiibeappointedtotheservicebyinitialrecruitmentunlessheiswithinagelimitprescribedfor 
the post in column 4 of the Appendix.

The age shall be- reckoned from the last date notified for submission of

6.

(2)
application.
7. Qualifications. —(1) No persona! shall be appointed to the service by initial 
recruitment unless he possesses the qualification specified in colunin 3 of the Appendix.

(2) No person, not already in Government service, shall be appointed to the service unless 
he produces a certificate of character from the Head of Academic Institution last 
attended, and also the certificate of character from two other responsible 
persons, not being his relatives, who are well acquainted with his character 
and antecedents; and

!
i

(a)

(0Words “in the SccretnHat Departments’ added vide Notification No. SOR*IV(ED)/3-2/07 dated 22-03-2007.
^^^Clnuse (a) of Sub-rule (1) of Rule 5 substituted viue Notification No. SOE-V(E&AD)/S-16/2016. dated 21-12-2016.

(b) he has appeared before the Standing Medical Board/Civil Surgeon/Medical 
Superintendent and found fit for Government service.r-

i\
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PART-III
pPOTtATTON AND CONFIRMATION

8 ProbatiojL—A person appointed to a post.ipn regular basis shall remain on probation
for a period of two years, if appointed by initial recruitment, and for a period “
appointed otherwise; provided that if his work or coquet during the period of probation has. n 
the opinion of the appointing authority, not beeo;f|^nd satisfactory, the appointing authori y 

may, notwithstanding that the period of probation expired

fi r\
f

. /

dispense with his service, if he h^feen appointed by initial recruitment; or 
revert him to his parent department if Ipplifio through proper channel; or

revert him to his former post, if he has been appointed otherwise, or if there be 
no such post, dispense with his service; or

(a)

(b)

extend the period of probation for a period not exceeding one year in all and 
may, during or on the expiry of suej? extended period, pass such orders as it 
could have passed during or on the expiry of the initial probationary period.

(c)

*» ••

9 rmifirmation.—After satisfactory completion of the probationary penod, the
p'robationer shall be confirmed; provided that he holds aA^bstantive post; provided toher 
a probationer shall not be deemed to have satisfactorily completed his period ^
has failed to pass an examination, test or course or has failed to oomP>®fo sucMSsfully a 
training prescribed within the meaning sub-section (3) of section 6 of the Khyber Pakhtunkhw
Civil Servant Act, 1973.

PART^IV 
^ SENIORITY

The seniority inter se of the persons borne on the service shall be10. •' Sp.ninritv
detemiined—

order of(a) inthecaseofpersoiisappointedbyinitialrecruitment.inaccordancewiththe
merit assigned by the'Commission or the Departmental Selection Committee, as the 
case may be; provided that persons selected for appointment to a post in an earlier 

• •'selection shall rank senior to the persons selected in a later selection; and
(b) in the case of persons appointed otherwise, with reference to the date of their 

continuous regular appointment to the post; provided 4bat civil slants selected for
batch shall, on their promotion to the higher post,promotion to a higher post in one 

retain their inter se seniority as in the lower post.

PART-V

nf ^Pneral Rules.—In all other matters not specifically provided for in 
under these rules shall be governed by any rules made or11.

de^Ld to have b’een made under the” [Khyber Pakhtunkhwa] Civil Servants Act. 1973.

CHIEF secretary 
GOVERNMENT OF THE 

KHYBER PAKHTUNKHWA.

f
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appendix -ik . •'
W rule 2(a). ^1 6a>and 7m

• !' Method of RecruitmentAge
Limit

Minimum Qualification for Initial
Pprriiitment or by Transfer _Nomenclature 

of Posts
SU

5.4.3. By promotion, on basis of seniority-
- cum-fitness, form amongst Deputy 
Directors (System Analyst ^ and 
Database Administrator) working in 
the Civil Secretariat with at least 
seven years service as such or twelve 
years service in BPS-17 and above. If 
no suitable person is available fof 
promotion, then by initial recruitment..

2.1. 35-45
Years'

Ph.D in Computer Science with 
experienceDirectori; ofyears

Programming, System Analysis and 
Operational Management; or

seven

Second Class Master Degree in 
Computer 
recognized University with twelve 
years experience of Programming, 
System Analysis and Operational 
Management.________________

from ■ aScience

By promotion, on basis of seniority- 
cum-fitness, from amongst Assistant 
Director (Programmer 
Administrator / Web Administrator / 
Data Processing Officer / Deputy 
Database Administrator) with five 
years experience.
(a) Fifty per 
.recruitment; and

(b) fifty per cent by promotion, on the 
basis of seniority-cum-fitness, from 
amongst the Computer Operators, 
having qualification prescribed -for 
initial recruitment with five year 
service as such.

Deputy Director 
(System Analyst 
/ Database 
Administrator).

2
/ LAN

cent by initial22-35
Years

Second Class Master Degree or 
equivalent 

/ Computer
recognized University.

Assistant 
Director 
(Programmer 
LAN 
Administrator / 
Web
Administrator / 
Data Processing 
Officer / Deputy 
Database 
Administrator).

3 qualification 
Science from

in
a

(5)

Deleted

Deleted^^^
4

5
18-28 1 By initial recruitment. 
Years

i. Second Class Bachelor’s Degree 
in Computer Science / Information 
Technology (BCS/BIT four years), 
from a recognized university; or

^‘‘^ComputeY' '
|pperator'^^.jV;

6

• ^

ii. Second Class Bachelor’s_ Degree 
from a recognized University with 
one year Diploma in Information 
Technology from a recognized 
Board of Technical Education.

Sd/-xxx
(SHARIF HUSSAIN) 

SECTION OFFICER (REG: IV)

.uM.UuM vide Notification No^OE.V(E&AD,/5:T»a.ed 15-04-2014.

™ S-n Celeled vide ^0.™
1

.10-20Z2.
Assistant Programmer i'-ii

 /r i

16.
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(REGULATION.WING) 

Dated Peshawar, the 13"' April, 2009

/

]

j

NOTIFICATION
NO.FD/SOllRndiMWYoLLTT^e Govemntent of NWFP has been pleased to upgradj and re- 

following 23 Nos of posts of tlte Kjy Portch Operators/ Computer Operators/ Data

rs with immediate effect as per details given below. -
designate the 

Entry Operat )rs

Up-New
Nomenclature 

of Post 

Computer 

Operator

PresentNo. ofExisting 

Nomenclature 

of Post 

Key Punch 1
I

Operator i

DepartmentS.No. Graded 

to BPS
BPSPosts

jC?

1210. 01I Irrit ation Department

12Computer

Operator

Computer

Operator 

Compute ■ 

Operator

1101Key Punch 

Operator

Key Punch

Operator

Computer

Operator

Go\lemor’s Secretariat0

1210013' t & Culture
j Dep irtment

4 Scie ice & Technology 

and nformation 

Ted nolog)' Department

121102

12Computer

Operator
1101Keypunch

Operator
if, Hajj Department* 5 Auq

12Computer

Operator

Computer

Operator

Computer
Operator

1101Key Punch
Operator 

Computer 

Operator 1 

Data Entry 

Operator 

Computer 
Operator i 

■ (a) Computer
Secoivdary Education | Operator.

(by Data Entry

6 j Soci il Welfare
Department

7 Chi^ Minister’s 

1 SecTi :tarial

“§ \ Higrer Education

I Department

121001

121003

12Computer
Operator

Computer
Operator

0802Heal^ Department

121002
10 ElemEOlary&

* , 1.4
■/

“AOl -i 1 .•2 L icntDepa ife4t* \■ V

, i-fy. ■ii !r-i :

Computer f. .Computer '' v02 U
rbperatbr y '■ |

m FinaiVce Department.n I i
ji.1

=■

/
I

“J-""*'
•N.

■i tc,\ao'
fCY



<)
(a) Computbr
Operator
(b) Key Punch 

Operator

01I ocal Government & 

I ,urai Development 
Iiepartment

10i 1-2' Comj^pter
Operator /rfM 12*'

01 II

13 t ’ousing Department Computer
Operato'

01 11 Computer
Operator

12

I conomy Commission14 Compute

Operato;

02 11 Computer
Operator

r 12

Total; ■ 23

I^M^ECRETARY to government of nwfp 

■ finance DEPARTMENTJ ■
Jw"

1%":
raption and necessaiy action to the- -

avo^ent in NWFP.
"sHawar.
^ter, NWFP.

mEndst Nn.i & Date Evfin;
■ ■ I

Cofjy for the above is forwar^^;i

All Administrative SeciMfi|'
Secretary to Governor'
Principal Secretary to dhi#;Mni 
PS to Chief Secretary, ''
^cou^t^t General, N\^i^:pesbiwar.
PS to Additional Chief Secretary; .NWFp_
PS to Finance Secretary, nIVFP I ■■ ' '

: Ili'iBEE-'-.—-
. r in Finance Department.

j

1.
2.

.4»3. 7\

4.
? ■5.

6.
7.
8.

12. All Section/Budget Officer i

;
•1 ■

•4 . i&
I

t-i ' \ •
)i ' (SHAUKATULLAH) 

Section Officer (FR)
5

t-i i'' ' I
.ini

■

; f'i^

!|

1

' 'V,:;:
1
1 !

t'l.
1 '■T:-

?».i5 i.

h----- 1,
^ lS‘ »

■ ■ ■ 'i*.• 4 •i,r

V I .

• t



('■ Jftr.-, - ^ ^

government of KHYBER PAKHTUNKHVVA 

FINANCE DEPARTMENT
(REGULATION WING) 

Dated Peshawar. Ihe 29-0T-20' S

CLOTIP - - /

7^ FR')/7-3/2Qi5;-ifi| The Competent Autho''t’r' ^^5

Pr^'L^- 011 the Existing posis of Computer ODGratO-' 0*
rN..essmQ Supervisor as Computer Operator (8f>S-;6) -n all the / 0- CG3

• ••0 Gcve-nment 0^ Khyber Pal:Hlunkh;va ‘.vith immediate c^ect as.osr 5eta-S ,• 
oeicv/. .

/0!

\
_____U -I, I ■

Up*gradcd to
S.No Existing Nomenclature Present BPS BPS

16I - Computer Operator 12
!62 Data Processing Supervisor I

») The pay o( the existing mcumpenis of the posts shaH Pe 6xcd ir» hiOhcr pay 
scales at a stage next atovc the pay fn the iov;er oay scale.

!•) All -he co.ncerneo Departments svill amend their respective service rules to 
tne same effect in the prescribed manner.

‘j

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA 
FINANCE DEPARTMENT

• r tfndsr No. ff D.<te even.
i t

Copy of the above is forv/nrded for (nrormntion and necessary action to the; •
T- Cr cl Sc<'’c:.^n-. riri |

• --jtriV.-x? Soi'zld'=C^ of Knyt^r Pj’<hlcri‘<.*rwa.
'■'CFT.y,-/. Bc^rd o' ncvc-jc, <hvPCr P^lV^3v/e;.

General. Khvcer PiUitvr-irnwo. pesh^v/ijr.
to Gc-'Crnof, KnyC-C^ Pdkh:un‘cnwa, Peshawar 

r.-]-: :c' S^C'Ctary to Chief ^'•lnhtcr, Khybcr PaVhtunlchM/o.
7. S^X-'CtJ'/ ProvfAdal Assemt-V, Khyt<t PaVhtunkhwa.
3 A'; K->cs cf Attacr-«J Ccpahme.'^cs in K'^yber PaVhtunVhM/a. 

s’esnotva' Ccvti. Peshawar,
: Cecory Com.missJoncrs, pQi'tOJi Ager.ti, District & Sess'OT-s JuPges/ctccjtivc Orsv*C CiCccrs 
<^vCc-' Paithtur.'<hv,*a.

:;. C“a "ron. Khyt^r Pathtuntr/.va, Pub'C S^rwee Commission. Peshawar.
:2. -.eg'Stra*. Scrvxc Tribunal Khyber Pa'thtun'ihsva.
;) .i'i {he iuvcnom.ous aixJ Semi Autonomous Bodies In Khyber PaVhtunkhwa.

Soc.*cta7 to Go‘.c; of Punjab. Sirvdh ar-d SalucMstan. Hnance Oeott:-Lahore, Karachi ah^ Quetta. 
'.5. Th.c C ',’.r‘Ct Comot.'oHer of Acctts. Pcsh, Mardan, Kohat. Bannu, Abbottabad.'Swat and 0.1. Khar>. 
;6. The Sc' c-' 0;sr» Accr^ Offkcr Nov.shera, Swab^. Charsadda, Hariovr. Hansehra and Oir Lower, 

The Treasury Oh'<er. Peshawar.
19. A'.i C'St'O'Ager.c/ Acccur^ts Officers in Khyber P^U^tu^ichwa / FATA.
15. PS to M'-ister for Fir\ance, Khyber Pakhtunkl^'a.
10. to Crvtf Secretary, Khyber PaVniunkhwa.
21. C'rcc::' Iccal Furid Audit. Khyber PaVhiunkh'iVa Peshrwar. 
i;. ^ tc .‘-.-ance Secretary.
10. Pki :c A-,’ Additional Secryurtes/ Deputy Secretaries in Finance Department.
2'. All Sect’en Offltcrs/Budget Cfficers In Finance DepartrT>ent.
i$. Dircacj’ -^MIU/Alt Budget Officer Finance Oepartnsent to taKc effect in the budget booKs.
25. S;-c3 wob.tuiiah. Pres>Cfln( of Inicrmailon Technology Staff Assocrahon (ITSAl^rnf Secretorvai 

Kh)-ber PaKntunKhwa. - C;
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.:i IN THE SUPRSME COURT OF PAKISTAN

(Appellate Jurisdiction)irJ- PRESENT; Mr. Justice Mian Saqib Nisar 
Mr. Justice Amir Hani Muslim 
Mr.- Justice Iqbal Hameedur Rahman

, 'f
i

■'i
■■1

4
Civil Anneals No. 1213 & 1214/2015. .
(On appeal against thejiidgmem dated 28.OS.2014 
passed by ihc Peshawar High Court. Peshawar, 
in W. Ps, No. 3857 & 4423/2010)

>1
r

Govt, of KPK through Chief Secretary, 
Peshawar, etc. (in both cases)

I Appellant(s)

Versus

Hayat Hussain, etc. (inC. A. 1213/2015)

Abdul Basir, etc, (inC. A, 1214/2015)
Respondcnt(s)

For the Appellant(s) 
(in both cases): Mr. Waqar Ahmed Khan. Addl. AG.

For the Respondent(s): In-person.

Date of Hearing: 25.02,2016.

JUDGMENT

labnf Hameedur Rahman. J: • Through this single judgment, we

intend to decide the listed appeals. The instant appeals arc directed against
)

28.0*/^$^^ passed by the Peshawar High Court.
Of

J the jum^ent dated

Peshawan/in W, Ps. No. 3857 & 4423/2010 whereby the said petitions filed
, i'yl

by the respondents have been accepted.

■!

■■through the above mentioned writ petitions, the respondents had 

sought a declaration that orders dated 18.08.2010, 09.09.2010 

04,10.2010 be declared as illegal, unconstitutional, without lawful 

authority, ultra vires to their rights and based on malaTT3cs and alst>^>«.ght 

that a direction be given to the appellants to proceed with the process as per 

the advertisement dated 20.07.2010. The precise facts are that the

2.

.!
i appellants reauisitioned 53 posts in BPS-17 in the Provincial Management

I
f;-

>
i

;
i
[ .

i1 t
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Service (PMS). The said requisition was forwarded. t®. fh« Khyber- -• 
Pakhtunkhwa Public Service Commission (hereinafter.to be referred as "the

Commission"), who thereafter advenised the said posts'on 20'.07.20!0.

the respondents,. Hsy.at • Hussain,Pursuant to the 8dveftiiemer\l,

Superintendent, KPK Public Service Commission. Peshawar, and Abdul 
Bnsir. Office Assistant. Board of Revenue^, KPK Peshawar, applied under

. r

10% reserved quota for ministerial staff as per the Provincial Management \
Service Rules. Later on vide order dated 18.08.2010 it was conveyed by the 
KPK Establishment Department to the Secretary of the Commission that

t
the matter with re||^rd to 10% reserved quota in PMS (BPS*17) had been 
examined by the KPK Establishment Dep.'.rtment and it is clarified that the 

ni ;ohtj; ifor ministerial staff serving in the Administrative 
/ Departments of KPR'Civil Secretariat excluding the employees of attached

y same is mea
\

■ departmenis/suboVd'iffaic offices. The said letter was followed by another S

better dated 09.09.2tli0 wherein it was intimated to the Commission that 
requisition of S3 po«« of PMS ofTice.'s (under 10®' in-service quota) is 
withdrawn by issuing notifieatio'n dated 04.10.2010 throu^ which Khyber

(hereinafter to

t

. rI'- S-.12Pakhiunkhwa ProJincial Management Service Ru^ 
be referred as "the Rules") have been amended and 10% reserved quota had 
been restricted to persons holding substantive posts of Superintendenu. 
Private Secretaries. Personal Assistants. Assistant Senior Scale 
Stenographers. Stenographers. Data Entry Operators; Computer Operator. 
Senior and Junior Clerks borne on the cadres strength of Secretarial who 
possess post graduate qualification from a recogniaed University with at-

I
least five years service as such. The said orders and notification gave rise to
a grievance to the respondents, who being employees of anached4 departments and who have been excluded from 10% reserved quota as 
prcvlsouly provided in the Rules as such they had challenged the said ■

e

i;

.►4:i

i

‘'JiH .—•• -.
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orders and notification before the High Court by filing writ petitions

10 the themcontending therein that discriminatory treatment is being given

of Article 25 of the Constitution of Islamic Republic of

functions as that of

in violation

Pakistan, 1973, as they were performing the same 

Secretariat employees as such they cannot be excluded because they

.fulfilled the c,i!alirication and experience, The High Court took their 

contentions into consideration and vide impugned judgment held that they

have been treated differently as such it
I

X being similarly placed persons

constituted a sheer discrimination and further held that it was 

where rules have been challenged by a person in service rather it was

not a casei a case

■ ■

; ,
blessings have beerl giveh.to a class of employees by depriving 

others through' specia-. amendment introduced in the Rules in the garb of

where
■

interpretation and misinterpretation of rules, which smacks of malafide on 

of the appellants and accordingly struck down the notification 

dated 04,10.2010 and restored earlier rules framed in the original form as 

of Schedule-l of the Rules, which entitled the respondent to

the pan''f

: I:
■'k

per rule-3

compete on 10% reserved quota on the basis of competitive examination to 

Commission from amongst the persons holdingbe conducted by the 

substantive posts of Superintendents, Private Secretaries. Personal 

Senior Scale Stenographers. Stenographers, Data

.f

Assistants, Assistant 

Entry Operators, Computer Operator, Senior and Junior Clerks who possess

post graduate qualification from a recognized University with at least five 

Government. Being aggrieved, the appellantsservice under theyears

approached this Court by fling Civil Petitions Ng. 442-P Sc 443-P/2014 

granted vide order dated 20,11.2015^6 relQvant‘[*rtton

K

wherein leave was

therefrom is reproduced herein below; -

" The learned Additional Advocate (jeneral appearing on behalf of 
the petitioners contended thai ii is well beyond the domain orjunsdiction

■ giv'fcq.;

t .PXWWJM'FUSWOKl.*"***''

..................I.........
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under Ariicle 199 of the Consiiluiion of Islamic 
Republi^'^|iP*?kisi8n lo sil in judgmenl over ihe vi/ea of ihe rules or 
no>i’ficati&if|n'’^ie'*' of Ihe judgmenl rendered in ihe case titled /. A. 
^tt/mrlir]iiys'iCiA>errmenl of Pokinan (1991 SCMR 1041) and that the 

■' HigVCouyicoiiMjJdt impute male fides loihe legislature when there 
aljsotucely nothing on Ihe record as could even remotely suggest ihei the 
rules were ameniled lo benefii one and impair the rights of the other."

of t

1

was

It would be peiiiiie.nt to reproduce here the relevant portions of the 
Rules prior to amendtnnet as provided in Schedulc-I: •

3. ;.

\
Meiltod o( recniirmetuMiiMtnittn 

Qtialiriuiifr 
n for

i0poiniin<i>
t by imtiai
recfuiimeni

trure of 
post!

Aje
limi \No.

f?'I
iniH.
,al

;
utim
tnl ±2 3I

Firiy per ceni by iniiibl recniilinent on the
recotnmendailont ot the Cotninisaion based on the 
result of competitive eiAinmatiofi to be coiidocted by it 
it* accordance with the provisions contained in 
.'Sehecule-vil.

2“ Divilion
Bachelor 
Depee 
hoin a 
recogniud 
University.

21' I)PMS
(BS-ni
as per 
detail at 
Schedule

30 . 
yev

-II
Subject to nileI. by promcnon ht the fQllcwinis 
manner' . '

2)

• <>., cn( from amoni^i 
who arc graflutict^ on 

uy-cuin-fiinets, 
rvice as

hive passed ihc

(a) twenty pcrc 
TehsHdan'
(he basis of seiiion 
ha>inB five years sei 
Tehsilda/ and 
prescribed pepinmeniil 
Ex I mi nation; and

V - -

y • •* ■ i
luy percent from ainonist ihe 

Superiiuendenit^viie Secreiarics 
on senionry<um<nincu basis, who 
are ((raduate and have urtderpne a 
irainini cotirse of 9*w<eks ai the 
Provincial Marta^emeni 
Academy/Provirtcial SiaffTraioing 
Insiiiute. A joint seniority list of 
the Superidtendenis and Private 
Secretin'ea slielt bo maintained for 
the piirp 
basil of 
tppointmeni to the respedtve 
posts.

(M twei

4
{

{ ose of promotion on the 
their «ortiir>Lious regular

c.

percent by selection on meril, on ihc basis of 
tetliive examination, to be conducted by ihe 

Cotninission in accordance with the provisions^,^
. contained in ‘Schediile-VII. horn ainon|St persoiiQ (fjU 

iioldhip substantive posts of Superintendents, Prlvai^i- 
Secrersries, Personal Assislanla. Aiiistanr Senior Scale;.! hi.'* 
Steno^aphers. Stenographers. Dati Entry Operalorsl- '' 
Computer Operator. Senior and Junior CleAs wi'pia’ii'i 
posieii post graduate gualiricalion front a reeagilu'd'^;,..v 
University with at least five years service under 
Coventm-iit

, Ten I
comp.i

3)

V

That according to the original Rules, 10% of selection on merit on the baii?.,

titive examination was to be made from amongst the persons

GOM
'Cnii()i.ri' '

;I
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holding substantive posts of Superintendents, Private Secretaries, Personal

Assistants. Assistant Senior Scale Stenographers. Stenographers, Data 

Entry Operators; Computer Operator, Senior and Junior Clerks who possess

post graduate.qualification from a recognized University with at least five 

years service under the Government. From the perusal of the same it is

apparent that the same had not been restricted only to Secretariat 

employees. The Rules have been amended through notification dated

04.10,2010, which reads as und.er: -

GO.yeRNMENT OF KHYBER PAKHTUNKHWA 
^SfABUiSkMENT DEPARTMENT

■Date Peshawar, the 04.10.2010

••'I

■i
NOTIFICATION

In exercise of the powers conferred byNo. S0E.lifED3 2043/2009:
Section 25 of the North-West Fromier Province Civil Servants Act, 1973, 
(NWFP Act No. XVIII OF 1973), the Chief Minister of the Khyber 
Pakhiunkhwa is pleaset to direct that in the Khyber Pakhtunkhwa 
Provincial Management Service 
amendments shall be rnatfe. namely:

Rules 2007, the following further

In Schedule I. against Serial No. ! in Column No. 5 for Clause 
(3) the following shall be submitted, namely:

Te;i per cent by Selection on merit, on the basis of competitive

\

examination to be conducted by the Commission in accordance .T','' ; •
with the provisions contained in Schedule VII, from amongst the • • i' •
persons holding substantive posts of Superintendents. Private ' . '• '
Secretaries. Personal Assistants. Assistant Senior Scale 
Stenographers, Stenographers. Data Entry Operators, Computer 

. . Operator, Senior and Junior Clerks who possess post graduate
V|r ■ qualification from a recognized University with ai-lcast five

" - - years service as such.Mi.
By virtue-'^-.bf,'the above mentioned amendment, the respondents being

to be eligible for

T-
(3)

.-.i •

VI-

CHIEF secretary 
KHYBER PAKHTUNKHWA”

employee^^qfj.-artacljed departments have been excluded 

10% quota-selection on the basis of competitive examination.

The learned Additional Advocate General for the‘appellants arg««4^5.

that the -said' amendment had been made in order to clarify that 

appointments to the posts Sj.^BPS-l7) in 10% quota was meant only 

for the ministerial staff of the Secretariat so as to encourage talented lower
I

I

i

• i.
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6C Al. Nn UM^Oll. ■S'
Staff.'Moreover, the res(>ondenis could still compete in open merit as such

there was no discrimination. He (xirther argued that the appellants were duly 

amend the Rules and'the Rul-;s were amended strictly in

■

competent to ■C •
accordance with law. \.wiiia.!!*

On the other hand, the respondents appearing in;-^erson submitted
'ifyi-

deprived of their right. They further 
ed under

v 6. \
that through the amendment they 
submitted that the Secretariat employees ore alread

werei
ch the quota actually

*
Schedole-1 subsection 2Xb) for promotion 
meant for other attached departments.

as su

7, In the facts and circumstances of the case and in the light of the 
advanced by the learned Additional Advocate General

whether amendment in the

as well as
arguments

the responSents in-person, it is to be considered

effected by the Government regarding restricting the 
of 10% quota only for'ministerial staff of Civil Secretariat KPK 

and whether it Is justifiable, secondly, whether amendment was mnlafidely 
exclude and deprive the respondents from future prospects

Rules could be

reservation

made in order to
of their promotion morcso when they are performing the same functions 

such whether it i$:a discrimination and do the respondentsand duties as

vested right to challenge the same. In the above perspective, whether 
has the jurisdiction in the matter to strike down rules

have a
• the High Court

relating to Civil Servants regarding their .appointment and promotions and
■-

'■ amendments made therein. The stance of the appellants b that amendment 
■■ in the relevant provisions of thc Rules was quite justified as the employees

of attached departments get sufTij^enl chances of promotion in their cadres

against the quota reserved specifically for them under their respective

■ service rules, whereas the employees of Civil Secretariat cannot appear in 

those examinations, for instance the Sub Acwujjtants;

Offices accorded P'ornoJl^r^'atler qualiji-lng^SAS examination.

:. in (he District
■e.

Accounts

US Ii: .
t

■•I

.V '
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f

d
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•1
Similarly, the Junior Instructors (BS-14) of Technical Education

, equal to FA/F.Sc areDepartment with diploma of Engineering i 

promoted to BS-H within 5 to 10 years period. Likewise, Sub-Engineers

i.e.

f.-
(BS-11) of C&W, PHE and Irrigation Department having B.A. degree 

considered or accelerated promotion to the post of.Assistant Engineer (BS- 

17) after qualifying the departmental exam prescribed under their respcctjve

are.

service rules, as such the respondents are entitled to get ftirther promotteh;
in !lu. ,•

I *

to the post of PMS BS-17 in theifdWn service cadre. Further justification

that the ministerial staff of Civil Secretariat isgiven by the appellants j 

transferable in different departments of Civil Secretariat which make them

vas

well acquainted- with the nature- of Job of PMS Officers. Whereas, the

experts In their own field andemployees of other departments/cadre 

their job profileiis quite different from that of PMS Officers. Thus reserving 

10% quota for ministerial staff of Civil Secretariat is justified as these posts 

cannot be used as learning place‘for others.

are

f.-

It is a settled proposition of law that the Government fS entitled to
' . t-

of expediency of service and to rembVe anomalies

8.

make rules in the interest 

in Service Rules. It is the Service Rules Commince which has-.to determine
•L

eligibility criteria of promotion and it is essentially an administrative 

falling within the exclusive domain and policy d^sion making of 

Governmeht and the interference with such matters by tl^ Courts is not 

warranted andUhat no vested right of a Government employee is involved

the rules determining their eligibility or

the

matter

the

in the matter“of promotion or 

fitness.
down as held by this Court in the case of The Central^ard ofFeveii^ 

government af Pakistan vs.. Asnd Ahmad Khan (PLD 1960 SC 81). the

and the High Court has no jurisdiction by means of writ to strike it

relevant portion therefrom is reproduced herein below; •

;■
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i: !i t mide iht Bbov« order -riihoui 
ih« ewe. rumelj'.

'r
'■ Ir^ouf opinion the Court 
uUnljj^^eonjiderolion ^11 the

ihe rijftwee 'he losing

'V.of ele» ‘0.
poll ond'iii upgriding

]^ne new porf;.OPc'in.men. to which rerpri.ed ...uicierof 
eiitninotion. •»

■ nufirber of limt* i® 
lime the p»y res'®

on relevtnt lo
of Otpuiy Superimendeni of the 
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«boU

(0 «on I

ere
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• i,
In the facts and circumstances o'f the9.

and in the light of the case 
law cued above; it is qUite apparent that the advertisement earlier made had 

subsequently been withdrawn

the Rules and‘as yet the respondents have, not appeared either in the

case

and thereafter an amendment was made in

examination or in any interview or selection, therefore, there appe 

no vested right created in the'ii fa
ars to be

vour, and accordingly any change made in 

c.v.not furnish a cause to the respondents. Moreover, the ; 

amendment was made in the' Rules in order to clarify certain anomalies, 

which had duly been taken care of. as such no malaflde can be anributed to

*

the Rules

the Government and as perVthe settled principle the determination of 

edibility ofthe respondents'through amendment fully fails within the

’^ain and policy decision of the Government which does not warrant 
^^Kjrference by the Coii

"**^*-‘ned judgment of the ,-High Court is set aside.
<11

rl^iesliltantl
y, these appeals are allowed and the
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