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Appeal No. /2023

Miss. Durdana Ayub, Computer Operator, Finance Department, Government of the Khyber
PakhtunkhWa. .. ..ot e Appellant.

VERSUS
1. The Chief Secretary to Government of Khyber Pakhtunkhwa; Peshawar.
. The Secretary to Government of the Khyber Pakhtunkhwa Establishment Department.
3. The Standing Service Rules Committee (SSRC) through its Chairman/Secretary,
Establishment Department, Civil Secretariat, Peshawar........................ Respondents.

PARAWISE COMMENTS/REPLY ON BEHALF OF RESPONDENTS
Respectfully Sheweth,

Preliminary Objections:
. That the appellant has got no cause of action to institute the instant appeal.

—

. That the appellant has not come to this Hon’ble Court with clean hands.

2

3. That the appellant is not entertainable in the present form.

4. That the appellant is stopped by their own conduct to file the instant appeal.
5

. That the appeal has been filed with malafide intention.

FACTS:
Para-01. Correct, the appellant was appointed as Computer Operator (BPS-12) on
27.03.2013, under the Khyber Pakhtunkhwa Information Technology Service

Rules, 2006, which is a technical cadre of the provincial government.

Para-02. Incorrect. As stated vide para-01 above, the appellant was initially appointed as
Computer Operator (BPS-12) on 27.03.2013. Since, for growth, development and
advancement of Information Technology in the province, the Khyber Pakhtunkhwa
Information Technology Service Rules, 2006 (Annexure-“I") were framed by
Government, which provided a complete service structure to the scattered/
individual IT personnel. i.e. Key Punch Operators, Data Entry Operators, appointed
in different Administrative .Depaﬁmenté/ofﬁces and upgraded them from BPS-08,
10 & 11 to BPS-12 and their seniority was clubbed as Computer Operators (BPS-
12) (Annexure-“II”). Subsequently, on 29.07.2016 (Annexure-“III"), the post of

Qﬁ} Computer Operator was further upgraded from BPS-12 to BPS-16, which was a
j major relicl given to the Computer Operators without any condition of length of
service, experience, qualification etc., therefore, the allegation of having no

promotion opportunities to the applicant since long is completely incorrect/false.
Besides, the above upgradations and other reliefs, for a total of 193 IT cadre posts
of Computer Operators, there are promotion opportunities for the IT staff having

the following higher positions, numbers and ratios:



-

Position/Post Number of posts. Promotion'zratio
Assistant Director-IT (BPS-17) -, 42 50%
Deputy Director-IT (BPS-18) 16 100%
Director-IT (BPS-19) 08 100%

Following is the detail of IT staff promoted to the higher post since the frﬁming of

rules ibid:

Position/Post Number of Remarks.
promotions
Data Processing 07 Seven Computer Operators (BPS-12) had
Supervisor been promoted to the posts of Data
(BPS-14) Processing Supervisor (BPS-14) in the
years, 2012 &2013.

Assistant Director-IT 23 As on 29.05.2016, the post of Computer
(BPS-17) Operators (BPS-12) was upgraded to
BPS-16, therefore, the posts of Data
| Processing  Supervisors were also
upgraded to BPS16 and their seniority
was again clubbed with Computer
Operators. Consequently, since 2016,
twenty-three (23) Computer Operators
(BPS-16) have been promoted to the posts
of Assistant Director-IT (BPS-17).
Similarly, more promotions are in
pipeline and would be considered in the
coming Departmental Promotion
Committee meeting shortly.

Deputy Director-IT 14 Since promulgation of IT Service Rules,
(BPS-18) fourteen (14) Assistant Directors (BPS-
17) have been promoted to the post of
Deputy Director-IT (BPS-18). Moreover,
besides these 14, 02 Assistant Directors
(BPS-17) are working as Deputy
Director-IT (BPs-18) on OPS.

Director-IT (BPS-19) 08 Since promulgation of IT Service Rules,
eight (08) Deputy Directors (BPS-18)
| have been promoted to the post of
Director-1T (BPS-19). Moreover, besides
these 08, 01 Deputy Director (BPS-18)
are working as Director-IT (BPS-19) on
OPS.

Apart from this, since the promulgation of Khyber Pakhtunkhwa Provincial
Management Service Rules, 2007, 10% quota of PMS (BPS-17) by selection on
merit had been reserved for Secretariat employees up to BPS-16, which

included Computer Operators and since then ten (10) Computer Operators

have already been selected to the PMS by selection on merit through a
competitive process by the Khyber Pakhtunkhwa Public Service Commission,
Considering all the above, it is crystal clear that stance of the appellant that he
doesn’t have any chance of promotion and has no career progression in the existing

service rules is completely false, wrong and baseless.
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Para-03.

Para-04.

Para-05.

Para-06.
Para-07.

Para-08.

Correct. The Hon’ble Chief Minister, Khyber Pakhtunkhwa, being Competent
Authority in terms of section 26 of Civil Servant Act, 1973, merged two Provincial
Civil Service Groups/Cadres i.e. (Executive Group & Secretariat group), regulated
under NWFP Civil Service (EG Ruies) 1997 and NWFP Civil Service (SG Rules)
1997, to form a single/unified cadre of PMS officers of the province and for
carrying out proper administration of this prestigious Administrative cadre/service,
Provincial Management Service (PMS) Rules, 2007 were framed and promulgated.
However, it is irrelevant to the appellant, being member of a Provincial IT Service,
a technical cadre which has a specific purpose and complete service structure.
However, it is also pointed out that the options of 50% by initial recruitment and
10% by selection on merit are also available to all those candidates, who meet the

criteria of PMS rules.

Correct, but is irrelevant to the appellant, being member of a Provincial 1T Service,
which has a specific purpose, number of different positions/nomenclature of

employees within their relevant cadre, like other provincial cadres.

Correct to the extent of the distribution of the promotion quota posts in PMS (BS-
17) which is according to the Khyber Pakhtunkhwa PMS Rules, 2007. However, it
is irrelevant to appellant being borne on the cadre strength of Provincial IT Cadre
which is a technical cadre and is administered under KP IT Service Group Rules,
2006. Nevertheless, under the 10% quota reserved for in-service employees of
Secretariat through exam, the Computer Operators are also eligible to compete for
their selection on merit to the PMS post in BPS-17, and the doors are open for all
Secretariat employees from BPS-07 to BPS-16, including Computer Operators,

having five (05) years’ service. !

Incorrect and misleading as responded vide paras-02 to 05 above.

As admitted by the appellant, the Hon’ble Peshawar High Court, Peshawar, while
addressing a similar question of law, had dismissed the Writ Petition No.4233-
P/2017, on merit as well as on maintainability. The Hon’ble High Court held in the
said judgment: “petitioners have been provided the opportunity for which they
have come to the Court of law. Petitioners are seeking the option as given to
Tehsildar & other cadre employees, whose work, function and status are
totally different from the petitioners, which in no way can be given keeping in
view the criteria on the subject”. '

Correct to the extent that Civil Petition No.2700/2019 was filed by the appellant
against the afore-mentioned judgment of Peshawar High Court, Peshawar in the
august Supreme Court of Pakistan, Islamabad which was dismissed 'ds not pressed.
However, the permission sought by the appellant’s counsel to approach competent
forum for redressal was allowed. Nonetheless, 2 matter which has already been
adjudicated upon by the competent courts (the Hon’ble Peshawar High Court,

Peshawar and the august Supreme Court of Pakistan), cannot be pursued by



the appellant by filing an appeal on the same question of law being hit by
section 23 of the Khyber Pakhtunkhwa Services Tribunal Act, 1974.

Para-09. Incorrect, as the representation of the appellant was placed before the Competent

Authority and was filed, being irrelevant, baseless, based on personal desires and

devoid of merit.

GROUNDS:

A.

Incorrect, misperceived as misinterpreted. As envisaged in Article 4 of the Constitution
of Islamic Republic of Pakistan, 1973, all citizens are equal before law and entitled’ to equal
protection of law. Government, however, is empowered to treat its employees on the basis
of a reasonable classification based on intelligible differentia. Likewise, it is true that
Article 25 & 38(e) of the Constitutions, ensures equality amongst equal, but it does not
mean that all are entitled to equal treatment. The ibid Articles forbid discrimination but do
not forbid reasonable classification founded on intelligible differentia. Thus, it is a settled
principle that among equals the Constitution does not allow any discrimination, however,
the appellant being borne on the cadre strength of a technical cadre is, in no way, equal to
or similarly placed person to Tehsildar, Superintendent and Private Secretary being
administrative cadres and therefore, reference made to Articles 2A, 4, 25 & 38(e) of the
Constitution of the Islamic Republic of Pakistan is totally irrelevant. Hence, submission of
the appellant to declare the service rules of the most prestigious service of the province, as
the statement of declaring the service rules-of the most prestigious service of the province
as irrational, illogical, improper, discriminatory, and not based on intelligible differentia in
violation of the Constitution of Pakistan, is not fair, non-ethical, against law, biased, and
totally unacceptable. Every service of government has its own purposes, aims, goals,
responsibilities, service structure, relevant qualified staff and working mechanism, which
basically includes functions/duties in the public interest, therefore, such biased, illogical,
non-éethical, and beyond-understanding statement/remarks of the appellant, just for the sake
of his personal gains/desires is not acceptable and totally against the law and unjustifiable.
Moreover, references of Articles 2A, 4, 25, 38(e) of the Constitution of the Islamic
Republic of Pakistan are totally irrelevant to the instant case and totally against the law and
unjustifiable.

Incorrect, misperceived and misinterpreted. A similar question of law/proposition has
already been settled by the august Supreme Court of Pakistan in the case of Government
of KP through Chief Sccretary vs Hayat Hussain (in Civil Appeal No0.1213/2014) vide
judgment dated 25.02.2016 (Annex-IV) wherein the Apex Court held: “As per the settled
principle the determination of eligibility of the respondent through amendment fully
falls within the domain and policy decision of the Government which does not warrant
interference by the court.” Moreover, at the provincial/federal level, as at the
provincial/federal level, there are specialized cadres of employees, having different
qualifications, service structures, working mechanisms, powers, functions/duties, etc.

Similarly, like other cadres of provincial government i.e. PMS (Provincial Management

S
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Service), PPS (Provincial Planning Service), Provincial Excise Service, etc., for the
advancement and development of Information Technology services at the provincial level
there is a full-fledged cadre working under the Khyber Pakhtunkhwa Information
Technology Service Rules, 2007, therefore, demanding a share in other irrelevant
provincial cadres is not justified and would result into destruction/failure of both cadres,
which would directly affect the government and the general public as well. Moreover, the
IT cadre is a technical cadre, having technical qualifications and experiences, appointed
for a special purpose/requirement, therefore, the demand for allocating separate quota in
PMS is totally unjustifiable. Furthermore, the strength of the appellant cadre is not having
the highest number of sanctioned strengths, as claimed, though it can never be the criteria

for inclusion into another cadre.
Incorrect. As already explained in the preceding paras.

Incorrect, the question of discrimination in their income and earnings is totally wrong,
baseless and beyond facts. Moreover, Article 38(e) of the Constitution never barred the
government to establish various cadres of employees based on their capacities and
qualifications and set their allowances in line with their roles, responsibilities and job
descriptions and IT professionals are also drawing special allowances allowed to the IT
cadre. Hence, the question of any discrimination of income and earnings of IT staff with
other employees/cadres does not arise.

Incorrect, misleading and subject to proof. Paras-02 to 05 and Paras-A, B and D of the
grounds provide sufficient details.

Incorrect, misperceived and misinterpreted. As already explained in the preceding Para-
A, B & D of the “Grounds™.

Incorrect and misleading. As responded vide Para-B of the of the “Grounds™.

A detailed explanation has already been given vide para-02 of the Facts. It is also
highlighted that besides promotions to higher posts, over the years the post of Computer
Operator was upgraded twice, first from BPS-08 & 10 to 12 and then to BPS-16, thus the
statement of appellant regarding retirement in the same grade/payscale after 20 years of
service is not true.

Incorrect and misleading. Paras-02 1o 05 and Paras-A, B and D of the grounds provide
sufticient details. .
Incorrect and misleading. As responded vide Paras-02 to 05 and Paras-A, B andb of the
Grounds.

incorrect. As explained in the preceding paras.

Incorrect as laid.

The appellant is not aggrieved person in true sense, has got no valid locus standi and
therefore, is not entitled for any relief. The appeal, being devoid of merit, is liable to be

dismissed in limine.

10>,



PRAYER:
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in view of the above submissions, it is, therefore, most humbly prayed that

the instant appeal has no substance and bereft of any legal merit may very graciously be

dismissed with cost.

Secretary Establishment,
Khyber Pakhtunkhwa,
(Respondent No. 2)

Chief SecretQ
Khyber Pakhtunkhwa
(Respondent No. 1)
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.7 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
SERVICE APPEAL NO. 585/2023

Miss. DurdanavAyub............................................................Appellant
Versus
Chief Secretary Khyber Pakhtuhkhwa & Others ............... ...'Respondenfs
AFFIDAVIT

I, Khalig Ur Rehman, Superintendent (BPS-17) Judicial Wing,
Establishment Department, Govt. of Khyber Pakhtunkhwa do hereby solemnly

declare that contents of the Para-wise Comments are correct to the best of my
knowledge and record and nothing has been concealed from this Hon’ble Tribunal.
It is further stated on oath that in this Petition the answering Respondents have

neither been placed ex-parte nor their defense/struck up.

DEPONENT

CNIC No. 142) -2443654-7
Contact No. 0333-9274187




GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

(N

 AUTHORITY LETTER

| Mr. Khaliq Ur Rehman, Superintendent (BPS-17), Litigation-II
Section Establishment Depanrﬂent,. is hereby authorized ‘to submit Para-wise
'comments, in the Hon’able Services Tribunal, in Service Appeal No. 584/2023 to
589/2023 titled Muhammad Akram & Others (six connected) VS Govt. of Khyber

Pakhtunkhwa” on behalf of the undersigned.

Chief 'secret;R‘ 8 Secretzb,

Khyber Pakhtunkhwa, %, Establishment Department,
(Respondent No. 01) - (Respondent No. 02)
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GOVERNMENT OFKHYBER PAKHTUNKHWA /O
ESTABLISHMENT ANDADMINISTRATION DEPARTMENT
NOTIFICATION
2" February, 2007.-

No. SOR-IV(ED)/3-2/2007.--- In exercise of the powers éonfarred by 26 of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 Khyber Pakhtunkhwa (Act No. XVIII of 1973), the
Chief Minister of the Khyber Pakhtunkhwa is pleased to make the following rules, namely:

THE KHYBER PAKHTUNKHWA (PROVINCIAL
INFORMATION TECHNOLOGYGROUP) SERVICE .
RULES, 2006. -

PART-I
GENERAL

1. Short _title and commencement. --- (1) These rules may be called Khyber
Pakhtunkhwa (Provincial Informatipn Technology Group) Service Rules, '

‘ 2006 (2)  These rules shall come irito force at once.

2. '.ﬁef inition.— In these rules, unless the context otherwise requires, the following
expressions shall have he meanings here by respectively assigned to them, that is to say—

(a) "Appendix “means the Appendix to these rules;

(6). "Appointing Authority" meanstheconcernedauthorityspecifiedinrule4ofthe
E Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer)
Rules, 1989; ‘
(¢} "Commission" means the Khyber Pakhtunkhwa Public Service Commission;
(d)  "Government" means the Government of the Khyber Pakhtunkhwa;

(e) "Initial recruitment" means appointment made otherwise than by promotion or

transfer; .
(H "Post” means a post specified in column 2 of the Appendix and such other post

as may be added to it from time to time.

(g) "Province" means the Khyber Pakhtunkhwa;

(h) - "Recognized University" means any University incorporated by law in
Pakistan or any other University which may be declared as recognized by

Government; .
(M "Secretariat" means the'! [Khyber Pakhtunkhwa] Civil Secretariat, as defined in
rules 2 (r) of the'? [Khyber Pakhtunkhwa] Government Rules of Business, 1985;
and . '
(). "Service" means the Khyber Dakhtunkhwa (Provincial Information

Technology Group) Service.
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3. Number and nature of post. - (1) The service shall comprise the posts specified in
; column 2 of the Appendrx and such other post as maybe added to it from time to time in the
a Secretariat Departments.( - : : |
(2)  Any person appoinfed to any post specified in the Appendix by any Department
vefore the commencement of these rules shall, on such commencement, be deemed for all
intent and purposes, to have been ’appointed on the authority of the Establishment Department
as assigned to it within the meaning of the Khyber Pakhtunkhwa Government Rule of
Business,
1985, and their affairs shall onward be admnmstered by the said Department, in accordance
with these rules and any other rules for the time being in force and applicable to him in
accordance with the said Rules of Business.
4. Appointing Authority. — Appointment to a post shall be made by the concerned
appointing authority as defined in rule2 {b).
5. Method of recruitment. --- ((I‘) Appomtment to various posts shall be
made,— "‘ :
- (a) In case of post of Dlreetdr, Deputy Director, System Analyst and Database
Administrator by gromopo )
(b)  in the case of posts of Assistant Director, Programmer, LAN Administrator,
Web  Administrator, Data Processing Officer and Deputy Database
éi ' Admihistrator, ﬁfty percent by initial recrultment and fifty percent by '
_ promotion; and ‘¢ . .
(c) in the case of other posts, by initial recruitment, in the manner specified in column
No. 3 to 5 of the Appendlx
(2)  Posts in Basic Scale 12 and above falling to the share of initial recruitment shall
be filled on there commendation of the Khyber Pakhtunkhwa Public Service Commission and
posts falling to the share of promotion quota shall be filled on the recommendation of the
Departmental Promotion Committee or the ' Provincial Selection Board, as the case may be.
6. Age.—(1) Subject to any relaxation in respect of a person or class of a person, no i
person shallbeappointedtotheservicebyinitialrecruitmentunlessheiswithinagelimitprescribedfor
the post in column 4 of the Appendix.
2) The age shall be: reckoned from the last date notified for submission of
application. : , e
7. Qualifications. ---(1) No personal shall be appointed to the service by initial . k
recruitment unless he possesses the qualification specified in column 3 of the Appendix. ,
(2) No person, not already in Government service, shall be appointed to the service unless I
(a)  he produces a certificate of character from the Head of Academic Institution last o
attended, and also the certificate of character from two other responsible
persons, not being hlS relatives, who are well acquainted with his character
and antecedents and’
(I)Words “in the Secretariat Departments’ added vide Notification No. SOR-1V(ED)/3-2/07 dated 22-03-2007.
(S)Clmm (n) of Sub-rule (1) of Rule § substituted vide Notification No, SOE-V(E&AD)/5-16/2016, dated 21-12-2016.
(b)  he has appeared before the Standing Medical Board/Civil Surgeon/Medical
Superintendent and found fit for Government service. o

i




o LRy

‘ PART-I / ﬁ

T —

PROBATION AND CONFIRMATION -
8. Probation.—A personvappointed to a post}g)n regular basis shall remain on probation !
A for a period of two years, if ‘appointed by initial r,eg:ruitment, and for a period of one year, if .

appointed otherwise; provided that if his work or co! duct during the period of probation has, in
the opinion of the appointing authority, not beey fdund satisfactory, the appointing authority
may, notwithstanding that the period of probation hg‘s;rgot expired

- Tk

(a) dispense with his service, if he Héé}t:kiﬁééri appointed by initial recruitment; or
revert him to his parent department if éﬁpliga through proper channel; or

(b)  revert him to his former post, if he has been appointed otherwise, or if there be
no such post, dispense with his service; or

©) extend the period of probation for a period not exceeding one year in all and
may, during or on the expiry of such extended period, pass such orders as it
could have passed during or on the expiry of the initial probationary period.
-2

-t

9. Confirmation.—After satisfactory cgrpplé'tio'n of the probationary period, the
probationer shall be confirmed; provided that he holds a substantive-post; provided further that
a probationer shall not be deemed to have satisfactorily completed his period of probation, if he
has failed to pass an examination, test or course Or has failed to complete successfully a

training prescribed within the meaning sub-section (3) of section 6 of the Khyber Pakhtunkhwa

) Civil Servant Act, 1973. ,
1 E 5 BI‘IV . .
= SENIORIT
4 .
10. : Seniority.— The seniority inter se of the persons borrie on the service shall be
determined—

(a) inthecaseofpersoiisappointedbyinitialrecruitment,inaccordancewiththe order of
merit assigned by the' Commission or the Departmental Selection Committee, as the
case may be; provided that persons selected for appointment to a post in an earlier

«+"selection shall rank senior to the persons selected in a later selection; and

(b)'in the case of persons appointed otherwise, with reference to the date of their
continuous regular appointment to the post; provided shat civil sgrvants selected for
promotion to a higher post in one batch shall, on their promotion to the higher post,
retain their infer se seniority as in the lower post.

[ 4

PART-V

11. Application_of General Rules.—In all other matters not specifically provided for in
these rules, the holder of posts under these rules shall be governed by any rules made or

deemed to have been made under the'” [Khyber Pakhtunkhwa] Civil Servants Act, 1973.

CHIEF SECRETARY
GOVERNMENT OF THE
- KHYBER PAKHTUNKHWA.




|13

=
pafT T -

N APPENDIX "
R See rule 2(a). (), 3, 5(1), 6(1Yand 7(1)
S#| Nomenclature | Minimum Qualification for Initial | Age Method of Recruitment
of Posts " Recruitment or by Transfer Limit
T 2 3. 4. S.
1. | Director PhD in Computer Science with 35-45 | By promotion, on basis of seniority-
: seven  years  experience of | Years |cum-fitness, form amongst Deputy
Programming, System Analysis and Directors  (Systern  Analyst ‘and
Operational Management; ot ' Database Administrator) working in
) the Civil Secretariat with at least
Second Class Master Degree in seven years service as such or twelve
Computer ~ Science ~ from -2 years service in BPS-17 and above. [¥
recognized University with twelve no suitable person is available for
years experience of Programming, promotion, then by initial recruitment.
System Analysis and Operational
Management.

2 | Deputy Director [ By promotion, on basis of seniority-
(System Analyst cum-fitness, from amongst Assistant
/ Database Director  (Programmer  / LAN
Administrator). 4 Administrator / Web Administrator /

' Data Processing Officer / Deputy
Database Administrator) with five
years experience.

3 | Assistant Second Class Master Degree or 22-35 | (a) Fifty per cent by initial
Director equivalent qualification in | Years | recruitment; and :
(Programmer /| Computer Science  from a ; ,

LAN recognized University. i (b) fxfty per cgn( by promotion, on the
Administrator / - basis of sem?rlty-cum-ﬁtness, from
Web amongst the © Computer Operators,
Administrator / pgvjng quaii.ﬁca‘tion prescribed -for
Data Processing mltlgl recrunnzgnt with five year
Officer / Deputy service as such.
‘Database
Administrator). .
4 Deleted™
.
5 _ 2 Deleted®
6 | @Computer *% | 1. Second Class Bachelor's Degree | 18-28 | By initial recruitment.
{Dperator®*7y | in Computer Science / Information | Years | *7 " m
- ‘e 20" | Technology (BCS/BIT four years),
. o from a recognized university; or
. o ii. Second Class Bachelor’s Degree
' from a recognized University with
one year Diploma in Information
Technology from a recognized
Board of Technical Education.”
Sd/-xxx
(SHARIF HUSSAIN)

SECTION OFFICER (REG: 1V)

@ Nomenclature of Post and qualification substituted vide Notification No. SOE—V(E&AD)/5-16/2008, dated 15-04-2014.

(5) BPS-12 deleted vide Notification No. SOE-V(E&AD)/5-16/2016, dated 21-12-2016.

® Assistant Programmer deleted vide Notification No. SOE-V(E&AD)/5-9/2019/Voll-11, dated 07-10-2022.

T age deleted vide Notification No. SOR-TV(E&AD)3-2/2007, dated 08-12-2009.

) Qualification substituted vide Notification No. SOE-V(E&AD)/5-16/2008, dated 25-07-2012. (30

gectint P ‘

yernm 1 of KP

(5) . . . . .
Clause (b) of Method of Reeru: substituted & S.No 5 deleted vide Notification No. SOE-V(E&AD)/S-16 3 flmaﬁi"ﬁ-
e Dewe
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GOVERNMENT OF NWFP
FINANCE DEPARTMENT

(REGULATION.WING)

NOTIFICATION ‘

 NOFD/SOER)I-11/2008/Vol-L The Government of NWF

v Dated Peshawar, the 13" April, 2009

1
1

P has been pleased to upgrad% and re-

designate thq following 23 Nos of posts of the KTy Punch Operators/ Computer Operators/ Data

Entry Operatprs with immediate effect as per detm\ls given below: -

P

S.No. " Department Existing | | No.of | Present New Up-
ﬂ%*—!‘«'” Nomcnclaluric Posts BPS | Nomenclature Graded
- of Post | of Post | toBPS
1 | lmigation Department KeyPunch | | . 01 10 Computer 12
Operator I1 Operator
3 | Governor's Secretariat Key Punch 01 11 Computer 12
Operator Qperator

3% | Spoft & Culture u Key Punch 01 10 Computer 12
Depprtment \ Operator ' Operator,

4 | Sciehce & Technology Computer ' 02 11 Compute 12
and |nformation Operator Operator
Technology Department

15 | Augpf, Hajj Department Key Punch 01 11 Computer 12
Operator | Operator

6 Sociiln:clfarc Key Punch o1 1 Com;ﬁter 12
DepI ent Operator ' Operator

7 | Chief Minister’s Computer . 01 10 Computer 12

l Se:(taﬁat | Operator ' Operator
8 | Higher Education Data Entry 03 10 Computer 12
\ :;unent ‘ O;?erator Operator |
>""9 | Health Department ' Cdmputer | 02 08 Computer 12
\ \ dperator \. Operator
Elementary & ~{(a) Computer |{- 02 10 Computer 12
Secohdary Education Opefator. . Opcra'tor
|i@perater, L
Finarice Department 44/ “Computer :
el ome




o | Iy

Tocal Government & ! (a) Computer or 10 Comggger | r( 12+
ﬁ[ural Development Operator Operator ('
Department (b) Key Punch ol '
Operator _ :
Housing Depal‘tmen:t Computer 01 l Compjuter 2
Operator ) s Operdtor
14 | Hconomy Commission Computer 02 - Computer 2
: Operatof Operator
Total; - 23 . | s
|
’ 5 ?,13‘_ ' ) -
| :’ei”":SECRETARY TO GOVERNMENT OF NWFP |
g @ FINANCE DEPARTMENT" !
Fia W s, !
Endst No.|& Date Even: % 1
: o Fhn i
Copy for the above s 'forwéré,‘ yntermation and necessary action to the: - !
r ‘;..',‘ 1% .‘: {B‘}‘ A
I] All Administrative Secipitil ¢ PVétnment in NWFP
2. Secretary to Governor, MWEE. Heshawar.
3. Principal Secretary to Chigf Mm §tcr, NWEFP,
4. PS to Chief Secretary, NWERy I -
5.1 Accountant General, N})\{El?f}.?i:sf}éwar.
6. PS to Additional Chjef S'.e@rété;‘y; NWEFP.,
7.1 PSto Finance Secretary;'NWFP.i,"' -
8. | PSto Special Secretary, Finance Department,
9.1 PAstoall Additional/ Deputy Secretaries in Finance Department, ™
10/ PA to Director FMIU, Finance Department,
1L} The Section Officer (E-V), Esta'bjiéhment Department with reference to his letter
- No. SOE-V(E&AD)/S-I 6/2008 dated 26-02-2009
120 All Section/ Budget Officer ih Finance Department.
: )
! | . . i
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ECN f 2 I (SHAUKAT|ULLAH)
- A gL " Section Officer (FR)
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GOVERNMN;;T OF KHYBER PAKHTUNKHWA

ANCE DEPARTMENT
(REGULATION WING) /Z5

Dated Peshawar. the 28-07-2019

MOTIFICATION s
Srede ang re-des gnate all {he éxlstmg £osts of Ccmcuter Ocerato' n%,lr,rc:s

Drﬂ

CCessing Supervisor as Computer Operator (875-16) in all the Depatn'ents
o‘.‘l” IS G ‘/en

-~

/ () Ao
OM e Geve ament of Khyber Pakkiunkhwa with immediaie effect as.cer
hod C\l’ . .
A

S.No , Existing Nomenclature l Present BPS

1__. - Computer Qgerator | 12 {16
2 Data Processing Supervisor . 14 |
S —— = =

i} The zay of the existing incumtents of the posts shalt be fixeg 1n higher £ay
scales al a stage next atove the pay In the lgwer pay scale.

) All the concerneg Cepartments will amend Lheir respective service rules 10
the same effect in the prescribed manner.

SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT

e v

GmuLLumm&4mz&ﬂ@ﬂﬂﬂﬂ@&@ﬂmﬂmnaamuLxumh

o srss=ai Ing! S¢erglare, CaTa
;_:-— S giratoee Socrelaried Goverr man' of Xnynter Pahiun<ray.
Sam 1o Wemuer, Scarg of Ravenue, <hydAr PRehlunihvrg Pegnywe:.
Arzzo=tant Geressl, Khyo2: Padhtynkhw), Peshawees,
Cazeatamy 10 Gevernor, Xaytar Pakhiuninya, Peshawar
Sems 2ot Secrelary to Chle! Miakster, Khyber Pakhtuakhweg,
Sozreiany Provinclal Assembyy, Xhybar Pakhtunkhvens,
Al Kegzs of Attached Cepariments ia Khyber Pakhtunkhwa. - e
2opisirat, 2esndvedr Migh Coult, Peshawar,
Al Cecuty Commissioners, PQltical Agents, Distrkt § Sessons Judges/Eregutve Cisinigt BHigers
1 Khybar PACAURIAA.
_Cry v an, Xhyber Pakntuniriea, Pubiic Service Commission, Peshawar,
. Regisirer. Servie Tribufral Xhyber Pakhtunkhwa.,
C A LRe Aulenomaus and Semi Aulonomous Bodies in Khyber Pakhtunakwa.
Soazreta~y 10 Goal of Punfad, Sindn and Baluchistan, Finance Deptt:-Labore, Karachi and Quenta.
. The O oz Comptiotler of Accts, Pesh, Mardan, Xohat, Banau, Abbattabad, Swa and D.1. Xhan.
. The So- o Ot Aceits Officer Nowshera, Swabi, Charsadda, Haripur, Mansahra and Dir Lowe.

. ke --ea,ury Qlfcer, Peshawar,

. Al Ciste U/ Agency Accounts Officers in Xhyber Pakhtunihwa [ FATA,

. =8 o Meister for Finance, Khyber Pakhtunkhwa,

. PSC o (el Sacretary, Khybar Pakntunkhwa,

. Ureczr Lecal Fund Audit, Khyber PakhiUunkhwa Peshawar,

BS 1 Frrance Segretary,

. PAg e AT AZgRienal Seervtaries/ Deputy Secretaries in Finance Department.

3. Al Secven Offiers/Budget Clficars In Finance Department.

38, CUCC'J FHIULAN Buaget Officer Finance Cepartment to take cflect in the budget D6o%s.

25. Syed Havitulah, Presican! of information Tecnnology swn Association (ITSM Crit Secratanal
Khyter Paknlunkhwa, , : _
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IN THE SUPREME COURT OF PAKISTAN / ;

(Appellate Jurisdiction)

PRESENT: Mr.i Justice Mian Saqib Nisar
Mr. Justice Amir Hani Muslim
Mr: Justice Iqbal Hameedur Rahman

Civil Appeals No. 1213 & 121472015, .
(On appeal against the judgment dated 28.05.2014

passed by the Peshawar High Court, Peshawar,
in W, Ps. No. 3857 & 442372010)

Gowt. of KPK through Chief Secretary,

Peshawar, etc. (in both cases)
Appellant(s)
Versus
Hayat Hussain, etc. {inC. A. 1213/2015)
Abdul Basir, etc, ’ (inC. A, 1214/2015)
Respondent(s)
For the Appellant(s)
(in both cases): Mr. Waqar Ahmed Khan, Addl. AG.
For the Respondent(s): In-person.
Date of Hearing: 25.02.2016.
JUDGMENT

Iabal Hameedur Rahman, J: - Through this single judgment, we

intend to decide the listed appéals. The instant appeals are directed against

4.4
13

the ju_{)?ﬂ

Peshaw
R
Bt S
by the respondents have beén accepted.
& ’..,':' ¢
YT " . -
2. "~]‘hrough the above mentioned writ petitions, the respondents had
. Sk

ent dated 28,0¥%M"passed by the Peshawar High Court,

in W. Ps. No. 3857 & 442312010 whereby the said petitions filed

e

sought :a declaraiion that orders dated 18.08.2010, 09.09.2010 &
04.10.2010 be declared as illegal, unconstitutional, without lawful
autho’ri:y,-ultra vires to their rights and based on malafldes and alsdsought
that a direction be given to the appellants to proceed with the process as per
the advertisement dated 20.07.2010. The precise facts are that the

appellants requisitioned 53 posts in BPS17 in the Provincial Management




ity

fhee!

\ \\\g\\\o previsouly provided in the Rules as such they had challcnged the said
wP - :

C. At No. 1213 & 121472015,

am

Service (PMS). The said reqwsmon was forwardcd ro’ tha Khybcr~' -
Pnkhtunkhwa Public Service Commission (hcrcmaﬁer to be refc.r‘rcd as “the
Commission™), who thereafter advemsed the said posls on 20‘07 2010 ‘;
Pursuant to the advettiscmeqt, the respondents, _Haypt - Hussain,
Superintendent, KPK Public Service Commission, Pesﬁa;w'fr,'gf;d .Al.:du!

Basir, Office Assistant, Board of Revenue, KPK Peshawar apphcd under

10% reserved quota for mmlstenai staff as per the Provincial Management

Service Rules. Later on vide order dated 18.08.2010 it was conveyed by the

KPK Esmblishmcm Department to the Secretary of the Commis’sion that

the matter with reQrd to 10% rcscrvcd quota in PM$ (BPS-17) had been
exsmined by the KP‘!‘C Establishment Depatment and it is clarified that the

é,ﬁ:')’ A

same is mcam oh f'or ministerinl staff serving in ‘the Admlmstraiwc
I
W

" Dcpanmcnts of KP}( Cwnl Secretariat excluding the employecs of attached

dcpanmcms/subordin‘mc offices. The said letter was followed by another

e
. Yetter dated 09.09‘20i0 wherein it was intimated to the Commission that
+ . requisition of $3 V;'w:‘rs of PMS officess (under 10™ in-service quotd) is
withdrawn by issuinﬁ-notiﬁcmio’n dated 04.10.2010 ‘(hrou h which Khyber
Pakhtunkhwa P:o\hnc.inl' Management Service Ru 31‘20; (hereinafter to

be referred as “the ku!c;“) have been amended and 10% reserved quota had

been restricted to persons holding substantive posts of Seperintendents,
Private Sccretaries, Personal  Assistants, A..;;istnnt Senior  Scale
Stenographers, Stenographers, :i')axa Entry Opéréidis;.é;smputcr Operator,
Scniar and Junior Clcrks bomc on the cadres strength of Secretariat whe
passess posl grsdum quahﬁcauon from a recognized Umvcrs:w with at-
least ﬁvc years service 2s such, IThc: s2id orders snd notification gave rise to

a grievance to the respondcms who being employees of auached

departments and who have bcen excluded from 10% reserved quota as

N

e
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C. As. No. 1213 & 121472015 . lq

orders and notification before the High Court by filing writ petitions
contending therein that discriminatory treatment is being given to the them
in violation of Artic.le' 25 of the Constitution of Islamic Republic of
Pakistan, 1973, as they v;e;re p'erfor.ming the same functions as that of
'Secret‘a}iat employees as such they cannot be excluded because they

fuifilled the gzalification and experience, The High Court took their

contentions into consideration and vide impugned judgment held that they
being similarly placed persons have been treated differently as such it

constituted a sheer discrimination and further held that it was not a case

where rules have been challenged by a person in service rather it was a case

where blessings have beer g'ii/ié._i‘\“.'to a class of employees by depriving

. Y others throughﬁ speciai amendment introduced in the Rules in the garb of
interpretation 'zlmd misinterpretation of rules, which smacks of malafide on

' 1‘ jl " the part of the appellants and accﬁrdingly struck down the notification
By V. ' dated 04.10.2010 and restored earlier rules framed in the original form as
per rule-3 Of, Schedule-1 of the Rules, which entitled the respondent to

compete on 10% reserved quota on the basis of competitive examination to

be conductedﬁ by the Commission from amongst the persons holding
substantive posts of Superintendents, Private Secretaries, Personal
Assistants, Assistant Senior Scale Stenographers, Stenographers, Datal
Entry Operators, Computer Operator, Senior and Junior Clerks who possess
post graduate qualification from a recognized University with at least five
years service under the Government. Being aggrieved, the appellants
approached this Court by .ﬁling Civil Petit{ons No. 442-P & 443-P/2014
wherein leave was granted vide order dated 20.1 1.2015?-&'15 relevant portion
therefrom is reprodt ced herein below: -

v

The learned Additional Advocate Genera} appearing on behalf of
the petitioners cotitended that it is well beyond the domain of jurisdiction
- givens

3

A M N p e i

A O

B

L %




Hngb Courl 3 k!us( smput: male fides to the legislature when there was
ahsotutcly novhmg on the record 25 could even remotely suggest that the

rules v»jcrc'nmcgdcd 10 benefit one and impair the righis of the other.™

3 It would be pef_tiqé_ﬁt to reproguce here the relevant portions of the

Rules prior to amendmnet as provided in Schedule-I: -

e
S. [ Nomenc! | Minsnun | Age R Method of recruitingat
No. | arureof | qualificatio |- limi .
posty o for 1 for
sppoininien | initi.
1 by inital al
recruilment | cecr
! wim
ent
] 2 1 d ) 3
| PMS ™ Diwsion [ 21 | 1) Fity per ctent by inilial rcmuunem on the
(BS-17) | Bachelor 0, i of the f‘ based on the
a3 per Drgree year resuh of ion 1o be conducted by il
detail at | from 2 . m ncwrdanu with the pmvnsmnt conlained in
Schedule | recognized - Jschecule- VL
<0l University, '
Subject to nile?, by Dromou?u inthe followmg
manner oot
» twenty percent from amongst
Tehsildars, who are graduates, on
* the basis of seniority-cuin-fitness,

having five years service as
Tehsildar and have passed the
prescribed Departmental
Examination; and

b twenty percent from amongst the

. Superintendents/Privale Secretaries
: on seniority<um-fitness basis, who
are gradunte and have undergone 3

D . training conrse of 9-weeks a1 the
. | & Provineial Managemenl
- % Academy/Provincis) Siaff Training
“ ) Insiilute. A joint seniority list of
, . ihe Superintendents and Private
PR Secretaries shall be maintained for
. the purpose of promotion on (he
. basis of their continuous reguiar
4 appointment  to the respecive
O posts. :

- * 3) Ten percent by ulecuon o\v meril, on lhe basis of
< petitive o be ducted by the
- C iasi d: with the provisi

. . contained in Sd\eduluvﬂ fvom wnongst persol

.. holding subst pos(s of 5 d Priva
Secretaries, Personal Assistants, Assistant Senior Scal#.
Stenographers, Stenographers, Data Eniry Ouenlors.

E - Computer Operator, Senior and Jumior Clerdks whi
' possess post graduate qualification from a reeomuus
l University with at least five yesrs service under the

4 Goverm-n(
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C. As. No, 1213 & 121472015, ' . 9\1
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holding substantive posts of Superintendents, Private Secretaries, Personal
Assistants, Ass‘istant Scniqr Scale §tcnographers. Stenographers, Data
Entry Opératoréi Computer Opérator, vSenior and Junior Clerks who possess
post graduate, quallt'cauon from & recognized University with at least five
years service under the Government From the perusal of the same it is
apparcnt that lhc same had not been restricted only to Secretariat
employees. Thi:: Rules have been amended through notification dated

04.10.2010, wh'ich reads as under: -

“ GONVERNMENT OF KHYBER PAKHTUNKHWA
E3TA USHMEN’I‘ DEPARTMENT

. * ¥ Date Peshawar, the 04.10.2010
£
NOTIFICATION

4 . In exercise of the powers conferred by
Séction 25 of the North-West Frontier Province Civil Servants Act, 1973,
(NWFP Act No. XVIII OF 1973), the Chief Minister of the Khyber
Pakhtunkhwa is pleaséq tq direct that in the Khyber Pakhtunkhwa
Provincial Management] S¥rvice Rules 2007, the following further
amendments shall be made, namely:

AMENDMENT

In Schedule 1, against Seriat No. 1 in Column No. 5 for Clause
(3) the following shall be submitted, namely:

(&)} Teu per cent by Selection on merit, on the basis of competitive
examination to be conducted by the Commission in accordance .
with the provisions contained in Schedule VII, from amongst the N
~~  persons holding substantive posts of Superintendents, Private |
Secretaries, Personal Assistants, Assistant Senior Scale -
Stenographers, Stenographers, Data Entry Operators, Computer o
Operator, Senior and Junior Clerks who possess post graduste . e
quuhﬁcauon from a recognized University with at-least five
. years service as such,

CHIEF SECRETARY Sl
KHYBER PAKHTUNKHWA”

By virtue: of (hc above mentioned amendment, the respondents being
employeeg Qv -attached departmcnts have been excluded to be eligible for
10% quota:#cjggngn on ;he basis of competitive examination. .' ,
5. Th.g"tbé'[gie'd Additional Advocate General for the ‘@ppellants afgaed.

. N ! . .
that the -said’ amendment had been made in order to clarify that

1 f'f’;h L, .
appointments to the posts dﬁﬁ{\?&jmps-l?) in 10% quota was meant only

. for the ministerial staff of the Secretariat so as to encourage talented lower
. . : ‘
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€ A1 N6 12)) & 121472048, . '

[}

staff. ‘Moreover, the respondents could still compete in open merit as such

there was no discrimination. He further srgued that the appellants were duly

competent to amend the Rules and ‘the Rul'}s were amended strictly in

accordance with law.
N : oninasta
6. On the other hand, the respondents appearing irlibé}son submirted
iy
that theough the amendment they were deprived of theit right. They further

. . 7 DA
submitted that the Secretariat employces arc alread aa‘qvéved under
i SN

Schedule-1 subsection 2Xb) for promotion as such the'?b";‘a .quota actually

£
meant for other attached departments.

1. In the facts and circumstances of the case and in ihe light of the
arguments advanced by the learned Additional Advocate General as well a3
the responfients in-person, it is to be considercd whether amendment in the
Rutes could be effected by lhs‘ Government regarding restricting the
reservation of 10% quota only fo;(fminis&crial staff of Civil Secretarint KPK
and \v?;clhér it is justifiable, sccoéxd%y. whether nmendment was maiafidely

, -

made in order 10 exctude and deprive the respondents from future prospects
- .
i

- of their promotion mareso wher they are performing the same functions

and duties as such whether it is:a discrimination and do the respondents
s havea vested right to chalienge the same. In the above perspective, whether
%', the High Court has the jurisdiction in the mater o strike down rules

. relating to Civil Servants regarding their appointment and promotions and
n ’

% amendments made therein, The stance of the appellants is that amendment

“in the relevant provisions of the Rules was quite justified as the employees

t

of attached departments get sufﬁ;ﬂem ¢hances of promotion in their cadres

W

N I. . .
against the quota reserved specifically for them under their respective

" service rules, whereas the emplo.yees of Civil Secretariat cannot appear in
A

. those examinations, for instancc the Sub Acqc!?q:rjtgnsg in the District

=t .

n after qualifylhg SAS examination.
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Similarly, the Junior Instructors (BS-14) of Technical Educati({n
Depanment with diploma of Engineering i.e., equal to FA/F.Sc are'
promoted to BS 17 within 5 to 10 years period. Likewise, Sub-Engmeers
(BS-11) of C&V‘Vf. PHE and Imgatlon Department having B.A. degree are,
considered or acéelerated promotion to the ;50'5! of,Assistant Engineer (BS-.
17) after qualifying the departmental exam prescribed under their respecnve
service rules, as such the respondents are entitled to get further promot!*oy \
to the post of PMS BS-17 in their‘ '6Wn service cadre. Further justlt'catlon
given by the appellams rvas that the ministerial staff of Civil Secretariat is
transferable in different departments of Civil Secretariat which make “,"?".‘

well acquainted; with the nature- of job of PMS Officers. Whereas, .thle

employees of oiher departments/cadre are experts in their own field and

their job profileiis quite different from that of PMS Officers. Thus reserving

10% quota for ministerial staff of Civil Secretariat is justified as these posts
cannot be used as learning place for others.
8. Itis a senled proposmon of law that the Government rs ‘entitled -to

oL

make rules in the interest of expediency of service and to rer;no\rc anomalies
in Service Rules. it is the Service Rules Committee which has.to determine
the eligibility criteria of promotion and it is essentially an administrative -
matter falling wnthm the exclusive domain and policy depston making of
the Government and the interference with such matters by thc Gouns 15 not
warranted and’that no vested right of a Government empioyee is involved
in the maner;:of promotion or the rules determining their eligibility or
fitness, and the High Court has no jurisdiction by means of writ to strike it
down as held by this Court in the case of The Central l!"(':rd of Revesuey

theit, v
Government of Pakistan vs.. ASad Alrmad Khan (PLD 1960 SC 81), the

relevant pomon therefrom is reproduced herein below: -

e
it

-
.« .
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* 1 our opinion the High Court made the ebove order withoul

taking _@i'comidemion gt hé faciors relevant to the case, namely, in
§3£cc the taking gpt of the post of Deputy Superintendent of the
;i ng elass 115, to, which the petitioners belong amounted 10
:( ihe posi and;its upgrading on & higher seate of pay to 3
he new post, sppointment (0 which required a stricter test of
eMicied R | y.z; competitiye examination. Besides, all the l';uycctou were
s“i‘?c‘gﬂ ,;Agh 10 sit in the examination for sny numbet of times to

’qunig. " th .‘:\m for qmm?lioa. Al the same time the pey scale of
lhc.’ec..v}i; Cw\d not wccced; was raised to the limit of R, 350, namely,
:!\:e_ s'-nje p‘;y ‘s that of ¥ Ot;puty Superintendent when it was & class 11
pos. - o.Jhe_sitcumss " j j

i‘ . I . ' MR 5y Py

e oo s L iecua

""[V"'l'l‘ igh C
Wmmm&&mm‘mw (emphesis supplicd)

WEEE .

As far as the contention of the respondents that the rules could not be
. . E

changed 1o affect them adversely is concerned, the said proposition has also
: A

been senled by this Court in the case of Mulzt 1 1k
: H

1
thers vs. Federal ervi ibunal_and_ptit (PLD 1987 SC 172),
wherein the, praposition that the r‘u;;‘,es of promotion could not have been

changed so as to affe?( adverseiy..those already on the e!iglpility list i.e.,

- 4
combined list of U.D0.Cs and §.G.Cs, was repelled by observing that, “No

such vested. right in promation of rules determining eligibitity for

promotion exists”, ond held as under: -

“. M. Abid Hasan Minto, Advocete, when called upon to address
yguments on merits, ucged that the rules of peomotion should not have
F _ghmgee 50 a5 to #ffect adversely Widse a'ml‘&y on the eligibilitics
ey he combined Uist of the U.D.Cs, afid $.G.Cs. 10 other words he
‘fb'tl_ming ] 'vm_c'd right in promotion for s} Ihe U.D.Cs, borne on the
A r-c on the date of its x:pnmion. The posiion of taw on the
W clear in view of wmerous decisions of this Court, 2.8

s .
?;u: of West.(Pokistan v. Fide Muhammad Khon (1} Centeal

g 7 Revenue, Government of Pokistan v. Asad Ahmad Kkan (2).
s 0

1qd of West pokistan v, Mubammad Akhtor (3). Manzur Akmad v.
7

hovimed Ithog (4). Nosuch vested right in promotion of rules
oy

ring eligibility for promotion exists.”
i

i wa
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9. ln the faczs and c:rcumstances of the case and in the light of the case

-

law cited above it quite apparent that the advertisement earher made had
subscquently bcen withdrawn and thereafter an amendment was made in

the Rules and as yet the respondents have. not appeared either in the

cxammatxon or rn any mtcrvxow or selection, thercfore, there appears to be

no vested nght created in theil. favour, and accordingly any change made in 7.

the Rules cr‘g‘..not furnish' a cause to the respondents. Morcover, the ot
amendment »;;xs made in the Rules in order to clarify certain anomalies,
which had duly been 1aken c':a.vr.e of, as such no malafide can be attributed to
the Governmem and as per,. ihe settled principle the determination of

%glblhly of” the respondcnts through amendment fully falls within the
¥

"t))mam and pol:cy decision of the Government which does not warrant -
4 L. 7

'Resﬂltamly. these appeals are allowed and the

"rference by the Zou

u&ned judgment ofthc ngh Court is set aside.

Judge
Judge
’ , Judge'
i AMABAD ar
o O PAPETY .
25.02.2016 : -
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