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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR | Khyber Pakhi’ﬁ?&’ﬁ’ﬁ\"ﬁ

Service krilran 1

Diary ™Ne- ) q ._Q-
Datchl/.Qg-_/.Zi

Muhammad Akram, Computer Operator, Public Health Engineering Department, Government of

Appeal No. 12023

the Khyber Pakhtunkhwa. .........ooovviiiiiieeeriiiiiiiiiinneneniiiineeeeeeencnAppellant,
VERSUS
1. "The Chief Secretary to Government of Khyber Pakhtunkhwa, Peshawar.
2. The Secretary to Government of the Khyber Pakhtunkhwa Establishment Department.
3. The Standing Service Rules Committee (SSRC) through its Chairman/Secretary,
Establishment Department, Civil Secretariat, Peshawar........................ Respondents.

PARAWISE COMMENTS/REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth,

Preliminary Objections:
1. That the appellant has got no cause of action to institute the instant appeal.
2. That the appellant has not come to this Hon"ble Court with clean hands.
3. That the appellant is not entertainable in the present form.
4. That the appellant is stopped by their own conduct to file the instant appeal.
5

. That the appeal has been filed with malafide intention.

FACTS:
Para-01. Correct, the appellant had been appointed as Computer Operator (BPS-12) on
25.01.2011, under the Khyber Pakhtunkhwa Information Technology! Service

Rules, 2006, which is a technical cadre of the provincial government.

Para-02. Incorrect. As stated vide para-01 above, the appellant was initially appointed as
Computer Operator (BPS-12) on 25.01.2011. Since, for growth, development and
advancement of Information Technology in the province, the Khyber Pakhtunkhwa
Information Technology Service Rules, 2006 (Annexure-“I”) were framed by
Government, which provided a complete service structure to the scattered/
individual IT personnel, i.e. Key Punch Operators, Data Entry Operators, appointed
in different Administrative Departments/offices and upgraded them from BPS-08,
10 & 11 to BPS-12 and their seniority was clubbed as Computer Operators (BPS-
12) (Annexure-“I1"). Subsequently, on 29.07.2016 (Annexure-“III"), the post of
Computer Operator was further upgraded from BPS-12 to BPS-16, which was a
major relief given to the Computer Operators without any condition of length of
service, experience, qualification etc., therefore, the allegation of having no
promotion opportunities to the applicant since long is completely incorrect/false.
Besides, the above upgradations and other reliefs, for a total of 193 IT cadre posts
of Computer Operators, there are promotion opportunities for the IT staff having

the following higher positions, numbers and ratios:
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Position/Post : ‘Number of posts. " Promotion ratio
Assistant Director-1T (BPS-17) 2 50%
[Deputy Director-IT (BPS-18) 16 100%
Director-1T (BPS-19) 08 100%

Following is the detail of 1T staff promoted to the higher post since the framing of

rules ibid: t

Position/Post Number of Remarks.
promotions
Data Processing 07 Seven Computer Operators (BPS-12) had
Supervisor been promoted to the posts of Data
(BPS-14) : Processing Supervisor (BPS-14) in the
years, 2012 &2013.

Assistant Director-1T 23 As on 29.05.2016, the post of Computer
(BPS-17) Operators (BPS-12) was upgraded to
BPS-16, therefore, the posts of Data
Processing  Supervisors were  also
upgraded to BPS16 and their seniority
was again clubbed with Computer
Operators. Consequently, since 2016,
twenty-three (23) Computer Operators
(BPS-16) have been promoted to the posts
of Assistant Director-IT  (BPS-17).
Similarly, more promotions are in
pipeline and would be considered in the
coming Departmental Promotion
Committee meeting shortly.

Deputy Director-IT 14 Since promulgation of IT Service Rules,
(BPS-18) fourteen (14) Assistant Directors (BPS-
17) have been promoted to the post of
Deputy Director-IT (BPS-18). Moreover,
besides these 14, 02 Assistant Directors
(BPS-17) are working as Deputy
Director-1T (BPs-18) on OPS.

Director-IT (BPS-19) 08 Since promulgation of IT Service Rules,
eight (08) Deputy Directors (BPS-18)
have been promoted to the post of
Director-IT (BPS-19). Moreover, besides
these 08, 01 Deputy Director (BPS-18)
are working as Director-IT (BPS-19) on
OPS.

Apart from this, since the promulgation of Khyber Pakhtunkhwa Provincial
Management Service Rules, 2007, 10% quota of PMS (BPS-17) by selection on
merit had been reserved for Secretariat employees up to BPS-16, which

included Computer Operators and since then ten (10) Computer Operators

have already been sciected to the PMS by selection on merit through a
competitive process by the Khyber Pakhtunkhw_a Public Service Commission.
Considering all the above, it is crystal clear that stance of the appellant that he
doesn’t have any chance of promotion and has no career progression in the existing

service rules is completely false, wrong and baseless.
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Para-03.

Para-04.

Para-05.

Para-06.

Para-07.

Para-08.
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Correct. The Hon’ble Chief Minister, Khyber Pakhtunkhwa, being Competen't_
Authority in terms of section 26 of Civil Servant Act, 1973, merged two Provincial
Civil Service Groups/Cadres i.e. (Executive Group & Secretariat group), regulated
under NWFP Civil Service (EG Rules) 1997 and NWFP Civil Service (SG Rules)
1997, to form a single/unified cadre of PMS officers of the province and for
carrying out proper administration of this prestigious Administrative cadre/service,
Provincial Management Service (PMS) Rules, 2007 were framed and promulgated.
However, it is irrelevant to the appellant, being member of a Provincial IT Service,
a technical cadre which has a specific purpose and complete service structure.
However, it is also pointed out that the options of 50% by initial recruitment and
10% by selection on merit are also available to all those candidates, who meet the

criteria of PMS rules.

Correct, but is itrelevant to the appellant, being member of a Provincial IT Service,
which has a specific purpose, number of different positions/nomenclature of

employees within their relevant cadre, like other provincial cadres.

Correct to the extent of the distribution of the promotion quota posts in PMS (BS-
17) which is according to the Khyber Pakhtunkhwa PMS Rules, 2007. However, it
is irrelevant to appellant being borne on the cadre strength of Provincial IT Cadre
which is a technical cadre and is administered under KP 1T Service Group Rules,
2006. Nevertheless, under the 10% quota reserved for in-service employees of
Secretariat through exam, the Computer Operators are also eligible to compete for
their selection on merit to the PMS post in BPS-17, and the doors are open for all
Secretarial employees from BPS-07 to BPS-16, including Computer Operators,

having five (05) years’ service.
Incorrect and misleading as responded vide paras-02 to 05 above.

As admitted by the appellant, the Hon’ble Peshawar High Court, Peshawar, while
addressing a similar question of law, had dismissed the Writ Petition No0.4233-
P/2017. on merit as well as on maintainability. The Hon’ble High Court held in the
said judgment: “petitioners have been provided the opportunity for which they
have come to the Court of law. Petitioners are seeking the option as given to
Tehsildar & other cadre employees, whose work, function and status are
totally different from the petitioners, which in no way can be given keeping in
view the criteria on the subject”.

Correct to the extent that Civil Petition No.2700/2019 was filed by the appetlant
against the afore-mentioned judgment of Peshawar High Court, Peshawar in the
august Supreme Court of Pakistan, Islamabad which was dismissed as not pressed.
However. the permission sought by the appellant’s counsel to approach competent
forum for redressal was allowed. Nonetheless, a matter which has alrcady been
adjudicated upon by the competent courts (the Hon’ble Peshawar High Court,

Peshawar and the august Supreme Court of Pakistan), cannot be pursued by
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the appellant by filing an appeal on the same question of law being hit by
section 23 of the Khyber Pakhtunkhwa Services Tribunal Act, 1974.

Para-09. Incorrect, as the representation of the appellant was placed before the Competent

Authority and was filed, being irrelevant, baseless, based on personal desires and

devoid of merit.

GROUNDS:
A.

Incorrect, misperceived as misinterpreted. As envisaged in Article 4 of the Constitution
of Islamic Republic of Pakistan, 1973, all citizens are equal before law and entitled to equal
protection of law. Government, however, is empowered to treat its employees on the basis
of a reasonable classification based on intelligible differentia. Likewise, it is true that
Article 25 & 38(e) of thé Constitutions, ensures equality amongst equal, but it does not
mean that all are entitled to equal treatment. The ibid Articles forbid discrimination but do
not forbid reasonable classification founded on intelligible differentia. Thus, it is a settled
principle that among equals the Constitution does not allow any discrimination, however,
the appellant being borne on the cadre strength of a technical cadre is, in no way,iequal.to
or similarly placed person to Tehsildar, Superintendent and Private Secretary being
administrative cadres and therefore, reference made to Articles 24, 4, 25 & 38(¢) of the
Constitution of the Islamic Republic of Pakistan is totally irrelevant. Hence, submission of
the appellant to declare the service rules of the most prestigious service of the province, as
the statement of declaring the service rules of the most prestigious service of the province
as irrational, illogical, improper, discriminatory, and not based on intelligible differentia in
violation of the Constitution of Pakistan, is not fair, non-ethical, against law, biased, and
totally unacceptable. Every service of government has its own purposes, aims, goals,
responsibilities, service structure, relevant qualified staff and working mechanism, which
basically includes functions/duties in the public interest, therefore, such biased, illogical,
non-ethical, and beyond-understanding statement/remarks of the appellant, just for the sake
of his personal gains/desires is not acceptable and totally against the law and unjustifiable.
Moreover, references of Articles 2A, 4, 25, 38(e) of the Constitution of the Islamic
Republic of Pakistan are totally irrelevant to the instant case and totally against the law and
unjustifiable. ‘

Incorrect, misperceived and misinterpreted. A similar question of law/proposition has
already been settled by the august Supreme Court of Pakistan in the case of Government
of KP through Chief Secretary vs Hayat Hussain (in Civil Appeal No.1213/2014) vide
judgment dated 25.02.2016 (Annex-1V) wherein the Apex Court held: “As per the settled
principle the determination of eligibility of the respondent through amendment fully
falls within the domain and policy decision of the Government which does not warrant
interference by the court.” Moreover, at the provincial/federal level, as at the
provincial/federal level, there are specialized cadres of employees, having different
qualifications, service structures, working mechanisms, powers, functions/duties, etc.

Similarly. like other cadres of provincial government i.e. PMS (Provincial Management
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Service). PPS (Provincial Planning Service), Provincial Excise Service, etc., for th&
advancement and development of Information Technology services at the provincial level
there is a full-fledged cadre working under the Khyber Pakhtunkhwa Information
Technology Service Rules, 2007, therefore, demanding a share in other irrelevant
provincial cadres is not justified and would result into destruction/failure of both cadres,
which would directly affect the government and the general public as well. Moreover, the
IT cadre is a technical cadre, having technical qualifications and experiences, appointed
for a special purpose/requirement, therefore, the demand for allocating separate quota in
PMS is totally unjustifiable. Furthermore, the strength of the appellant cadre is not having
the highest number of sanctioned strengths, as claimed, though it can never be the criteria

for inclusion into another cadre.
Incorrect. As already explained in the preceding paras.

Incorrect. the question of discrimination in their income and earnings is totally wrong,
baseless and beyond facts. Moreover, Article 38(e) of the Constitution never barred the
government to establish various cadres of employees based on their capacities and
qualifications and set their allowances in line with their roles, responsibilities and job
descriptions and IT professionals are also drawing special allowances allowed to the IT
cadre. Hence, the question of any discrimination of income and earnings of IT staff with
other employees/cadres does not arise.

Incorrect, misleading and subject to proof. Paras-02 to 05 and Paras-A, B and D of the
grounds provide sufficient details.

Incorrect, misperceived and misinterpreted. As already explained in the preceding Para-
A. B & D of the “Grounds”.

Incorrect and misleading. As responded vide Para-B of the of the “Grounds”.

A detailed explanation has already been given vide para-02 of the Facts. It is also
highlighted that besides promotions to higher posts, over the years the post of Computer
Operator was upgraded twice, first from BPS-08 & 10 to 12 and then to BPS-16, thus the
statement of appellant regarding retirement in the same grade/payscale after 20 years of
service is not true.

Incorrect and misleading. Paras-02 to 05 and Paras-A, B and D of the grounds provide
sufficient details.

Incorrect and misleading. As responded vide Paras-02 to 05 and Paras-A, B and D of the
Grounds.

Incorrect. As explained in the preceding paras.

Incorrect as laid.

The appellant is not aggrieved person in true sense, has got no valid locus standi and
therefore. is not entitled for any relief. The appeal, being devoid of merit, is liable to be

dismissed in limine.



PRAYER:
In view of the above submissions, it is, therefore, most humbly prayed that

the instant appeal has no substance and bereft of any legal merit may very graciously be

dismissed with cost.

Secretary Establisanent, Chief Secn?ry,
Khyber Pakhtunkhwa, Khyber Pakhtunkhwa
(Respondent No. 2) (Respondent No. 1)
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o BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 584/2023

Muhammad Akram ................c.ccoeec L Appellant
| Versus |
Chief Secretary Khyber Pakhtunkhwa & Others ... .........Respondents
AFFIDAVIT

I, Khalig Ur Rehman, Superintendent (BPS-17) Judicial Wing,
Establishment Department, Govt. of Khyber Pakhtunkhwa do hereby solemnly
declare that contents of the Para-wise Comments are correct to the best of my
knowledge and record and nothing has been concealed from this Hon’ble Tribunal.
It is further stated on oath that in this Petition the answering Respondénts have

neither been placed ex-parte nor their defense/struck up.

DEPONENT

CNIC No. 14203-2443654-7
Contact No. 0333-9274187

41 aus 2023



GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

AUTHORITY LETTER

Mr. Khaliq Ur Rehman, Superintendent (BPS-17), Litigation-IT

Section “Establishment Department, is hereby authorized to submit Para-wise
comments, in the Hon’able Services Tribunal, in Service Appeal No. 584/2023 to

- 58972023 titled Muhammad Akram & Others (six connected) VS Govt. of Khyber
Pakhtunkhwa” on behalf of the undersigned.

Chief secret;a Secretab, »
Khyber Pakhtunkhwa, Establishment Department,

(Respondent No. 01) (Respondent No. 02)

k)
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GOVERNMENT OFKHYBER PAKHTUNKHWA /0
ESTABLISHMENT A’ND- ADMINISTRATION DEPARTMENT
NOTIFICATION
2" February, 2007,

No. SOR-IV(ED)Y/3-2/2007.--- In exercise of the powers éonfcrred by 26 of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 Khyber Pakhtunkhwa (Act No. XVIII of 1973), the
Chief Minister of the Khyber Pakhtunkhwa is pleased to make the following rules, namely:

THE KHYBER PAKHTUNKHWA (PROVINCIAL
INFORMATIOY TECHNOLOGYGROUP) SERVICE .
. RULES, 2006.

PART-I -
 GENERAL

1. Short _title and commencement. --- (1) These rules may be called Khyber
Pakhtunkhwa (Provincial Information Technolégy Group) Service Rules, '

2006.(2)  These rules shall come into force at once.

2. Definition.— In these l'ules,,unleés the context otherwise requires, the following
expressions shall have he meanings here by respectively assigned to them, that is to say—

(a) "Appendix “means the Appendix to these rules;

(b)  "Appointing Authority" meanstheconcernedauthorityspecifiedinrule4ofthe
Khyber Pakhtunkhwa Civil Servants (Appointment, Promotion and Transfer)
Rules, 1989; : _
(¢)  "Commission"means the Khyber Pakhtunkhwa Public Service Commission;
(d)  "Government" means the Government of the Khyber Pakhtunkhwa;

e} “Initial recruitment" means appointment made otherwise than by promotion or
PP p

transfer; |
(H "Post” means a post specified in column 2 of the Appendix and.such other post

as may be added to it from time to time.

(g) "Province" means the Khyber Pakhtunkhwa;

(h) - "Recognized University" means any University incorporated by law in
Pakistan or any other University which may be declared as recognized by

Government; .

(i)  "Secretariat” means the!! [Khybef Pakhtunkhwa] Civil Secretariat, as defined in
rules 2 (r) of the'? [Khyber Pakhtunkhwa] Government Rules of Business, 1985;
and '

0 "Service” means the Khyber Pakhtunkhwa (Provincial Information

Technology Group) Service. '

Aigition)
t of KP
partment
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; PART-II
-+ RECRUITMENT
3. Number and nature of post. --- (1). The service shall comprise the posts specified in
column 2 of the Appendlx and such other post'as maybe added to it from time to time in_the
Secretariat Departments i, -
(2)  Any person appoinféd to any post specified in the Appendix by any Department
before the commencement of these rules shall, on such commencement, be deemed for all

intent and purposes, to have been appointed on the authority of the Establishment Department
as assigned to it within the meaning of the Khyber Pakhtunkhwa Government Rule of

Business,
1985, and their affairs shall onward be administered by the said Department, in accordance

with these rules and any other rules for the time being in force and applicable to him in
accordance with the said Rules of Business.

4. Appointing Authority. — Appointment to a post shall be made by the concerned
appointing authority as defined in rule2 (b).

5. Method of recruitment: --- (1) Appointment to various posts shall be

made,— :

- (a) In case of post of Director, Deputy Director, System Analyst and Database

Administrator by promotion;*®
(b) in the case of posts of Assistant Director, Programmer, LAN Administrator,
Web Administrator, Data Processing Officer and Deputy Database
Administrator, ﬁfty percent by initial recrultment and fifty percent by
promotion; and ¢
(¢)  inthe case of other posts, by initial recruitment, in the manner specified in column
No. 3 to S of the Appendix.
(2)  Posts in Basic Scale 12 and above falling to the share of initial recruitment shall
be filled on there commendatich of the Khyber Pakhtunkhwa Public Service Commission and

posts falling to the share of promotlon quota shall be filled on the recommendation of the
Departmental Promotlon Commlttee or the Provincial Selection Board, as the case may be.

. v ¥ '
6. Age.—(1) Subject to -any relaxation in respect of a person or class of a2 person, no
person shallbeappointedtotheservicebyinitialrecruitmentunlessheiswithinagelimitprescribedfor

the post in column 4 of the Appendix.

2) The age shall be. reckoned from the last date notified for submission of
application. : . =
7. Qualifications. ---(1) No personal shall be appointed to the service by initial

recruitment unless he possesses the guahﬁcatlon specified in columin 3 of the Appendix.
(2) No person, not already ins5overnment service, shall be appointed to the service unless
(a)  he produces a certifi cate of character from the Head of Academic Institution last
attended, and also the certificate of character from two other responsible
persons, not being his relatives, who are well acquainted with his character
and antecedents; and'

I .
¢ )Words “in the Secretariat Departments’ added vide Notifieation No. SOR-1V(ED)/3-2/07 dated 22-03-2007.
(S)Clnusc (n) of Sub-rule (1) of Rule § substituted vide Notification No, SOE-V(E&AD)/S5-16/2016, dated 21-12-2016.

(b)  he has appeared before the Standing Medical Board/Civil Surgeon/Medical
Superintendent and found {it for Government service.




PART-III % /;2

:F/ . 7 ! —
G 8. Probation.—A persori appointed to a post on regular basis shall remain on probation
/ for a period of two years, if appointed by initial recruitment, and for a period of one year, if

appointed otherwise; provided thfit if his work or conduct during the period of probation has, in
the opinion of the appointing authority, not been found satisfactory, the appointing authority
may, notwithstanding that the period of probation has not expifed

(a) dispense with his service, if he has been apjibinted by initial recruitment; or
revert him to his parent department if applied through proper channel; or

5 . . C .

A (b) revert him to his former post, if he has been appointed otherwise, or if there be
no such post, dispense with his service; or
©l(e) extend the period of probation for a ;Iaeriod not exceeding one year in all and
may, during or on the expiry of such extended period, pass such orders as it
could have passed during or on the expiry of the initial probationary period.

9. Confirmation.—After satisfactory c‘ompletion of the probationary period, the
probationer shall be confirmed; provided that he holds a substantive-post; provided further that
a probationer shall not be deemed to have satisfactorily completed his period of probation, if he
has failed to pass an examination, test or course or has failed to complete successfully a
training prescribed within the meaning sub-section (3) of sectibn 6 of the Khyber Pakhtunkhwa

Civil Servant Act, 1973. , b
' PART-IV :
SENIORITY
10.  Senigrity.— The seniority inter se of the persons borrie on the service shall be
« determined—

‘:;i‘ (a) inthecaseofpersohsappointedbyinitia]recruitment,inaccordancewiththe order of

merit assigned by the-Commission or the Departmental Selection Committee, as the

- case may be; provided that persons selected for appointment to a post in an earlier
«-*selection shall rank senior to the persons selected in a later selection; and

" & (b) in the case of persons appointed otherwise, with reference to the dateof their
g continuous regular appoint.nent to the post; provided shat civil sg’r_v‘antsiselected for
¥ promotion to a higher post in one batch shall, on their promotion to the higher post,

’ retain their inter se seniority as in the lower post. E

¢ . PART-V
Y ' '
11. -“Application of Genersl Rules.—In all other matters not specifically provided for in

these rules, the holder of posts under these rules shall be governed by any ruies made or
deemed to have been made under the'” [Khyber Pakhtunkhwal] Civil Servants Act, 1973.

CHIEF SECRETARY
GOVERNMENT OF THE
KHYBER PAKHTUNKHWA.

¢ . Sectinn Officer (LigA
‘ Government of KP
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- ' See rule:2(a), (0. 3, 5(1), 6(1) and 7(1} —f___
S# | Nomenclature | Minimum Qualification for Initial Age Method of Recruitment
of Posts Recruitment or by Transfer Limit |

1, 2. 3. B 4, S.

1 | Director Ph.D in Computer Science with {- 35-45 | By promotion, on basis of seniority-
seven  years  experience of | Years' | cum-fitness, form amongst Deputy
Programming, System Analysis and ‘Directors  (System  Analyst ‘and
Operational Management; or Database Administrator) working in

the Civil Secretariat with at least

Second Class Master Degree in seven years service as such or twelve
Computer  Science from & years service in BPS-17 and above. If
recognized University with twelve no suitable person is available for
years experience of Programming, promotion, then by initial recruitment.
System Analysis and Operational
Management.

2 | Deputy Director @ | By promotion, on basis of seniority-
(System Analyst ' | cum-fitness, from amongst Assistant
/ Database Director  (Programmer  / LAN
Administrator / Web Administrator /

Administrator).
Data Processing Officer / Deputy
Database Administrator) with five
years experience.
3 | Assistant Second Class Master Degree or 22-35 | (a) Fifty per cent by initial
' | Director equivalent qualification in | Years | recruitment; and
Programmer / | Computer Science  from a X
i ANgr recognized Unigersity. (b) ﬁfty per cent by promotion, on the
Administrator / . basis of seniority-cum-fitness, from
Web ' amongst the © Computer Operators,
Administrator / . 1:1avjng qualification prescribed -for
Data Processing : 1nitx§1 recruitmsent with five year
Officer / Deputy service as such.”
‘Database
Administrator). .
4 Deleted"”
5 : Deleted®
6 | “Computer “Second Class Bachelor's Degree | 18-28 | By initial recruitment.
Operator®™ in Computer Science / Information | Years ol o
Technology (BCS/BIT four years), |
from a recognized university; or
ii. Second Class Bachelor’s Degree
from a recognized University with
one year Diploma in Information
Technology from a recognized
Board of Technical Education.”
Sd/-xxx
(SHARIF HUSSAIN)

SECTION OFFICER (REG: IV)

@ Nomenclature of Post and qualification substituted vide Notification No. SOE-V(E&AD)/S-I6/2008, dated 15-04-2014.

5) BPS-12 deleted vide Notification No. SOE-V(E&AD)/5-16/2016, dated 21122006, -
© Assistant Programmer deleted vide Notification No, SOE-V(E&AD)/5-9/2019/Voll-11, dated 07-10-2022..

@ Age deleted vide Notification No. SOR-IV(E&AD)3-2/2007, dated 08-12-2009.
® Quatification substituted vide Notification No. SOE-V(E&AD)/5-16/2008, dated 25-07-2012. :
8) Clause (b of Method of Recru: substituted & S.Mo 5 deleted vide Notification No. SOE-V(E&AD)IS~1(»/‘2016, dntcd';l-12-2016.
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‘ GOVERNMENT OF NWFP

FINANCE DEPARTMENT

(REGULATION.WING)  —

v Dated Peshawar, the 13" April, 2009

NOTIFICATION ‘

NO FD/SOMR)-11/2008/Vol-1. The Government of NWFP has been pleased to upgrad and re-

designate thd following 23 Nos of posts of the KTY Punch Operators/ Computer Operators/ Data

Entry Operatbrs with immediate effect as per detmr given below: -

S.No. Department Existing ['T No.of | Present| . New Up-
el Nomcnclatur'e Posts | BPS | Nomenclature Graded
) of Post | | of Post to BPS
I | Imgation Department | KeyPunch | | . 01 10 Computer 12
Operator Ogerator
2 | Goviernor's Secretariat Key Punch 01 1 Computer | 12
Operator Operator
J 3 | Sport & Culture Key Punch 01 10 Computer 12
Department Operator ‘ ’ Opera\tor1
4 | Sciehce & Technology Computer 02 11 Computék 12
and [nformation Operator Operator
‘l\\ | Technology Department
175 | Auqgpf, Hajj Department Key Punch 01 11 Computer 12
Operator L. Operator
& | Socinl Welfare KeyPumch | 01 ¥ Computer T
Depl ent Operator ‘ Operator
7| Chief Minister's Computer . 01 10 Computer 12
l Secretariat . Operator | Operator
8 | Hig r Education Data Entry .03 10 Computer 12
_ | D??‘;pent \ Operator - | Operator
ﬁ.y-“'?” 9 \He‘g} '[‘)epar_tn'xent' \ Cqmputer '._ 02 08 | Computer - 12
hxs Operator 1 : Operator\
10 Elem .‘mary & 1(a) Cpinputpr 02 . 10 Computer 12 |
Secohidary Education | Operator. '} | % ) o . Operator

F Tz
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Tocal Government & | (a) Computer " "’ (;Ompmer / -
. : erat :
Rural Development Operator ) perator ry
ep arix}lncnt | ® Ke%' Punch 01
,‘1 - | Operator : .
Housin.gj Department Computer 01 1 Com]leter 12
.‘ .:':' - ) Opcrato L Oper .tOI‘
14| Heonomy Commission | _Computds 02 1 Computer 12
. ' Operator Operator
Tdtal: - 23
|
, W
SECRETARY TO GOVERNMENT OF NWFP
) FINANCE DEPARTMENT
Endst No.|& Date Even: i
Copy for the above is forwarded for information and necessary action to the: -
I. All Administrative Secretaries Gpvernment in NWFP,
2. Secretary to Govemor, NWFP, Peshawar.
3. Principal Secretary to Chief Minister, NWEP.
4. PS to Chief Secretary, NWFP
5. Accountant General, NWFP, Peshawar.
6. PS to Additional Chief Secretary, NWFPp.
7. PS to Finance Secretary, NWFP.i
8. PS to Special Secretary, Finance epartment,
P9, PAs to all Additional/ Deputy Secretaries in Finance Deﬁ"artment.‘% -
" 10  PAto Director FMIU, Finance Department. :
1. The Section Officer (E-V), Estab'iishment Department with reference to his letter
No. SOE~V(E&AD)/5-1 6/2008 dated 26+02-2009
121 All Sectiory Budget Offi !

cer in Finance Department,

SHAUKAT|ULLAH)
( Section Officer (FR) -
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GOVERNMNpT OF KHYBER PAKHTUNKHWA
ANCE DEPARTMENT
. (REGULATION WING) /6

Dated Peshawar, the 28-07-2012

a——

e

s KE/ ~2LSQUFRY/7:3/2015-16, The Competent Authonty nas S2€” JEASER 0

5752 200 ey af - ot o Conpute O 13 002

o‘ " unervisor as Computet Operator (8S-16) in all the Dr'ca'T"“-‘““ on
e Goe nment of Khyber Pakruwniniig wih immediate effect 95,081 3 serals e

s A O

saigwe. .
K3 .

S e ded (0
. Existing Nomenclature Present BPS ue ggps T

) i Computer Ogerator | 12 P 16
2 Data Processing Supervisor . 4 16
e ———— o i R entns —

1} The £ay of the existing :n¢ um"ents of the posts shatt be fixed in higher cay
scales at a stage next atove the pay In the Igwer pay scale.

1} All the coacernac Cepantments will amend thelr respective service rules 1o
the same effect in the prescribed manner.

. SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
3 3 . *'p | ~FINANCE DEPARTMENT

abgve is forviprded for information gnq pecessary action to the; -

: tesnemn Inp! Sogrotar, CATS |
- \ .;5‘--“ surdtroe Sogrelanes ‘33 iremant of Xhyber Pachluncray,
cremuer, ‘.icwc o ncw:wc (h.bef Duht- ‘\<h 13 PesNd e,

rary o GC ¢rnor Vnycm D.gkh't.nkn.va pcsh.)\\ar

& Ky CCLC..J"Y 10 Crle! Minkter, Xhyber Pakhtunkhwy,

@t‘;h 3ry Provinglal AsseEly, Xhyber Pakhiunkhws, ;
i l;...“‘s of Anched cnmnn‘c»u in Xhyber Pakhtunkbvra - .
cr;s( raf, esnavear High Court, Peshaviar,

(;_~ oty Commissiorers, Pollical Agenls, Distrkt & Sessons Judges/Executive Oisirict THigers

T 1(:- et Pakhtunkhv, '

S

e Crdriman, Yhyber Pakrtunkrwa, Pubic Service Commission, Peshaway,
12 Adgisiter, Servicé Tribual Knhyber Pakhtunkhwa,
T3 &l tha Lulcnomaus and Semi Autonomous Bodies In Khyber Pakhlunikhwa.

! 4;;5,\,.,\."', to Goa: of Punjad, Sindn and Baluchistan, Finance Deptt:-Labore, Karachi and Quetta.
13, The C et Comptiotler of Acctts, Pesh, Mardan, Xohat, Banau, Abbettabad, Swat and 0.1, Khan.,
w6 The e 0istt Acetts OffkerNigwshera, Swaby, Charsadda, Haripur, Mansehrd and Dir Lowet.

17, The Treasury Qifcer, Peshawar.
18. 'A% Cistr s Agency Accounts Officers In Xhyber Pakhtunihwa / FATA,
(18, 2§ 1o Mumister far Finance, Khyber Pakhtunkhiva,
13, PSC o (ref Sacretary, Khyber Pakntunikhwa, Sectnn ficer
21, Clrecizr Lecal Fund Audit, Khyber Pakhtunkhwa Peshawar, ' Governn
12, BS{z Fance Secretary, . johishruent
13, PAs tc AY AZdRhn3l Secretaries/ Depuly Secretaries in Finance Depanment. 3
3. Al Secien Offleers/Budget Clficars In Finance Depastment.
35, Dlrecter FMIU/AN Budget Officer Finarce Cepdriment to take effect in the budget Do,
25. Syed Haditullah, Presicant of Information Tocmosogy Stalf Asscciation (ITSA\ Cwit Secretanal

Khyuer Fakntunkhwa,

4
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IN THE SUPREME COURT OF PAKISTAN / ?,
{Appellate Jurisdiction)

PRESENT: Mr. Justice Mian Saqib Nisar
Mz, Justice Amir Hani Muslim
Mr. Justice Iqbal Hameedur Rahman

Civil AQ’Qeals No. 1213 & 1214%015. .
{On appeal against the judgment dated 23.05.2014
passed by'the Peshawar High Court, Pgﬁmwar

in W, Ps. No 3857 & 4423/2010)

Gowt. of KPK through ChlcfSecrctary.

oo . Peshawar, etc, (in both cases)
' . . . Appellant(s) :
T Versus
‘.: » i Hayat Hussain, etc. (inC. A. 1213/2015)
Abd;] Basir,’#etc. (in C. A. 121472015)
Respondent(s)
For the Appellant(s)
(in both cases): Mr. Waqar Ahmed Khan, Addl. AG.
For the kespondent(s)z In-person.
Date of Hearing: 25.02.2016.
JUDGMENT
{ ‘ s Iabal Hamc(cdur' Rahman, J: - Through this single judgment, we
\ - intend to%;ieoidc the listed appéals. The instant appeals are directed against
| f

the jua?mem dated 28. o§90¥5 passed by the Peshawar High Court,

Peshawfr. in W. Ps. No. 3857 & 4423/2010 whereby the said petitions filed
. ‘s

by the respondents have been accepted.
¢ ~...
2. {Thmugh the above mentioned writ petitions, the respondents had

sought a declaration that orders dated 18.08.2010, 09.09.2010 &

;- 04.10.2010 be declared as illegal, unconstitutional, without lawful
-j-' x" autho;ity.-ultra vires to their rights and based on malaffdes and alsb.so_ught
E‘-' . ' that a direction be given to the appellants to proceed with the process as per '
I} v the advertiscment dated 20.07.2010. The precise facts are that the ‘
' 1’1 ! a;ppellants reguisitioned $3 posts in BPS-17 in the Provincial Management |

>
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Scfvicc #MS). The said requisition was forwnrgt-,d‘, to the Khyber”

Pakhtunkhwa Pyblic Service Commission (hcuinaﬁczli:é be ;cfcrtcd as “the
Commission”™), who thercafter advertised 'the said 'posts on 20.07.2010.
Pursuant 1o the advertisement, the respondents, Hayat Hussain,
Superintendent, KPK Public Service Commission, Peshawar, and Abdul
Basir, Office Assistant, Board of Revenue, KPK Pcshawyr, apptied under
10% reservcd‘quotn for ministe;iixl staff as per the Provincial Management
Sesvice Rules. Later on vide order dated 18.08.2010 it was conveyed by the
KPK Es::blishment Department 1o the Secretary of the Commission that
the matter with :cgérd to 10% reserved quota in PMS (BPS-17) had been
examined by the KPK Establishment Department and it is clarified that the
same is meant only for ministerial staff serving in the Administrative
Departments of KPK Civil Secretariat excluding the employees of attached
departments/subordinate offices. The said letter was followed by another
letter dated 09.09.2010 whereial it was intimated to the Commission that
requisition of 53 posts of PMS officess (under 10™ in-service quota) is
withdrawn by issuing notification dated 04.10.2010 through which Khyber
Pakhtunkhwa Provincial Management Service Rules, 2007 (hereinafier to
be referred as “the Rules™) have been amended and 10% rescrved quota had
been restricted to persons holding substantive posts of Superintendents,

Private Secretaries, Personal Assistants, Assistant  Senior Scale

t K
: Stenographers, Stenographers, Data Entry Operiiais; Computer Operator,

. i
Senior ,pnd Junior Clerks borne on the cadres strength of Secretariat who

possess post graduate qualificy.on from a rccogd!igd‘.Univcrsity with at-

A
least five years service as such, The said orders ond notification gave rise to

a pgrievance to the respondents, who being employees of sttached

departments and who have bécn excluded from 10% reserved quota as

btk

ATV

previsouly provided in the Rules as such they had challenged the said
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C. As. No. 1213 & 1g.672015. : ]Q
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orders and notification before the High Court by filing writ petitions
contending Fhere_in that discriminatory treatment is being given to the them
in violation of Article 25 of the Constitution of Islamic Republic of
Pakistan, 1973, as they were performing the same functions as that of :
Secret-a;iat employees as such they cannot be excluded because they

fulfilied the qualiﬂca.iion and experience. The High Court took their

contentions into consideration and vide impugned judgment held that they

13

_ * being similarly placed persons ha've been treated differently as such it
' constituted a sheer discrimination angd further held that it was not a case
where rules have been challenged by a person in service rather it was a case
where blessings have beeri givﬁg..to a class of employees by depriving

others (hrougf{ special amendment introduced in the Rules in the garb of

interpretation and misinterpretation of rules, which smacks of malafide on
the part of the appellants and accordingly struck down the notification
dated 04.10.2010 and restored earlier rules framed in the original form as
per rule-3 of Schedule-1 of the Rules, which entitled the r;:spondent to
compete on 10% reserved quota on the basis of competitive examination to
be conducteg‘: by the Commission from amongst the persons holding

- ‘
. \ ' . .
.4 . substantive posts of Superintendents, Private Secretaries, Personal

W !

Assistants, Assistant' Senior Scale Stenographers, Stenographers, Data
Entry Operators, Compuier Operator, Senior and Junior Clerks who possess
post graduate qualification from a recognized University with at least five
years service under the Government. Being aggrieved, the appellants
approached this Court by.ﬁling Civil Petit{ons No. 442-P & 443-P/2014
wherein leavé was granted vide order dated 20.11.201 5%5 relevant fortton
therefrom is reproduced herein below: -

The learned Additional Advocate General sppearing on behalf of

ihe petitioncrs colitended that it is well beyond the domain of jurisdiction
» glven.
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C, As. No. 1213 & 121472015, )

of the High Court under Article 199 of the Constitution of lslnrlnitl:
Republic of Pakistan to it in judgment over the vires of the rules or
notifications in view of the judgment rendered in the case titled L_do
Shosgni vs, Government of Pakisig~ (1991 SCMR 1041) end that the
High Court could not impute mala fides to the legisiature when there was
absalulely nothing on the record as could even remotely suggest that the
rules were amended to benefit one and impair the rights of the other.”

Y ‘l . i
3. It would be pertinent to reproduce here the rclé%ntvpomons of the
i e

Rules prior to amendmnet as provided in Schedule-I: -

S, | Nomenel | Muimum’ | Age T Meiliod of cecnutmenit
No. | awreof | qualificatio | limi
pasty n for I for
sppointmen | init
( by initia al

recruitment | cecr
usm
ent

I 2 ) 4

— o i T
PMS 2 Bivision | 21- | 1) ‘FiRy per cent by initisl recruiument on  the’
{BS-17) | Bachelor 30 dations of the Commission based on Ihe
asper Degree year resull of competiti i 10 be conducted by it
detasl at | from a . in 4 with the provisi i in
Schedule | recognized *Schecule-VL,

- University,

2) Subject ta nibe?, by promation in the  following

. manner;

{n) twenty percenl from amongst
Tehsildars, who are graduates, on
ibe basis of seniority-cum-fitness,
having five years service as
Tehsildw and have passed the
preseribed Departmental
Examination; and

S

{b) twenty percenl from amongst the
. Superiniendent/Private Secretanes
on seniority-cum-fitness basis, wha
are graduate and have undergone a
training courss of 9-weeks at the
Provincis) Mansgement
Acadeiny/Provincia! Siaff Training
Institwe, A joint seniority list of
he Superiniendents and Private
Secretaries shall be maintained for
the purpose of promotion on Ihe
basis of (heir conlinuous regulas
st ' appointment to  the respeclive
posta, !

B : 3 Ten percent by selection oo meril, on e basis of
il inalion, to be ducied by the .

Commission  in d with the p .

. comained in ‘Schedule-Vil, from mmongst persons : s
. . . . holding sub ive posta of Tntends Private

: : Secretaries, Personal Assislants, Assistent Senior Scale
Sienographers, Stenographers, Dala Entry Operatoes,

&Computer Operator, Senior and Junior Clerks who

% possess poul graduate qualification from 1 recognized
University with at least five years secvice under the
Govenum -t

L That according (o the original Rules, 10% of selection on meit on the basis

of competitive examination was to be made from amongst the persons

sCrnguer
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holding substantive posts ofSupérintendents. Private Secretaries, Personal
Assistants, A_ssjstant Senior Scate Stenographers, Stenographers, Data
Entry Operator's", Computer Operator, Senior and Junior Clerks who possesé
post gradua-te q\:miif'xcation from a recognized University with at least five
years service us:'lder the Government. From the perusal of the same it is
apparent that the samie had not been restricted only to Secretariat
employees. Thé Rules have beer{ amended through notification dated

04.10.2010, which reads as .und,c,r: -

o GONERNMENT OF KHYBER PAKHTUNKHWA
gSTABLISHMENT DEPARTMENT

E Dale.Peshawar, the 04.10.2010

- 4 . in exercise of the powers conferred by

Section 25 of the North-West Frontier Province Civil Servants Act, 1973,

(NWFP Act No. XVIil OF 1973), the Chief Minister of the Khyber

Pakhtunkhwa is pleased to direct that in the Khyber Pakhtunkhwa

Provincial Management Service Rules 2007, the following further
amendmenis shatl be made, namely:

{n Schedule I, against Serial No. | in Column No. § for Clause
(3) the following shall be submitted, namely: ’

(€))] Ten per cent by Selection on merit, on the basis of competitive
examination to be conducted by the Commission in accordance

with the provisions contained in Schedule VII, from amongst the ' P

#=  persons holding substantive posts of Supennlendems Private
Secretarics, Personal Assistants, Assistant Scnior Scale
Stenographers, Stenographers, Data Entry Operators, Computer
Operator, Senior and Junior Clerks who possess post graduate
qual:rcauon from a recognized University with at-least five
. ye.rs service as such,

CHIEF SECRETARY
KHYBER PAKHTUNKHWA"

8y vmuevof lhc above mentioned amendment, the respondents being

yr

employeesfqﬁanached departments have been exciuded to be eligible for

10% quota select:on on the basis of competitive examination.
5. The leamed Additional Advocate General for the® appcllants afgoed

that the sa:d' amendment had ‘been made in order to clarify that

appointments to the posts ofﬂ’&?&(BPs 17} in 10% quota was meant only
¥,

iat so-as 10 encourage talented lower
<

for the mnmsterml staff of the ’%f@;

e LI D aan ]
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C. A5 Nn 1213 & 12147005 [

staff. Moreover, the respondents could still compete in op:hn merit as such

there was no discrimination. He Rurther argued that the appellants were duly

competent 10 amend the Rules and the Rules were amended strictly in

acgordaace with law,

i . uhla.-h

A 6. On lhe other hand, the rcspondcms appcnrmg it person submitted
iyt i

:hat through the amendment they were deprived of thelf right. They further

submmcd that the Secretariat cmployccs are already covered under
Schcdule [ subsection 2Xb) for p:omouon as such the 10% quota actually
- meant, for other attached departments. f
7. In the facts and circumstances of the case and in the light of the
srguments advanced by the learned Additional Advocate General as well 8
:hc responflents in-person, it is to bc considered whether amendment in the
Rulcs could be effected by lhe Government regarding restricting the
reservation of 10% quota only ror mmls:enal slaffowaﬂ Secretariat KPK
and whether it is justifiable, secondly. whether amcndmem was malafidely
made in order to exclude and dcp:_r'nVc the respondents from future prospects
of their promotion moreso thn'. they are performing the same functions
and duties as such whether it is.a discrimination and do the respondents
; have a vested right to challeage the same. In the above perspective, whether
l:: the High Court has the jurisdiction in the marer (0 strike down rules

relating to Civil Servants regarding their appointment’and promotions and
o . . :_' . ' :
i'i - amendments made therein. The stance of the appellants is that amendment

"in the relevant provisions of the Rules was quite justifsq’d as the employees
. - Lig
L

of anached departments get sufficient chances of promation in their cadres

against the quota reserved specifically for them under their respective

» ’ " service rules, whereas the employees of Civil Secretariat cannot appear in . Ty

. those examinations. for insiance the Sub AccoUHtNALS in the District

g in-Leer

Aofounts Offices accorded promotion after quallfyiﬁg S$AS examination.
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Similarly, the Junior Instructors (BS-14) of Technical EducatiQn
Dcpanment with diploma of Engmeermg i.e., equal to FA/F.Sc are,
promoted to BS 17 within § to 10 years period. Likewise, Sub- Engmeers

(BS-11) of C&W, PHE and lrrigation Depamnent having B.A. degree are

considered or acéelerated promotion to the ;;o;st of Assistant Engineer (BS-

i7) after qualifying the departmental exam prescribed under their respectjve
Y ) - ' £\
service rules, as such the resand‘eims'are entitled to get further promotion,
in o 4,
1 ’ i _—

1o the post of Pf:;dS BS-17 in 'ihéij’_‘.ﬁivn service cadre. Further jusxiﬁcétioh
given by the apixllants was that the ministerial staff of Civil Secretariat is

transferable in different departments of Civil Secrexanat which make them .

well acquaintedi with the nature of job of PMS Officers. Whereas. the

employees of ofther departments/cadre are experts in their own field and
i

their job profileiis quite different from that of PMS Officers. Thus reserving

10% quota for ministerial staff of Civil Secretariat is justified as these posts

cannot be used as learning place for others.

s Pav ey o

8. Itisa sc:mcd proposition of law that the Government is entitled to
make rules in tt:;e interest of expediency of service and to remove anomalies
in Service Rule}&. It is the Service Rules Committee which has to determine
the eligibility éritcria of promotion and it is essentially an administrative
matter falling ;vithin the exclusive domain and policy decision making of
the Government and the interference with such matters by the Courts is not
warranted and;that no vested right of a Government employee is involved
in the maner;;of promotion or the rules determining their eligibility or
fitness, and the High Court has no jurisdiction by means of writ to strike it
e .
N z down as held by this Court in the case of The Central Board of Revesre

“their &
Government of Pakistan _vs.ASad Ahmad Khan (PLD 1960 SC 81), the

relevant portion therefrom is reproduced herein below: -
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" 1four opinion lhe H:gh Court made the above order without

&cor\snduauon ali the factors relevant to the case, namely, in
3 lice thie taking Gipt of the post of Deputy Superintendent of the
pf class L, to, which the petitioners belong amounted 10
’( the post and is upgradmg on a higher scsle of pay lo a
.the gcw posty appomlmcn\ to which required 2 stricter test of
pjxa compeu(w: examination. Besides, all the Inspectors were
{‘ﬁgfht o sil in the examination for any number of times 10

elves for gromouon At he same time the pay scele of
Alh’é!c, v}l'\?::uld nol succecd' was raised to the Himit of Rs. 350, namely,
lhe samc )wy dsthatof 8 Dcpuly Supcnntendent when it was  class 111
post. m_mumm&lm&ﬁ .
,umwmm“ﬁmmwunmmmm . o

mmmmmmwmhm"«mvhas-ssuppmd) el

=y

As far as the conlention of the rcspondcms that the rules could not be
changed to affect thcmldverscly is concerned. the said proposition has also . o

peen settled by this CqUn in the case of Muhammnr{ Umar Maiik and

thers vs, Federdl S rw' TrI urm! and_otiers (PLD 1987 SC 172), ) )

wherein the pro;;osm&n that the'sules of piomation could not have been
PR I

changed so as t@ affe;:tbadversciy thosc already on the eligibility list e,
combined list of U D Cs and S.G. Cs was repelled by, observmg that, “No

such vested. right in promollon or rules determining eligibility Jor
»

promotion extsls and he'ld as under: -
“n Mr. Abid Hasan Minto, Aﬁvocatc. when called upon to address
a;gumcnls on merits, ueged that l\\e rules of promouon should not have
arsely Hdse alfiady on the cligibilities
\ -,lhc combmcd fist of i U D.Cs. attd 8.G.Cs. In other words he
i mouon for all the U.D.Cs. borne on the

uig'tkeparauon The position of law on the

‘ " changcd 50 as to alfec)

»1. Yre on the date 0

clear in view. kai;:merous decisions of this Courl, &.&
iient of West [Poklhamv F:da Muhommad Khan () Ceniral
Ao Revenue, Govemmut d/ !ok::mn v. Asad Ahmad Khan (2).
'Mgl of West Pakman v M\:Iqammnd Akhtar (3), Manzur Ahmad v,

haawmd fshaq (4). No such‘ vesled nghl in promoiton of rules

1
e[q‘ummg ehgnbnh(y fcr prantotion exists.” "

: Govemmen §KP
. aphshment Depanmem
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9. In'the facks and circumstances of the case and in the light of the case

Jaw cited above; it is quite apparenf’that the advertisement earlier made had
subsequently been withdrawn and thercafter an amendment was made in

the Rules and as yet the respondents have not appeared either in the
s

examination or in any intervio‘w or selection, therefore, there appears to be

no vested right created in thei}. favour, and accordingly any change made in | .

the Rules cannot furnish a cause to the respondents. Morcover, the
amendment was made in the Rules in order to clarify certain anomalies,
which had duly been taken care of, as such no malafide can be attributed to

ﬁ?.’,_ﬁowrnment and as per'the settled principle the determination of

ibility of':the respondents through amendment fully falls within the

.

"d6main and policy decision of the Government which does not warrant '
o A B3
iference by the Court - Réstiltantly, these appeals are allowed and the

L]

t N

' ﬁgnbd judgment of-éhe}'}-i"igh Court is set aside.
] E 4

Judge
. Judge
‘ ool Judge
oy . . . V
9. ISLAMABAD
S 25.02.2016
T (Farrukh) |
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