LIRS

——r

: BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 589/2023

g

Muhammad Asad .................. ceeer.....Appellant
Versus
Chief Secretary Khyber Pakhtunkhwa & Others ..................Respondents
INDEX
Sr. No. | Description of Documents Annex Pages
1. Comménts‘ _ 2-7
2. Affidavit 8
3. Authority letter _ - 9
4 Notification regarding up-gradation of post of ! 10
Computer Operator dated 29-07-2026
5. Supreme Court Judgment dated 25-02-2016 L 11-19

Section (&i\cle

Governnient of KP
Establishment Department




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR Kbabher Pakbhtakhws

Seeviee Tribunal
i ' : ' Dinry No.m
Appeal No. /2023 ;
e L1f03 /23

Muhammad Asad, Computer Operator, Planning & Development Department, Government of the
Khyber Pakhtunkhwa. ..o Appellant.

VERSUS

—

The Chief Secretary to Government of Khyber Pakhtunkhwa, Peshawar.

2. The Secretary to Government of the Khyber Pakhtunkhwa Establishment Department.

3. The Standing Service Rules Committee (SSRC) through its Chairman/Secretary,
Establishment Department, Civil Secretariat, Peshawar........................ Respondents.

PARAWISE COMMENTS/REPLY ON BEHALF OF RESPONDENTS

Respectfully Sheweth,

Preliminary Objections:
. That the appellant has got no cause of action to institute the instant appeal.

—

2. That the appellant has not come to this Hon’ble Court with clean hands.

3. That the appellant is not entertainable in the present form.

4. That the appellant is stopped by their own conduct to file the instant appeal.
5

. That the appeal has been filed with malafide intention.

FACTS:

Para-01. Correct. the appellant was appointed as Computer Operator (BPS-12) on
16.06.2011, under the Khyber Pakhtunkhwa Information Technology Service
Rules, 2006, which is a technical cadre of the provincial government.

Para-02. Incorrect. As stated vide para-01 above, the appellant was initially appointed as

Computer Operator (BPS-12) on 16.06.2011. Since, just in 5 years, due to
upgradation of the post of Computer Operator to BPS-16 on 29.07.2016
(Annexure-“I"), the appellant enjoyed the relief, therefore, the aliégation of having

no promotion opportunities to the applicant since long is completely incorrect/false.

Besides, the above upgradations and other reliefs, for a total of 193 IT cadre posts
of Computer Operators, there are promotion opportunities for the IT staff having

—w the following higher positions, numbers and ratios:

Position/Post Number of posts. Promotion ratio
Assistant Director-IT (BPS-17) 42 50%
Deputy Director-IT (BPS-18) 16 100%
Director-1T (BPS-19) 08 100%
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Para-03.

Following is the detail of IT staff promoted to the higher post since the framing of

rules ibid:

Position/Post Number of Remarks.
promotions
Data Processing 07 Se;ven Computer Operators (BPS-12) had
Supervisor been promoted to the posts of Data
(BPS-14) Processing Supervisor (BPS-14) in the
years, 2012 &2013.

Assistant Director-1T 23 As on 29.05.2016, the post of Computer
(BPS-17) Operators (BPS-12) was upgraded to
BPS-16, therefore, the posts of Data
Processing  Supervisors were also
upgraded to BPS16 and their seniority
was again clubbed with Computer
Operators. Consequently, since 2016,
twenty-three (23) Computer Operators
(BPS-16) have been promoted to the posts
of Assistant Director-IT (BPS-17).
Similarly, more promotions are in
pipeline and would be considered in the
coming Departmental Promotion
Committee meeting shortly.

Deputy Director-I1T 14 Since promulgation of IT Service Rules,
(BPS-18) fourteen (14) Assistant Directors (BPS-
17) have been promoted to the post of
Deputy Director-1T (BPS-18). Moreover,
besides these 14, 02 Assistant Directors
(BPS-17) are working as Deputy
Director-1T (BPs-18) on OPS.

Director-1T (BPS-19) 08 Since promulgation of IT Service Rules,
eight (08) Deputy Directors (BPS-18)
have been promoted to the post of
Director-IT (BPS-19). Moreover, besides
these 08, 01 Deputy Director (BPS-18)
are working as Director-IT (BPS-19) on
OPS.

Apart from this, since the promulgation of Khyber Pakhtunkhwa Provincial
Management Service Rules, 2007, 10% quota of PMS (BPS-17) by sclection on
merit had been reserved for Secretariat employees up to BPS-16, which
included Computer Operators and since then ten (10) Computer Operators
have already been selected to the PMS by seléction on merit through a
competitive process by the Khyber Pakhtunkhwa Public Service Commission.
Considering all the above, it is crystal clear that stance of the appellant that he
doesn’t have any chance of promotion and has no career progression in the existing

service rules is completely false, wrong and baseless.

Correct. The Hon’ble Chief Minister, Khyber Pakhtunkhwa, being Competent
Authority in terms of section 26 of Civil Servant Act, 1973, merged two Provincial
Civil Service Groups/Cadres i.e. (Executive Group & Secretariat group), regulated
under NWFP Civil Service (EG Rules) 1997 and NWFP Civil Service (SG Rules)



Para-04.

Para-05.

Para-06.
Para-07.

Para-08.

~

1997, to form a single/unified cadre of PMS officers of the province and for
carrying out proper administration of this prestigious Administrative cadre/service,
Provincial Management Service (PMS) Rules, 2007 were framed and promulgated.
However, it is irrelevant to the appellant, being member of a Provincial IT Service,
a technical cadre which has a specific purpose and complete service structure.
However, it is also pointed out that the options of 50% by initial recruitment and
10% by selection on merit are also available to all those candidates, who meet the

criteria of PMS rules.

Correct, but is irrelevant to the appellant, being member of a Provincial IT Service,
which has a specific purpose, number of different positions/nomenclature of

employees within their relevant cadre, like other provincial cadres.

Correct to the extent of the distribution of the promotion quota posts in PMS (BS-
17) which is according to the Khyber Pakhtunkhwa PMS Rules, 2007. However, it
is irrelevant to appellant being borne on the cadre strength of Provincial IT Cadre
which is a technical cadre and is administered under KP IT Service Group Rules,
2006. Nevertheless, under the 10% quota reserved for in-service employees of
Secretariat through exam, the Computer Operators are also eligible to compete for
their selection on merit to the PMS post in BPS-17, and the doors are open for all
Secretariat employees from BPS-07 to BPS-16, including Computer Operators,

having five (05) years’ service.
Incorrect and misleading as responded vide paras-02 to 05 above.

As admitted by the appellant, the Hon’ble Peshawar High Court, Peshawar, while
addressing a similar question of law, had dismissed the Writ Petition No.4233-
P/2017. on merit as well as on maintainability. The Hon’ble High Court held in the
said judgment: “petitioners have been provided the opportunity for which they
have come to the Court of law. Petitioners are seeking the option as given to
Tehsildar & other cadre empldyees, whose work, function and status are
totally different from the petitioners, which in no way can be given keeping in
view the criteria on the subject”.

Correct {0 the extent that Civil Petition No.2700/2019 was filed by the appellant
against the afore-mentioned judgment of Peshawar High Court, Peshawar in the
august Supreme Court of Pakistan, Islamabad which was dismissed as not pressed.
However, the permission sought by the appellant’s counsel to approach competent
forum for redressal was allowed. Nonetheless, a matter which has already been
adjudicated upon by the competent courts (the Hon’ble Peshawar High Court,
Peshawar and the august Supreme Court of Pakistan), cannot be pursued by
the appellant by filing an appeal on the same question of law being hit by
section 23 of the Khyber Pakhtunkhwa Services Tribunal Act, 1974.



< Para-09. Incorrect, as the representation of the appellant was placed before the Competent

Authority and was filed, being irrelevant, baseless, based on personal desires and

devoid of merit.

GROUNDS:

A.

Incorrect, misperceived as misinterpreted. As envisaged in Article 4 of the Constitution
of Islamic Republic of Pakistan, 1973, all citizens are equal before law and entitled to equal
protection of law. Government, however, is empowered to treat its employees on the basis
of a reasonable classification based on intelligible differentia. Likewise, it is true that
Article 25 & 38(e) of the Constitutions, ensures equality amongst equal, but it does not
mean that all are entitled to equal treatment. The ibid Articles forbid discrimination but do
not forbid reasonable classification founded on intelligible differentia. Thus, it is a settled
principle that among equals the Constitution does not allow any discrimination, however,
the appellant being borne on the cadre strength of a technical cadre is, in no way. equal to
or similarly placed person to Tehsildar. Superintendent and Private Secretary being
administrative cadres and therefore, reference made to Articles 2A, 4, 25 & 38(e) of the
Constitution of the Islamic Republic of Pakistan is totally irrelevant. Hence, submﬁission_of
the appellant to declare the service rules of the most prestigious service of the province, as
the statement of declaring the service rules of the most prestigious service of the province
as irrational, illogical, improper, discriminatory, and not based on intelligible differentia in
violation of the Constitution of Pakistan, is not fair, non-cthical, against law, biased, and
totally unacceptable. Every service of government has its own purposes, aims, goals,
responsibilities, service structure, relevant qualified staff and working mechanism, which
basically includes functions/duties in the public interest, therefore, such biased. illogical,
non-ethical, and beyond-understanding statement/remarks of the appellant, just for the sake
of his personal gains/desires is not acceptable and totally against the law and unjustifiable.
Moreover, references of Articles 2A, 4, 25, 38(e) of the Constitution of the Islamic
Republic of Pakistan are totally irrelevant to the instant case and totally against the law and
unjustifiable.

Incorrect, misperceived and misinterpreted. A similar question of law/proposition has
already been settled by the august Supreme Court of Pakistan in the case of Government
of KP through Chief Secretary vs Hayat Hussain (in Civil Appeal No.1213/2014) vide
judgment dated 25.02.2016 (Annex-1V) wherein the Apex Court held: “As per the settled
principle the determination of eligibility of the respondent through amendment fully
falls within the domain and policy decision of the Government which does not warrant
interference by the court.” Moreover, at the provincial/federal level, as at the
provincial/federal level, there are specialized cadres of employees, having different
qualifications, service structures, working mechanisms, powers, functions/duties, etc.
Similarly, like other cadres of provincial government i.e. PMS (Provincial Management
Service). PPS (Provincial Planning Service), Provincial Excise Service, etc., for the
advancement and development of Information Technology services at the provincial level

there is a full-fledged cadre working under the Khyber Pakhtunkhwa Information

|w
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Technology Service Rules, 2007, therefore, demanding a share in other irrelevant
provincial cadres is not justified and would result into destruction/failure of both cadres,
which would directly affect the government and the general public as well. Moreover, the
IT cadre is a technical cadre, having technical qualifications and‘experiences, appointed
for a special purpose/requirement, therefore, the demand for allocating separate quota in
PMS is totally unjustifiable. Furthermore, the strength of the appellant cadre is not having
the highest number of sanctioned strengths, as claimed, though it can never be the criteria
for inclusion into another cadre.

Incorrect. As already explained in the preceding paras.

Incorrect, the question of discrimination in their income and earnings is totally wrong,
baseless and beyond facts. Moreover, Article 38(e) of the Constitution never barred the
government 1o establish various cadres of employees based on their capacities and
qualifications and set their allowances in line with their roles, responsibilities and job
descriptions and IT professionals are also drawing special allowances allowed to the IT
cadre. Hence, the question of any discrimination of income and earnings of IT staff with
other employees/cadres does not arise.

Incorrect, misleading and subject to proof. Paras-02 to 05 and Paras-A, B and D of the
grounds provide sufficient details.

Incorrect, misperceived and misinterpreted. As already explained in the preceding Para-
A.B & D of the “Grounds™.

Incorrect and misleading. As responded vide Para-B of the of the “Grounds™.

A detailed explanation has already been given vide para-02 of the Facts. It is also
highlighted that besides promotions to higher posts, over the years the post of Computer
Operator was upgraded twice, first from BPS-08 & 10 to 12 and then to BPS-16, thus the
statement of appellant regarding retirement in the same grade/payscale after 20 years of
service is not true.

Incorrect and misleading. Paras-02 to 05 and Paras-A, B and D of the grounds provide
sufficient details.

Incorrect and misleading. As responded vide Paras-02 to 05 and Paras-A, B and D of the
Grounds.

Incorrect. As explained in the preceding paras.
Incorrect as laid.

The appellant is not aggrieved person in true sense, has got no valid locus standi and
therefore. is not entitled for any relief. The appeal, being devoid of merit, is liable to be

dismissed in limine.
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In view of the above submissions, it is, therefore, most humbly prayed that

the instant appeal has no substance and bereft of any legal merit may very graciously be

dismissed with cost.

Secretary Establiament,
Khyber Pakhtunkhwa,
(Respondent No. 2)

Chief SecretaDa,
Khyber Pakhtunkhwa
(Respondent No. 1)



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 589/2023

Muhammad Asad e ADPENIANE
Versus
Chief Secretary Khyber Pakhtunkhwa & Others ................. Respondents
| AFFIDAVIT

I, Khalig Ur Rehman, Superintendent (BPS-17) Judicial Wing,
Establishment Department, Govt. of Khyber Pakhtunkhwa do hereby solemnly
declare that contents of the Para-wise Comments are correct to the best of my
knowledge and record and nothing has been concealed from this Hon’ble Tribunal.
It is further stated on oath that in this Petition the answering Respondents have

neither been placed ex-parte nor their defense/struck up.

DEPONENT

CNIC No.\14203-2443654-7
Contact No. 0333-9274187

11 Ay 203
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Mr Khahq Ur Rehman, Supermtendent (BPS-17), thlgatlon-II
Section Estabhshment Department is hereby authorized to submit Para-wise
comments, in the Hon’able Serv1ces Tribunal, in Service Appeal No. 584/2023 to
589/2023 titled Muhammad Akram & Others (six connected) VS Govt. of Khyber

Pakhtunkhwa” on behalf of tlie undersigned.
s C;gr

’I

Chief .sec'ret;a': | v Secret@
Khyber Pakhtunkhwa, ' Establishment Department
(Respondent No. 01) (Respondent No. 02)

¥ ..-_:-"
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GOVERNMENT OFKHY%R PAKHTUNKHWA /0
ESTABLISHMENT ANU ADMINISTRATION DEPARTMENT

"‘r

NOTIFIQATION
2"“beruary}2007

No. SOR-IV(EDY/3-2/2007.--- In exercise of the powers conferred by 26 of the Khyber
Pakhtunkhwa Civil Servants Act, 1973 Khyber Pakhtunkhwa (Act No. XVIII of 1973), the

Chief Minister of the Khyber Pakhtunkhwa is pleased to make the fq]lowmg rules, namely:

THE KHYBER PAKHTUNKHWA (PROVINCIAL
INFORMATION TECHNOLOGYGROUP) SERVICE
RULES, 2006.

PART-]
GENERAL

1. Short_title and commencement. --- (1) These rules may be called - Khyber
Pakhtunkhwa (Provincial Information Technolégy Group) Service Rules, o

2006. (2) These rules shall come into force at once.

2. efinition.— In these rules, unless the context otherwise requires, the followmg ‘
expressions shall have he meanings herc by rt%spectlvely assigned to them, that is to say—

(a) "Appendix “means the Appendix to these 'rules;

Khyber Pakhtunkhwa Civil Sezgants. (Appointment Promagion and Transfer)
Rules, 1989; iy Wé
() "Commission".means the Khyber"[iakhtunkhwa Public Semce"Commlssmn,
(d) “"Government" means the Goverr\ment of the Khyber Pakhtunkhwa;

5

(b)  "Appointing Authority" meanst;é:oncernedauthontyspec1ﬁed1mule4o&he

(e) "Initial recruitment" means appomtment made otherwise than by promotron or
transfer;
(H "Post” means a post specified in coiumn 2 of the Ap #Pendnx and such other post

PN

as may be added to it from time to time.

(g) "Province" means the Khyber Pak!itunkhwa;

(h) - "Recognized University” ‘means any Unlversrty incorporated by law in
Pakistan or any other University which may be declared as recognized by
Government; '

(i) "Secretariat" means the'' [Khyber Pakhtunkhwa] Civil Secretariat, as defined in
rules 2 (r) of the'2 [Khyber Pakhtunkhwa] Govemment Rules of Business, 1985;
and

()  "Service" means the Khyber Pakhtunkhwa (Provincia] Information

Technology Group) Servicg. R R

.

1 .
- \




PART-II

RECRUITMENT

3. Number and nature of post. --- (1) The service shall comprise the posts specified in

column 2 of the Appendix and such other poSfas maybe added to it from time to time in the
Secretariat Departments.(” .

(2)  Any person appointed to any post specified inthe Appendix by any Department
before the commencement of these rules shall, on such commencement, be deemed for all
intent and purposes, to have been appointed on the authority of the Establishment Department
as assigned to it within the meaning of the Khyber Pakhtunkhwa Government Rule of
Business,

1985, and their affairs shall onward be administered by the said Department, in accordance
with these rules and any other rules for the time being in force and applicable to him in
accordance with the said Rules of Business.
4. Appointing Authority, — Appointment to a post shall be made by the concerned
appointing authority as defined in rule2 (b).

5. Method of recruitment. --- (1) Appointment to various posts shall be

made,—
“(a) In_case of post ofiDirector, Deputy Director, System Analyst and Database

Administrator by promotion;® ,

(b) in the case of posts of Assistant Director, Programmer, LAN Administrator,
Web  Administrator, Data Processing Officer and Deputy Database
Administrator, fifty percent by initial recruitment and fifty percent by
promotion; and © .

(¢)  inthe case of other posts, by initial recruitment, in the manner specified in column

No. 3 to 5 of the Appendix.

(2) Posts in Basic Scale 12 and above falling to the share of initial recruitment shall
be filled on there commendation of the Khyber Pakhtunkhwa Public Service Commission and
posts falling to the share of promotion quota shall be filled on the recommendation of the
Departmental Promotion Committee or the Provincial Selection Board, as the case may be.

6. Age.—(1) Subject to any relaxation in respect of a person or class of a person, no
person shallbeappointedtotheservicebyinitiaIrecruitmentunlessheiswithinagclimitprescribedfor

the post in column 4 of the Appendix.

2) The age shall be reckoned from the last date Ilgiﬁed for submission of
application. , ' e
7. Qualifications. ---(1) N_b personal shall be appointed to the service by initial

recruitment unless he possesses the qualification specified in columin 3 of the Appendix.
(2) No person, not already in Government service, shall be appointed to the service unless
(a)  he produces a certificate of character from the Head of Academic Institution last
attended, and also the certificate of character from two other responsible
persons, not being his relatives, who are well acquainted with his character

and antecedents; and

I
¢ )Words “in the Secretariat Departments’ added vide Notification No. SOR-IV(ED)Y/3-2/07 dated 22-03-2007.
(S)Clausc (a) of Sub-rule (1) of Rule 5 substituted vide Notification No. SOE-V(E&AD)/5-16/2016, dated 21-12-2016.

(b)  he has appeared before the Standing Medical Board/Civil Surgeon/Medical
Superintendent and found f't for Government service.
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» PART-III 1A
PROBATION NFIRM N -

L . t .
8. Probation.—A person, appointed to-a post on regular basis shall remain on probation
for a period of two years, if appointed By ‘Mitial recruitment, and for a period of one year, if
appointed otherwise; provided that if his work or conduct during the period of probation has, in
the opinion of the appointing authority, not been found. satisfactory, the appointing authority
may, notwithstanding that the period of probation has not expired '

e
(A

(a)  dispense with his service, if he has been appointed by initial recruitment; or
revert him to his parent department if applied through proper channel; or

(b) revert him to his former post, if he has been appointed otherwise, or if there be
no such post, dispense with his service; or ¥

(©) extend the peridd of probation for a period not exceeding onef yéar in all and
may, during or on the expiry of such extended period, pass such orders as it
could have passed during or on the expiry of the initial probationary period.

9. Confirmation.—After sat;sfactory cé)mpletion of the probationary period, the
probationer shall be confirmed; provided that he holds a substantive post; provided further that
a probationer shall not be deemed to have satisfactorily completed his period of probation, if he
has failed to pass an examination, test or course or has failed to complete successfully a
. training prescribed within the meaning sub-section (3) of section 6 of the Khyber Pakhtunkhwa

Civil Servant Act, 1973. :

.‘ : PARTIV
s " SENIORITY
10. Senigrity,— The seniority inter se of thie persons borrie on the service shall be
determined—

. . N T I
(a) inthccaseofpersotisappointedbyi:)it;ia!recruitment,inaccordancewiththe order of
merit assigned by the Commis'si_oﬁ"or the Departmental Selection Committee, as the
¢ase may be; provided that persons selected for appointment to a post in an earlier
«*"selection shall rank senior to the persons selected in a later selection; and

(b) in the case of persons appointed otherwise, with reference to the date of their
continuous regular appointment to the post; providedthat civil servants selected for
promotion to a higher post in one batch shall, on their promotion to the higher post,
retain their inter se seniority as in the lower post.

PART.V ~
v ’ !
11..  Application of General Rules.—In all other matters not specifically provided for in
these rules, the holder of posts under these rules shall be governed by any rules made or

deemed to have been made undgr the'’ [Khyber Pakhtunkhwa] Civil Servants Act, 1973.
K ’ 1

t
L

CHIEF SECRETARY
GOVERNMENT OF THE
KHYBER PAKHTUNKHWA.



APPENDIX
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See rule 2(2), (D), 3, 5(1), 6(1) and 7(1)

S# | Nomenclature | Minimum Qualification for Initial | Age \ Method of Recruitment
of Posts Recruitment or by T fer Limit
1. 2. 3. 4. 5.
Director Ph.D in Computer Science with:| 35-45 | By promotion, on basis of seniority-
. seven  years  experience  of | Years | cum-fitness, form amongst Deputy
* Programming, System Analysis and Directors  (System  Analyst and
.'i Operational Management; or Database Administrator) working in
the Civil Secretariat with at least
T Second Class Master Degree in seven years service as such or twelve
© Computer  Science  from a years service in BPS-17 and above. If
C recognized University with twelve no suitable person is available for
r years experience of Programming, promotion, then by initial recruitment,
System Analysis and Operational
Management.
2 | Deputy Director %) | By promotion, on basis of seniority-
(System Analyst cum-fitness, from amongst Assistant
/ Database Director  (Programmer / LAN
Administrator). Administrator / Web Administrator /
Data Processing Officer / Deputy
Database Administrator) with five
years experience. :
3 | Assistant Second Class Master Degree or | 22-35 (a) Fifty per cemt by initial
Director equivalent qualification in | Years |.recruitment; and
rogrammer /| Computer 'Science  from a ; :
ii;}gr me r?ecog?zized Un?versity. (b) .ﬂfty per cent by promotion, on the
Administrator / : . basis of senlsorzty-cum-ﬂtness, from
Web amqngst the..( ) C‘omputer Qperators,
Administrator / hqv.lng qual{ﬁcatlon prescnbed -for
Data Processing lmtlgl recru1tn(13nt with five year
Officer / Deputy service as such.
‘Database %
Administrator). 5
4 Deleted®
5 Deleted® :
6 | “Computer i. Second Class Bachelor’s Degree | 18-28 Bstnitial reeruitment.
Operator® in Computer Science / Information | Years
Technology (BCS/BIT four years), |
from a recognized university; or
N
ii. Second Class Bachelor’s Degree
from a recognized University with
one year Diploma in Information
Technology .from a recogfa'%éd
Board of Technical Education.*"%
iy Sd/-xxx
- (SHARIF HUSSAIN)

SECTION OFFICER (REG: IV)

“ Nomenclature of Post and
®) BPS-12 deleted vide Notifi
@ Assistant Programmer deleted vide Notification No. SOE-V(E&AD

*

7

qualification substituted vide Notiﬁcati(;n No. SOE-V(E&AD)/5-16/2008, dated 15-04-2014,

cation No. SOE-V(E&AD)/5-16/2016,.dated 21-12-2016. ) .
}/5-9/2019/Voll-11, dated 07-10-2022,

K _ .
™ Age delefed vide Notification No. SOR-1V(E&AD)3-2/2007, dated 08-12-2009.
) Qualification substituted vide Notification No. SOE-V(E&ADY/S- [6/2008, dated 25-07-2012.

5

) Clause (b) of Method of Recru: substituted & S.No 5 deleted vide Notification No. SOE-V(E&AD)/5-16/2016, dated 21-12-2016.

Section Officer fLitigitio
Government of KP

Establishment Department




—
ot - = AL R AT A S

GOVERNMENT OF NWFP
FINANCE DEPARTMENT

- L | ~ (REGULATION WING)

I Dated Peshawar, the 13% April, 2009

NOTIFICATION \ o e

NO.FD/SOER)7-11/2008/Vol-1, The Governmcnt of NWFP has been pleased to upgrad and re-
designate thg

following 23 Nos of posts of the KTY Punch Operators/ Computer Operators/ Data

"~ Entry Operatprs with immediate effect as per detm\ls given below: -

S.No. Department Exis:ting | No.of | Present New Up-
o Nomcnjclaturie Posts | BPS | Nomenclature Graded
of I%ost ‘ | of Post to BPS
t | lrigation Department KeyPunch | [ . 01 10 Computer 12
Ope'rator . Operator
2 | Governor’s Secretariat Key Punch 01 11 Computer 12
Operator | Operator
3 | Sport & Culture | Key Punch 01 10 Computer 12
Department ‘ Opérator . Pperatorl
4 | Sciehce & Technology Computer | 02 11 C':Jomputei' 12
and [nformation Operator Operator
;\ TecHnology Department '
U5 | Aughf, Hajj Department |  Key Punch 0l 11 Computer 12
Operator ‘ : i L. Opef.?j‘j{
Socihl Welfare Key Punch | 01 11 Computer 12
Depr;\ment Operator | Operator
7 | Chief Minister’s B Computer . 01 10 Computer 12
Secitaxiat L Operator ' Operator
8 | Higher Educaiiﬁﬁi"‘:, . | Data Entry 03 10 Computer 12
D:%mem .:. | Operator Operator
g 9 | Heal Departmgnt Computer 02 08 Computer 12
‘h ?‘ \ Operator Operator
10 | Elemkntary & (a) Computer 02 10 Computer] 12
Secondary Edtxcauon Operator. Operaior
Depaftment () DataEntry || 01
Operator
Do e Depa.rtment ' Computer 02 11 Computer 12
i - ( NT Operator Operator




| B | lf

P

. | o~
Llocal Government & (a) Computer o1 0 Computer (-|» 12~
Rural Development Operator o . Operator ¢ r
f)ep artment (b)) Key .P\unch' 01 11
: -Operator = -
Housing Department Computer | o1 11 Compjiter 12
‘Operatof ' e Operator
14 | Bconomy Commission Computdr 02 1 Computer 12
Operatot Operator
Total: - . 23
l
SECRETARY TO GOVERNMENT OF NWFP
; FINANCE DEPARTMENT
Endst No.|& Date Even: |
Copy for the above is forwarded for information and necessary action to the: -
]: I All Admiristrative Secretaries GDvern:ment in NWFP,
2. Secretary to Govemor, NWEFP, Peshawar.
3. Principal Secretary to Chief Minj ster, NWFP.
4, PS to Chief Secretary, NWFP
5. Accountant General, NWEFP, Peshawar,
6. PS to Additional Chief Secretary, NWEP,
7.1 PSto Finance Secretary, NWFP.|
8.1  PSto Special Secretary, Finance Department,
9.1 PAstoall Additional/ Deputy Segretaries in Finance Department, <=
10/ PA to Director FMIU, Finance Department,
11| The Section Officer (E-V), Establiishment Department with reference to his letter
- - No. SOE-V(E&AD)/5-16/2008 dated 26-02-2009

All Section/ Budget Officer in F inance Department.

-

| (SHAUKAT ULLAH) o
Section Officer (FR) B

o seftion Officer (Litigition)

| - Government of KP
Establishment Department
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GOVERNME}IT OF KHYBER PAKHTUNKHWA
: ANCE DEPARTMENT
(REGULATION WING) | (_é

Dated Peshawar, the .‘Z*S?-O’-’%O""5

e\ = e e

—.H!eaSEC’ 10

) L
‘R'KS/FD/"SO(FR)/I’ 3/2015-16, The Competent »ut’\o"t*' nes SEC Date
;:3; € "G re-designate all the dxisting posts af Computer Operatd’ ancof;,(;;
ol v o 5SiNQ Supervisor as Computer Operator (8P5-16) in all the Depatments wen
nalg @ Government of Khyber PakFiunkhmg wih mmediate effect as per Setals &
WOV,

&
S - -graded to
S.No . Existing Nomenciature Present BPS vp gBPS “

1 Computer Operator 1 . 121
2 Data Processing Supervisar 14 O
= i “ J( -

1

1) The cay of the existing incumbents of the posts shati be fixed 1n igher cay
scales at a stage next atove the pay In the lgwer pay scale.

1) All tne concarnec Cepartments will amend their resbective service rules to
the same effect in the prescribed manner.

i SECRETARY TO GOVT OF KHYBER PAKHTUNKHWA
s FINANCE DEPARTMENT

e gV

Copy of thc above is fomaccit:si__g__m' rinf Mﬁmﬁuﬂm

L Aesusmnl Inef Segretany, FATA
~ msrratece Sogrelared 3o e'"mn' of Xhyter Paghiunctrad.

Som oe Mamuer, Scarg of Revenue, Khyddt paehiunitheg Pesnaea:.
=tant Grra.'al KRyo2r Pahlunkhwy, Peshawer.

. ‘.
- -

[P
A

Cac-atary 10 Goeernor, Knybar Pakhluninwa, Peshawar
Srime o’ Secretary to Chie! Mintster, Xhyber Pakhtunkbwo,

Socrciary Provindal Assembly, Khybas pakhtunkhera,

Al Feaas of Attached Copartments in Khyder, Pakhtunkhwia. < e o

Zeqisirar, Pesnawar High Count, Peshasear,
L Ceguty Commissloners, Poltical Agents, Distrkt & Sessions Judges/Execytve Bl nHicers

.A...,_
o MW Mo oL -

n KFyner Pakhlunichvid.
Cry rman, Xhyber Pakhluakrova, pubiic Service Commission, Peshawar,

12 Regisirer, Servike Tributal Khyber Pakhtunkhwa,
41 the Autcnomaus and Semi Autonomous Bodies In Khyber Pakhlapihvia.

Saeretan L0 Got; of Punjad, Sindh and Baluchisten, Finance Depttslabere, Karachi ang Quetta.
CTre O ot Complzolter of Acctts, Pesh, Mardan, Xohat, Banau, Abbattabad, Swat and D.1, Khan,
Tre 2e-cr Dislt Accets Officer Ngwshera, Swaly, Charsadda, Haripur, Mansehra 3nd Dir Lowet.

The Treasury Olficer, Peshawar,
. Al Distrc/Agency Accounts Officers In Khyber Pakhtyunihwia ] FATA,
: 35 ta Mmister far Finance, Khybar Pakhtunkhwa,

o Cref Secretary, Xhytdr Pakhlunkhwa,
cocal Fund Audd, Xhyber Pakhtinkhvwa Peshawar,

.b Yt Ap -

o— e

* 4 e 4

0—'030(13\;(7\0,

. U (-'-r

, BS 1z Frmance Secretary.
Pas o A Addiicral Searetaries/ Depuly Secretaries in Flnance Ocoartr‘ncnt
24, Al Secien Officers/Gudget Clficars in Finance Depantment.
35, Dlrecter FMIUJAIL Buaget Officer Finance Oepartment to take effect in the budget Do,
25, Syed Habicullah, Presicent of Ihformation Tocnnoaogy Stal Asscciation (ITSA! Crot Secretanat

Khyter Paknrun&hf

*
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. INTHE SUPREME COURT OF PAKISTAN / 7,

"(Appellate Jurisdiction)
Cé! PRESENT: Mr. Justice Mian Saqib Nisar
oA Mr: Justice Amir Hani Muslim

1

1
. z - Mr. Justice;lqbal Hameedur Rahman
g.vu'Agnem; No. 1213 & 121412015,
(On apgeal againist the judgment dated 28.05.2014~
passed by the Peshawar High Court, Peshawar, R
in“:\'L Ps. No. 3857 & 4423/2010) -

Gov{. of KPK through Chief Secretary,

Peshawar, etc, (in both cases)
Appellant(s)
Versus
Hayat Hussain, etc. (inC. A. 121372015)
Abdul Basir, etc. (inC. A. 1214/2015)
. Respondent(s)

For the Appeliant(s)
(in both cases): Mr. Waqar Ahmed Khan, Add!. AG.

For the Respondent(s):

Date of Hearing:

2. Through the above ment:oned wm petmons, the respondents had
BRA l

sought a ‘declaration that orders dawﬁ 18 08.2010, 09.09.2010 &
04.10 2010 be declared as |]Iegal unconstitulional without lawful

ty, ultra v:rcs to their rights and based on malaﬁde's'and also sopght
;14 :

; %wectron be given to the appeltants 0 proceed with the process as per
129

'1
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C. Az No. 1213 & 12160015, ratars - 2

Service (PMS), The said rcquisélion was forwarded ta the Khyber

Pakhtunkhwa Public Service Comy.ission (hereinafter to be referred as “the
Commission™), who thereafter advertised the said pasts on 20.07.2010.
Pursuant to the advertisement, the respondents, Hayat Hussain,
Superintendent, KPK Public Service Commission, Peshawar, and Abdul
Basir, Office Assistant, Board of Revenue, KPK Peshawar, applied under
10% reserved quota for minisic;ini staff as per the Provincial Management
Service Rules, Later on vide order dated 18.08.2010 it was canveyed by the
KPK Establishment Depertment to the Secretary of the Commission that
the matter with regard to 10% reserved quota in PM$ (BPS-17) had been
examined by the KPK Establishment Department and It is clarified that the
same is meant only for ministerial staff serving in the Administrative
Departments of KPK Civil Secretariat excluding the employees of attached
departments/subordinate offices. The said letter was followed by another
letter dated 09.09.2010 wherein it was intimated to the Commission that
requisition of 53 posts of PMS officess (under 10™ in-service quotn) is
withdrawn by issuing notification dated 04.10.2010 through which Khyber
Pakhtunkhwa Provincia) Management Service Rules, 2007 (hereinafter to
be referred as “the Rules”) have been amended and 10% reserved quota had
been resiricted to persons holding substantive posts of Superintendents,
Private  Secretaries, Personal  Assistants, A';;ismm Senior  Scale
Stenographers, Stenographers, Data Entry Opéiiid?i:"é'ompuxer Operator,
Senior and Junior Clerks borne“ on the cadres strength of Secretariat who
possess post graduate qualification from a recognized University with at-
least five years service as such, The said orders and notification gave rise to

a grievance to the respondents, who being employees of sttaghed

departments and who have been excluded from 10% reserved quots as

¥
previsouly provided in the Rales as such they had chailenged lhc_lﬁ_d'

-
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C. As, No. 1213 & 121472045,

ordersf and notification before the High Court by filing writ petitions
contendi.ng thercir; that discriminatory treaiment is being given to the them
in Vlolatlon of Article 25 of the Constitution of Islamic Republic of
Pakustan 1973, as they were pﬁ%ormmg the same functions as that of

Secretanat employees as such they cannot be.. excluded because they

[fulfilled the quﬁliﬂcation ‘and experience. The .High Court took their

contentions into ‘ponsideration and vide impugned judgment held that they
being similarly .placed persons have been treated differently as such it
constituted a sheer discrimination and further held that it was not a case
where rules have been challenged by a person in service rather it was a case
where blessings: have been ﬁii{éh.,io a class of employees by depriving
otherskhrougﬁ; 'special amendment introduced in the Rules in the garb of
interpretation ‘gnd misinterpretation of rules, which smacks of malafide 'on
the pa'rt of the appellants and accordingly struck down the notification
dated 04.10.2010 and :estored earlier rules framed in the original form as
per rule-3 of Schedule-i of the Rules, which entitled the respondent to
compete on 10% reserved quota on the basis of competitive examination to
be conducted by the Commission from amongst the persons holding
substantive posts of Superintendents, Private Secretaries, Personal
Assistants, Assistant Senior Scale Stenographers, Stenographers, Data
Entry Operators, Computer Operator, Senior and Junior Clerks who possess
post graduate qualification from a recognized University with at least five
years service under the Government. Being aggrieved, the appeliants
approached this Court by 'ﬂling Civil Petiti.ons No. 442-P & 443-P2014
wherein leave was granted vide order dated 20.11 .201 S,E‘e relevant portion

th efrg;f is reproduced herein below: -

‘-' ' "!s y oo The learned Additional Advocate General eppearing on behs!f of
".,;'f } the petitioners cotiiended that it is well beyond the domain of jurisdiction
S
‘z’ o + givelyy
e o
gl

Iy




of the High Court under ‘Article 199 of the Constitution of islamic -~

C. As No., 1243 & 121472015,

.

-~

< .

Republic of Pakisten to sit in Judgment over the vires of the rules or '
no(iﬁea(iox;s in view of the judgment cendered in the case titled L4,
Shansgni vi, Goverpment of Pakisian (1991 SCMR 1041),and that the
High Court could not impute mals fides 1o the legistature when there was
absolutely nothing on the record as could even remotely suggest that the
rules were amended (o benefit one 8nd impair the rights of the other.”

Rules prior 1o amendmnet as provided in Schedute-: -

3. It would be pertinent to reproduce here the relevant portions of the

S, | Nomengl | Mimmum | Age Methed of recrunimesl
No. | siweof | qualificatio | limi
posts o for (foe
appointmen { ina
t by Initia) st
receuitnen [ rece '
vitm
ent
i 2 3 4 3
] PMS T Owaion { 20 | 1) Filly per <chi by inilisl cecrvitment on
(85-17) | Bacheler i r i of ihe C issfon based on the
38 per Degree yeur eesult of it i to be conducred by it
dersd at | from a in d; with the provisi ined in
Schedule | recognized Scheaule- Vi,
] Universily,
n Subject to rute?, by promation in the  following
manne:
{" tweny pereent from amangst
Tehtildan, who sre graduates, on
T the basiy of tenioitycumnsfiness,
having five years scrvice &1
Tehsitdar and have pasyed i
preseribed Depwimentat
Examimtion; and
[¢1] twenty pereend from Sinongsl the
" SuperimendentyPrivate Secrelaries
on senioAry<um-fitness basis, who
are graduste 20d have undergone 3
tesining course of $oweels ot the
Provineial Management
AcademyfProvincial Siaff Training
nstinge. A Joint senlority liss of
the Superintendents and Privae
Secretaries sall be maintined for
the purpose of promorion on ihe
basis of their coniimuous reqular
sppointment 10 the  cespeciive
pasts.
)] on men, oo the Bagis of

Ten percent by selection
five examinatlon, 1o be cond
with the po

b).« .tho

Commission in

. contained in ‘Schedule-VIL fom smongal pessoms

hetding posts of § Peivate
Secretaries, Personal Asslsiants, Asistaes Senior Sesle
Sienographers, Stenographers, Osts Entry Operaton,
Camputer Qperaler, Semior and Junior Clerks who
passess post gradusie cualification from 3 secognized
Universily wilh af leagt fiva years service under the
Governm*ni,

B - IIIRCI IR DR N

That according to the original Rules, 10% of selection on merit on the basis

, of competitive exsmination was to be made from amongst the persons

Srmimer
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C. As.No. 1213 & 121472015, . . gl

holding substantive posts of Superintendents, Private Secretaries, Personal
Assistants, Assjstam Senior Scale Stenographers, Stenographers, Data
Entry Operators}, Computer Operator, Senior and Junior Clerks who possess
post graduat;: qt:xaliﬁcation froﬁ{;g"iecognizcd University with at teast five
years service under the Government, From 'the pgfpsal of the same it is
apparent that th'c same, had not been restricted .on!y to Secretariat
employees. Thé Rules have been amended through notification dated
04.10.2010, which reads as under: -

wi GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

¥ Date Peshawar, the 04.10.2010
NC& [FICATION
. g 4 . In exercise of the powers conferred by
Sccuon 25 of the North-West Frontier Province Civil Servants Act, 1973,
(NWFP Act No. XVIIl OF 1973), the Chief Minister of the Khyber
Pakhiunkhwa is pleased to direct thet in the Khyber Pakhtunkhwa

Provincial Manngement Service Rules 2007, the following further K
amendments shall be made, namely: '

tn Schedule i, against Serial No. | in Column No. § for Clausc
(3) the following shall be submitted, namely:

(3) Ten per cent by Selection on merit, on the basis of competitive
exanination to be conducted by the Commission in accordance 4
with the provisions contained in Schedule Vi, from amongst the T

- persons holding substentive posts of Superintendents, Private .

Secretaries, Personal Assistants, Assistant Senior Scale -

b Stenographers, Stenographers, Data Entry Operators, Computer
;‘l“\ Operator, Senior snd Junior Clerks who possess post graduate
35"} ’ quahﬁcuuon from a recognized University with at-least five
 uity.  years service as such,
o« 281 CHIEF SECRETARY
‘\w ; KHYBER PAKHTUNKHWA"
v 4t .

Rt
By virtue/ .bf thc above mentloned amendment, the respondents being
T
cmpioyecs_q,,-'aﬁached departments have been excluded to be eligible for
"‘.' e, 1
10% quota ‘selcctién on the basis of competitive examination,

5. The 'i'cé;ncd Additional Advocate General for the ippellants arpued~

.c' N . «
that the -said' 'amendment had been made in order to clarify that

\

1
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C As.No 121} & 1214720015,

staff. Moreover, the respondents could still compete in open merit as such
there was no discrimination, He furthet argued that the appeliants were duly
competent to amend the Rules and the Rules were amended strictly in

accordance with law,

iyt
6. On lhe other hand, the respondcms appearing in-person submitted
. Ilyn"
that through the amendment they wezn deprived of theit right. They further
¥

submitted that the Secretariat gmployees are already covered under
Schedule-1 subsection 2)(b) for pr;mmion as such the 10% quota actually
meant for other attached dep;mments.

7. Ir; the facts and circumstances of the case and in the light of the
arguments advanced by the learned ;\ddilionai Advocate General as well as
the responflents in-person, it is to be considered whether amendment in the
Rules could be effected by th_c, Government regarding restricting the
reservation of 10% quota only fo}'r:ministerim staff of Civil Secretariat KPK

and whether it is justifiable, secogwd!y. whether amendment was malafidely

made in order to exclude and deprlve the respondents from future prospects

.

of their promotion S0 whcn they are performmg the same functions

and duties as sucﬁ ‘_' ther itisa d:scnmlnauon and do the respondents

mu\ Thc stance of the appcllants is that amendment
of attached depanmn bs gtt suff'cwnt chances ofpromonon in their cadres
against the quota | reservcd specnf'caily for them under their respective

" service rules, whcreas lhe cmployces of Civil Secre!anat cannot appear in

. those exammallons. l'or instance the Sub Ac f(yt.‘i;qr ts in the District
J

Accounts Offices accarded promotion after quallfylhg SAS examination.

1

i
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‘Similarly, the Junior Instructors (8S-14) of Technical Educatio’n'

C. As. No. 1213 & 1214/20i5. . g\ 3 7
—3
Depanment with diploma of Engineering i.e., equal to FA/F.Sc a;c'_
promoted to BS- I7 within § to 10 years period. Likewise, Sub Engmeers
(BS-11) of C&V:l‘ PHE and Irngm Department having B.A. degree are,
considered or accelerated promotion to the post of Asswtant Engineer (BS-‘
17) after qualifying the departmental exam prescribed under their respecnve
service rules. as such the respondents are entitled to get further promotm\\
to the post of PMS BS-17 in (heir ‘0Wn service cadre. Further justnﬁcatlog
given by the appe;iants was tha_t‘the ministerial staff of Civil Secretanat‘ls‘<
transferable in different departments of Civil Secretariat which make ll@’m
well acquamted wrth the nature: of job of PMS Officers. Whereas. thb )

employees of other departments/cadre are experts in their own ﬁe!d and

_ their job proﬁle is quite different from that of PMS Officers. Thus reservmg

10% quota for ministerial staff of Civil Secretariat is justified as these posts .
cannot be used as lcarning place for others.

8. ftisa seﬂlcd proposition of law. that the Government is enmlcd to
make rules m thc interest of expediency of service and to remove anomahes

in Service Rulqs. It is the Service Rules Committee which has to determine
. R A . L
the eligibility criteria of promotion | and it is essentially an administrative

matter falling wnhm the exclusive. ﬁo%mm and policy decision making of

Y 3
the Government and the interference Mth such matters by the Courts is not
; e
warranted and! that no vested right of Y Government employee is mvolved

4

£ -,
in the matter of promotion or the rules determmmg their eligibility or

fitness, and thc High Court has no Junsd\cuon by means of writ to stnkc it

down as held by this Court in the case of The Central Board of Revg_n_ug,

th C[
Government of Pakistan vs: Amd Ahmad Khan (PLD 1960 SC 81), the

relevant portion therefrom is reproduced herein below: -




2
4
?*

o
o
gL

-~

[t

. . : [
: >. ““m;
. -~ [N v
C. As. No, 1213 & 12141018, % e JArERS . L
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1 our opinion ahe High Court made the above erdcr without
3 q:oaxldenmn all lhe lactors relevln\ to the :uc. namely, in
\ vllcc the taking qut of the post of D:puly Superintendent of the
".o! <lass 110, 10, which the pemnonm belong amounied 10
{:hc posL and its upgrading on » higher scale of pay 10 3

lhc acw pnﬂ: ppoi to which required 8 stricter test of

‘&8’ ¥ compeuuye exsminstion. Besides, all the Inspectors were
g:'\?_gg Mg‘“ 10 sit m the examination for any numbcr of times to
clv:s for prornolmn. At the same umc the pay scale of

_'qua(i

&hosc wh tould not succeed, was taiscd to the limit of Rs. 330, aamely,

1he ssme p&y Is that of " ] {}cpu\y Supenmcndcnt when it was 8 class 11l
& .

v ight i .

it (emphasis supplicd)

As far as the cont_c;uiSn ;af xh;.rcspondcnxs that the rules could not be
changed to affect them advcrscly is concerned, the said ptoposition has also
been settled by this Coun in the case of Mmg;{_ﬂ_g_&ﬁﬂ.ﬂﬂ.
pthgrs v, ngeml Service Trl{zmm! gnd glhgr; (PLD 1987 SC 172),
wherein the propo.smon that the rules of promotion could not have been
changed so a5 to affe;:n. sdversely those already on the eligibility list i.e.,
combined list of U.d.Cs and $.G.Cs, was repelled by abserving that, “No
such vested. right in promotion or rules determining eligibitity for-
promoation exists”, and held as under: -

» M. Abid Hasan Minlo, Advocale, when called upon to sddress

-y guments on metits, ueged that the m!u of proniotion shoutd not have

B ,I th changed 50 23,10 affect adversely tﬂbse st‘ready on the eligibilities
i X' the comhmcd tist of the U.D.Cs. aitd S.G.Cs. In other words he
’ 'Bfming « vested tight in promotion for ol the U:D.Cs. borne on the

Ee]

re on the date of its separation. The position of law on (he
.}éq clear in view of wmerous decisions of his Court. ¢.g
AT mu o/ West Pakitton v. Fido Muhammod Khon (1) Cenvol
kY, ) d Rmmle Government of Pokiston v. Asad Ahmod Khan (),
Pl Wqﬁ of West Pokistan v. Muhammod Akhtar (3), Manzur Ahmad v.
hmmad lihoq (4). Nosuch vested nghx in prometion or sules

& dc\:

lmng eligibitity for promotion exists.”
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9. In the facks and circumstances of the case and in the light of the case

law ciﬁed above..it i§ quite apparent that the advertisement earlier made had
subseq‘uently been withdrawn ¥ _thereafter an amendment was made in

the Rules and as yet the respondents have not appeared either in the

3 L .

S exan)lnauon or‘m any mtcrwo‘w or selection, therefore, there appears to be

, Y a ..
no vested right created in thei?. favour, and accordingly any change made in,

t

K the Rules cannot furnish’ a cause to the respondents. Moreover, the

St i
o ' amendment was made in the Rules' in order to clarify certain anomaines

& 'i:«.
the Government and as per, the ‘settled principle the determmation%;xf

\ B

b'!ky of the respondents’ through amendment fully falls wnhm .'g_ht
"’mgm' ‘and pelicy decxslon of the Government which does not warr&nt f
'."q . 7 cat
't;f_é'i'e;}'ce' by the Cou Resultantly. these appeals are allowed and th_e‘

i ﬁned Judgmem ofthe Hngh Court is set aside.
!

h) D‘;..' .?l " ?

-

25.02.2016 :
(Farrukh). |
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