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scrvxce in Lhe Local Government, Elections and Rural Development

Departmcnt

t

" 4, ~ The method of appomtmcnt to Lhc posLb ol' Dlrcctor [BPS-

19) is stlpulated in the Notlﬁcatlon dated 26, 02 2003 of the - Populataon

to

‘ Departmcnt Accorclmg to the Notification 75% of the vacancxes of the

S B ) amongst the Deputy Du‘ectors prov;clcd they have “twefue years serv:ce

SN - in BPS-I 7 and BPS-18 or, in case of persons who have not rendered any

. . h  service in BPS—I?’ seven Jears service in BPS-I 8, of whxch hree years

Y

sermce shall be in the Popuzatzon Welfa:e Department » In orclcr to be

onc ol the two cllg,lbmhty l'cqun'cu'lcnts, cither hie should have to hlS

P -
v
va

.
'

8 S ~ years in BPS-18.

- 5. | The mool question is whether the three yC:—.l'll'S scrvice in ‘Uhe '.
h ) ' Pbpulation Department Welfare is a condition epplicable to both or oniy-

lg _l ‘ " the latter eligibility criteria. ;I‘he a;:;pellant argued tl}at althoughl he_ had

f . - | not served at the rclev-ant' tin-le' in the Department for three )}eai-s,' the "
i . , said condition cannot be applied. to him as it was z'esti‘ictud_ to: .tho's_e '.

* who had served only in BPS-18.

The entire remaining portion .of the Rulc rclates to the sccond .critpfial

' T R
r O A

tgu!rdr
& ’ Mo’Pﬂklbhnf
b M Peshawar. - combmed BPS-17 and BPS-18. To rn..tlce up for this '1clvanLclbc [,wen to

Dxrectors (BPS 19) in the Department are to be f1llcd by Pfomouon fl’om .

cons1dered for p10m0t1011 to BPS-19,- -the Deputy Dlrcctor hds Lo mcet

credit 12 years scrvice in BPS-17 and BPS-18 eoinbincd or in'&i‘sb ‘_hc.' '-

has not rendered any service in BPS-17, he must have served [or severi: .

first criteria ends before the word ‘or/, which 'i_sl [ollowed by, a' comuma., ~

.'. .
“

ycars scrvice in BPS118 as. against 12 yearb for l.hosc servmg m .

6. : The construction placed by the appeliant on :.the:_ Séid-. .

" provision appears to be correct. The use of the word ‘or’'in the Rule -

| makes the two cligibility criteria in the alternate. The 'provision'fpr the -

These emlployees who had never, served in’ BPS-17 require only sevén- '

. \.
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“the former"'thcl Rulc has imposed an élelditiehal'eenditio thatt the: S

N

/ - .' ‘ employcc must have served for three: years - in the Populduon
E - » - '
' . -Department We thus. hoid that the Department had wrongly held LhaL S

the appellam was not chglble for pmmotmn as he had not served the

wo 3 ' Department for three years. He was ehglble'accordmg to- the ﬁrst
cntena | e
.'; , ! ’ :

L P ' 7. The learncd counsel replesentmg the’ prwate respondents ,

trled to argue that the appellant's prewous servlcc in the Local

K JGovernmcnt Dcpartmcnt cannot be counted towards hls plcscnt scrvuce

.. .in the Populatlon Department for the pu1posc of semollty as the

o o .' plcwous scrvice would only be 1clev.mt foL pwtccllon ‘of pay 'l‘hc |
| J'lcm ‘ned counsel however was unabice (o IC[CI lo.any. l{ulc in suppmt of |

e _ -his contenuons On the other hancl the workmg papm prepared for the
promotlon to the posts of Director (BPS 19) the’ Department had

B acknowlcdgecl that the . appellant nossessed the requiisite 12 -ycars |

- service in BPS-17 and BPS-18.

: 8 - The learned Additional * Advocate General has, howevelr,l'
| B pomted out that regardless of the interpretation that may bc plac:ed on ﬂ-
— .the l'clcvant Rule {or promotiva to BPb 19 the appellant was Jumor to
those promoLed through the impugned Notification. In thls eontcxt the
learned Addltnonal Advocatc Gener al drew our attention to the workmg .
g | paper and we found that the appellant was appomted in BPS 18 on
" 29. 09 2004 whereas those. plomotccl were appointed eaxher in May
2004, The appellant tried to argue that promotion is to bc made on the
o s S baSIS of seniority-cum-fitness. Correct that semorlty alone is 1‘1ot the

solc but n: is cqually true that it is the most 1elcvanL lacLor to be

cons;derecl for promotion to a lnghcr post. The appellant howevex, d1d .

s t 1]

not stal.c as 1o how his éae rlor mancc had sur passccl those of the pnvatc
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:cspondcnlb Even ULII(,IW!b(. Lhe assessment of fitness l'm pl Umulwn 15

a mattcr wnthm the cxcluch clomam of the Compctcnl Aulhm ity.
9.

A}

appecal has any mer 1ts The appeal is,

For the foregomg rcasons, we'do not consider

"Not approved i reporting,
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(REGULATION WINg

bo: SOR-IT (ESAD) 3-249/07 (vol-1) C
Dated Peshawar the 3qth May 2011

. To

' ‘ ﬂ\i, ! o
T}ge Secretary to Govt. Khyber Pakhtunkhwa,we pr

Population Welfare Department. '

Dear Sir, , o

I am directed to refer to thig Depa.r‘tmen{:"s

letter of ev,en.numbér dated 9.7.2009 and to enclose 3 copy

- Qf  the representation Idated 10.\‘5.2011 to the Chier

Secretary Khyber Pakhtunkhwa 'by Mr, P;;;z“ "’Kﬁ‘anwnistrict
Population Welfare Officer/Deputy Dire_ctor Population ,"‘55/
' Welfare Department Peshawar which is self explanatory. , e

’

- T am further directed. to ‘convey the following
observations °f  the  Establishment Department  ip
continuvation of this Department’s letter NO, g0 {PSB) ED/I—?

18/2010/P-10 dated 2.2,2011:- -

& "\%’ \I‘ﬁ? followed by Population Welfare Department in ‘
aﬁgcéaﬁ & L each and €Very promotion: cases includlng the
COMg R one in hand,

~
=
o
=
@
[44]



Whethe; the service rendered in BS-17 by Mr.
Pervez { Khan has bheen. calculated towards his
length ' of service or-not and why he has been
proposed for acting charge basis . if he has
completed the leagth of service.. Should he
i not be! preferred .over the officeri at S. No. |
J ;4 & 5ion, the: question of “Fitness” as.they
| (offlcers as 8. NO. 4 '&. 5) ! have not
i completed the requisite length of service
f for premotion to BS- 182 :

Yours faithfully

|
(I o
N g (NASIR AMAN)
' Section Officer (R-IT)

I
Ty _ _ Phone No.9211785
Ends. of ekven No. & date. . :

opy forwarded to. Section Officer - (PSB)
Establishment Department for information with eference to

his letter referred to above.

b : - Section Officer {R-II) .

; .
|
{
i
g

>
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GOVERNMENT OF \w\u:P - ' (

POPULA.IION WELFARE BiEPAR TMEN
. . © o FC Tk Baiding Sunchei HaASl@uad
R R £ chawar Cante

~ Dated Pcsl}., the Febiuar 15,2 1 .
NOT[FI(‘A o _N L o 007

_ No bOC/PWDM 27/2006/PCNOI II : On the r‘ecomm(,nd aitons of the Provincial Sclechon

5 Board and w:rh Thc. approval of 1he Compeient Authority, the fo!lowmg Deputy Dwecfor‘s -
- (NT)/DPWOS (BPa 18) are hercby promated as Dircetors (NT) BPS-19 in the Popuiahon s
- WcH' are Depar’rmcni NWFFP on regular basis with lmnwchalc cffect :-

‘ el SYCd MUdGﬂil‘ Shﬂh
- 27" Mahbaram-Khan .
3, Arbab Muhaminad Ramzan | '
"4, . Shahi Nawab ' : a
iE oo 5;'_’ a Muhammud Anwar Qurcshs
Sat ‘:_i_-:z Thc of ‘jcer‘s on promo‘non will remain on probation for a peried of one year in Te.rms

of Scchon\ 6(2) .of NWFP Civil Servants Act, 1677 read with Rule 1.)\1) of . .W':P Cwul
Scr'vuiﬁ's (Appom‘rmgn‘r Pt‘omotlon & Transfer) Ruies, 1989.

‘ T3 Conscquch upon The. above, the following posting/tr cmaf ors amonnst the ofnccr‘s
. "are made in the interest of public service henceforti: : '

. ‘5. - - Name 5 From : . . Tw ' | &emar }-,.,
N K-S T e S e e
SR byed { Mudasir Shah | District Population . | Disiriel Populaticn gmru“l the | -
SN Welfarc Of ficer Welfure: ~ Officer | BPS-19 post’
| 1 Abbettabad (BPS-18) ‘Abbotlabud (185-19) . | {alrcady o
L _ <L occupied ' by |
S . R ' . _ “the officer »
SV o ; L - . gn his  own
S E S o N | pay scale]
; 172 | M Mﬂhbdi am Dil.“’I'.lthPC'imld“‘?a""I wWeliare | District Population | Against ‘the } .
E o han : - Officar D1 Khan (BPS-18} | weifere Officer D.LKhan | BPS-19 pos_t"‘l
: RN A L (BPS5-19) o (already ¥ -
S ' ' ' ' : | occupied by'| =

R EET (VR _ the. officer|. .
R St R in" his own.|.

" | pay scale)
.Papulation | Vice No. 8

i Arbab Muhammud 'Dcpu:-y Director (M&E) | D istrct

Rumzan Provincial Of fice Weifare Officer Merdan
: = . lBPs-18) (BPS-19) -
7 Nav District Popuiation Woetfara, | Distrmct Population | Against the:|
' Mr‘ ShnhawNawab | Officer Hongu {EPS-18) Welfare Officer  Swat BPS-19 ‘post
o - - leprs-19) " | occupied by =3
- ' officer  at {.’
“Mr! Muhc-..‘ﬂ;;tau o Di’Plh" Durecior -mimnl i ';'Hfl'ii c|PW-hll:g;::.‘[!{.';;ﬂklrr: Vice No U
+ Anwiar Qureshi -+ 1 Pr ovinciol 61 fice | Oiier Kaiint {817 ‘:' -
R 1 . I _I
\pf“‘ Lt e

. i .
- ' “TH ot | Owliey 1 o Wellare 1 Vice No. 7 .-
' . | Dis st Popul don Walfare | Ohelries u,:um e

'Mr b Mzui ‘; ('}Il.r:u i{ol..u 'Bl'-'.n- 9 5 O{Hc“cl !‘aw!.aw'r'\ﬂi“d‘l}

ARSI Gl e




A owal
T

-4
A e T
Chey mY -

Page.. °

Dcpuly Director (M&E)
Provincial Officc (BPS-18)

“District’ ropulation Wellare | Viee No., 9
Oftficen Chousadda - (BRS- ' )
_18). ]
Oistrict pU[lllldlIOH W !Lun VIC(. No. 10
| Ofticar Karak (BPS:18) G s o

Vice No. 3 in
his own pay

Disbict I"d;]ﬁl:: lion Wl
Qticor Fangu (BPS-18)

—— i T———  — TS 4 VR ———— — A bW § B¢

7 T e Nowsherawan | Disitict Poputation Weliare, |
. te ) Oftcer Peshawar (BPS- IB)'
2 8 | Mr.Ikramullah ‘Ulblllcl Populullon Wulla:e
R Ollsf‘(.r Mardan (Bl"n- 18)
79 Mr. Akhtor Zoman | Oistrict Populalion Weife
N . ) 1 Officer Chursadda
(BPS-17) '
10 Mr Ghulam F;F,_J_ ~| Dighicl Population WE:I'r-fr'E- b
Ofticer Kural (APS- _l?}
11 | Mr. Fazal Rabi District Population Wellare
. Qlficer Swal Do
{ire his own pay séaie)
12 _Mr'.. Na}éﬁé Ahmad | On study lzave abroad ©

.-Endst number and date even “,f' ot

_I'.Cclopy 10

The Accountont General NWFP Pe
The Director Geneivel Pepulation Welfare NWFP Peshawar.
.PS to ‘Minister for Population Wcifarc NWFP,

PS5 3o Chicf Sccretary MW,
* All District Populo-mn Welfare Officers in NW‘:P
District ﬂccoum:, Qfficers
5 Iongu/ Karak/Chei sadda and Mardan.

. Manager, ‘Govt Pri m.mg I'ress
Pcrbonal Files of the! Oflicers.

e
)

; Peshawar,

.
Vil toet
_'i' !.
IR
TR Loy
- "\ -3
S,
IR
e,
L 7., - Officers concerned.
g -
9
» N
S e . -
as_' .
':5;-.;,: .

‘Accountant _ (BPS-16)
District PW Office Swot

v

[.)ci)u-ny Dlrcc1or fAdmn)
Provincial Of lice (BPS5-18)

Ay

shawar,

_original post

-t Accountany

Vice No.4 in

‘| his own: pay |

scale

p— 3 2 et

Agoinst,

his

of

BPS-16
For

purpose  of
poy . &

lhcj- o

allowances

v CHIEF SECRCTARY
GOVERNME'\!T OF NWFP

Kohat/D.I. Khun/;\hl-nl l‘al)rnl’ wat/”

i

‘-:.."""'/k ki

I"'"
N

( USMAN ..aHAH )

CYTON OF FI

CER (ESTA B)

e

A
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. Section Officer (PSB)

IMMEDIATE
GOVERNMENT OF KHYBER PAKHTUNKHWA
Populatlon Welfare Department. PESHAWAR
NO: SOE (PWD)_4-27/11 Dated A" 6%- Lo| l
.T:0r ' ’ . - i - J I

Es;aplishment- Department,

Peshawar. .

-~

Subject:  WORKING PAPER FOR PROVINCIAL SELECTION BOARD OF DY.

.—DIRECTORS BP-18 TO THE POST OF DIRECTORS BP-19 POPULATION
WELAFRE DEPARTMENT. '

I am directed to refer to this Department Letter of even No.dé,ted e March,zoiz on the

_ subject cited above-

Iam enclosung the Workung Paper and PSB I Proforma(O? Sets) as corrected and approved, for

. replacement with the earlier papers submitted by this Department.

" The working a paper has been revised as per policy instructions of the Establishment -
Department letter NO.SOR-I! {(E&AD} 3-245/07 Vol-! dated 30.05.2011 as desired

It-is requested that the working paper may kindly be placed before the next PSB at your earliest . 4
,as the acérued interests of the officers are long standing please.

ECTJON OFFIC

1Y
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1

<. WORKING PAPER FOR PROVINCIAL SELECETION BOARD(PS
i. . Nomenclature of the Post/Basic Scale - Director(NT)/DPWOs(BS19) -
i Serviee G roup/Cadre " Civil Services(Population Wellare)
ili.  Sanctioned Strength of the cadre -+ 10 ' Co
iv.
, Direct . - Promotion Transfer
i] Percentage of Share .30 Percent - 70 Pereent i
. ii] No.of Posts allocated to each 03 07
catcgory : )
iii] Present Qccupancy Position 03 .03
iv] No.of Vacancies in each carcgory - 04
V. | How did the vacancy(lics) | Due to the Retirement of Four Officers in BS.19.namely: -
under Promotion Quota Mr.Arbab Muhammad Ramzan, Mr.Mahbaram Khan
Accruc and since when?, Syed Mudassar Shah, Mr.Muhammad Anwar Qureshi
' L Since 15-01-2009,31-05-2009,28-02- 2010 dndt 11-12- 20k respectivety
Vi | Recruitment Rules. i) Thirty Percent by initial Recruitment
' ii) Seventy Percent by Promotion on the basis of Scniority-
cum-Fitness amongst the Deputy Director{NT), District
i - Population Welfare Officers(BS.18) and the Exceutive
District Officer(Population) in BS.18 with twelve Years
k sevice in BS.17 and Bs.18 or. in casc of Person who has
‘not rendered any service in BS.17.Scven Years Sevice in
BS.18 of which Three Years Service shall be in the
Population Wellare Department and
iii)“If ho suitable Candidate is available for Promotion. then by
_ - Transfer ' -
Vii | Required Lengthof Service - 1~ - As Abovc
“- [ viii | Whether to be Promoted on Regular Basis
* | Regular Basis or appointed '
| on Acting Charge Basis? i
Ix | Mandatory training if any. -
X Minimum Required Score 60
- on El - | L
T Signature: . A L

Population \Wellare Department -

Designation: S¢¢ '
KPK - i

- Dated:

/2 % dasy



X : " PANEL OF OFFICERS FOR CONSIDERATION ‘ /6? : :
‘According to the seniority list (Annex-1I) the following are. the scnior most Deputy
S Directors (non-tech)/District Population Welfare Officers (BPS-18) being placed before
%0 the PSB for consideration for promotion against the four vacant posts of Dircctor (non
i “tech)/City Population Welfare Officers/District Population Welfare: Officers/Executive

RS District Officer (BPS-19) fallen vacant under promotion quota, with their antecedents
- and cligibility as of latest and noted againsteach:- - '

ST . Name of Qualiﬁcatibn Date of Regular | . Date of [ Whether completed - - Whether eligible for ;

Officer =~ | - appointmentin { ‘. Regular | qualifying 12 years | premotion as per !
N T - BS-17 appointment | service in BS-178& 18 OR, departmental

ol : A in B8-18- 07 years service in BS-18 | . service.ruies?)
1 | Dilawar Khan | M.PAIl | 16.09.87 39.05.2004 Yes |- Yes
"2 | DrHabib Shah [ MBBS 06.01.1994 | .28.05.2004 . Yes T Yes

3 MohaMmed - MA 23.08.2003 29.05.2004 | NO, in view of Policy NO

Wali . , N inslruction of Establishment
. “ ' Department communicated
vide NO.SOR-II{E&AD) 3-
249/07 Vol- dated

30.05.2011 ..
. . . R ‘ . . ' R 'i
4 | ‘Mohammed T MA - 23.08.2003 29.05.2004 | NO, in view of Policy _ NO i
Algem S instruction of Establishment |
' ' ’ AN ! : C . | Department communicated
' ' vide NO.SOR-I{E&AD) 3-
-249/07 Vol-i dated
30.05.2011
§ |  Pervez Khan MSc/LLB 03.11.1988 29.09.2004 . Yes . ' Yes
-6 | Nowsherwan | - MSc - - 01.07.2004 - Yes. Yes on completion
L S : ' of ACRs
7' ‘lkramullah - | MSc 21.10.1998 | 28.07.2004 - . Yes Yes on appearing
Co - : . : of vacancy
& Maik Taj MPA . "01.07.2004 Yes Ves on appearing
B R o . ' - of vacancy




. ,_-'_ o . Secretary to Govd

®

a. Certified that the officers included irr the panel at serial NO 1,2 5 are eligible in
all respects and possess the requisite Iength of service requnred for promotion to
-the next hlgher grade o

It is ceftified that:- |

. .

b. None of the officer at SINO.. 01 to 10 has ever been convicted in any cnmmai
case from the court of law nor any major disciplinary penalty !rnposed on them.

" ¢. The Officers are regular members of the serwce!cadre and are presently serving
in’ their respective sewlcelcadre and have completed the length of service
noted there against, for promotion.

- Now, the provincial selected board is requested to determine the suitability of the -
four officers at serial NOs 1, 2, 5, & 6 and consider promotion of officers at serial NO
1,-2.& 5 with immediate, to the post of Director (non-Tech)/City Population Welfare
Officer/District Populatlon Welfare Officér/Executive District Officer, Populatlon

" Welfare (BPS-19) ori regular basis, ' :

ent of Khyber Pakhtunkhwa

Population Welfare Department

)20 % Jeojs
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PSB-II

Panel of Officers for Consideration

S. No.

Name of Officers

Remarks -

Mr. Dilawar Khan
Dy: Director / DPWO (BPS-18)

His date of birth is 11.12.1955. He joined Gov_emmcm Service on 13.01.1982

He was promoted -to BPS-17 on 16.09.1987, absorbed in Population Wellare
Deptt: on 13.05.1997 and promoted to BPS-18 on 29.05.2004. The service of
officer is.more than 12 years of service, mandatory qualifying service with three
years service in the Population Welfare Department as, required in the scrvice

| rules of the Department. Recommended for promotion 10 the Post of Director

{N.T)/ DPWO (BPS-19) on regular basis.

Dr.l1abib Shah
Dy: Director / DPWO (BPS-18)

His dale of birth is 15.03.1967. He joined Government Scrvice on 086,01, lvor

He was absorbed in Population Welfare Department on 15, 07.2003. e was
promoted to BPS-18 on 21,05.2005. The service of oflicer is more thin 1.2 yeins
mandatory qualifying service with three years service in the Populistion W cllare
Department as required in the service rules of the Department. Recommended lor
promotion to the Post of Dircetor (N.T) DPWO (BPS-19) on repular basis.

Mr. Mohammad Wali
Dy: Dircctor / DPWO (BPS-18)

His date of birth is 01.03.1964. He joined Governinent Service on 03.03.1988.
He was promoted to BPS-17 on 23.08.2003 and to BPS-I3 on 29.05.2004.
Presently working as Assistant Chiel (Coordination) in P& l)upmllmn!

Khyber Pakhtunkhwa on deputation. The officer has not yet completed 12 vears |

of service in BPS 17 & 8, mandatory gualilying service as required in the
service rules of the Department as well as Establishment department policy
instruction NO.SOR-II(E&AD} 3- 249/07 Vol-I dated 30.05.2011 -in his casc,

p—

therefore, not recommended for promotion to the Pust of Birector (N.T) DPWO -

(BPS-19).

Mr. Muhammad Aleem
Dy: Director / DPWO (BPS-18)

His date of birth is 18.02. 1964 He joined Government Service on 19.03.1994.
He was promoted to BPS-17 on 23.08.2003 and 1o BPS-i8 on 28.06 2004, The
officer has not yet completed 12 years of service in BPS 17 & I8, mandatory
qualifying service as required in the service rules af the D-.pmtn*u.nl as well as
L2stablishment dcpartmcnl poticy instriction NO.SOR-H{TI&EAD)Y 3-249 07 Vol
dated 30.05.2011 in his case, therefore, not recommended for promation tw the
Post of Director (N.TY DPWQO (BPS-19).

Mr.fervez Khan
Dy: Director / DPWO (BP’S-18)

His date of birth'is 31.12.1963. The oificer concerned Jomed zovernment seen s

in BPS 17 on 03.11.1988. He joined Populition Wellwe Department tluuu;h )

Commission as in-service candidate and through proper channet an 29.09.2004
The officer has compleled 12 years mandatory qualifying length of service in
BPS~17 & 18 service with three yecars of scrvice in Population Wellare
department as required in the service rules of the Department.: Recommended tor
promotion to the Post of Director (N.TY DPWO (BPS-19) on regular basis.

Mr. Nowsherawan,
Dy: Director/ DPWO (BPS-18)

His datc of Birth is 15-07-1967. The officer concerned joined | this Da.pmluun:
through Khyber Pakhtunkhwa Public Service Commission as Dy: Director
DPWO (BPS-18) on 01-07-2004 as fresh candidate. He has completed 07 vears

service in BPS 18 with three years in the department. Being cligible, he will be
considered for promotion to the Post of Dircctor (N.T)’ DI’\\ O (BPS-19) onee |

ACR are completed and submitted by the officer.

Mr. lkram Uilah,
Dy: Director / DPWQO (BPS-18)

His date.of Birth is 20.12.1968. He joined Government service on [0.10.1995.

He was promoted to' BPS-17 on 21.10.1998. The ofticer concerned joined this |

Department through Khyber Pakhtunkhwa Public Service Commission as Dy:

Director / DPWOQ (BPS-18) on 28.07.2004 as in-service candidme. e has

completed 12, years service in BPS (7 & I8 with 1hree sears serviee 1o
Population Welfare Department, therefore eligible. Ble wifl be recommuendad (o
consideration for promotion to the Post of Director (N.T) DIP'WO (BPS-19 on
'1ppcnrm;, of additional vacant post in the cadre il grade.

Mr. Malak TaJ, -

Dy: Director / DPWO (BPS-18)

His date of Birth is 22.04.1972.
through Khyber Pakhtunkhwa Public Service Commission as Dy: Director

DPWO (BPS-18) on 01-07-2004 as fresh candidate. Te has completed 07 years
scrvice in BRS 18 with. three years in the Population Welfare Departinent. Being
eligible, he will be considered for promotion to the Post of Director {N. T}

DPWO (BPS-19) on appearing ol additional vacant post in the cadre and grade.

Fhe officer concerned joined this Departimient |

i
}
b



- s certified that-

a. Certn‘“ ed that the officers, lncluded in the panel at serial NO 1,2 5 are elaguble in
_ “all respects and possess the requisrte length of service reqmred for promotion to
: _the next higher grade : : -

B, None of the officer at S.NO., 01 to 10 has ever beén convicted in any criminal
case from the court of law nor any major disciplinary penalty imposed on them.

_ c. .The Officers are regular members of the service/cadre and are presently serving
. ‘in their respective service/cadre and have completed the length of service
) noted there against, for promotion.  ~ )

Now, the provincial selected board is requested to determine the suitability of the
four officers at serial NOs 1, 2, 5, & 6 and.consider promotion of officers 4t serial NO '
1, 2 & 5 with immediate, to the post of Director (non-Tech)iCﬂy Populdtion Welfare
" Officer/District Population Welfare OfﬁcerlExecutwe Dlstrlct Officer, Population
‘Welfare (BPS -19) on regular basus

Secretary to Goveiinent of Khyber Pakhtunkhwa |

Population



Panel of Officers for Consideration
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/74

PSB-Il

S. No.

Name of Officers

Remarks

Mr, Dilawar Khan
Dy: Director / DPWQ (BPS-18)

His date of birth is 11.12.1955. He joined Government Service on 13.01 1987,
He was promoted to BPS-17 on 16.09.1987, absorbed in Population Welfare
Deptt: on 13.05.1997 and promoted to BPS-18 on 29.05.2004. The service of
officer is more than 12 years of service, mandatory qualifying scrvice with three
years service in. the Population Welfare Department as required in the service

ruies of the Department. Recommended for promotion 1o the Posi of Dircclor
(N.T)/ DPWO (BPS-19) an repular basis.

Dr.Habib Shah
Dy: Director / DPWQ (BPS-18)

His date of birth is 15.03.1967. He joined Government Service on 06.01.1994,
He was absorbed in Population Welfare Department on 15.07.2003. He was
promoled 1o BPS-18 on 21.05.2005. The scrvice ol officer is more than 12 IS
mandatory qualifying service with three years scrvice in the Population Wellure
Departiment as required in the service rules of the Department., Recommended for
promotion ta the Post of Director (N.TY DPWO (B3PS-19) on regular basis,

Mr. Mohammad Wali
Dy: Director / DPWQ (BPS-18)

His date of birth .is 01.03.1964. He joincd Government Service on 03.03. 1988,
He was promoted to BPS-17 on 23.08.2003 and to BPS-18 an 200570041,

Presently working as Assistant Chicf (Cootdination) in "% Depariment,
Khyber Pakhtuakhwa on deputation. The officer has not yet completed 12 vears
of service in BPS 17 & 18, mandatory qualifying service as required in the
service rules of ‘the Department as well as Establishment department policy

instruction NO:SOR-I{E&AD) 3-249/07 Vol-l dated 30.05.2011 in his case, |

therefore, pat recommended for promotion to the Pust of Director (N.T) DPWO

(BPS-19).

Mr. Muhammad Aleem
Dy: Director / DPWO (BPS-18)

His date of birth is 18.02.1964. He joined Govermmnent Service on 19.03. 1990,
He was promoted to BPS-17 on 23.08.2003 and to BPS-18 on 28.06.2004. The

officer has not yet completed 12 years of service in BPS 17 & 8. mandatory
qualifying service as required-in the service rules of the Department as well s
Establishment department policy instruction NO.SOR-II{E&AD) 3-249 07 Val-1
dated 30.052011 in his casc. therefore, noL cecommended o pramabion (o the
Post of Dircctor (N.T) DPWO (BPS-19).

Mr.Pervez Khan
Dy: Bireclor / DPWO (BPS-18)

Uis date of*birth is 31,12,1963, The officer concerned Joined government sens e

in BPS 17 on 03.11.1988. He joined Papulation Welfare Departiment throush .

Commission as in-service candidate and through proper channel on 29.09.200.0, |

The officer has completed 12 years mandatory qualifving fength of service in ;

BPS 17 & 18 service with three years of service in Population Wellne
department as required in the service rules of the Department. Recommended [or
promotion to the Post of Dircctor (N.T) DPWO (BPS-19) on regular basis,

Mr. Nowsherawan,

Dy: Director / DPWO (BPS-18)

His date of Birth is 15-07-1967. The oflicer conceried joined this Department
through Khyber Pakhtunkhwa Public Service Commission as Dy Diuector

DPWQO (BPS-18) on 01-07-2004 as fresh candidate. He has completed 07 vears
service in BPS 18 with' three years in the department. Being eligible, he will be

considered for promotion 10 the Post of Director (N.T) DPWO (BPS-19) once ,

ACR are completed and submitted by the officer.

‘| Mr. Ikram Uliah,.

Dy: Director / DPWO (BPS-18)

His date of Birth is 20.12.1968. He joined Government service on 16.10,1995,

He was promoted to BPS-17 on 21.10.1998. The oflicer concerned joined (his
Department through Khyber Pakhtunkhwa Public Service Commission as Dy
Director /- DPWQO (BPS-18) .on 28.07.2004 as in-service
completed 12, years service in BPS 17 & 18 with three NOUPS XCPVICY in
Population Welfare Department, therefore cligible. fle will be recommended for
consideration for promotion to the Post of Director (N.TY DPWO (BPS-19 on

Mr. Malak Taj,
Dy: Director / DPWO (BPS-18)

appearing of additional vacant post in the cadre and grade.
His date of Birth is 22.04.1972. The olficer concerned jained this Depurtiment

through Khyber Pakhtunkhwa Public Service Commission as Dy: Director

DPWO (BPS-18) on 01-07-2004 as fresh candlidate. He has completed 07 years
service in BPS 18 with three years in the Population Welfare Departient. Heing:
eligible, he will be considered for promaotion to the Post ol Director (N.1)

DPWO (BPS-19) on appearing of additional vacant Postin the cadre ind erinde,

candidate. He has

|
,



a © Certificate I

1. Certified lhat the ofﬂcers included in the panel at serial NO 1; 25 are ellglhle and fit for -
promotion in all respects and possess the requls:te length of service reqmred for
promotlon to the next higher grade.

2. Also certified that none of the officer at S.NO. 01 to'08 in the panel has ever been

convicted in any criminal case from the court of iaw nor any major disciplinary penalty -
imposed on them so far.

“Signature G‘
_ Designation ‘
. Date (2% 2002

* Remarks will pertain to information such as earlier conmderatlon for promotlon and the result thereof if
applicable. :



Itis certified that:- ) - _ _ ’

a. Certified that the officers included"i:nvthe panél at serial NO 1,2 5 are eligible in
all respects and possess the requisite length of service required for promotion to
the next higher grade. . -

b. None of the officer at S.NO. 01 td 10 has ever been convicted in anj; criminal
. case from the court of law nor any major disciplinary penalty imposed on them.

¢. The Officers are regular members of the service/cadre and are pre_sentl)'; serving-
in - their respective service/cadre and have completed the length of 'service
noted there against, for promotion. ' :

Now, the provincial selected board is'_'fequested to determine the suitability of the
four officers at serial NOs 1, 2, 5, & 6 and consider. promotion of officers at serial NO
1, 2 & 5 with immediate, to the post of Director (non-Tech)/City Population Welfare
Officer/District Population Welfare . Officer/Executive District - Officer, Population
Welfare (BPS-19) on regular basis.

; Sty
Population ¥vsi - Lajiore )
Shybar Padivnon ., 3

ent of Khyber Pakhtunkhwa
eifare Department

M e 3,
- Secretary to Gov
Population
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Government of Khyber Pakhtunkhwa_
Local Government, Elections and Rural Development Department

NOTIFICATION

Dated Peshawar, the 16" January, 2017-

No.SO(LG-1)3-13/88.- The Competent Authority, in consultation with the Departmental
Promotion Committee is pleased to allow move-over from BPS-17 to BPS-18 in respect of

Mr.Parvez Kha}n Khalil, ex-Assistant Director / Planning Officer, LG&RDD with effect from

1

01-12-2001 .+
i - : .
) SECRETARY TO GOVT.OF KHYBER
PAKHTUNKHWA, LG, E&RDD -
Endst. Even No. & Date .
; Copy is forwarded to:- : .
1. The Accountant General, Khyber Pakhiunkhwa, Peshawar.

The Secretary to Government of KhyBEr Pakhtunkhwa, Establishment Department

with reference to lettér No.SOR-IV(E&AD)6-1/2015, dated 04-07-2016.

3. The Secretary to Government of Khyber Pakhtuankhwa, Law Department with
reference to letter No.SO(QOP-1)/LD/5-6/2012/Vol-111/8918-19, dated 3-6-2016.

4, The Secretary to Government of .Khyber Pakhtunkhwa, Population Welfaie
Department, Peshawar. ' -

The Director General, LG&RDD, Khyber Pakhtunkhwa, Peshawar.

The Section Officer (General), LG&RDD.

. Mz Parvez Khan Khalil, ex-AD/PQ, Khalil House C/O Kundi Super Store, Warsak
Roiid, Peshawar,

. The PS to Secretary, LG, E&RDD, Peshawar,
Oflice order file,

o
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SECTION OFFICER (ESTAB)
Ph: # (091-9213224
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GOVERNMENT OF KHYBER PAKHTUNKHWA,
POPULATION WELFARE DEPARTMENT

bl
02™ Floor, Abdul Wall Khan Multiplex, Civil Secretariat, Peshawar

Dated Peshawar the 24" December, 2018

NOTIFICATION

No. SOE (PWD} 1-61/2018/PF: In pursuance of Rule-5.5 (1), {2}, red with Rule-7.7 (1) (a),
(b}, (c) & (2) of Government of Khyber Pakhtun_khwa Civil Servants Pension Rules, 20086,
after observance of all codal formalities, sanction is hereby accorded for counting of
non-gazetted service w.e.f. 16/04/1980 to 02-11-1988 as Assistant {BPS-11), with
‘gazetted service w.:e.f. 03-11-1988 to 1?/01/2013 {date of compulsory retirement) in

favour of Mr. Pervez Khan (BPSl-lé), Deputy Director, Directorate General PW, KP,
Peshawar. '

2. ltis certified that after counting of non-gazetted service into gazetted service in

respect of the above officer his total qualifying service for pénsion beqomgs 32 years, 09
months & 27 days. | , , .

. SECRETARY
POPULATION WELFARE DEPARTMENT
KHYBER PAKHTUNKHWA

Endst: No. SOE(PWD)1-61/2018/PF/.

‘Dated Peshawar the 24" December, 2018

Copy for inform_ation & neceésary action to the: -

Accountant Genieral, Khyber Pakhfuﬁkhwa, Peshawar.
Principal Secretary to Governor Khyber Pakhtunkhwa, Peshawar.
Principal Secretary to Chief Minister, Khyber Pakhtunkhwa, Peshawar.

All Administrative Secretaries to Govt. of Khyber Pakhtunkhwa, Peshawar.
Registrar, Supreme Court of Pakistan,

Registrar, Peshawar High Court, Peshawar.
Registrar, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Director General, Population Welfare Department, Khyber Pakhtunkhwa,
Peshawar.

9. PSto Secretary, PWD, KPK, Peshawar.
.10. Mr. Pervez Khan, ex-Dy. Director, PW, KP; r/o Khalil House, C/C Kundi
Super Store, Warsak Road Peshawar with the request to submit pension

paper to this Department.
11. . Master file,

0N OV sW N
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GOVERNMENT OF KHYBER PAKHTUNKHWA
_ LOCAL GOVERNMENT, ELECTIONS & RURAL
DEVELOPMENT DEPARTME NT

i . Dated Peshawar, 22" September, 2018

NOTIFICATION

NQH.POI'LG]WSSC‘!S'NQU201 §-16: The'Prcvinci'él Gevarmment of K:".nyber Fakihtunkhwa has besn .
pleased to remove Mr. Pervez Kan S/0 Haji Fatheh Khan from the fost of Chief Exscutive

Officer, WSSC Swat, appointed vide this Departrment Notification No. PO(LC}WSSCQUM 16,
dated 31/06/2018, and appomt Mr. Shaida Muhammad $/0 Fida Muhammad as ChJF‘f Exzcutive .
P T T e

S e e

Officer of the WSSC Swat, -on the recommendations of BoD_of WSSC Swat duly approved by
Hon'able Chief Minister, Khyber Pakhtunkhwa with immediate effect

Terms & Conditions are as under:-

i The Chief Executive Officer (CEO) shall have the axecutive powars to run, supervise

and effectuate the day fo day operations, administration and management of tha

Company, implement decisions and direciions of the Board, enforce the Articles of

Association, the rules and regulations of the Ccmpany and exercise such other powers,

.functions and authority as may be delegated ‘or entrusted to him'by the Board from time

to time. He shall also have the general charge and ccntrc] over the employees of the
Company.

" Provided that the Board shall nct delegate its authority, relating to cperational matters,
to any Directar or committee, except the CEC.

i, 'In the absence of, the CEQ cr his inability to act as CEQ, his pcweis and functions may
be delegaled 1o any of the. General Managers, or any other officer as approved by the
Board upon such condition and lirnitations as it may deem fit.

iil. -+ Unless otherwise directed by the Board, the CEO shall act as the authorized
representative of the Company before the Commission and other governrenizl
agencies. and authclitles ‘instructions, cempanies, a%ccl.\teci comnanias, geneial
public and cutsrders oh.all matters and affairs of the company. :

. The CEQ chatl also have the powers in the matier which concern disciniining of tha

trading members’ activities under the A'tlcl-*s of Asscclatlcn Rules and Regulations of
the Coampany.

IO R PR TT S L R DS RN T SR ST AR,

A i Tl

V. The Board of Dlrector shall decide the satary package and any other ‘(r-\rms & condition
of CFO & allied staff as per Ccmpany Ordlnarce 1984. .

2. f the above terms & ccndntlons are acceptable to ycu then ycu should imme:l‘:ately" '
communicate your acceptance in writing to the Chairman Board of Director, WSSC Swal
accordingly.

Qod -~

SECRETARY LGES&RDD

PRS-

Endst: of Even No. & Date

Copy forwarded to:-

The Additional Chief Secretary, Khyber Pakhtunkhwa
The Secretary, P&D Department, Khyber Pakhiunkhwa.
The Secretary, Finance Department, Khyber Pakhtunkhwa.
The Secretary, Establishment Department, Khyber.Pakhtunkhwa.
The Director General, LGE&RDD, Khyber Pakhtunkhwa.
The Divisional Commissioner Malakand at Swat.
PSO to Chief Minister, Khyber Pakhtunkhwa,
PSO to Chief Secretary, Khyber Pakhtunkhwa.,
The Secretary L.CB, Hayatabad, Peshawar.
. The Chairman BeD, Matakand at Swat.
. The Chief Executive Officer, WSSP, Peshawar.
. The Deputy Commissioner Malakand & Swat,
. PS to Senior Minister, LGE&RDD, Khyber Pakhtunkhwa.
. PS to Secretary, LGE&RIDD Khyber Paichtunkhwa. \
. Officer Concerned. f—_%g N ' =
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Instant ‘application ‘has been submitted by the Reader:

alongwith the appeal.

On previous date ie. 12.04.2021 the matter was

adjourned through Reader Note without any fault on the part of

the appellant. Application is allowed. Office is required to fix

instant appeal in the first week of June, 2021. ‘

s
s



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

\.‘.’
rService Appeal No.2514/2021
Pervez Khan Ex-Project Director Population Welfare Department KPK, Peshawar.
VERSUS
Population Welfare Department, Khyber Pakhtunkhwa, Peshawar.
APPLICATION FOR EARLY HEARING.
Respectfully Sheweth:

1. That the Appellant has filed Service Appeai for his re-instatement into service now
pending before this Honorable Tribunal: That 12 April, 2021 was fixed for
preliminary hearing which was adjourned due to the sad demise of hon’ble

Chairmang, 20-7- 202 1~

2. That the wrongful removal from service of the petitioner through a malicious
wrongful proceedings and defective order has landed family of the petitioner in
abrupt severe economic crises unfairly. Whereas date of superannuation of thu
appellant is fast approaching.

3. In the circumstances, it is therefore very humbly prayed that this hon’able tribunal
may kindly be pleased to fix the appeal for early hearing within next couple of
days in the interest of justice and}e;%edltlously process and decide the matter in
the. interests of justice please. Appellant & his counsel may kindly be effectively
informed of the fresh date please.

Wi AY-5 poxf \ﬂt WY

$'¢ iry ‘E Comnt N ‘ Pervez Khan (Appellant)
'\r\\:éwt‘ e\\‘__{ \.“ - Through his Coupsel.

WD e mn 200
AT ('Le\,ff

AFFIDAVIT:
Q\E B AQ”, R
¥ Kg‘:'.. .c’,; ‘gv - 2o

Afﬁrmed on oath that the conte “ e f

apphcatlon are correct to the best of my

'\! ," y i
N .’“‘ﬂ//ﬁP rvez Khan (De nent)
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

o+, ARIBUNAL,
" InService Appeal No, 2514 /2021.
Mr. Perveez Khan _ SRR S (Appellant)
» " Versus .
The Govt, of Khyber Pakhtunkhwa through Chief Secretary & another ... ‘(Respondents)
Index

SNo. | . Document's ] - Anﬁexure Page
1 Para-wise Comments ' ‘ , C 1411
2 Affidavit ' . 12
3 Copy of Judgment Service - A - 13-30

Tribunal KP Peshawar on 19-
. 11-2015. . :
4 Civil Petition No. 216- .- B C - 3132
P/2016 '
5 Copy of revigw petition No. | * .C 33
569/2019 - ‘ ,
6 Copy of Judgment of Anti- : "D - 34-52
Corruption Court - . L3 '
|
\ Deponent
' Ahmad Yar Khan

Assistant Director (Lit)
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' BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL,

In Service Appeal No. 2514 /2021.

Mr. Perveez Khan e, (Appellant)
Versus

The Govt. of Khyber Pakhtunkhwa through Chief Secretary & another ... (Respondents)

PARAWISE REPLY/COMMENTS ON BEHALF OF THE RESPONDENTS.

Respectfully Sheweth,

PRELIMINARY OBJECTIONS.

1.

2.

That the appellant has got no locus standi to file the instant appeal.

That- the appellant has a baseless prayer in his appeal and not falling with in the

ambit of section-4 of the Khyberl Pakhtunkhwa Service Tribunal Act 1974, hence
: _ B

the Honorable Tribunal lacks the Jurisdictjion to entertain and adjudicate upon the

matter.

That the instant appeal is bad in the eye of law.

That the appellant has not come to this Tribunal with clean hands.

! The appeal is based on distortion.and concealment of facts and'is not tenable in eye

of law.

* That the appellant has been estopped by his own conduct to file the appeal.

That the instant appeal is liable to be rejected due to non-joinder and mis-joinder of
pélryies.
That the appellant motive behindr the ﬁlingl of instant sérvice appeai is to skillfully
camouflaged the g"round reality of the éenalty of compulsory retirement from
service awarded to him for possessing of (i) fake mastelr degree (ii) dual domicile
(iii) concealment of facts from the Court, have managed to get ex-parte decree from
Court (vi} parallel service rendered in other Govt/Non-Govt organization being
| employee as Deputy Director .Of Poi:ulation Welfare Department, Khyber
Pakhtunkhwa duly inquired by the SMBR, appointled as inquiry officer by the Chief

Minister, Khyber Pakhtunkhwa.”"

,,_r.‘":-.:‘?? ’



10.

11.

12.

13.

14,

That the appellant after compulsory retirement filed an appeal before the Service
Tribunal Peshawar which was dismissed on 19-11-2015 |

That after dismissal of the Service Appeal by the Khyber Pakhtunkhwa Service
Tribunal Peshawar the- appellant filed CPLA before the August Supreme Court c;f
Pakistan which was also rejected on 13-09-2019.

That after dismissal of the CPLA the appellant filed review petition before the
Honorable Supreme Court of Pakistan. The review petition has also been dismissed
on 04-12-2019, |

That the service appeal of the appellant is hit by rule 23 of the Khyber Pakhtunkhwa
Service Tribunal 1974, which is reproduced below:-

No entertainment of appeal in certain cases: - No Tribunal shall entertain any
appeal in ;vhich the matter directly and substantially in issue has already been
finally decided by a Court or a Tribunal of cbmpetent Jurisdiction. |

That according to Rule 23 of the Khyber Pakhtunkhwa Service Tribunal Rules1974,
the matter 6f the app;ellant has been clirectly- decided by the Honorable Tribunal of
competent jurisdiction. The appellant has firstly exhausted his remedy by preferring
an appeal No. 838!2012 titte “Pervez Khan Vs Govt of Khyber Pakhtunkhwa
through Chief Secretary etc” which was decided by Honorable Khyber
Pakhtunkhwa Service Tribunal KP Peshawar on 19-11-2015 (Annex-A). After that
the appellant has also exhausted his right of appeal before the Supreme of Pakistan
vide Civil Petition No. 216-P/2016 (Annex-B) and the same was also dismissed by
theb?Supreme Court of Pakistan. 'In this context the appellant has exhausted his
remedies in connection to his service matter. In this score alone with due respect the
Honorabie Tribunal cannot entertain the present service appeal.

That according to the Judgment of Supreme Court of Pakistan “disciplinary

proceedings & crimingl proceedings as used in the service matler are

distinguished. Both the proceedings cannot be termed as synonymous and

interchangeable. Disciplinary proceedings and criminal proceedings are quite

different from_each other have altogether different characteristics and there is

Y ——
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15.

16.

18.

19.

20.

nothing _common befween the adjudicative forums by whom separate prescribed

proceduré and mechanism is tollowed for_adjudication and both the forums have

their own domain of jurisdiction. Decision of one_forum would have no bearing on

the decisfon of other forum in any manner whatsoever” (PLD 2002 SC13) .

That it was also held by the Honorable Islamabad High Court in its reported

Judgmerit in PLC(C.S) 537 "“Thus the criminal liability_in the case cannot_be

_@oﬁed on the basis of dt_epartmenral proceeding, Judgments of Service Trib_unal and

of August Supreme Court. Moreover, the definition of misconduct in service matter

may include any transgression of every rules. eveiy conduct, inconsistent with

faithful discharge of duty. act_of bad governance. improper._conduct, doing of

something by a person inconsistent with conduct exgected from him by relevant

rules but such act on the part of Civil servant per see cannot be substituted with

definition of crimingl misconduct”.

>

That since the Special Judge, Anti-Corruption (Provincial), Khyber pakhtunkhwa,
Peshawar cannot consider jche deﬁnjltion of misconduct in service matter, the
interpretation of various rules and cas:e law which have no nexus with the crirxﬁnal
proceédings. In this scenario acquittal of accused from criminal liability being not
proved beyond any shadow of doubt cannot be based for any benefit to the accused
in deﬁartmental proceeding.
That the Provincial Government has also preferred appeal against the Judgment 'of
the Anti-Corruption Court Peshawar which is subjudice before the Peshawar High
Court, Peshawar.
Tha'ci the CPLA as well as review i)etit{on Nd.- 569/2019 (Annex-C) ‘has been
: rejegtedf disrnissed by the Supreme Court of Pakistan and the service matter once
decided by the Honorable Supreme ];Court attains finality.
That the service appeal is time barlred and warrants dismissal.
That the delay of each daLy is required to be explained by the appellant in filling of
the: petition beyond the limitation period. In this regard 1998 SCMR 1863 is

referred.
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That the appellant is required to give justifiable reasons for delay of each day. In
this regard 1995 SCMR 1419 is referred.
That the appellant has neither explained nor made any attempt to explain the delay

of each day. In this regard 1974 SCMR 425 & 1974 SCMR 492 are referred.

|
That the appellant has not moved an application for the condonation of delay under

section 5 of the Limitation Act and thus this instant appeal being time barred

1

warrants immediate dismissal.

© ONFACTS:

Para-1 of the appeal is Pertains to record hence need no comments.

Para-2 of the appeal is incorrect verbatin; is based on distortion of facts. The factual
position of the case is that no c0n$piracy has been hatched against the appellant by
any officer of the department. AI complaint,addressed to the President of PelLkistan
with copies ito others was filed against the appellant on various allegations. The
Iappellant ha;ve been guilty of misconciuc!t by having two domiciles, one from
District PCS]:]&W&I‘ & 2™ from FATA Khyber Agency. The appellant ha& also
tempered hlS MA Economics degree by showing it as a 2™ division in application

form submitted before Public Service Commission in order to make him eligible for

the said poét. The appellant had fraudulently obtained Ex-parte degree from the

Court by concealing the dismissal of his previous suit and appeal for the correction ‘

of his date of birth. The appellaﬁt was also reported in the complaint for serving
six;fultaneously in Ghulam Ishagq Khan (GIK) and in Planning Commission and US-
AID and also drawing salpry from popula’ition »;elfare as DPWO/Deputy director
BPS-13. ’

Para-is incorrect, denied as draft being misconceived as no such stétement has been
made by the 10 before the Court. g

Para-4 of the appeal is incorrect to the extent that such illegal and' fallacious inquiry
report, a show cause notice wasj served upon the appellant. The show cause notice

has been issued to the appellant by completing all codal formalities on the basis of

which the Honorable Khyber Pakhtunkhwa Service Tribunal has rejected/dismissed

T

T
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8.

9.

his appeal and later on Supreme Court 01;' Pajlkistan rejected/dismissed his CPLA and
review petitions respectively. It has clearly been mentioned in the Judgment of
Khyber Pakhtunkhwa Service Tribunal, the relevant portion of the Judgment is
reproduced below:-

“We have gone through this report and have come to know that the inquiry
officer has attended to all valid and legal objections and queries of the
appellant the inquiry report is worth perusal. After attending to objections
and queries of the appellant and after thoroﬁgh discussion, the enquir-y
officer has given his ﬁndiﬁgs on tlfle issues in the light of material before:
him and the rules on the subject. This also shows that full opportunity of
d‘q;fence and hearing has been provided to the appellant™. _

Similarl)f'll both the Courts have not taken into consideration the plea of illegal and
fallacio/us inquiry report rather both the courts have admitted inquiry report
according to law. Hence such inquiry cannot be called into question at such stage.
Para- 5 is incorrect. The competent authority according to law gave a proper
opportunity of personal hearing to the qppellant. The appellant has availed such
opportunity vs;fhich was even the honorable tﬁbunal has recordec_l_ in its Judgments.'
The relevant portion of the Judgment is reprloduced below “this also shows that full
opportunity of defence and hearing has ;been provided to the appellant”. The
appellant has used a word meaningless per?sonal hearing is beyond comprehension
for the reason that the appellant has attended such personal hearing.

Parzi-’ﬁ pertains to record, needs no comments.

Para-7 is incc;rrect and based on xilis—infoﬁnation. The entire enquiry procedure has
been conducted in a transparent manner and according to law. The appellant has not
been condemned unheard, he has been given full opportunity of personal hearing as
well as during inquiry and before the appellate authority that is why his removal
from servicesl was converted in to compulsory retirement.

Para-8 pertains to record, needs no comments.

Para-9 pertains to record, needs no comments

D
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- 10. Para-10 of the appeal is correct to the extent that a criminal case was registered

é.gainst the appellant but the proceedings of the criminal case has got nothing to do
with the proceeding already being conducted by the inquiry officer or appeals
decided by the :colmpetent forum in Service matter. According to the Jrudgment of
Supreme Court of Pakistan; (2006 SCMR 1653).

Civil Servant found to be guilty of such charges in departmental proceedings
had availed full opportunity of hearing. Such penalty imposed on civil Servant was

)upheld by Service Tribunal and Supreme Court. Subsequent acquittal of civil

/? servant from clharge of embezzlement by Criminal Court upheld up to Supreme

11-

Court. Department and Service Tribunal Flisfmisséd appeals of civil servants seeking
his reinstatenﬁ;ant in service on account of his acquittal from criminal charge.
Validity Department and criminal proceeding could be taken simultaneousiy and
independent of each other. Civil Servant in first round of litigation had failed to
make out his case, in which his criminal liabiIit)If was also considered by the
Supreme Court. Second round of litigation started by Civil Servant was deliberate

and hit by principal of Res-Judicata. Supreme Court refused leave to appeal to civil

servant,

Para-11 is incorrect, denied as draft being false, concocted, deceive, fraudulent.
The Special Court of Anti-corruption has no jurisdiction to set aside the removal
order of the all:)pellant; furtl‘lermore the Court of Anti-corruption has not set aside the
removal order of the appellant. The major penalty of compulsory retirement
impc;sed upon the appellant was not set aside by the court of competent jurisdiction
ie. Service Tribunal or Supreme Court of Pakistan. The major penalty  of
compulsory retirement was confirmed by highest Court of the country i.e Supreme
Cc;urt of Paklistan. After confirmation of compulsory retirement, the appellant was
subject to crirﬁinal case for the recovery of an amount he has illegally -

received/acquired during his service. The Honourable Court has acquitted the

-appellant from criminal charges, and not setting aside the major penalty of

i
I
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compulsory retirement. In order to create a fresh cause of action the appellant after

acquittal filed an appeal for reinstatement which was properly till (Annex-D).

}

12- Para-12is legal.

GROUNDS

A.

Para-A is incorrect. The appellant has been treated according to law, policy
and dicta set by the superior courts. The appellant has no right to file an
appea,:l before the Khyber Pakhtunkhwa Service Tribunal as the ser_vice
matter of the appellant aﬁer dismissal of his CPLA and re\fiew petition by
the Supreme Court of Pakistan is a closed chapter and has gain finality.
Keeping in view the above mentioned scenario no right of the appellant has

|
been violated.

Para-B is correct to the extent that :t:he appellant Was charged in FIR No 8
dated. 19-11-2013 and later the Court of Anti-corruption acquitted him
against which the Provincial Government filed an appeal before the
Peshalwar High Court Peshawar. Whilt_: rest of the para is incorrect.

“Acqz'ziﬂa! did not give to a delinqué_nt clean certificate absolving him from

the _departmental proceedings. Both the proceeding were conducted

regarding the case registered against the delinquent while departmental

proceeding were regarding the charges of malversation and_mis-conduct.

Both 'the proceeding could go side by _side as their nature was totally

different”. (2008 SCMR 1151 ).

Para—C is incotrect. The major penalty of compulsory retirement was

1mposed upon the appellant after completing all codal formalities, DetaJI
reply has already been given in para-13 of the preliminary objections
Para-D is incorrect. Detail reply has been given in Para-14 of preliminary

objections. )

- Para-E is incorrect. It has been held by the Supreme Court of Pakistan in its

reported Judgment (2006 SCMR 1005) “Standard of evidence and method
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of proving charee of misconduct and_crimingl charge before a regular

Court was not the same, therefore_acquittal of a person from charge of

criminal misconduct by criminal_Court_might be g relevant factor to

ascertain nature of misconduct in departmental proceeding but could not be,

as such. a reason to exonerate him form the charge of misconduct under

Goverftmenr Servants (Efficiency _and Discipline) Rules 1973". The
appellant has been guilty of misconduct as proved in the inquiry conducted
against him and subsequent decisilon of the Khyber Pakhtunkhwa Service
Tribunal up held by the august Supreme Court of Pakistan. Not.even a
single right of the appellant has been violated, hence entire para-E is denied.
Para-F is incorrect. The disciplinary proceedings conducted against the
appellant were at par with law and regulation. The appellant had filed a
bogus suit of 80 million against the officials in the Civil Court which has not
been decreed moreover, such suit has been dismissed plenty of times due to
non-prosecution. The rest of the para has got no concemn with the
reinstatement. Hence denied.

Para-G is incorrect. That according to the Judgment of Supreme Court of

| ‘ » . - . '
Pakistan “disciplinary proceedings & criminal proceedings as used in the

service matter are distinguished. Both the proceedings cannot be termed as

synonymous_and_interchangeable. Disciplinary proceedings and criminal

proceedings are_guite different from _each _other have altogether different

characteristics and there is nothing common between the adjudicative

forums by whom separate prescribed procedure and mechanism is followed

for adjudication and both the forums have their own domain of jurisdiction.

Decision of one forum would have no bearing on the decision of other forum

in any manner whatsoever”. (PLD 2002 SC 13} .

|
So in light of the above Judgment of the Supreme Court, charges leveled
against the appellant has been proved in departmental proceedings on the

basis of which major penalty of compulsory retirement has been imposed on




him and such penalty and inquiryl pr‘oceedings have been admitted correct by-
the Khybér Pakhtunkhwa Service Tribunal up held by the in CPLA aé made
on ‘Supreme Court réview petition filed by ‘the appellant. Hence entire para
is based on conjecture and surmises. .

Para-H pertains to record. The facts laid down in the para has no concerned
with the respé}ndents. Neither any. conspiracy was hatche& against the
appellant nor interested in the appellant appointment anywhere else, Hence
denied.

Para-1 is incorrect: The appellant has tried to malign the Service Tribunal by
referring a baéeless misrepresenta‘éion. The Service Tribunal as well as
Supreme Court has thoroughly gone to the appellant appeals and found it to
be baseless gnd bereft of merit, Henc/e denied. |

Para-J is incorrect. The detail reply has been given in para-10 of facts. The

Supreme Court of Pakistan:in its reported Judgment (2006 SCMR 1005)

“standard of evidence and method of proving charge of misconduct and
criminal charge before a regular Couft was not the same, therefore,
acquittal of & person from charge of criminal misconduct by crliminal Court
might be a relevam Jactor to ascertain nature of miscondz-tcr in departmental
proceeding but could not be, as such, a reason to exonerate him Jform the
charge of misconducr_ under Government Servants (Efficiency and
Discipline) Rules 19737, -

Para-K is incorrect. Inquiry conducted against the appellant was admitted to
be correct by the Service Tribunal as well as by the Supreme Court in its
Judgment. Hence such allegation cannot be agitated at this forum again.
While the plea of appreciating evidence by the specrial judge of Anti-
Corruption has no relev_an;:y with the ai::preciating evidence at departmental
level. The evid‘ence appreciated by the Judge Anti-Corruption cannot "?e

taken into consideration by the Service Tribunal as both have different
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domain of trying cases as one court cannot rely on the evidence appreciated
by the other.

Para-L needs no comments as ex:plained in para-14 of the preliminary
c'ijec:tions

Para-M to Para-Z1:-

It is stated that the Judgments of the Supreme Court are not relevant to the
case of the appellant. In the mentioned Judgments the Supreme Court has
taken such view before the appeal of the parties. The Supreme Court
Judgments are entirely based on different scenario but not related to the
petitioner/appellant case. The appellant service case had been decided by the
Khyber Pakhtunkhwa Tribunal Service Tribunal as well Supreme Court of
Pakist!an and has also attested the evidence to be reliable in service matter
and maintai'ned his major penalty. Whereas the Judgments mentioned has
different finding on different subject of compulsory retirement. The
Judgment has only appreciated that if an accused is dismissed in
departmental proceedings and he has not appealed to Service Tribunal and
later on acquitted by the criminal court, and on the basis of such acquittal,
accordingly the service tribunal (,;'r the Supreme Court made certain
observations in the referred Judgments, while the service matter of the
appeliant has been decided by the highest court of the country i.e Supreme
Court of Pakistan than gain finality énd cannot be entertained by the servic;e
tribunal.

Whereas, any Judgment if referred or found that would be Judgments per-
Incuriam for the reason that Rule 23 of the Service Tribunal rule ils very
clear in the appellant case. Hence entire paras are irrelevant and not
applic;able to the appellant.

So far as the question of double jeopardy is concerned the Supreme Court in

its Judgment (2005 SCMR_1098) stated ‘“Depending upor facts and

circumstances of a particular case, order of dismissal from service could

2T £ mmwfﬁ‘f%



Z2

Z3

74

Z5

Z6

77

Z8

not absolve a Civil Servant of his liability to make good the pecuniary loss

i .
caused to the Government or other organization by or under which he was
' |

employed,_Principle of double jeopardy was not attracted to the facts and

circumstances of the present case. Supreme Court declined to take any

exception to the findings of fact recorded by departmental authorities and
|

Service Tribunal in the matter after taking into consideration the plea of the

civil Servant. No substantial guestion of law of public importance was

involved so as to warrant interference by Supreme Court. Leave to appeal

was refused. 2005 SCMR 1098 & 2007 PLC(C.S)171”

Para-Z2 is incorrect. Fitness is not the only criteria for promotion; seniority
is the foremost criteria alongwith availability of post for promotion.

Para-Z3 is incorrect. It has got no r:ele\}ancy to the respondents as the facts
laid down in the para relates to the other department. Hence denied.

Para-Z4 is incorrect and irrelevant as the appellant is no more a civil servant
in case for reinstatement has attained finality after rejection of his review
petitio:n by the Supreme Court of Pakistan.

Para-Z5 is incorrect. The appellant has no cause of action to file the service
appeal the Khyber Pakhtunkhwa Service Tribunal. The service matter of the
appellai.nt has been decided by the Khyber Pakhtunkhwa Service Tribunal,
retain the penalty of compulsory retirement which was up held by the
Supreme Court in the CPLA as well as in the review petition by the
appellant.

Para-Zl6 of the appeal is legal, however instant appeal is not maihtain_able in
eyes of law and may kindly be rejected.

Para-Z7 of the service appeal is incorrect. With due respect the Honorable
Tribunial has got no jurisdiction in the instant case.

Para-Z8 needs no reply. However the respondents seek leave to raise any

. additional point during the course of arguments.
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lt IS lhcrcfore most humbly prayed that on acceptance of the instant reply
the appeal of the appellant may kindly be dismissed with cost.

Any other relief which bthe respondents have not praved for, deem
appropriate in the circumstances of the case may also be granted to the

respondcents.

Populanon Welfarc Department
Respondents No.2

A
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1Sr. No. | Date of Order or other proceedmgs with SIgIlllLf;uge of Judge./ ¥ J
order/ Maglstrate N : SN
.~ | proceedings:|.
1 2. 3
I
KHYBER PAI{HTUN'KHWA SERVICE 'IlR.IB?UNAL ‘
PESHAWAR. =~ '
. Appeal No. 83 8/2012
Pervez [Khan Versus Govt. of Khyber Pal{htunlchwa
‘'through Chief Secretary, Peshawar etc,
JUDGMENT
19.11.2015 . PIR_ BAKHSH SHAH, MEMBER.- Appellant |

in person and Government Pleader .(Mr. Muhammad

Jan) with Saghir' Musharaf AD for _.tljl__é- respondents

. | present.

2. - The appellant servmg as Deputy Dlrector

(BPS 18) in the' K_PK P0pulat10n Welfare Department
' Peshawar was’ removed from service wde order dated
10.5. 2012, agamst whlch he filed departmental appeal

| and-then- instituted this: Service appeal-No.‘838f2012

before this Tribunal. ‘His -departmental appeal was

decided vide order dated.16.1.2013 and his perialty.of |

removal from service was converted 'into compulsory [ "

retirement. The record of this Tribunal shows that on |

"~

27.09.2013, the appellant submitted Ifresh:memo:-of

appeal Wl‘llCl] was admltted for regular hearmg in

A

which' he .-impug'n_ed 'l_aoth.orclers of the cempetent |
authority and the appellate authority.h His appea! is for.

the Jollowing;- |

R
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A a. To set aside the imipugned removal from service
o= '| " notification No. SOE(PWD)I-61/PF, .dated |~ -, .
: : ‘ 10.05.2012". and ;subsequent “impugned. Finall. ' 7~
i SN IO IR ~ Notification -of - Compulsory " Retiremeit |
i - © .. No.SOE(PWD)1-61/PF-  dated 16.01.2013, | -~ -
" delivered” on 21:4:2013, both - :defective. in|" . -
T . - present form. and substance, based oni .
. |7 incompetent mischievous letter of NAB KPK,
: ' dated 7™ June; 2011 and part of. malicious | -
conspiracy against the appellantj = .

b. To set aside the® inquiry  proceedings: being
~ 'malicious, void ab-initio, without locus ‘standi,
- without jurisdiction and adopting due process of
law & settled principles of PRI trial- in-inquiry
- proceedings, -perverse 'to - law: and .terms &}
conditions of sérvice as pointed out in body of
the appeal. Findings of the Enquiry Officr being
unsigned; therefore, no legal value.. -

. ¢. To confirm -and allow all ‘back ‘benefits:| _ -
including service, & pecuniary benefits, and
- promotion from the. back date of 19.02.2007, |-
accruing - from ‘the.policy. -decision .of . the
"respondent No.1,”communicated to respondent |
No. 2 vide: NQ.S.OK*H(E&AD)?’ -249/07, Vol-1, | -
‘dated 30:05.2011; and dictum’of -the-Supreme | .
‘Court of ‘Pakistan- contained in judgment dated.
-'15.07.2011".0on. appellant’s Civil” Appeal “Ng:
172:P/2010, - holding  that’ the -required
' mandatory- period -of 12 -years service of the
. ".appellant.. for .. promotion to  BPS-19 was
T g Prtrr AT T " complete at.the;time of consideration of his
Wi Elnd, [EAS: , _-prgmo_tipp:casc:byBSB and three years stay.in'}
' the department in appellant’s case “was not i
required. s B |

:d. . To confirm -and -allow adding up brevi_qﬁs non-
gazeited -service: of the appellant to his total
service as already requested to the depagtment.

e. To confirm and direct respondents to make
payment of arrears of appellant’s full salary for
unpaid period with increments and mark-up |.
‘upto-date, and .of House Subsidy for the period
served in capital city and TAs/Das-hillspending.|-

with mark up.

f. To confirm and .direct respondents to allow
* move-over to-the appellant .from the due date
i.e.-31.12.2000 and-pay him arrears with mark- |.

| - upthereof, in analogy o hisex-colleagues.
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g 'D_irecﬁdn-tofl'réspondént No. 2, to fairly process
ACR of the appellant, submitted by appellant’s
reporting officer, now maliciously Kept pending

~ since long. - ;- o : o

h:" Any other relief not specifically prayed for but

- .necessary or.arise during the - pendency .of the
‘appeal may .also be allowed, all above with cost
‘and mark-up throughout pl{ease.

3. App’ointed in the non-gazette- position-in-the |

“year, 1980, the appqllantxwgs;- ffeshly .'app'ointed in BS-

17 iri'.'tll_{e' Local Government & Rural Development
Department Khyber.Pakhtunkhwa-_on contract basis.
‘Later-on, he - -was once again. freshYappointed on

29.09.2004. as Deputy Director/Executive District

Officer (BS-18) in the Population Wélfgre- f)epiartmeﬁt :
thrbugﬁ "rg-commen'datiqn of the Public - Service

‘Commission. Per. charge sheet and statement of

allegations he was put to face the following charges:-

You have two domicile. certificates i.e. one from’

settled.area of District Peshawar which is your
original place of domicile and second obtained
from Khyber Agency, which you have used for
your recruitment as Deputy  Director/DPWO
(I35-18) in the Population Welfare Department.

‘You have tampered your M.A Economics
Degree, session 1984 Annual under Rol! No.’
6467 and changed your 3 Division to 2™
Division to ‘ make yourseif eligible for
recruitment to-BS-17 ‘and above posts in the
initial recruitment quota for which you were
ineligible with your 3™ Division Degree. .- ..

(ii).

(RN S RTINS

You, through ‘concealment -of facts from the

(iii)..

court, have managed to get ex-parte decree from |
¢ court and' thus. reflected your age nearly five|.

years ‘less than actual besides the fact that you
have also been'granted 14 months relaxation in |
upper age limit at the time of your.recruitment to

m Y




.. -the post -of Deputy : Director (BI-S-'_I-S)'- in. the
 Population:Welfare Department,

(iv) " He has served Planning Commission of Pakistan

- as Monitoring Specialist at monthly salary of Rs, |-
75,000/~ w.e.f. 05.06:2007 10 29.7.2007 without.
getting NOC from his Parent Department i.e.
Populatibn Welfare Department which is a gross
violation of Rules as. he has also been receiving | --

.salary from the department. R
ot _ nt, T

(V) " He has served Ghulam Ishaq Khan Institute: of
Sciences and Technology as Director (Students®
‘Affairs) at monthly salary of Rs.'30450/- w.e.f
01.04.2005 -to 10.6,2005 without getting NOC
Afrom -his . parent ‘ department .i.e. ' Population

+ Welfare Department which is explicit violation
of Rules. : :

(vi) He has served in clear.violation of Rules in an

Organization “Associates in Development (Pvt)
Ld. Wef 25.01.2008to 25.112008 at annual
salary of Pak Rupees equivalent to Us$ 40710/~ |
per annum with other fringe benefits while being
employed. and- paid: as Deputy - Director
‘Population Welfare Department. |

' lnitially. Mazhar- Sajjad; ‘then Addl- - Secretary |

| “Industries Department was appointed as enquiry officer

O who '\'/idc‘ his letter - dated%: 18.2.2011 'deCI‘ined .10

onduct the enquiry and 's'aled.l_'a's follows:-

;o

T e I R D 5

.. .“0n 13.02.2011, I'decided to pay'a courtesy call on
* the Secretary Population, 'I: reached the office at
‘about 10.00 am. 1 was. informed that Secretary
" Population is out of office. T herefore,. - in his
. absence, | visited the adjacent office of Mr. Noor
Nawaz Khattak, acting Director General, Population
- Welfare Department. After formal introduction; we
started discussing ways and means to complete the.
task in accordance with the procedure. The acting
Director General expressed his earnest - desire
convicting the accused at any cost as he (accused

officer) is making problems for the deparfment! ™~

officers in'promotions case by challénging it in the
- courts of law. 10 replied that-the said accused will

be given due opportunity . to prove his innocence.
Cross’ examine the witnesses and to afford hini-all |
- lawful. opportinities ‘to ‘defend himself under the
~_law. 1 told acting DG to be present for recording his’

i o NS 4y




o sub"n'}il.ted\h'i.s repor‘tlco#ﬁprising of .7 pages. .

. statement and his cross-examination by the accused
~ officer a$ he (the’ accused officer) had- alleged
- against him' (acting D.G) behind the whole process.
The acting D.G was not ready to be.cross-examined
in -accordance with.'law. The officér, apparently,
‘became. _disappointed and expressed that. they
needed. an: officer- who could immediately solve
‘their ‘problem. The officer kept emphasizing that
major punishment ‘to the accused officer is
inevitable ‘in the department; interests. On |-
expressing my inability for such pre-determined-
results of the proceedings he said that he would try
. to appoint-another suitable person for the job,.I| _
 received  this impugned letter in response at a time |
when'T had actually started the proceedings and was

“half-way to complete it,

I'have no objection if the enquiry is entrusted .

to anyone and the competerit authority may- like to. .

- replace the undersigned and appoint a suitable'
person for the task.”

4. The record .- shows that " -thereafter . the

| departmental regular eriquiry was _conducted by M-

_Wﬁqar Ayub, Senior ;Mgmber Board of Revenue ‘who |~

~

A final |

- [show cause noticé was issued to the appellant to which

{he submitted his reply:: Vide impugried” oider” dafed |-

110.5.2012, He was removed from service 'Which.penalty '

- was )co'nvcrtcd_-'._imo; compulsory- retirenient by the.

' app-ellant aﬁthority.

3. The ‘responder_it- department ‘contested the

appeal. Their written reply is available on reeord.;

I

0. . . Argum'ents heard and record perused.

7. - The appellant -is- fortunately a practicing

tlawyer . ar Peshawar, He - submitted his. -exhaustijve
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ar, guments almost for complete two days whtch are

| Summa“b’* r eIJrcduced as follows - R

- a’ I
‘:' l ~2¢ ‘t:t\,';;tgp_(-( 1 (1) that the charges ,leveled agamst the appellant per
g

charge sheet do not constttute mis- conduct gtven

in the Khyber Pakhtunkhwa Removal from

Serv1ce (Spemal Power) Ordm’ance 2000 (herem-

aﬁer referred as RSO 2000), because a ITllS- -

conduct should be - dur:ng the scrvxcc ltl'c ol alj.

civil servant at the .cost ol‘ the pubhc ol‘l‘:ce but

hcre it is ev1dent that at the tlme of commrss:on o

-of the alleged charges No (t) to (111) the

ctppellant was not a civil servant It was further

submttted that o far the commtssmn of: charges'

No (w) to (w) is concerned SO durmg thts ume,-\ .

the appe]lant was etther under suspensmn or on

l'

extra—mdmary leave who was not receivzng any -

alary from the Govemment exchequer

- That according‘ ‘to- Rule ‘16 of “the Khyber |

Pakhtunkhwa thl Servants (Conduct) Rules

1987 (here-aﬁer referred to Conduct Rules 1987 :

a civil servant-is restrained only from trade etc.

but he is not restiicted to adopt a part timé job

¢

particularly when he is not receiving any-salary

from the government,

(3) While placirig -the definition of_'mis-conduct as

—




H _]l — - I“'_-Igwen in the Khyber Pakhtunkhwa Govemment '

,l | _| N | Sewants (E&D) Rules, 1973 in _]uxtap051t1on w1lth (

r| . R RSO 2000, - hlS third -arguments ‘was - that

( R : leglslature purposely excluded the Conduct Ruleslqs’?
E from the deﬁmt:on given in RSO therefore the | -
 appellant s -not  liable l‘cil'r'r violation- of any .

- .'provision of the'Conduct Rules.l T

.And tnis'-being, the legal positidn, the resf)bndent

department had.. unlawfully concluded that the

appe[lant had v1olated Ritle-16" of the Conduct

Rulce, 1987 §
‘I(4). That Sectlon l] of the RSO 2000 ‘has also
-,ovemdmg effect: hence operatlon of. the Conduct E -
Rules stands superseded and havmg become: |

mef‘fectlve, the appellant was. Wrongly pumshed

for thls reason,

" {5) That tn'e-competen'tf.'forum to question these issues

AN
the Pubhc Serwce Commlssmn under its relevant Do
- AL amh "
rules and not Populanon Welfare Department RO

committed'temperlng and fraud in making his 3%

Y,
!
b,
R
R
g

f .. .| - division as 2" division and “pot l:hat he was|.__

mellgrble for the post of BS-18. The appellant put |

AN m\‘*‘\\\e_ ASSSSESA SO TN

A "\\\\\\T\\\\Qﬁ AWk \,\\ax\g.‘. ol \emne\:mg ASY \\e\\

T

Of deiCile» clllalificaticm and date '-of-birth wag | i ke

(6) That _t:hough the 'charge against him is that he had | Zeo b




Sl

-

g.

pro've'd-against:hir'n “while the 'sec’ond limlo ‘of -the v

fallegatron rf proved is also protected under the '

-‘prmmple of locus poemtentrae

(7) -The appellant whrle quotmg deﬁmtton of “duty”

in- GF R submri‘ted that “a’ cml servant aﬁer

rendermg hls formal duty of 6- 7 hours, cannot be

N

: asked as 1o why he has thereaﬂer performed duty | 7

w'it'hf other orga'nizations And to “add to thrs

. 'argument 1he appellant submrttcd that a perlod

—_

under suspensron or on. E 0. L cannot be counted L

- the: duty span of the appeilant

Whlle defendmg hzmself on factual aspects

| of the charges, we would like to br1eﬂy reproduce his

defenswe pleato each- charge as follo_ws:— B

' ChargeNo. i;- two, domiciles. -,

ii.

i,

That the post of ]?eputy Director BPS-18 was to be | -
- ﬁlled'on; rnerit--and not on the. basis of the FATA

' dDmIClle therefore he dld not need it.

fem e ——r

'I“hat the appellant had duly surrendered his

ERTURIVRI L

Adom1crle_ of Zone.—ll to his departmental authority

beforel}-he_ would have acquired FA’l‘A domicile,
therefore, he\could not oe charged for ﬁaring two
domiciles at the same time, ,
’l’hat fore-fathers of the appellant pe_lopge'd to- the

i

Tribal area, later-on in the stream of time shifted to




z
‘A

;.9.

.....

Peshawar dnd per bechon 17 and 20 of the Pakistan

"-_szenshlp Act 1951+ read_ 'w11h 'Pa!<iétan'

Cm:_r:ensh;p zvRules,_ '.1952; a perh_ia'rient residence
(abode)' at FATA-':.was not essential for the appeliant’
10 eCE]uire,a'l?ATA domicile. Reference was also

made to PLJ 1983-Quetta-1.

e
;L

Charge': No. ii:- -

t

_' d1v1510n (grade) in M A Economlcs

(i) That he never ccmcealed this fact from the- Pubhc'

Serv1ce Commlssmn that he was a 3rd Dmsmner '

'in..'M.A - Economics in _whlch'- respect he _also’

'referred to photOCOpy of “the Pubhc Servxce

Com‘mission form on record.__j )

| (ii) That _ for "':the-g"post of BS-17 .the requir‘ee _

qualification wae-B.A and net M.A,EE-cono.mics. .
(iii)Thaf.wh_il'e appijiing for B‘S-#IS1 he’waé ‘M;Sc.. in
* Rural Development as requiréd'.iﬁ-adﬁitioe'- -to

-M A Economlcs ‘therefore, he never needed any

fraud.

Charge No.iii:‘-Daté._'of birth &,Ekieai'te'-court decree.
(i) T hat on the 'basis of his service in provincial
government (BS-17 and below) h'_e was already
entltled for the ‘concession of age relaxahon upto

~—

.\ 10 yee&, therefore, this fraud was purposeless and

allegation . of ‘committing “fraud to -get ex-parte

-. -Fraud cqrr'ln'-litted',ihl ehange;' of | "

.....



i

“decree is totally-baseless and irrelevant.

_(ii) That to quesncn a. court decree 1s the JUrlSdlCtlDﬂ

of the very court and nobody-else can questlcn'

' '1hat decree, much less to, be counted by pcpulatlon |

Department as’ rnls conduct .on- the part of .the

appellant . S :

Cltagge No. (iv) to (vi):- Servicewith G_I_K'etc."-' '-

'(-i) That with a pnrpcse, Conduct Rules were 'alreadji
-excluded from the definition of mis-conduct of the
. RSO,:‘-.?OO_O, therefore, he 'is"ncltf,-li_able under the

Ccndttct Rules. |

(i) That.mis-conduct of the: appellant under Rule 16

“of | the Conduct Rnles Iwould_ nct‘arise for ‘the

¢

* reasons as he was under suspension. and on E.O.L,

,the’refcre,. duriné' his service: Witlii.the Planning |

. ICormmssrcn etc he never recelved any - salary
~Ifr0m hts parent department and secondly, that no
N9C~.wats_rcqu1l'ed for the appclll_lant for the_scrvicc

| witl’t-.-"the -Plennirt_g.Comrnis'eien. l |
9. While conclud'-_ing hislar‘gu-ments,_the appellant
stated that the whole-“drema started cn the basis of a

pseudonymous &anonymous complaint -under the

name of one Khairullah and according to instructions.| -

of the Establishment Department an anonymous

-'n}zJWu;‘A' |

'7{11.



/pseudonymb'us. cOmplaint cannot be entertaineéd ‘much-

less 10 be made ba51s of d1501p1mary actlon agamst the

appellan‘; That thc appcllam was wcnmlzed and
became 'target of_‘-the high ups of the department which

is also evident from letter dated. 18.2.2011 of Mazhar

-Sa'jjad. Lastly, the'appellant submitted.that by- dent of
1| his hard work and falr play he had reached to thls h1gh B
position- and as the proceedmgs were based on

_ nmlaﬁde,,therefore, the' impugned orde'rs may be set |

asidf_:“snd he may Be-_ giszen all ti{e'_ fsliéfs '-requeste;d
from this Tribunal in the appeai o -_ I SN
,10.- Ihe leamed Govcmmentl Pleader resmledl
thlS appeal by submmmg that Conduct Rules, 1987
was not_;xglude_d by RSO,. 2000 and the interpretation\
{ made by, -tllsc,appellan-t is wrérig and- iryc_:br'r"e'c-t.ll-le :
Turther submitted thaf':—’the .charges 'leveled. agsi‘nst -1th
_ -appellant are proved .-c'm- reco%'d' anci, as "_thel cﬁaréés_
constitﬁ;d niis_-conduct,"therefore_, the -appellant ‘was
i mmwa-: righﬂy puﬁished:f by- the autf_iority. That ali ‘-r-c:od:a.l
s [;;ml '[’ormalitiesc")f the .éhasgssheet etc. have been complied

with and ‘full opportumty of defence and - pcrsonal-

hearmg was prov1ded to the appellant therefore, the

appeal is Ilab_le to dismissal. That the appellam' was 1ot
proceeded . illegally or unlawlully and his allegations

dbout malafide or ill will on the part of the hlgh ups of

Ny lhu dcpmlmcm mcludmg= the cnquiry officer is wrong
' k—f_‘ . P I




‘|and- baseless as. ev1dent from record He: subrmtted that-_
1here 1s no’ mernts in. thlS appeal therefore the same'

may ‘oe dlsmissed Rehance was placed on 2009- |

SCMR- 1492,

1 . The Tnbunal would hke to reproduce here

the deﬁmtlon of mlsconduct in RSO 2000

‘ Mlsconduct INCLUDES conduct prejudlclal to. good
order or seralce d15c1phne or conduct-unbecommg o
an officer: or - | gentleman | or: mvolvelment I_.-or .
panlmpauoh foh gam elther dlreotly or 1r1d1rectly m.'
ind uslry, 1rade or specu!atwe transactxons or abuse or_ll
‘misuse 'of the’ ofﬁcial_-.position to"ga’ih_ undUe ad‘\?ahfage
or ‘aasumb_tiOH :I-of financial olr.'.l__o'tlhor-'-.'-ob:l:_i'ga'_cio'ns,' to
private insfitotiohs -'or""'plaerson I-of such ':a"s --'-may causé
embarrla‘ésmen-t in the performanc'e' of ofﬁcial dhfies or
functlons (2)(0) of RSO '2000). The openmg sentence |-
of the. deﬁmtxon shoWs that the word INCLUDES has-

/—

bcen used mstead of MEANS whxch was used m the

g:,ovcrnmcnl Servants (E&D) Rules, 1973 wl‘uch shows. .
that the definition of misconduct’ in RSO 2000 ‘is

T p———

elasti_o_,.and\;\comprehenswe en‘compassmg SO many:
. . -

"~

| other violations and the same cannot be restricted only
‘h—-‘-——ﬂ , ’x‘ .

w the omissions/commissions given in the delinition-
About discretionary powers of the competent authority,

we may also refer to Section 3(1) of the RSO, 2000

a———mb

- - . ) . fe n v - H
which wére fuither provides. wherein the opinion of the-

a LN ‘?
——
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“lan of['_'gce.is undoubtediy.a misconduct. ;

~|the foregoing dlSCUSSlOﬂ, we would observe that the

time of charges (i) to-(iii)} he was not a civil servant,

Commission are-misconceived. In support of our view,

12, " Letter date'd- 18:2.2011 ofthe ea'rliei"enquiry
“|olficer Mr. Mazhar-Sajj_ad was also attentively‘per'used.'

1t is evident that Mazhar:r‘Sajjad was not summoned by

‘|he would: ‘have instruci‘ed. Mr., Mazhar:-Sajjad long

. { before hls appomtment as Enquxry Ofﬁcer We would

Compartmentalization of a misconduct in. the pre-

[,

code. 'A misconduct, may or may not be'an offence but

Asa result of

(,c-nduct Rules, 1987 were very much effectlve We are

g

afraid to state that the views of the.'appellant that at the

therefore, it is not a misconduct or that'the competent

forum . for- these - “charges was Public Service

)

we may refer to 2012 PLC(CS) 893 as follows:-. °

““Appointment “made . on fake’ ‘and . forged
documents ' by senior officer of the department.
Vahdlry---Such acts: for being prejudicial to. .good
order and discipline;and unbecoming of an: ofﬁeer
would amount to misconduct,”’

S_ecrctary'01',Direct0r;Genera], but he hi'mg}elf happened

there. Had this-been in the planning of .the'Se:c_:retaly,

not Fullher go 1nt0 lhlS Ietler as he is nelther the enquiry

officer nor a witness of the appellant in t'he enquiry

service and pbst' service span is 'alien' to the service
1 . : - -

proceedings. The enquiry report of Mr. Wagqar Ayub

i~y

n},;;m&—,

64—1&:« W

LYY
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(260f the Sald Act So far charge No v to vi agamst the

| appellant are concemed accordmg to the ﬁndlngs of

EoTe

by the appellant in" the *Conduct Rules,- 1987 to the-

- I987"wcre"\fery.much effective, Orclinarlly, what’

|is possible With theé push of waters inthe rear. W‘nen

‘[Stream is_-not- the. name of the- stagnant ‘waters,

prescr:bed authouty, -whether generally or in reSpect of
speuf’ed group or class of civil servant.” =~ .

The Conduct-Rules 1987 were framed .under Section

. ! ro-

the enqmry ofﬁcer the appellant had violated Rule 16
'-—-"__‘_"'———_..

of the Conduct Rules, 1987 One of the ‘arguments of
1he appellant is that Sectlon 11 of RSO 2000 excludes
Conducl Rulcs 1987 We have gone through Section’

[l ol RGO, 2000, and as nothing rcpugmnt was shown

provisions of RSO, 2000, therefore the Trlbunal is of

the con51dercd v1ew that interpretation made by the

appellan_t i's' not correct, As a result of the foregoing |

discussion,. the Tribunal .\holds that the' Conduct 'R"ules,

conduct is, it is. not ‘a ‘misconduct and- vice . versa. |
According-to Black Law Dictionary _10"‘ Edition page
358, . the word .conduct means- personal beha\{lor
\lvhether by action of Iinaction, verbal‘or‘ non'-ve'i'bal,: the|

manner . in, which a person behaves;. collectively,  a

/J/ 2

. R Co e S R ' . . .
person’s alcc(ls.//\c(:_ording to the view of the Tribunal”

misconduct 'is not a:static phehomenon. Life of a civil

water inthe rear. is stagnant, the flow is not possible.

‘o

o B2
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shows that the same has been conductéd w1th. .impartial
approach and who has put in his entlre self w1th
bonafide to'siﬁ 'gra'm' fro'rn‘ chaff He submltted hls - -
enqmry report datecl 20 11.2010. .'We have gone.|’

throuz,h this report and have come to. know that the | -

cnqun‘y of'ficer has anended to all valld and legal

ObJCCtIOHS and queries: of the appellant The enqmry

lxeport is worth perusal After attendmg to objections,
and querles o[' the. appeilant and aﬂer a thorough
dmcussxon, the enqun’y officer has- given his-ﬁndmgs on\
: lhe 1ssues in_the light of matenal before hlm and lhe-
rules - on the subject “This-.also shows 1.hat full
opporiunny of defence and hearing }‘;as beenF prowded
to the appellant. About factual aspects of the’ charces,

we would like to reproduce relevant portion from his’

feport ds follows:-

Charge No. (i).. .

(., Ihc officer- has not denied obtaining of two
domiciles. However, he has explained that before
applying [or issuance’ of domicile -certificate from’
Political Administration of Khyber, Agency, he had
surrendered his earlier: ‘domicile ... The officer could
not produce - p roof of receipt. of the application in
Deputy Coinmmsxoner s Office, .. whether the

:..| application was accepted,.. ... The: department provided

a-copy of P.A Khyber Agency s letter in which he has
opined - that the - domlc:ilc ‘has been obtained
: ['raudulcntly, ;

Charge No. (11)

The Pubhc Semce COmm].SSlOﬂ in response

to”the .query made by, me indicated that the accused
| ofTicer provided documentation that he had secured 495
marks:out o1 100 in MLA Economics This works out
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to be 45% marks whlch is 2 Dw:smn in accordance
with paragraph 19(d)" of - the Khyber: Pakhtunkhwa
Public Service Commission Regulation, 2003, Earlier
|through ‘annexure-I -it- was confirmed by the Public
Service Commission that the officer was considered for
test/xntervlew on ba31s of M.A Econormcs. )
. ! i
| Charge No (111) E
Judgment passcd by the le Judge Ist
Class, Pcshawar on 13.12.1984 dismissing ‘the suit
‘| brought by the accused against the-Sécretary, Board of
Intermediate ‘& Secondary Education, Peshawar for
correction-of his date of birth . from 13.4.1958 to
31.12.1964. -Additional District Judge-Ill, Peshawar
dated 24.2. 1985 dismissing appeal, and” Senior Civil
' Judgc. Peshawar - granting an, ex-parte decree - on
1.6.1989"in a subsequent suit for change of date of
bulh were provlded by the depariment

lwo things have been nated from the
examination of the aforesaid judgment. Firstly while
instituting the subsequent suit before the Senior Civil
Judge, - Peshawar which -was dcereed : ex-parte on

© |21.6.1989; the officer.-did not inform the court that in’

carlier l!lip,almn on the subject matter a decision was
already in the field. Had he done so, the subsequent suit
‘would have been thrown out being hit by the principle
of res judicata. This points to the wiliful concealment
ol Tact in order to get a (avourable decision, which in

term of Section 12(2).of Civil Procedure Code s not a |’

valid decision. Secondly, it is exceptional for a boy at

the tender age of [0 years to appear and pass |

matrlculauon examination.
-1 Charges No. (iv) to (vi)

As all the three charges.are of similar nature
they are being dlsc.usscd together. '

Rule 16 of th
Rules;” 1987 in unambiguous ‘terrns - prescrlbes that
whenever a civil servant seeks to engage in.any trade or
undertake employment or work, other than his duties he
has 1o obtain prior sanction of the government. ... The
officer’s’ -stinfs outside the Populatlon Welfare
Department withotit the express permission of the
- | government are violations of the-aforementioned Ruie.
It .is ‘of no- consequence whether-he was under
.| suspension-or-he did riot get salary from-the employers
whom he - joined: . outside Population Welfare
Department. ' '

Cya $5 ',

1Io‘ '\vrg_i'\-i -
MC.

lvil - Servants (Condict)



A
ng r. ‘18 7
5 13. Summmg up thelenilre dtscussmn, we hold
i b that the rcspondem depaltmcm has succcssfuliy proved
_ ,I . ‘ | mis- conducl of the: appullam on lactual as wu.ll as it.édl
1. _ f"_i._ - 'loundauons The abpellant was proceeded under RbO
5 o | 2001?)"a11d its Scction 1 ducs‘- not exclude the Condut_:i
. .I.i{ulcs,_ 1987, ‘The record sllmws that ;m_pci_l;l_nvl was -
;11'0\!1&&.:(1 tuil oil')porlunily of dcl‘cncc. I1e has also been

| personally heard The compctem authomy removed
him from service whlch pcmlly was convc:tcd into Ce
compulisory retirement by'thc ap‘p’éilatc'authoriiy’._The

appellate authorily has. aheadv taken'a lenient view.

| The  Tribunal . conclude's-:' that the: penaliy of
' ,corﬁpulsorily retirement, in -the circumstances, _,of- the|- '_ . .

case, is not harsh, _Kcsultantiy, [inding no merit in this

1 appeal, the_apﬁneal is hereby dismissed. INo-ordcr as 1o

costs. File be cdnsigned to “the record room .after its

complcllon and compllatmn

1 1 .A{I;I?OU()ITCID Wy ;}YW% Wx)
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SUPREME CCURT OF PAKISTAN
(Appellate Jurisdiction)

' Mr. Justice Gulzar Ahmed
Mr. Justice Munib Akhitar

| Civil Potitiong No,216- of 2016 and 449.P of 2017

TACAlARL, the Judpment daled 19.103018 |

AL the Juds . passad Uy tha Khyber Pakhtunihwa Sarvica Tribunal: Peshawar in
CApReal NO.538/2013 and ngalust l]u':_l(thd;.mentﬁs'.:d 01.08,2017, pasand by Uia Teshawnr High Cotirty Peshawar
An W.P,N0.3685-1/2016] ' )

el (in-both.cases)
... Petitioner(s)

Pervez Khan,

\\}(.P Versus
Government of ; through it Chief (in both cases}
Secretary, Cluvil Secretariat Peshawar and

others. _

! . .Respondent(s)
Eéﬁticner .t .In person

(in both cases)

For-the Respondent(s) ‘. Barrister Qasim Weadood,

AddlA.G. KP ‘
r . ) Muhammad _ Aleem, Director,
Population Welfare D epartment,

: KP
Date of Hearing ‘ . 13.09.2019
ORDER
_ Gulzar Ahmed, J.—

¢,P.No.216-P/2016.
'We have heard the petitioner at some length. No .

substantial question of law of 'publié importani:e in terms of Article =

212(3) . of the Constitution is raised. The petition is, therefore,

dismissed and leave refused.” _ .

. »
. 4

2. C.P.No.449-P/2017. ;We have heard the petitio'ne;r-,

" who has appeared in person. He was appointed as Chi;ef“Ekecutivé

Officer in -Water and Sanitét’ion Services Company on co_n'tr:act

basis, which contract was for the period of five. years, Such,




7-Civil Petiti
it Letiiions No.449-P of 2017 and 216-Puf 2016

contract was ferminated vide Nol.lﬁcatwn dated 22.09.2016. He
filed writ petltlon agamst such tczmmatmn of his contract:seeking
reinstatement of employment on contract basis, ‘Obviously,
contract employee _could not file a writ petition ' secking
reinstatement-in service for that contract employment is governed
by the rule of Méégerefxnd Servant and in any case the contract
employn;.ént is not a document, which is specifically enforceable,
At the best, what the petitionér could have claimed on termination.
of bfis employment?;‘*&amages, for which relief he haé not gone
rather has sought remedy under writ jurisdiction, which was not
available to him. In any case, the High Court has extensively
considered . the ‘case of the petitioner and has found that ‘the
petitioner was not a competent person to be appointed for the said -

post and therefore, his termination was found to be illegal and not

proper. Nothing has been pointed out to us whiich could .show: that'_f . ‘,., , .
the impugned judgment suffers fromt any illegality, perversity or
simpropriety, We find no merit in this petition, the same _is_,\

" therefore, dismissed and leave refused.
!. 0
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SUPREME COURT OF PAKISTAN
T =il OF PAKISTAN
{Rewew Jurisdiction)
PRESENT;
Mr. Justice Gulzar Ahmed
Mr, Justice M:quool Bagar

| C.R.Ps.N6.560-570 of 2019

- .
[Review from the order dated 13.09. 2012, passed by this Court in C.Ps.No_.Q_l.G-l_’ :
of 2016 and 449. Pof2017] T ‘ : ’
Pervez Khan. (in both cases)

' : _ ..Petftioner(s) ’
Versus K
Gover nment of p through its Chigf
- Secretary, Cipil Secretariat Peshawe,r and :
others, - Respondent(s)
3 R
Petitioner In person.
For the Respondem:(s) ' NR,
+ Date of Hearing - . ¢ 04.12.2019
ORDRER
Lldzar Abred - Heard the petitioner, who has .

appeared in ;pusoq No ground for review is made out. The review

r:\(,ntlon N dismissed;
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il T ' In the Court of 'Ikhtiar Khan, Spedal Judge

v . ' ‘ (Provincial), Khvber Pakhtunt

" Case No. 10 0f 2018,
v . Dateofnstitution01-02-2018.
» Date of Decision. 01-12-2020.
SR - State-versusi: °
; " Pervez Khan S/o Fateh khan,
R/o Darmangi Peshawar Palosi.
Talarzai. Rid: Deputy Director.
Population Welfare Peshawar.
e et T . CAccused)
: ,-" _ _Case FIR No.08 dated 19-11-2013 u/s4]9!420!468!471 PPC read with
section 5(2) PC Act of P.S. ACE, Peshawar.
Mr. Azhar Ali, Senior PUbIIC Prosecutor for State, ‘
e— Mr. Qalser Zaman Advgcate for Population Welfa.re Departmem;
: ’ Accused in person and also assisted by Mr. Shah Hussain Nasapi, -
advocate.
¢
2 3 ;'\QJ .Judgment.

, & N The Population Welfare Deprtment. Khyber Pakhtunkhwa vide
g_?j.at*l b letter dated 25.01.2003 had requested the Secretary Public Service '
¢S -:i ST Cominission for recruitment of as many as 137 séats/posts in difierent
O N - ! .
FE -;-ji.i}.() categories including the posts of Deputy Director {Non-Technical}
'°- i (BPS-18). The Public Semce Commxsswn had ‘initiated the recruitment
& ‘ process wlth Advertlsernem No.2 of 2003 in the dml) newspapers.

‘Accused Pe_rvez Khan was amongst the candidates for the post of Deputy .
Director (Non-Technical) (BPS-IS)- and on recommendation of the
: Commission was appointed on 29.09.2004. A complaint before the °
' “President of Pakistan with copies to others was filed against Pervez Khan
" on various allegations. The Population Welfare Depariment Khyber
ATEESTED _Pakhtunkhwa vide Notiﬁcation._ No. SOE/PWD/I-61/PF dated 19"
- February. 2011 had constituted :wo members committee comprising of
i L .Mr. Noor Afzal Khan. BPS-19; DPWO. Kohat and Mr. Muhammad
A m .-Haleem BPS-18, Deputy Director'(Admin} to investigate the complaint.

Court. oy Spedial, lk;n‘g.u . The said committee in its findings had held that the accused had obtained -
Anti Carruption KPR P eshawar
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. - R " two -domiciles, one -ffoin__ dist.rii:f Pe?ﬂa-w'ar and -s;ecohd ~from FATA.

: -_ ' . Khyber Agency and used the later at the time of his-_rébrﬁitmént as Deputy
| "~ Directo/DPWO (BPS-18), had tampered his MA Economic ‘degree by -

_ '_showmg it as second division in appllcatlon Form submitted befare Public

' frauduiently obtajned Ex- parte_ Dec;ee from the court by concealing. the
dismissal of his previous suit';&-_- abpeal for the r;orfecﬁon-of his date of
_Bfrth; resultantly had obtained:age relaxation for the said post and that he
“had - served in different 1nstxtutlonsforgamzatlons without getting NOC
from his parent department. The committee also . recommended the
dismissal of accused fromvserwce,and for recovery of the salaries from
him. ,
2f The competent authority (Chief’ Minister Khyber Pakhtunkhwa)
had appointed Mr. Wagar Ayub Senior Member- Board of Revesue as
inquiry officer to conduct departmental: proceedin’gs égainst accused which

‘was accordmgly done and the accused was found guilty and recomrnended

from dismissal. However in departmental appeal his dismissal was -
Qfﬁcer'

converted into compulsory - retirement. The Section

{(Establishment) Population welfare Department, Peshawar vide letter
No.SOE (PWD) 1-61/12/Vol-V/13920 dated 19.01.2013 -had referred the

'-proceedings against the accused. After inquiry instant case was registered

o,

. ‘ - against the accused. The accusec_i had obtained BBA which was confirmed
g ] . and thereafter complete chalian )yas-submitted against him before this
= g %Lg?] ~ .court for thle purpose of trial, | | '
:'"‘ -"-]'-:I-.':\l 3. . The accused was sr_.lmmone(_:l and after obserwi_ing formalities under:
i section 241-A Cr.PC he was charge sheeted to which he pleaded:not guilty -
' - = {% 5 . and clalmed trial. - |

. d ' - 4, " The prosecution in suppor‘[ of its case has produced as many as
0 0" 271 thirteen (13) PWs and following is the gist of their statements:-

i) Shaukat Ali, S.I. (PW-1) had issued notice/parwana

Ex.PWI1/1 for ascertaining the parentage and address of
application Ex.PW1/2 applied and','obt'ained warrant /s

the PW-1:
'Ex PW1/3 obtained proclamatlon notice uw/s 87 C‘r pC

DFC for its execution. vide application

o against the accused
i) Sikandar Shah, A551stant Director-._Safe’ Cfty Peshawar

(PW-2) submitted challan Ex.PW2/1 against accused.

CRNAMINER. . .

C()l!i'(-"(}i‘._al}i. ‘,mi.ludge. -

O ey PR,

_Semcc Commlssmn in order to make him eligible for the said post ‘had

matter to the Director Anti-Corruption’ Establishment for- criminal

the accused and after receiving the. DFC report. he vide

'_ 204 Cr.PC against:the accused and entrusted the same to
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Muhammad -I‘-Il-\da'eoof- DSP Securitlly Goveroor House
Peshawar appeeued -as PW-3 and stated that on his transfer
as C.0. ACE. Peshawar he had -submitted - final - report
consisting of 3’ pages Ex.PW3/1

' -regxstranon of* case which was ailowed vide letter
"Ex.PW3/2" and. he reglstered FIR Ex:PA against the
.accused, He also probed into the apphcatlon filed by the

"accused to the Director ACE regardlng his | mnocence and

subnutted his report Ex.PW353.

- Zia Hassan, SP Motor Transport & Telecommunication.
Khyber Pakhtunkhwa appeared as PW-4 and stated that -

during the relevant days he was posted as CO ACE

Peshawar. A letter, Ex PW4/1 cqn51st1ng of 4 pages

addressed fo Drrector ACE was marked to him with letter
Ex.PW4/2 ‘through proper channel and he after obtaining

"' permission for open inquiry initiated the, inquiry. He vide

application Ex.PW4/3 obtained the record Ex.PW4{4

‘consisting of 68 paées from Deputy Director Popu!ation
Welfare Department. He also placed -on file the 1nqu1ry

Ex.PW4/5 conducted by Mr. Waqar Ayub oon51st1ng of 9

p!aced-on file the aitested copy of the inquiry conducted
by Muhdmmad Arshad and Muhammad: Israr consisting of

7 pages Ex.PW4/7. and the two lettets Ex.PW4/8 &

Ex.PW4/9. Thereafter he. submitted his final report
Ex.PW4/10.

Zulfigar  Ali,
Department Civil Secretariat Government of Khyber
Pakhtunkhwa (but inadvertently marked as PW-4} being

Superintendent  Population

well conversant with"the mgnature of Noor Muhammad -

and identified his signature on the application Ex PW4/I
consisting of four pages..

Farman Ali, Clerk of Ghulam Ishaque Khan Institute of
Engineering Science & Technology Swabi appeared as
PW-5 and produce the appointment order Ex.PW5/2
consisting of 03 sheets of Pervez Khan He also produced
the joilning report of. Pervez Khan as Ex.PW5/ and his
notice of re51gnat10n as Ex.PW5/d,

Zahoor Ahmad, Executive RHO Peshawal
N;;DRA (PW-6) produced attested. copy of Ithe Form

Junior

-with request forl

Weltare .

" pages while the covering letter is Ex.PW4/6. PW-4 also .
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produced the: attested copy of form. "Hey submxtted by

'the accused for correctlon of his date of btrth on the basis

of tatric _cemﬁcgte and his affidavit -EX.PW6/3 - to

Ex.PW6/S. He aiso-brought the CNIC record of the’

accused:(comput'er:generated form) consisting of 05 pages -

Ex.PW6/6 and the computer generated SNIC and service
card of the-accused Ex.PW6/7 & Ex.PW6/8,

Wagar Ayub Rid: PCS (EG) Officer (PW-7) thén posted
as Senior Member, Board of Revenue, Government of
Khyber Pakhtunkﬁ}wa. was appdinted by Cbmpetent
Authority/Chief Minister .as InquiryrOfficer to serutinize
the conduct of Mr. Pervez Kha:t. He stated that the

accused was summoned for inquiry, charge sheet,

'f.v__. wherein- his date of birth was mentioned as 1958.-He also

statement of allegations and other documents were

provided to him on 16-09-2011. After conducting the -

inquiry, he submitted the inquiry report with annexures

-consisting of 39 pages Ex.PW7/1, He also stated that all |

the six allegations were proved against the accused. He

" recommended legal action on 3 counts i.e. obtaining of -

two domicile certificates, producing MA' Economics

Degree (2" division) to Khyber Pakhtunkhwa Public
Service Commission and obtammg empioyment in

different organizations without obtaining NOC.

Asmat Jan, Office Assistant. Degree’Section, University of |

Peshawar (PW-8) and produced the record/resuit of MA

Economic (F inal) Annual examination 1984 wherein the

name of Pervez Khan is mentioned at Roll No.6467
securing marks 386 in 3% division as Ex.PW8/1: He also

. produced the registration record of accused bearing

registration No.79-P-20062 as Ex.PW8/2.

‘Nazar Hussain Shah, Education clerk.. DC Of_ﬁce District
Khyber (PW-9) produced the record“of domicile of the -
‘accused mentloned at serial No.646 dated’ 25- 07-1992 in .

_the relevant register as Ex.PW9/1. He also- produced a--

letter No.4 (9) 201 1/Admn: dated ]2-0_2-201 1. Ex.PW9/2
regarding the re-verification of the domicile certificate of
accused ‘received from the Assistant Director, Admn;

Directorate Generaliof Population- Welfare, Government
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“Ahf of accused Ex PW6/2’ ‘for. 1ssuance of’ hls MNIC |

wherein his-date of birth wag mentioned as 1958, He also
produced the. attested copy of form ‘“Hey" submitted by
the accused for correctlcm of his date .of birth on the basw-
of ‘matric. ‘certifi cate and his afﬁdavxt "Ex.PW6/3 “ to
Ex.PW6/5. He - a]so ~brought the’ CNIC record- of the
accused (computer generated fom‘l) con51st1ng of 05 pages
Ex.PW6/6 and the computel _generated -SNIC and service
card of the accused Ex.PW6/7 & Ex.PW6/8,
Wagar Ayub Rtd: PCS (EG) Officer (PW-7) then posted

as Senior Member Board of Revenue Govemment of

" Khyber Pakhtunkhwa was appomted by- Competent'

Authority/Chief Muuster as Inqutry, Off icer to- scrutinize
the conduct of Mr. Pervez Khan. . ‘'He' stated - that the
accused was summoned for I-mqulry', charge sheet, "
statement of "allegations and -other documents were

provided to him on 16-09-2011. -Aﬂler conducting the

* inquiry, he submitted: the inquiry report with annexures

consisting of 39 pages Ex.PW7/1. He al?so':stated that all.

' the six allegations were proved against the accused, He

1x)

recommended legal action on 3 counts i.e. obtaining of

. two domicile certificates, producing . MA Economics

»

Degree (2™ division) to Khybér Pakhtunkhwa Public |
Service Commission’ and obtainipg.l'employment in
different organizations without obtaining NOC.

Asmat Jan, Office Assistant. Degree Section, University of
Peshawar (PW-8) and produced fhe recordfrelsult of MA
Economic (Final) Annual examination 1984 wherein the
name of Pervez Khan .is mentioned at Roll No.6467

securing mg.rks 386I,:in._3"’ division as Ex.PW8/1. He also

produced the -registration record “of accused bearing

registration No.79-P-20062 as Ex. PW8/2.
Nazar Hussain ‘Shah, Education clerk, DC Office District
Khyber (PW-9) pré‘duced the record of domicile of the

~accused mentioned at serial No.646 dated 25-07-1992 in

the relevant register- as Ex.PW9/1. He also produced a -
letter No.4 (9) 20117Admn: dated 12-02-2011, Ex.PW9/2

regarding the re-verification of the domicile certificate of

‘accused received from the Assistant Director, Admn:

Directorate General of Population Welfare, Government
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“of 'II,(hybEI'_.'.'_PakHt:u!"'l-khwa. He fLi'i"thleli“‘ stated . thé't.lllil'ie'
verification process was done and it‘was:brought o'nlrecdi"d

that three ou;t'of fotu' elders on- 'i#hosé verification the. :

dormicile was ISSU&d were dead while Pio Din‘had stated

i that he verified the accused on the venﬁcat:on of his other

colleagues. PW-9 further stated that accused was not

traced out on his given address and was not known to

‘other relsidénts of Anai Chingi Khel Bazar Zakha Khel,
" Landi Kotal. Therefore, it was established that accused

had obtained his domlcﬂe fraudulently. .

" Hazoor Bux Mahar. Deputy Chief,- Mm:stry of Planning.

'Deveiopmem and Specm] lmt:atlves Islamabad appeared'

as PW-10 and deposed that on the -gpplication of accused

. Pervez Khan for the post of Monitoring and Evaluation

Specialist, (Social, Sectors. Infrastructure’ and other

Sectors) under the Developmem Project on promoting -

- “Professional Excellence in Planning Commission/P&D

Division (Phase-l)”ithe employment contract was givento
the accused vide letter No.4(383)GfPC//07-Pad-I
Islamabad, dated theé 30-05-2007 ExPW10/1 and vide
order dated 23-06-2007 his joining.report is Ex.PW10/1A,

The appointment letter is Ex.PW10/2, t'hejoining report s’

' Ex PW10/3 and the termination letter datéd 29-09- 2007 ofl

the accused is Ex. PWI 0/4,
Faheemullah -I{han, Senior Law Officer, _Khyber,

Pakhtunkhwa, Public . Service Commission appeared as’

-PW-11 an& produceéd recommendation of the candidates *

wherein accused is mentioned at serial No.2 which as .
Ex.PW11/2, thle des-c"riptive sheets alonglwith experience

sheéts of the candidates including Pervez Khan at serial
No.4 as ExPW11/3 & Ex.PW11/4. He also stated that

. :after recommendation of accused Pervez Khan his .

application Form along with his testimonials were sent 10 -

the requisitioning department. He -also stated. that the
‘Commission has no other documents of the accused

" Pervez Khan except the descriptive sheztoexperience sheet

and copy of the recommendatlon made by the Public

.. Service Con'umssmn

Saleh -Muhammad.. Project ‘Accountant, ‘MSPA!D:_

Peshawar a.tppeared as PW-12 and stated that he received
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an “E-mail from head office Islamabad bearifig "ID

“hro@aideiodal. nel to-his E- mail. ID with. the attachment

' cornprlsmg employment contract and termination letter of
accused Pervéz Khan Khalil. So he: produced the print of

_-'contract and termmatmn of the accused cons:stmg of 5
pages which is Ex, PW]Zz’ 1.

3o After close of prosecution ewdence the accused was exammed u/s

342 Cr.PC wherein he denied the allegations and claimed his innocence

but he neither opted to produce any defense evidence norto give statement

on cath,

" 6. Arguments already heard. _
7. Mr. Azhar Ali, Senior PP- for state assisted by Mr. Qaiser Zaman

Advocate learned.counsel for Populanon Welfare Department argued that

the prosecution has successfully proved that acpused facing trial was a

public servant who had fraudulently obtained two doniiciles one from

District Peshawar and second from. FATA Khyber Agency and used the
*later for obtaining Govt. job as Deputy- Director in Populat:on Department |
T end.age relaxation, He had made tampering in his apphc_atson submitted by
" him before the Public Service Commission KPK . by showing his MA
Economic degree as second division instead of thire! di‘vision. in order to
make himself eligible for the said post. He had also reduced his age for.
. five years through misrepresentation before the court. of Civil Judge by

concealing the dismissal of his earlier suit and appeal filed by him for the

same rehef The accused whlle ini active service of Population Depanmem-'
had served in Ghulam Ishaq Institute of Science & Teclmology as Director
(Students Affairs) - from 01.04.2005  to 10.06.2005 at the salary of °

" Rs:30450 per month , in Planning Commlssmn of Pakistan as Momzonng
Specialist from 05.06.2007 to 29. 07. 2007 at the salary of Rs:75000 per |

- month and in organization “Associate-in Development Pvt. Ltd.” from ;
23.01.2008 to 25.11.2008 at annual* salary of Pakistani. rupees equivalent _ |

" 10 Us$ 40710 per annum without obtaining ‘NOC from his parent'_'.‘

—

dismissed from service by the:r competent authority but during

departmental appeal the dismissal order was converted into ‘compulsory

retirement. The appeal filed by the:accused before the Service Tribunal

was dismissed followed by the dismissal of his CPLA 'by the august

ati Covruption KPK Peshawar ~

o TN
RSy v s SR

department. The accused facing trial was departmentally proceeded and
- the inquiry conducted by PW-7 in his report Ex.PW7/1 had fully

established the allegations against-him and was found guilty.’ He was-
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“ .Supreme Court of Pakistan. Therefore. the _élceuded ”rn'ayl--"_kind'!y be
. .~ convicted and sentenced in accordance with law.

8. On thie contrary accused fac':'ing trial in his oral ‘submissions/written

.~ points as well as in his detalled and- ]engthy answers to the questions put to

_hlm u/s 342 Cr.PC has claimed his i mnocence inter alia on the grounds:-

a.

O huy
gPraade

Fpeg ia’q' 5iFg 1

EITEIAP

VTR

Spl‘tlgla Judge
on KPK ‘ Peshawar.

that he was not a publu. servant during the penod in which
the alleged offences are fa]hng, therefore, he cannot be

tried under Anti-Corruption Laws.

~ that obtaining of two domiciles is not an offence as the
_accused has surrendered his domicile of District Peshawar
‘two/three: weeks before obtaining his second domicite in

the year 1992 and in this fact is admitted by PW3. The.

copy of the letter of accused addressed to the Deputy
Commwsmner Peshawar for surrender of his domicile is

available at age 257 of the file.

* that the post of BPS:18 and above was not against regional

quota as admitted By PW-11 and the age relaxation was

.given .to the accused due to his_'previous_gov,emmeht'\

. service as such no benéfit was obtained by him from his

domicile of Khyber :Agéncy«’FATA in his appointment as

- Deputy Director.

that there is no ewdence regardmg the alleged tempenng in

the application submmed by the accused before the Public

" Service Commission. In fact the accused has mentioned i in -

his application Form:*MA third: division™ as evident from
the copy of the said"'Form Ex.PW4/D-1 available at page

268 of the main file. The accused was not appdinred against,

the subject post on the basis of MA Economic rather he’
. was having M.S¢. in Rural Development on the basis of

which hie was appointed. Even otherwise there is no expert

opinion regarding the alleged tempering in-the application

Form.

that there is no evidence that accused had dishonestly and

. fraudulently with guflty mind. was posted as public servant.

Thus the case’of prosecution is neither covered by section
5(1) of PC Act, 1947 nor by .any schedule offence
contemplated in Pakistan Criminal Law Amendment Act,

1958. .
that no inquiry was conducted by the ACE offi crals and the

case was regrstered on the report of 1nqu1ry \commlttee
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AT o conducted by Muhamimad Aleem a.ncl Noor Afzal who
- | | " never appeared as PWS in this case. Thus the statutory
; __',- e Y requlrements of section 3 of West-,Paklstan ‘Ordinance.
1961 were v1olated ' I_
g that neither crime scenes wele v151ted by the LO/PW nor
. the -allegations of the inquiry pomm1ttee were verlﬂed
through "s-ources,‘-'théréfore, the very submission-of challan
/s 173 Cr. PC without compliancé of section 3 Df the
Ordinance ibid was unlawful
- h. - that the accused cannot be conv1cted on the tamted inquiry
- report which was conducted by the adversaries of the
accused with mala ﬁde'ahd ulterior motive. '
R . that no person/witness of' the departments appeared in the ‘
witness box. thus the witnesses who are record keepers, 1t
‘eliminated from the' list of witnesses then no witness in
- support of the charges are available.
_| that the civil misconduct reported thmugh unvenﬁed
departmental inquiry cannot be substituted as a prouf for
criminal misconduct.or any offence.
k. that the ﬁlea of losses to the government exchequer has
" been negated by the fact that all the -disputed amount of
about 8 million had been paid to the accused.
{. that this court being: the court of evidgnce cannot ‘convict

the accused without concrete and cogent evidence

Lo do

necessary for establishment of criminal offences.

that the dismissal of CPLA by the august Supreme Court of

Pakistan ancl the dismissal of service appea] by the Services-

i

iy

: 0732}
=

,.
L
T

Tribunal are not valid ground for estabhshmg the criminal

liability of the accused as the CPLA was dismissed on the
ground that there was no question of public importancé
while the dismissal of the appeal by the Services Tribunal
" was the result of misinterpretation of rules and 'mis-
S . - ~© , concealing of record.
K n. ~ that prosecutién was under legal obligation to prove the
. , _ contents of FIR under the provision of Qanun-e-Shahadat
ATTESTED o cannot press into thé service issue in criminal case.
. o. that the misconduct.of the accused on the civil side is not

equivalent to the ciiminal misconduct as the standard of

XAy : proof in both the cases are different.

~ Court.of Special Judge
Auati Coer uplmu KPK Peshzwar

TP
S A
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' C vop. that the irnere‘ allegétions of servi:ig" in'othef '-depertr'ne'ntl'-

3 Con without NOC whlch are denied and-not proved makes no.

cnmmal offenc;e

_ | q. that. the validity and -authenticity of civil suit-for correction
i I - ofthe:date of birth'criiihot be agitated before this court,
S -,_' I that the‘issue of two -domiciles.also does not come wrthm

the domam of this court

o o s. I. that the accused was appomted by the Public Service

Commission and it was the domain’ of the commission to

ke i e it

Semsecotreo. o consider  the applieation and cerincates before the

appointment of accused which was did accordingly.

9 - Therefore, for the, above mention reasons} and in light of the.

' Judgments reported in PLD 1987 SC 250, 1984 PCr.L] 3098 (Lahore) PL]

: : b .-.1980 SC 300, 2017 PCr.L] 218, PLD 1961 (W.P) Lahore 684. 2004
; , IR BERAE " - ,PCr LJ 1895, PLD 1965 SC 605, PLD 1987 SC 304,-1983 PCr.L} 1577,
| . © PLD 1975 SC 331 and 1997 MED 2282 the accused s lizble to be

acqumed o

10. I have considered the above 'submission"in light of the record and
Ievidence produced by the prosecution. -

11. . Before giving findings on the merits of the case in light of the

evidence produced by the prosecution against the accused. it is worthy to

Sai§ [urdeg . :
| TSy
o7 - /L. lo2 o

-‘:mentioned that both the prosecution and accused during- the arguments

‘have referred to the metits of the departmental proceedings, to the decision -
* of Service Trlbunal in appeal filed by-accused agamst departrnental appeal '
and to the Judgment of August Supreme Coutt in CPLA filed by the

L H

_accuséd. The learned Senior PP while placing reliance on report EX.PW7/1 "

._' of PW-7 during departmental proceedings. on the"judgment of Khyber-
«: . Pakhtunkhwa Service Tribunal, Peshawar c_lated ’_119-_]]-2015. appeal

——

" . No.838/2012 by the accused and on the judgment- of august Supreme -
) - Court in C.P. No.216-P/2016 vide which leave was refused to accused has
tried to convinced this court in departmentai proceeding vrde report -
ExPW7/1 the accused was found guilty and appeal before Service
Tribunal and CPLA of accused wés-dismissed. The CPLA filed by the

oL : - accused was also dismissed by the August Supreme Court of Pakistan and

leave was refused, therefore, the accused is also liable to.be-convicted in.

- ATTESTED | S T |
S .+ this case as well. I am afraid that instant criminal proceedings are separate
- L . and distinguishable from departshental proceeding's; and decision of
_ 'L:';"'“ TL*;L R e Service Tribunal in Civil appeal of accused and the disrhissal of CPLA
Court ot S5eciul Juﬂbe e cannot be pressed into for conviction of accused on the charges of criminal

Anti.Corruplion KPK Peshawar
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L - .0 . . reportedin PLD 2002 SC 13 has held that-

service matter are distinguished. Both the proceedings cannot be

: o . o terined as  synonymous* and interchangeable.  Disciplinury

proceea’mgs and criminal proceedmgs are quite different from
each other have alrogerher different characrer:sucs and there is
nothmg common between the adjudicative fomms by whom
separate prescribed procedure and mechanism is followed for
adjudication and both the forums have their own domain of
Jurisdiction. -Decfs;fan of one forum would have no bearing on the

decision of other forum in any manner whatsoever.
- |

1 ST 12, The said principle was also followed by the honourable [slamabad

High Court in its jﬁdgmenlt reported in PLC (C.S.) 537, thus the criminal
liability in the case cannot be proved on the basis ‘of departmental
-procee:ding. judg;'nents of Service Tribunal and. of August Supreme Court.
Moreover, the definition of misco;iéiuct in service matter may include any

EOR T transgression of every rules, every conduct. inconsistent with faithful

-discharge of duty. act of bad gove-mance. imprcpef conduct, doing of

 something by a person inconsistent with conduct expected from him by

;m_mﬁﬂﬁ’

. substituted with definition of criminal misconduet.

a1
et

AP RPY-DP

A% S

<.

departmenta! procéedings and the inquiry report Ex.PW7/1 were done in

asa result E;f rivalry of his departmental colleagues are also misconceived
and this court while determining the guilt or innocence of accused in
present criminal case, have no authority or power to pass any comments in,
this judgment about the r'neriits of departmental -proceedings or for that
miatter to give any opinion on the judgment of Service Tribunal in appeal

of accused, In the same way this court cannot -consider the lengthy

arguments of the accused in respect of the definition of misconduct in .

seWice matter, the interpretation of various rules and case law which have

m'ESTED a_r " 1o nexus with criminal proceedmg This cowt is only reqmred to .

W determme that whether the prosecuuon has proved its case beyond any
A Lo ,shadow of doubt or not. It may also be added that any offence if proved
XA INER ‘may be termed as misconduct .but it cannot be held that the proof of

Court of a Jog

L! . . . UL . ~
it Con Upnou N ‘-Judge misconduct in service matter also be an offence, Thus it can-safely be

PK. Pt‘sha war

-
-

offences in instant case. The august Supreme Court in its 'judgmeht'

"Disciplinary proceedings’ and Criminal proceeding as used in -

-relevant rules but such act on the part of civil servant per see cannot be -

II3.’ Simiia:iy, the submissions of accused to the' effect that the

violation of rules and was initiated on the ground of persenal grudges and
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~ concluded that the acquittal of accused from criminal hab:hty be:ng not

| proved beyond any shadow of doubt cannot be based for any benefit to the

accused. in departmental proceedmgs Likewise no benefit cari be taken

' -frum departmental procecdmgs in favour of prosecutlon in this case as the
, __sta.ndard of pmof in both proceedmgs are different.

14" Havmg said that, now I will consider the prosecutmn ewc[ence in
Ilght of the prmcsple of criminal }unspludence and standard of evidence

requires for proof of cnmma} offence

‘_15." It is the case of prosecution that the accused. had succeeded in

getting his job as Deputy Director, Non-Technical (BPS-18) by making

. tampering in his application to the extent of MA Economics Degree by

showing it as passed in “Second Division™ instead. of “Third Division™,

.The second allegation against the accused is that he had obtained two

dom1c1les one from District Peshawar and second from Khyber Agency in

a fraudulent manner. The later domicile was used for obtaining the seat of
Deputy Director Non-Technical ( BES-!S) and for getting age relaxation in
Jprder to make him eligible for the said post, The third gllegation leveled

by the prosecution is that the- accused had obtained a court der-:ree-:b}'; -

concealing the dismissal of his previous suit and appeal for the same

- relief. The other allegation of the prosecution a;gainst the accused while in

service of Population Welfare- Department had served in Planning

Commission of Pakistan, Ghulam Ishaque Khan Institution of Science and

| Technology and in Association of Rural Development without obtaining
I;JOC from his parent- department aﬁd during the said.period he was also
* getting salary from government against the onglnal seat and also received
- remuneration from the said three organizations. .
16, In support of the allegations of serving in other institutions by the .

accused against remuneration without getting NOC from his parent .

department, the prosecution had produced Farman Ali Clerk of Ghulam
Khan (GIK) Institute of Engineering Science & Technology (PW-5) who

= brought the- appointment order of accused Ex.PWS5/2, joining report

- Ex.PW/3 and notice of resignation:of accused Ex.PW5/4. Hazoor Bux.

- Deputy Chief ‘Ministry of Planning 'Development & Special Initiative,

‘\:? . J@‘
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Islamabad (PW-10) produced' the contract {etter consllisting of 05 pages as .
‘Ex.PW10/1, appointment letter of accused as Ex.PW10/2, the joining
- report of accused as Ex.PW10/3 and his termination Iettef as Ex.PW10/4.

| Saleh  Muhammad. Projéct - Accountant  MSPAID.  Peshawar

(PW-12) produced the contract and termination of accused as

* PW12/1. The statements of PW-5, PW-10 and PW:12 and the documents

produced by them can only prove that the accused had served in these

(.0]0. g
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_'departments without NOCs from l'llS parent department but it do-not prove
that the accused was 1nvolved in am trade. The serving of accused in other
h '.:-departments without NOCs per se makes no criminal offence.’ The.failure
-on the part of accused to obtain NOC might had been. in violation of the
::Rule of Civil Service but'such-f;jlure is. not a criminal offence. Thus
‘obtaining _IObS in other mstltunon w1th0ut NOCs. from parent department
‘might be a mlsconduct w1tl11n the definition plOVlde in the service {aws

| but such act on the part of accused makes no criminal offence as such he

cannot be conwcted for sérving in other department without- obtaining

'NOCs from his parent department. In this respect reference can be made to

the judgment reported in PLD 196 [ (W.P) Lahore 684.'

_:17. The prosecution also ailegea that the accused had obtained Ex-

Parte Court decree in fraudulent rha,nner for cha,ﬁging his \datg of birth
" from 20.04:1958 to 13.12.1963 by é"oncealing the-'t_ilismissal of his previous

suit and appeal-for the same relief. The learned prosecutor also contended

that the fraud of accused in. respect of change: of his date of birth is.also

"__ev1dent from the fact that he had passed his matric examination in.1975

whlch 'was not possible in 11/12 years, it he was born.on 13-13- ]963 In

T.hiS respect the prosecution produccd Zahoor Ahmad.. Junior Executive

 RHO, Peshawar NADRA as PW-6 who brought on record .z, Form “Alif’

of accused Ex.PW6/2 for issuing his MNIC, attestéd copy of Form *Hey’
Ex.PW6/3, affidavit Ex.PW6/4 submitted by accused for correction of his

- date of birth on the basis of his matric certificate Ex.PW6/5. CNIC record
" of accused Ex:PW6/6, computer generated CNIC of accused Ex.PW6/7

and his service card Ex.PW6/8. The documents produced by PW-6 only
tell that the date of birth of accused was changed to 13-12:1963 after
fulfillment of legal formalities in the result of court decree. Héwever, 80:
far as obtaining of ex-party decree in civil case for changing the date of _

birth of accused is concerned, it was obtained through judicial verdict on

"the basis of whiqh correction to-the extent of date of birth in SSC

certificate and in his CNIC were made. The forum for dgitating the £x-

Parte decree is the court which passéd the decree. The validity of the
'decree can only be challenged. on the grounds mentioned in section 12(2)

" CPC. If any misrepresentation or concealment of -fict-was done by the

accused in his civil suit. it is for that court to consider it but it does not

comelwithiri the domain of this court. The only tegal course available for

before the court which passed this decree. Moreover. the ex-parte decree

Antl Corrupticn KPK Peshawarwas obtained by accused before | joining his service in Population Welfare
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: 'Department and PW ? in. h;s report Ex PW?.] also held that the charge of -

the department in this regard-will not be in older
18.  The ailegation in réspect: “of obtammg the. two domiiciles is
con51dered in light of the ewdence produced by the prosecution and the

defense taken by the accused In thls respect the prosecutlon has produced -

Nazar I-Iussam Shah, Education Clerk Deputy Commissioner Office.

: Dlsmct Khyber as PW-9 who brought on record the entry of domicile of
“accused at S.No.646 dated 25-07-1992. He also-produced the letter No.4

(9) 2011/Admin: dated 12-02-2011 regarding re-verification of the

domicile of accused received from Assistant Director, Admin: Directorate

"General Population Department Ex.PW9/2. He further stated verification
. process was done and it was brought on record that three out of four elders
- on whose verification' the domicile. of the accused was issued were dead

" while Pio Din had stated that he verified the accdéeé at the instant of his

ot'her colleagues. PW-9 also stated the accused could not be traced on the

gwen address and was not known to the residents of that area. Therefore,

1t was established that the accused had obtamed his. domlcxle fraudulen{iv

-Aftex‘ taking into consideration the statement of PW.9 and arguments of i

the prosecutlon and defense, this court reached to the conclusion that there .

s no legal bar in obtaining of second domicile by the citizen of Pakistan.

The ‘pre-requisite for obtaining of second domicile is that a person who

wants to obtain second domicile shal! surrender his first domicile to the

Deputy Commissioner concerned who :ssued the first domicile. In the

. present case a letter addressed by the accused to the Deputy. Commissioner

© Peshawar is available on the file vide which he requested for surrender of -

his domicile of Distriot Peshawar.-._'ll'he_le,amed Senior PP argued that
second domicile can only be obtained-if first domicile is cancelled but the *

accused did-not prove that his domicile of District Peshawar was cancelled

. by the Deputy Commissioner Peshawar. He further argued that the record
. produced by the clerk of the office Deputy Commissioner District Khyber,

PW-9 in unambiguous terms has proved that the domicile from Khyber

FATA ias .obtained in fraudulent. manner.- The first argument of the .

prosecution cannot be accepted for the reason that when the accused had

sent a letter to Deputy Commissioner Peshawar: for surrendering his

- . domicile, then it was for the Deputy Commissioner to pass an order on the

letter. The accused could not be expected to prove that whether his first
domicile was cancelled or not. Even otherwise if it is accepted thaf second . -

domioile was obtained in the.preseﬁce of first domicile. itseif was not an

N © offence. So for as the second argumients of the prosecution to effect that
I iy P N Pebhaw;)r

the domicile from Khyber wes fraudulently obtainsd is concerned. it is

—
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. = o --'suffice to s'ay that the penal clause"rfor obtaining domicile through fraud is

prov1ded in Rule 26 of CltlZEDShlp Rules, 1952 whlch is produced as

s S ' coe (1) Any Mag:srrate of the f}‘i‘t c!ass a " proy mua!
f , : ) government or the Federal government on’ recefving information
1 ' | that person has obtained his certificute of citizenship certificate of
registration as a citizén of Pakistan, certificate of domicile or
certificate of nqturﬁ!iza'rz‘o-n'. by fraud, false represe'nrarion- or the
concealment of any mateﬁ'a! fact or that his certificate of
naturalization has been revoked, muy cuthorize or require «
competent Magisirate to authorize a police officer under section
155 of the Code of Criminal Procedure. to.investigate the truth of

the information. i

(2) If on the resub‘ of the investigation it appears that

§ . _ - person has que statement orfurm.ﬁ'hec{ information which comes

- wath_fn the mischief of section 2 of the Act. the Federal U-.I"

, v Provincial Government .may direct .that the said person. be

- o -\prosecured under section 177 of the Penal Code (XIV OF 1908), clvr'
7 under any other-law for the time being in force.\

(3) A conviction by the Court shall- render null and void

S

3
-
Y

any cerrzfcare mentioned in sub rule (1).

19, Similarly, PW-7 during depanlnelnal mqun’) in hIS report

Ex.PW7/1 has recommended that actlon under paragraph 20(d) of Khyber
Pakhtunkhwa . Public Service Commission Regulations, 2003. the

Commission may initiate action against the accused in addition to action

.Y AN

..___under sect'ion"3 of Khyber Pakhtunkhwa Removal. of Service {Special

Powers) Ordinance 2000 for have been found guilty of niisconduct,as-. ,

‘defined in section 2 (c) ibid subject to opinion of. Establishment

Department. Thus keeping in view-the:above legal provisions this court
cannot convict the accused for se;cd_nd domicile -in this case and the

_ aécused could only be prosecuted by the provincial government under

-~ .. - - Rule 26 of the Citizenship Rules;: 1952 or by the Commission under
" paragraph 20 (d) Regulation, 2003,

20.  Itisevident from Ex.PW11/2 that no zonal allolcation was involved

) “in the subject seat being Grade-18 post as such all the five posts were to be
ATTESTED '

filled purely on merit basis and the accused was at serial No.2 of the merit
V/L .- list and was appointed as Deputy Director Non-Technical. thus the

S allegations of the prosecution that.the accused had used the domicile of

E;\J"LJ’\ )f\{‘ﬁ"
Court ¢!

-fATA for securing his job is without substance, Similarl-y the arguments
Anti Corruptiy '

gfu.i o Ju(}ge
t PR Peshawarof the prosecution to the effect that the accused had obtained age

under: - S : — _

-
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- : | ’ relakation on the basis 'off“'domicilfl:' from Khyber Agencly is also devoid of
“any merit, as the agé relaxation of 10 years was given'to the accused on

the basis of his previous government service vide letter bearing No.SOR-

v (E&AD)6 1/2004/Vol: 111 dated 08.01 "004 of the Establishment
Department Khyber Pakhrunkhwa addressed to the Secretory, Local
Government and Rural D and Development, the copy of which was

- - endorsed to the Commission as admitted by PW-11 in his cross

examination. | .

21. The prosecution also alleged that accused while submitting his
.. “Application Form™ before the Public Service Commission for the seat of
-Deputy Director (Non-Technical) -(BPS—!S) had made tempering in his
I_forrn by mentioning the marks of his MA Economic degree as 495/1100
“Second Division' instead of Third Dlwsmn Thﬁ accused had purposely
made the tempering as Otl‘lE{'WISE he was not ellglb]e for the subject post.

_Thus he. had fraudulently succeeded in getting the subject seat and had

caused losses to the exchequer. On the contrary, it is the_spance of the

gécused that he never claimed his MA Economic degree as “Second
Division” and he had mentioned: it.as “Third Dmsmn in his app[:cat:on
. -_form He also contended that his appomtmem was because of his M.Se
_2 : ~degree in Rural Development from Smdh University.
(N 22.  The statement of Asmat Jan. Office Asmstant Degree Sectlon,
£ :.\ _ Umversuy of Peshawar produced the Gazette Book of MA Economic
" (Fmal) annual examination 1984 in which accused appeared with rolj
No.6467 and scored 386 marks and passed his MA Economic in third
division as evident from Ex.PW8/1, The accused also admitted that he had
-~ passed his MA Economic in third division, so there is no serious disphte
b - , ' regarding the “*Division” of the MA IEconomic degree. |
' 23.  The fundamental question which needs consideration of this court
| is that whether the accused while slubmitting his “Form™ before the Public
Service Commission had mentioned his MA Economic degree “Second
Division” due to which e was app;\i-z-;'téd on the subjéct seat or ndt" The
prosecutlon in tlus respect produced the representative of Public Service
Commission as PW11 who produced the copy-of recommendation of the

! . ' Commission as Ex.PWI 1/2, the descriptive sheet alpng with experience

. sheet -of the candidates including Pervez Khan at serial No.4 as
ATTESTED - ExPWL1/3 & Ex.PW11/4 in which bis qualifications are mentioned as

V * Matric II Division, FA 518/1100, BA 321/550 (1992 improved) and MA
Y - Economic 495/1100 (in parts) and no other qualifications of the accused is -
E,‘-\-Z RRIIR mention in the said documents. The descriptive sheet tells that the marks '

Court ;i
- vl Fd i ]J 13 . . e H . . . .
4 Corzupligy :\p‘[\ ﬁdgt of MA Economic are mentioned as 495/1100 in the descriptive sheet

| eshawgp

f



;Y

WSS

e £

Of . L

[EIr
P

F c.:"{ ?rST TJ’)

Court o1 N Judge

-~

2

P which came to 2nd dii#isiori:'lt can also be seen iri'Ex'.PWI 1/4 'tliat-lt'he

marks. of ‘Matric, FA and BA-are typed one while the marks of MA

'Economic are written with hand writing. Thus this fact creates reasonable

_doubt that why the marks of . MA Economic are.mentioned with hand

" writing. Moreover; during departmenta! proceedmg conducted by PW- 7

. the Public Semce Commission had provided the detail of qualifi cations of

.Ithe accused through a letter from Deputy Secretarv Public Service

Commission to the Secretary Board of Revenue and Estate Department

'_Peshawar ancl this letter is available at page 33 of Ex:PW7/1. The said

letter tells that the accused was also having the degree of M.Sc in Rural
Development. The seniority list -of .the accused: EX.PW4/D-4 is also

available on file wherein his name is mention at serial No.13 with

-qualifications of M.Sc/LL.B. The-prosecution while placing reliance on

the staten-i_eiit of PW7-and on his report Ex.PW7/1 during: departmental

. proceedings argued that the accused was appointed on the basis of his MA

':cnmmal case as the standard of proof in departmental proceedings and in -

_Econormc degree which was tempered one, however the report Ex.PW7/1

_durmg departmental proceedings is not equal to the evidence required in a

'crlmlnal case are totally different. In the former proceedings the evidence

15 always considered on the balance of probability while in criminal case

the standard of proof is that the prosecution shalt prove its case behind any

shadow of reasonable doubt. So. the writing of the marks of MA

Economic Degree with pen and non'—mentioningiof' other qualification of

- accused in descriptive shieet alse creates doubt in the prosecution case.

24, Itis an admitted fact that the original application *Form™ submitted

- i:vy the accused before the Public Service Commission white appiying for

post of Deputy Director Non-Techinical (BPS-18) is not available with -

‘Commission as the application “Form” along with his testimonial and

. recommendation letter were .sent to the requisitioned department as

—

' adrrii't‘tecll by PW-11. It is also.admitte'd fact that the personal files of the

accused facing trial were missing and lost and never traced out. In this

.i-espect disciplinary proceeding against one Muhammad Khalid PMS

'lo Government of Khyber Pakhtunkhwa. Board of. Revenue & Estate

(BPS-17) was initiated but the charges cannut be proved. However, the
ctipy of the application “Form™ of. accused is available on file which is
Ex.PW4/D-1 wherein his MA Econoniic is mentioned:.as “Third i)iyision“
and in his qualification his M.S¢, in Rural Developrﬁént from Universitjf

i)f Sindh is ‘also mentioned and this fact is also evident in the letter from

Ann Cm rupliosn A7k i’eshawér Department Peshawar, available at page- -33 of Ex.PW7/1. So in presence

> . Page160f.18
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-of two degrees one, of MA Econom:c in thlrd dwrsmn and second M Sc. in
-jRura[ Development it is not clear that whether the accused was appointed
- on -the basis of. M.Sc. in Rural Deve!opmcnt or on the basis of MA'
“ Economic by showing it to be passed in 2™ d1v1510n These facts creates

‘reasonable doubt in‘the prosecunon case,

25. It is also worthy to mention that the iriquiry in this case was

,:initiated on the basis of [éttef;.-"lEx.PWAl.’l from the Section Officer
(Establishment) addressed to the Director. ACE. Khyber Pakhtunkhwa.but |

this Section Officer was never produced by the .iarosecution as PW in
support of Ex.PW4/1. Similarly, PW-4 who conducted the inquiry in this

case had taken into possession the record consisting of 68 pages as

- Ex.PW4/4 and the report of inquiry conducted by Noor Afzal and

Muhammad Aleem is part of PW/4/4 in which phey had recommended

legal action agamst the accused but the prosecutmn did not produce the

said two persons in support of their inquiry report. Mr. Noor Afzal could

not be produced being dead and the prosecutidn instead-of producing the

other ‘inquiry officer Muhammad Aleem has examined Zulfigar Ali.

‘Deputy Superintendent, Population Welfare Department who had only

identified the signature of Noor Afzal on the letter Ex.PW4/1 but did not

.say eny single word about the inquiry report of Noor Afzal Khan and
-Muhbmmad Aleem. The original of Ex.PW4/4 was also not produced
during the instant trial, Thus adverse inference in terms of Article 129 (g}

.Io‘_f Qanun-e-Shahadat Ordinance. 1984 will be taken against the

prosecution for non-production of Muhammad Aleem, the other inquiry

“officer.

26. It is-also worthy to mention that.most of the allegations including

the tampering in MA Economic Degree leveled by the prosecution against

the accused pertains to the period in which he was not a public servant,

therefore, in light of the judgment of the august Supreme Court of
Pakistan reported in PLD 1987 SC 250 the criminal proceeding under the

' ACE law also create doubt on the prosecution case. It is further added that

previously an inquiry No.1522/2011 was conducted on the similar
allegations but was filed without an3lf legal action agair;st the accused.

27.  So far as, the application of the learned Public Prosecutor for
summoning of the auditor in suppcirf of the losses caused to the exchequer
is.concerned, it cannot bcj.con-sidered at this belated stage for the reasons
that the report of auditor available on the file only shows the salaries and
other emoluments received by accused but ‘during the departmental

p’roceeding the accused was found guilty and recommended for dismissal .

Anti CorruP“"“ K K Peshawar from service. He has assailed his dismissal in departmental appeal which

i
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bt Court of Pakistan against his compulsory retirement were also dismissed,

. thereafter, the Provincial Government had paid all the pension benefits to

the accused and in this scenano the statement of Audltor as PW has no -

‘significance in this case. ,
.28 Asaresult of the abové'"dzscusmom lam of the considered opinion
'_thlat the criminal. liability ofthe -accused facmg trial is not established
through concrete and trustworthy evidence required in a criminal case,
therefore I while extending benefit of doubt in favour of acousecl Pervez
. Khan, acqmt him from the charges leveled against him. He is on bail. He
\- and ‘his sureties are discharged from the liabilities of bail bonds, The
"Iapplication of " prosecution for sur’hmoning of auditor as PW stands
.dismissed. | -
‘29. This file be consrgned to the record room after completmn and
compllatlon while the files of previous two complamtshnquxrles bearmg
, N0.23/2005 and 1522/2011 requisitioned on the application of accused be

. retumed to-the office-of Director, ACE.

*‘Announced.
Peshawar.
- 01-12-2020. e
; (Ikhtiar Koy
. ' ) . Special Judge.
i . \ R ~ Anti-Corruption (Provincial),
: ‘\‘\»’1 G i -,J,w KKhyber Pakhtunkhwa,Peshawar.
- - ' . Certificate, L BT

Certified that thlS Judgment consists of Eighteen (18) pages. each
f which has been 51gned by me.

™ special Ji J"'E'ge

QTTI | - ‘ Anti-Corruption {Provincial},
ESTED L : Khyber Pakhtunkhwd,Peshawar.
: EXA

. Court o! SHCUL oll{]”(.‘
Antl Curl uptios iNPK l’eshawar

. was accepted and he-was’ oompuléory retired from his sérvice. The appea)

-before the Service Tribunal and hlS CPLA before the august Supreme. -
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‘ 'ﬁ " =BEFORFE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE,

TRIBUNAL,
In Service Appeal No. 2514 /2021.
Mr. Perveez Khan e (Appeilant)
Versus

The Govt. of Khyber Pakhtunkhwa through Chief Secretary & another ... (Respondents)

PARAWISE REPLY/COMMENTS ON BEHALF OF THE RESPONDENTS.

Réspectfu]ly Sheweth,

PRELIMINARY OBJECTIONS.

I.  That the appellant has got no cause of action to file the application.

2. That the appéllant has not come to Court with clean hands.

&

3. That the application is filed only to waste the precious time of the Honorable

_ ( Tribunal. |
4. That the applicetion is hope'lessly time barred.
5. That the application is bad in its presen;[ form.

6.  That the application is based on distortion and concealment of facts and is not
tenable in eye of Jaw.

7. That the appellant has been estopped by his own conduct to file the application.

8.  That the appli;:ation 15 liable to be rejected due to non-joinder and mis-joinder of
parties.

=

9. That the appellant motive behind the filing of application is to  skillfully
camouflaged the ground reality of the penélty of compulsory retirement from
~—= service awarded to him for possessing of (i) fake master degree (ii) dual domicile
(iil) concealment of facts from the Court, have managed to get ex-parte decree from

Court (vi) parallel service rendered in other Govt/Non-Govt organization being

S _‘___,

employee as Deputy Director of- Population Welfare Department, Khyber
:
Pakhtunkhwa duly inquired by the SMBR, appointed as inquiry officer by the Chief
Minister, Khyber Pakhtunkhwa. - : NS
- *’, \":'-'-J'— % - R

10. That the appeliant after compulsory retirement filed an appeal before the S\e‘rvice

. 4 . teyda i R T T
- Tribunal Peshawar which wastismisesd on 1687122013
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12.

13.

14.

15.
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That after dismissal of the Service Appeal by the Khyber Pakhtunkhwa Service

Tribunal Peshawar the appellant filed CPLA before the August Supreme Court of

Pakistan which was also rejected on 13-09-2019.

That }aﬁer dismissal of the CPLA the appellant filed review petition before the

Honorable Supreme Court of Pakistan. The review petition has also been dlsmlssed

on 04-,12-2019.

|
That Fraud, misrepresentation or want of jurisdiction are grounds for filing of
application under this section, but if these grounds are missing in an application,
then it is not maintainable. However, the superior courts of Pakistan had held

decision on this issue as follows:

“12(2) C.P.C. Where the material on record failed to indicate that there was any

element of fraud or misrepresentation in the matter or there was any want of

_ jurisdiction of the court, provision of S 12 (2) of C.P.C. would not aitract”. Bear

perusal of CPC are as under.-

"~ “Where a person challenges the validity of a judgment, decree or order on the plea

- offraud, misrepresentation or want of jurisdiction, he shall seek his remedy by

~making an app!fca!ion to the Court which passed the final judgment, decree or

order and not by a separate suit”.

_ That summoning witness is the sofe prerogative of the Service Tribunal and if deem

appfoprlate may call a witness but such application has not been moved in Service
Appeal No. 838 of 2012 in which the inquiry was alleged to be conducted against
the procedure. The punishmcﬁt of compulsory retirement was upheld till Supreme
Court of Pakistan.

That on perusal of the allegations made against the appellant and findings of the
Honorable Tribunal as well as the Supreme Court of Pakistan do not suffer from

1
any factual o']r material lacunas and are completely based on facts.

1
1

Hence it is S‘,Iubmitted that the entire allegations leveled against the appellant were

I
1

proved in Service Tribunal Peshawar Khyber Pakhtunkhwa which was even upheld
by the Supreme Court of Pakistan. So far this application for requisitioning file of
Service Appeal No. 838/2012 and summoning of Alhajj Mazhar Sajjad first Inquiry

Officer is based on malafide intention.and hence denied.
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makiﬁg an application to the Court which passed the final judgment, decree or
order and not by a separate suit”. In‘ such scenario neither fraud nor
misrepresentation of the facts has been madg: by the respondents which were
acknowledged by fhe competent court of jurisdiction (i.e Service Tribunal in }ts )
Jjudgment dated 19-11-2015). Moreover the application under section 1é(2) CPC is
to be filed before the Court which pass the final judgment, in such case the
.épplicati_on under section 12(2) CPC is to be filed before the Honorable Supreme
Court of Pakistan which has ultimately -rejected his appeal as well as review
- petition,
6. Para-6 of the application is incorrect. Detail reply is already given in para-5 of the
facts. |
ih_\l’;‘;:l-?“of the application-is incorrect. Detail reply is already given in para-5 of the
facts. 3
_&I_ Para-8 of the application is incorrect. No fraud or misrepresentation has been done.
Detail reply is aiready given in para-5 of the facts.
2 Para-9 of the application is_ incorrect. The appellant has tried to mingle the facts
brought in the proceedings in the Criminal (iourt which has no relevancy with the
proceedings of this Honorable Court. The ingredients of section 12(2) CPC is not

applicable to the present case of the appellant.

10. Para-10 of the application not pertains to respondent hence denied.
PRAYER.

It is therefore, most humbly prayed that on acceptance of the instant replj' the
application of the appellant may kindly be dismissed with cost.
Any other relief which the respondents have not prayed for, deem appropriate in the

circumstances of the case may also be gran ted to the respondents.

. e /\ —~

Sectetary to Govt of Khyber Pakhtunkhwa

Population Welfare Department
Respondents No. 2
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1 . Before the Khyber Pakhtunkhwa Service Tribunal, Peshawar.

In the matter of Service Appeal NO 2514/2021

N
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. PERVEZKHAN  VERSUS CHIEF SECRETRY GOVT. OF KPK &
E - OTHERS |

|
. ‘ o
REJOINDER ON BEHALF OF THE PETITIONER IN RESPONSE TO

PARA-WISE COMMENTS

!
!

N

i
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With the instant Rejoinder the petitioner very respectfully seeks permission
hereby to further fortify his averments ma:dé in his appeal and rebut the negative
averments made in Reply of the respondents. Para-wise response is as follows: -

$TSTEE i

PRELIAMENAY OBJECTIONS:

1. Contents of para-1 of the reply are incorrect and misleading. On accrual of fresh

} cause of action from the judgment dated 01.12.2020 of the Special Judge,
| ‘ Anti-Corruption Establishment Court (provincial) on the same charges the
) appellant has got locus standi to file the instant appeal as held by the
superior courts in its reported judgments referred in appeal, now binding on
the respondents under Articles 189 & 190 r/w 201 of the 1973 constitution
of the Islamic Republic of Pakistan. -

2. Contents of para-2 of the reply are incorrect and misleading. The appellant
being civil servant and aggrieved from the final orders dated 14" January
2021 and of 01* February 2021 (page 152,153) of respondents 1 & 2
-respectively communicated, has preferred his instant appeal which is within

; the prescribed period of time. This Tribunal has got jurisdiction to entertain

# _ the same as a fresh cause of action has arisen within its jurisdiction.

3. Incorrect. The appeal is in accordance with law and judgments of the
superior courts as quoted in appeal. Therefore entertainable.

i 4, Contents of the para-4 of the respondents’ reply are incorrect and misleading,

therefore, 1s denied.

W 5. Contents of the para-5 of the respondents’ reply.are incorrect and misleading.
" The whole malicious disciplinary case was concocted against the appellant
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in misrepresentation of facts and law! on record, with malafide intension and @

in utter misuse of authority and abuse of public offices to settle personal

] scores with the appellant. The respondcms and the subordinates representing

them, who were in litigation with the appellant at the time of impugned

| ' disciplinary proceedings created false smoke screen of ‘Misconduct’

g followed with inapt disciplinary procecdmgs and proceeded against the
appellant with their personal venom and motives to suppress the factum of
their federal origin status, they bcmg liable to be removed from seniority list
of the appellant and repatriated to federal government from where they had
been sent as stop-gap arrangement as opined & advised by the provincial
govermment -in Law Department KPK to the respondant-2 (annexed at
pages 54,55,56 of the appeal). Respondents had no case of ‘Misconduct’
within the meaning of RSO 2000 agamst the appellant at all. The whole
disciplinary proceeding was concocted without any support of official record
and was misrepresented before the learned tribunal throughout as proven
from the contents of the fresh judgment dated 01.12.2020 of the Anti-

n " corruption Couit Peshawar (annexed at pagel29), duly relying on official

record presented first time by the rcspondmg party which was not produced
before the tribunal prevmusly Apphcatlon of the appellant dated 06.02.2014

+ to the hon’ble tribunal (p-103 of appeal) for summoning the relevant record -

contained .in 03 personnel files of the appellant was avoided by the

‘ I1espond1ng party which gave way to surmises and conjectures instilled by

cut-throat opponents of the appellant in respondant-2 department through
government pleaders, all misled the learned tribunal that led to miscarriage
of justice. '

aonlin oy -
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6. Contents-of para 6 of the reply are al$d incorrect and misleading.

R — ,___
Rt o o PO i T A 3

. Contents of the para-8 of the reply are totally incorrect and misleading. All
the referred grounds/charges which’in fact were criminal in nature, were
“repudiated by the competent cnmmal court and the appellant was exonerated
" thereof on merits. Harping on the behed charges and repeating the same is
audacious. The Inquiry Otflcer/SMBR the sole star witness of the
respondents in criminal proceediné himself has shattered relevance and
legality of his own findings as rev?eals from his examination-in-chief and

~J

cross-examination copies whereof annexed to the appeal at pages 77-80.
There was no case for ‘civil misconduct’ with the respondents as the
i " appellant was not charged for anyiact or omission committed during his
, service in respondant-2 department while posted against any public
r ' post. The charges were categoncally belied by the official record first time -
produced by the responding partv before any judicial forum and’the
.. appellant was exonerated. As per estlabhshed judicial norms Judgment dated
0101202 of the Anti-corruption court arrived on facts and official: record
- shall be relied and prevail. t'
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. Contents of para-9 of the reply is Emisleading. In view of arrival of the

judgment of Anti-Corruption court on facts and relevant law and
examination of official record itself produced by the responding party,

. testimony of the 14 witnesses repeating the.concocted and beaten charges is

so audacious. At the relevant time rhe subordinate staff in the department
including incumbent D.G who' was in litigation with the appeliant who
misrepresented the facts on' record before tribunal. Instead of assisting the
tribunal with true ‘official record Wthh was missing, admittedly, lost from
the respondent-2 at the time of enqu1ry and hearing of service appeal, was
not provided by the responding department to the tribunal for consideration.
The cut-throat adversaries of the a pellant in thé respondant-2 department
misled and defrauded the learned bench with their official clout hence this
appeal which is founded _U/s 4 _OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974 R/W sectuen 12-2_CP. c on the ground of
misrepresentation, infer alia. As reveals from record No evidence in support
of allegations from official record was previously brought before the
tribunal. Attested copy of apphcatlon dated 6.2.2014 of the appellant made
to the tribunal for summoning of ofﬁcral record from responding party in
support of ‘charges for misconduct proceed.mg is placed at page 103 of
instant appeal which is self-speakmg. Surprisingly, no record was produced
before, later produced before the ACE court. Para-2 and para-7 (ii) of the
appellant’s application dated 6.2.2014 is worth perusal. The questions raised
in para-7 of the tribunal’s judomenit dated 19.11.2015, recorded and copy
placed at page 109 of the serv1ee appeal went unanswered in tribunal
judgment which now have been effectwely answered by the Anti-Corruption
Court, Peshawar in its fresh Judgment duly supported with cogent evidence
from official record while eftectwely attending the allegations. First time
any judicial forum has put to the lirrnus the 06 allegations vis-a-vis official
record obtained from the responding party, examined and appellant was
honorably exonerated of the charge altogether. The Anti-corruption court

. which is a court of evidence put the eharges- to the litmus of trial and rules of
_ evidence procured by the responding party and repudiated them altogether.
{ P :

| —

Incorrect. The malicious mlsrepreslented disciplinary proceeding resulting
in compulsory retirement of the appellant was dishonestly processed by his -
diehard opponents in respondant- -2department in suppression of facts on
record and distortion of relevant law on the ‘subject with personal malice and
malafide to satisfy personal 111-m0t1ves. They blatantly misused their
authorities and abused of official :powers to settle personal scores with
appellant. On arrival of the ACE judgment they are no facing criminal
prosecution for playing fraud and nusrepresentatwn on the appellant as well
as damages suits. The Anti-corruption court which is a court of evidence put
the charges to the litmus of trial and rules:of evidence procured by the
responding party and repudiated them altogether. The two line judgment of

" the apex court referred has dismissed the appeal of the appellant, apparently,

for lacking the element of public importance and none else. No merits of the
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case was touched and adjudicated upon either in the judgment referred. The C
sentence in the reply is frivolous and trivial. The legal maxim Actus Curiae
Neminem Gravabit (An Act of the Court shall prejudice no s¢) and the
principle that every case has its own circumstances and merits saail prevzi.il
here. General things do not derogate special things. General statements or
provisions do not derogate special statements or provisions (Generalia
Specialibus non derogant). Thus,] the judgment of the learned tribunal
obtained through misrepresentation of facts and relevant law and having no
-support from official record presented, admittedly, previously missing at the

[ 4

%{, time of departmental proceeding now came to light at the time of criminal

proceedings, cannot be ignored for doing ultimate justice. Responding party
argued the same commonplace argument of finality before the Anti-
F::- Corruption court (provincial) Peshawar which was attended by the trial court
4 in para-11 of its judgment (page-1 3|§) but not agreed and a detail judgment

dated 01.12.2020 came out on its own merits {at page 129 of appeal).
: _ i

g 10. Incorrect as 09 above. li .

iz 11. Incorrect as 09 & 10 above. ‘

12 Instant_para of the resnondants partv reply is beguiling and misleading.
The instant appeal is entirely dlstmct and filed on different grounds and
cause of action created by the fresh Judgment dated 01.12.20202 of the Anti-
Corruption Court Peshawar; an entirely new and Res Integra (untouched
matter). The ground of attack and the ground of defense of both the parties
in pleadings are different and fresh. Thus neither the principle of resjudicata
nor rule 23 of tPe NWEP Service tﬁl?unal Rules 1974, is attracted.

se - 0% K57 kol
o B T T e e«

In fact the instant grounds -of attack of the appelant against the impugned
punishment of compulsory retirement derives strength from the decision
dated 01.12.20202 of the competen't criminal court on facts as well as on

. law, are quite different, riew and fresh.. The ground of defense of the
respondents should also be different, new and fresh instead of repeating the
old hackneyed pleas considered and repudiated on facts by the competent
court of Anti-Corruption Court Pestllawa'r in para-11 of iits judgment. Both

. the grounds of attack and grounds of defense are new and fresh and were not
directly and substantially in issue am;:l decided previously, therefore, rule 23
of the NWFP Service tribunal Rules,' 1974 stands irrelevant and not attracted
to the instant appeal. In previous pr"'oceedingl the grounds of attack of the
appellant and ground of defense of the respondents were totally different,
therefore; should have not been quoted here as bar. Let me reproduced
dictum of the Supreme Court of Pakistan set in similar conditions.

- S

Al e

S TR

“It would have becn futile attempt on part of the civil servant to challenge
his removal from service before earning acquittal in the relevant criminal
case.---it was unjust and oppressive to penalized civil servant for not
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filling his departmental appeal before earning his acquittal in criminal
case which had formed the foundation for his removal from service---

Appeal before the Service Tribunal was not barred by limitation”.

Citation: PLD 2010 Supreme Cout't 695.

13. Again, the instant para- 13 of the reply has maliciously been inserted to mix
'the two distinct situations and make them the one. The instant appeal is
powered by the judgment dated 01 12.2020 of the Senior Special Judge
(Provincial) Anti-Corruption, Peshaiwar who has procured cogent answers (o
the allegations with official ev1dence from record produced afresh by the
respondmfr party which was 1mssmg previously throughout the disciplinary
proceedings. Leamed tribunal in the past transaction had reproduced
substantial questions of the appelant to the then impugned disciplinary
proceedings in para-7 of its judglllént (page-109) but the learned tribunal
did not tind answer thereto from the record, admittedly, lost and missing
from the respondent-2 department and not produced before the tribunal, now
surfaced and produced before ACE court. The facts and official record have
throughout been misreprsented in ﬂisciplinmy proceedings, being strictly
proceéeded under administrative influerice of the persons who were facing

damages suit of Rs. 80 million from the appellant and service appeals at the .

relevant time. The said 06 charges were taken into accounts in the competent
coart of Anti-Corruption Peshawar ‘being criminal in nature. Strict
observance of law of evidence has I:;)een followed to hold a person guilty or
innocent as per record. Responding party by adducing evidence in trial
stretching over a period of 8 and hdlf years and buying extra time failed to
prove charges from their record progluced.-'Furthermore, the charges did not
pertained to any omission or commission of misconduct committed during
the service with respondant-2 .but dated back to-the appellant’s pre-joining
_ penod which 1s 29.09.2004 with respondant -2. Moreover, the charges with
its face value were criminal in nature per se and not fall in the sphere of
‘misconduct’ defined in secgon 2 (c )} of Removal from Service (Special
Powers) Ordinance, 2000. Therefore, Anti-Corruption court Peshawar had
the exclusive jurisdiction to try it. This plea further derives strength from
conduct of the responding parties who being not complacent with relief from
the tribunal, registered F.LR for prosecution of the SAME CHARGES and
put challan in the criminal court for decision on merits. The compenet
criminal court announced the appellant innocent. The principle of Estopel as
well as principle of approbates and reprobate shall apply here against the
respondents. One cannot blow hot and cool in the same breath.
14.Instant Para of the reply is misconstrued and misinterpreted. The instant
excerpts have been borrowed from para-7 of judgment of the learned, Senior
Special Judge Anti-Corruption, Peshawar, recorded at page 139, who while
fortifying his own judgment and jurisdiction with findings and not agreeing
to the plea of finality of the respon(:jents as alluded in last two lines of his
judgment (page-135) passed judgment on merits by relying on judgment of
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the apex court reported in PLD 2002 SC 13 and judgment of-the Tslamabad
H1gh Court reported in PLC (CS) 537 quoted. In fact the two quoted
judgment under reference have allowed running disciplinary & criminal
proceedings both side by side where two distinct set of charges have been
framed in the two different proceedings at two distinct jurisdictions, where
there is nothing common between the two set of charges brought against the
accused civil servant. In appellant case the matter is not so. Both the charges
of disciplinary proceedings and criminal proceedings are one & the same if
Charge Sheet for disciplinary proceeding (p-20) & F.IR.(p-125, followed

- with charges framed by the criminal court (p-127) are compared and perused
Jnter se. In fact all' the allegation’s arc criminal in form as well as in
" substance as reveals from its body text No different set of allegations has

been assorted and leveled against the appeliant at the two different forums
having distinct jurisdictions. All the 06 charges which were criminal on its
face value, first were erroneously br'dught forth by the respondents for civil
misconduct proceeding and then I:pse Dixit before the Anti-Corruption
Police in the shape of F.LR for criminal trial. If definition of ‘Misconduct’
provided in Section 2 (c) of NNW.F.P Removal from Service (Special
Powers) Ordinance, 2000 is perused it does not circumscribes the said

. allegations in its body-fold/domain, erroneously incorporated by the

respondents in the Statement of Allegations & Charge Sheet meant for
disciplinary proceedings as no element of inefficiency, indiscipline,

-negligence, misbehavior or disobedience committed during his service

stint_with respondant-2 is traceable therein. Per se all the charges,
irrefutably, are criminal in nature as,well as extraneous. If the charges for a
minute are tentatively taken a course of conduct which had any nexus
with duties performed by appellant in his capacity as a public servant
then as per procedure provided in section 3-A of RSO 2000 respondents

should have deferred disciplinary prcjéeedings and tried the appellant for the

instant criminal charges in the competent criminal court of Anti-Corruption
Establishment first. On success of the criminal proceeding and conviction
the respondents, should then have initiated departmental proceeding against
the appellant and imposed major penalty as per procedure provided in
section 3-A of RSO 2000 which was not done in appellant case. Conversely,

in appellant case a preposterous ‘proceeding of civil misconduct was

preceded to criminal proceeding for the criminal charges without any
evidence. Thus the respondents put.a cart before a horse. Section 3-A of
N.W.F.P Removal from Service (Special Powers) Ordinance, 2000 is
reproduced verbatim below for ready reference.

“3A. Procedure in case of conviction by a court of law.---(1) Where
a person in Government service or in corporation service on conviction by a
court of law is sentenced to imprisonment or fine, the competent authority
shall examine the facts and the grounds on which the order convicting such
person was passed by a court of law (criminal court).
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(2) Where on examination the competent authority finds that order of
imprisonment or fine is based on — !
(a) established charges of corruption or moral turpitude, it shall pass order
of dismissal from service of the delinquent person in Government service or
in corporation service which shall- be effective from the date of his
conviction by a court of law;” :

Here , in'instant case its abundantly clears that the respondent party has violated

. the statutcny scheme of law by preceding with departmental proceeding followed

with criminal proceeding for the same cummdl charges which was wrong. So far
violation of Rule 16 of the NWEFP Govt. Servant (Conduct Rules) 1987 as alleged
in the last three charges is concerned, it was pressed into service as offence of

fraud & misrepresentation before the criminal court and not violation of rules. To
know width and breadth of Rule 16 of Conduct Rules the same is reproduced .

verbatim for ready reference followed with legal explanation with reference to its
inapplicability to the appellant case.

" “16. Private trade, employment or work:- (1) No Government servant shall,

except with the previous sanction of the Governmment, engage in any trade or
undertake any employment or work, other than his official duties”:

The following points of explanations are presented in defense to alleged violation

of Rule 16 of NWFP Govt. Servant (Conduct Rules) 1987 which would squarely

overshadow the alleged commission of service misconduct, foreign to N.W.F.P

Removal from Service (Special Powers) Ordinance, 2000.

1. Not admitting violation but stating for the purpose of argument that Rule 16 of
the Conduct Rules, 1987 were not applicable to the appellant’s alleged
hypothetical employment when he was, undispuiedly, on leave without pay,
officially relieved from the Population Welfare Department after handing over
charge to his replacement, when he was no more discharging any official duty
in the relieving department at all. In the circumstance the appellant could not be
physically presumed present in the department and another place on duty as
well or proved from the attendance registers of the two alleged places as held
essential by Sindh High Court in case reparted in 2001 PCLY 1376 Kar. This fact must be
kept in mind that Rule 16 of KPK Conduct Rules 1989 presumes a delinquent
present on regular duties on two differént working places and drawing double
monthly salaries for rendering two duties. This presumption in appellant case
does not holds ground as appellant was neither serving in the population
welfare department at the relevant time as he was relived from duty on the basis
of leave without pay granted and availed. He was also not drawing any regular
salary as he was on leave without pay from respondant-2 department for 40+
365 days duly officially relieved from duty. Later he was placed under
suspension from duties drawing subsistence grant only inStead of salary.
Therefore the charge (s) is absurd, Inconcruous and illogical and nothing more
than a figment of imagination.

2. As reveals from the text of Rule 16 ante it places bar to engagement in ‘Private
" Trade’ during public duty contemporancously. The judgment reported in 2004
P Cr.L.J 1895 vide its para 12 & 13 has confined violation of Rule 16 of the
Conduct Rules to ‘Trade’ (buying & selling) only. Similarly, Lahore High
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Court while discussing Rule 16 of the Conduct Rules in case of Sanaullah VS
State (PLD 1961 (WP) Lah 684) has. mutatis mutandis held the words
‘employment or work’ added to the word ‘Trade’ in Rule 16 as tautology and
these do not means 2™ regular employments in government sector but trade
(buying & selling) only. The same judgments are relied upon by the Anti-
Corruption Court Peshawar in its judgment dated 01.12.2020 under reference
which was escaped earlier throughout. It was further held by the Lahore High
Court in referred judgment that breach of the said rule by the civil servant who
was bound by it to observe, did furhished a ground for the government
(respondents) for recovery of damages if civil action by way of filing a suit for
damages in the civil court only. The dictum reads “The failure on part of the
servant to comply with this rule did not gmount to any an offence, not having
been made punishable under the penal code, or any other special or local law”".

111 Admittedly, No evidence was procured by the 2™ Inquiry Officer during the

IV.

impugned inquiry proceeding in suppor:t of the allegation as he neither visited
the alleged working places nor recorded statement of aty witness.in support of
charge ‘of double service and appellantﬂ allowed to cross-examine any witness
either. Since the proceeding suffered from this material irregularity too thus
departmental proceeding was vitiated thus “judgment of the tribunal was not
substantial and so notification of imposing major penalty of compulsory
retirement was not justified. Judgment of service tribunal was set aside and civil
servant was re-instated in service with back benefits” (Citation- C from 1996
SCMR 803. o
. |
That the appellant is not charged for, 2™ service during his active service in
the respondant-2 department. He while working as DPWO/EDO Nowshera,
obtained leave without pay for 40+ 365 days, relinquished/hand over charge
to the new officer posted as his replacement and was practically freed from
any public service /duty obligation. Thus, joining another assumed job and
not trade (buying & selling) as conqluded by the Lahore High Court in the
referred judgment supra, the appellant, relieved civil servant, has wrongly
been charged for violation of Rule 16 of the Govt. Servant (Conduct Rules)
1987. Appellant has not been charged of commission of any misconduct
committed in his public service while posted against any public post and
~ discharging public dutigs. Thus the question of suffering Population Welfare
Department with his any engagement outside as purported by Rule 16 is out
of question. ?

Last but not the least, the Govt. Servant (Conduct Rules) 1987 was already
scrapped from the definition and ‘domain of ‘Misconduct’ provided in
section 2 (c) of RSO. For a ready reference the definition of ‘Misconduct’
provided in Rule 2 (4) of NWFP Efficiency & Disciplinary Rules, 1973, the
superseded/ repealed provision and section 2 (¢) of N.W.E.P Removal from
Service (Special Powers Ordinance, 2000, the sncceeding applicable
provision, are reproduced verbatim below for comparison which would
prove in categorical terms that Conduct Rules were extricated from the fold
of “Misconduct’ and were no more;there on the statutes/in the field at the
relevant time. Therefore, the omitted Rule 16 should have not been pressed
into service as violation against the appellant in the disciplinary proceedings
and maligned him for its alleged breach either. See below the two definitions
for ready reference and comparison:.
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. or other conditions of service of a Goveinment servant;” -

' NWFP Efficiency & Disciplinary Rulés, 1973- Rule 2 (4):

“misconduct” means conduct prejudicialal to good order or service discipline or
contrary to Government Servants (Conduct) Rules, 1987, or unbecoming of an
officer and, a gentlemen and includes any act on the part of a Government
servant to bring or attempt to bring political or other outside influence directly or
indirectly to bear on the Government or]I any Government officer in respect of any
matter relating to the appointment, promotion , transfer, punishment, retirement

N.W.F.P Removal from Service (Special Powers) Ordina;nce, 2000-
Section 2 (c): P : ;
“misconduct” includes conduct prejudicial to good order or service discipline or

]

conduct unbecoming of an officer or g'ent!eman or involvement or participation -

for gain either directly or indirectly in industry, trade or speculative transactions

or abuse or misuse of the official |position to gain undue “advantage or

assumption of financial or other obligations, to private institutions or persons such

as may cause embarrassment in the performance of official duties or functions;”
: | L

By carefully perusing the two set of definitions of ‘misconduct’

contains in E&D Rules, 1973 & RSb 2000 reproduced above separately it

becomes abundantly clear that the fllorrfler contains ‘Conduct Rules’ in its
body fold.however missing and scrapped by design from the definition of

" *“misconduct’ of the later, the RSO 2000. This phenomenon was confronted

to Wiqar Ayub Enquiry Officer/PW-7 during his cross-examination in

‘criminal court whose report has be¢n taken the only base of the previous

judgment of the learned tribunal and also of the impugned major penalty.

“Enquiry Officer admitted in cross-examination that Conduct Rules were

scrapped from the definition of “‘Misconduct’ of RSO 2000 under which the
appellant was prosecuted on relevant time. He further admitted in cross that
section 11 & 12 of RSO 2000 has m;erridden/repealed E&D Rule, 1973 and

the later containing conduct rules in its body fold was no more in the field at -
the relevant time of serving charge sheet and conducting enquiry by him

under RSO 2000 against the appellant. He further admitted in cross
examination that he sent file to the competent authority through Authorized
officer ( Secretary, Population, ap}ﬁlellant’s cut-throat opponent facing 80
million damages suit from the appellant) which reached to the competent
authority much beyond the statutory period of 25 days ( after 04 months)
thus the relevant section 5 (3) of RSO was violated. Enquiry.officer/PW-7
further admitted that he made recotnmendation to the competent authority
under the presumption of repealed E&D Rules 1973 mistakably instead
under RSO 2000. Anyhow, hisi recommendations itself speak his

" misconception of relevant law and ifs application on the appellant when he

talks about section 13 (1) of Civili Servant Act, 1973 r/w Establishment
Depit Circular SOR-1 (S&GAD) 4-13/87 dated 30.11.2000 and paragraph 4
of Establishment Deptt Circular SORII (S&GAD) 3-4/78 dated 21.12.1981
in last para of his inquiry report which, undoubtedly, are relatable to E&D
Rules 1973 (Page 81-88). The KPK Service Tribunal itself has two reported
judgments on this point while accepting appeal of a punished civil servant
and reinstating him for punishing him under misconception/misapplication

of relevant law. Thus reciting as well as pressing into service Rule 16 of the
repealed Conduct Rules, 1987 and maligning conduct of the appellant vis-a-

vis its violation is/was inappropriate; stood superfluous, without jurisdiction,
without lawful authority and void ab-anitio, therefore, the Enquiry and
departmental actions based npon alleged violation of omitted Rule 16 of

d .
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Conduct Rules 1987 which was blatantly misrepresented by adversaries of
the appellant in the respondant-2 department before the tribunal, was nullity
in law. All the disciplinary proceeding in tribunal was fraudulent and
representatives of the respondent party processed his incrimination in

sheer misrepresentation of facts and relevant laws. That is why section-

12-2. C.P.C has been mvoked with section 4 of KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 in appeal for
remcdy.

A PARENTHESIS: Somcone may say that thé word “include’ in the definition of
‘Misconduct” of RSO 2000 should circumscribe all other manifestations of
misconduct including the one ‘emanating from Rule 16 of Corduct Rules and the

Enquiry officer was justified to consider, it, also so opined in para-11 of the -
- judgment of the Service Tribunal Dt:' 19.11.15, misrepresented by the appellant’s
adversaries during previous Service Appeal. Respouse of the appellant to this’
proposition is two-fold which is as under: '.I .

a)

b)

d :

That, the definition of misconduct may include 101 other forms &
manifestations but it does not and cannot include Conduct Rules,1987
because this piece of creature has deliberately and specifically been
excluded/scrapped from the fold of* “Misconduct’, provided in RSO 2000,
therefore, excluding a thing by the law-giver by design specifically, duly
assented by the worthy legislature, was for the purpose to narrow down
width and breadth of misconduct proceedings, then stretching over a periods
of months and sometimes years, which was pointedly in focus of the worthy
law-givers in order to complete Enquiry proceedings expeditiously and
submitted directly to the competent authority within 25 days as reveals from
Preamble as well as section 5 (3) of RSO 2000. Referring Conduct Rules
which are ‘scrapped from the. fold of ‘Misconduct” RSO 2000 cannot be
pressed into service, rather it will be confronting intension of the law-giver
audaciously which is not purported. -

“Charge sheet is precise formulation of specific accusations made against an
appellant in disciplinary proceeding who was entitled to know its nature, to
tell the appellant as precisely and concisely for which the civil servant is
charged and must convey him what department intended to prove against

- him and of which he have to clear herself during disciplinary proceedings”

(Dictum so set verbatim in 2011 SCMR 1). Now looking carefully at the
charges contained in Charge Sheet served on the appellant the charges,
apparently, were not related to service indiscipline, inefficiency, conduct
unbecoming of a civil servant during duty, breach of rules, mishehavior
etc but were purely criminal and was intended so by the respondents,
therefore, they registered F.LR withi Anti-Corruption Establishment police,
Peshawar as proper remedy. ACE police conducted investigation and
submitted challan in the criminal court for prosecution of the appellant on
the charges. Thus the charges were rightly considered by competent criminal

-court, decided and repudiated under its inherent & exclusive authonty &

jurisdiction. The respondents were required to wait for the outcome of the
criminal proceedings and if charges were proved, should then have
proceeded w/s 3-A of RSO, 2000 for departmental proceedings. Thus the
departmental proceeding initiated was preposterous, misplaced, misfounded
and against the laid down law. '
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C) Smce Conduct Rules 1987 were not part of the ‘misconduct’ provided in
RSO 2000, therefore, prosecuting the appellant against rule 16 is violation of
Article 12 of the Constitution too "The relevant provision is reproduced
verbatim below.

' “12 Protection agalnst retrospectwe punis-nmem .1) No law sh'- F authorize
the punishment of a person-
(a) for an act or gmission that wags not punibhable by law at the time of the act or
omission; or |
{b) for an offence by a penalty greater than, or of a kind different from the penalty
prescribed by law for that offence at the time ihe offence was committed”.

i ]
From the above detail discussion it becomes crystal clear that the

judgments of the superior court cited in. para-15 in preliminary objection of

the respondents’ reply are misplaced and mis-founded in appellant’s case.

~ The arguments of the respondents party in para- 14 & 15 both are not cogent

. and therefore was not entertained by the Senior Spec1al Judge of the Anti-
Corruption Court Peshawar as vehemently raised by responding party in
ACE court during trial, also chscussed by court in para- 11 of its judgment.
Trial court disagreed with the conterttion and finally delivered its judgment
on inerits exonerating the appellant olf the charges altogether.

15.Contents in para-15 of reply of the respondent party are incorrect. Repeated
that the dicta laid down in PLD 2002 SC 13 and PLC (CS) 537 speaks about
two separate proceedings one civil and another criminal running side by side
provided the appellant civil servant has' committed two set of offences, for
instance one ‘Misconduct’ w/s- Section 2 (C) of N.W.F.P Removal from Service
(Special Powers) Ordinance, 2000 and another Criminat Misconduct u/s 5 of The
Prevention Of Corruption Act, 1947). Since in appellant case in both of the
proceedings, charges are Xerox the same as reveals from Charge sheet dated
29.8.2011 at page 20, pursued in misconduct proceeding and charges contained
in FIR NO. 8 dated 19.11.2013 pursued in criminal proceedjng. Copy of F.L.R
placed at page 125 and charges framed for criminal prosecution in criminal court
at 127 of instant appeal. If carefully perused both set of charges these are one
and the same and by its very fagade and substance are criminal in nature,
therefore, Anti-Corruption court (provincial) Peshawar had proper and exclusive
jurisdiction to decide the charges first. No different set of allegations has been
. assorted and-leveled against the appellant at the two different forums having
distinct jurisdictions. All the 06 charges which were criminal on its face
value, first were erroneously brought by the respondents for civil
misconduct/proceeding vide charge sheet before the tribunal and then Ipse
Dixit before the Anti-Corruption Police in the shape of F.LR for criminal
trial. If definition of ‘Misconduct’ provided in Section 2 (¢) of N.W.F.P
Removal from Service (Special Powers) Ordinance, 2000 is perused
reproduced ante it does not circimscribes the said allegations. in its
fold/domain either, erroneously incorporated by the respondents in the
Statement of Allegatibns & Charge Sheet meant for disciplinary proceedings
as no element of inefficiency, indiscipline, negligence, bade governance,
mishehavior or disobedience allegedly commitied by the appellant during
his service stint with respondant-2 is complained therein. All the charges,
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"irrefutably, are criminal in nature per 'se. As per procedure provided in
section 3-A of RSO 2000 respondents. should have deferred disciplinary
proceedings and tried the appellant first for the instant criminal charges in
the competent criminal court of Anti-Corruption Establishment. On success
of the criminal proceeding and conviction of the appellant the respondents
should have then initiated departmental f)roceeding against the appellant and
imposed penalty as per procedure provided in section 3-A of RSO 2000
which was not done in appellant case'due to motivating conspiracy and
personal venom in haste. Conversély,- in appellant case a preposterous
proceeding of civil misconduct was preceded to criminal proceeding. Thus
the respondents put a cart before a horse and de-arranged the statutory
scheme of law. Section 3-A of N.W.F.P Removal from Service (Special
Powers) Ordinance, 2000 is reproduéed Xerox above which has laid down
due process of law in such cases as averred. Thus para 14 & 15 of the reply
are misconstruction of law of the respondents and the said judgments are
mlsmlerpreted and misquoted. Whﬂe hearing this appeal this august forum
should apply its independent mind allesh as per fresh merits of the case, also
so applied by the Hon’ble court of Semor Special Judge Anti-Corruption,
Peshawar and decide the case of the appellant on. its own' merits u/s 12-2
_C.‘P.C interalia, previously misrepresented by the responding party. Every
case is supposed to be seen in its attending circumstances and on its own
merits as propounded by the superior courts from time to time. Ng
fransgression of any applicable rule, conduct inconsistent with faithful

. discharge of duty or act of bad govemance during service with respondant-2
department as indicated by Islamabad High court in its reported. PLC CS 537
and referred in para-15 of reply has been ascribed to the appeliant and
proved in enquiry. All the charges Were criminal in nature, therefore, were
deliberately placed before the court of criminal jurisdiction and appellant
exonerated afresh. Now it will be a t:ra\}esty of justice and fair play to keep
the appellant stigmatized and, pull on with mis-founded major penalty. There
will be no funniest of the joke with the justice in the circumstances. Justice
cannot tremble as justice is for the God. The respondents had preferred two
separate remedies at two different forums interchangeably whereas the

allegations were the same and cummal in nature therefore are stopped by

their own conduct. The referred Judvment of Islamabad also held in its
concluding para that “such acts of Ilhe civil servanl cannot be substituted
with definition of misconduct”. However, in appellant case all six
allegations have interchangeably been prosecuted against him at the two
different jurisdictions in order to put him fp double jeopardy and teach him a
lesson for seeking his legal remedies there-against.

16.Para-16 of the respondeit party is again twisted and misleading. It is stated
in the instant para of the reply :that the Senior Special Judge Anti~
_Corruption, Peshawar was not required to defline ‘misconduct’. This
statement give rises the following questions which require consideration of
the leamned tribunal to determine misrepresentation of the responding party.

N
f.z./,
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. If the instant dispute was of intemretiation of various rules then why it were

placed before an incompetent criminal forum, framed as criminal charges for
adjudication and decision sought thereupon for prosecution of the appellant.

. The alleged violation was of conduct rules. If conduct Rules were extricated
from the fold of ‘Misconduct’ defined in section 2 ( ¢) of RSO 2000 as

undoubtedly it was , then what was the other rule the appellant had allegedly
violated and he was prosecuted for'criminal offence? NO clue from
respondents.

. In the charges were criminal smlphcner then was it not the prescribed mode

to go by the method prescribed by seetlon 3-A of RSO 2000, the law under
which the appellant was being prosecuted ?. ,
Undoubtedly, Senior Special Judge Anti-Corruption, Peshawar was required

to consider the 06 allegations respondents have put before him'in the form of -
‘criminal charges, incorporated in F.ILR NO. 8§ dated 19.11.2013 (p-125)

which were framed as criminal offen"t:es in criminal court (p-127, considered
and repudiated on the basis of ev1dence procured from official record
(judgment p-129).The llegations presented on the two forums were the same

‘previously misrepresented before the-learned service tribunal. Question

arises if the charges were related to' civil misconduct simpliciter then why
the same were placed before the cmmnal court, framed as crimtnal charges
for adjudication and decision sought thcrcupon— Another million dollar
question?

. It i1s further observed by the respondents’ party in reply that Senior Special

Judge Anti-Corruption, Peshawar cannot consider interpretation of various
rules and case law which have no nexus with the criminal proceeding.
Respondents have not indicated the: rule interpreted by the Senior Special

Judge Anti-Corruption, Peshawar to their disadvantage. However question-

arises that why the allegations which related to violation of rules were
placed before the criminal court now objected its outcome?

The responding party itself has liked preferring two separate remedies at two
different forums having varied jurisdiction however now confused -about its
true nature , jurisdiction and outcome whereas allegations were the same and
criminal in nature per se and framed accordingly throughout. All allegations
were pressed into service as criminal offence of fraud simpliciter which was

.belied by the evidence produced in criminal court. When respondents

brought violation of Rule as criminal offence of fraud of the appellant the
ACE court had jurisdiction to entertain and decide. Now, the same were
decided in negative on the basis of evidence procured by the responding

“party. The responding party had nuxed the two different set of proceedings

in one pail having distinct forums for adjudication no repenting for the later,
have maliciously prejudiced the appellant twice falsely for the same set of
charges fraudulently, now repenting findings of the later competent forum.
The ACE court taking the charges phrely criminal thereby assumed the
jurisdiction, put the charges to the litmus of retrieved official record
produced by the responding party and came to its considered findings after

@)
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trial for eight and balf years. Respondents are estopped by their forthcoming
conduct now, and cannot be allowed l)lowing hot & cool in the same breath.
Despite objections of the appellant to false allegation, also recorded in para-
8 of its judgment the competent Anti-corruption court assumed the
jurisdiction for the charges on the behest of the responding party and
decided the same in light of the documentary evidence adduced by
responding party in the shape of OfﬁCIal record, first time produced which

‘was not produced before the service tnbunal previously despite appellant

crying hoarse from top of the roof, also proves from his application made to
the Lhen learned bench for summomng of official record from responding

~ party vide his application copy whereof placed at page-103 of instant appeal.

17.

Thus, the principle of approbate and reprobate- shall apply here against
responding party. The fact of the ‘matter is that no charge relatable to
misconduct in service matter such as inefficiency, indiscipline, negligence,
breach of trust, negligence in ass:ign'ed duty etc committed during his
service with the respondent-2 was alleccd against the appellant before the
tribunal but criminal allegations datmg '‘back to appellant’s non-public life,
when he was neither in civil servxce nor working in Population Welfare
Department KPK, respondant-2, as, reveals from the charges reflected in
Charge Sheet. No distinction 'in the charges leveled in the Charge Sheet
meant for civil misconduct and charges framed for criminal prosecution was
made by the respondents but repllcated Xerox at the two varied forums for
two different penalties mahc10usly ancl audaciously. From the conduct of
the responding party it abundantly proves that while taking the allegations as
criminal offences simpliciter it was ,reduced into an FIR and the appellant
was prosecuted for 8 and half long years in criminal court which now estopp
them to resile from their stated position. If the charges are the same liability

-are also the same which cannot be bifurcated by the respondent party to their

wish. If on production of original ofﬁcml record the charges did not prove
the appellant is liable to be lightened of liability whether related to
‘Misconduct’ or ‘Criminal Misconduct’ whatsoever.” Appellant was
burdened previously in "misrepresentﬁtionhof facts and'law. The penalty must
go now as the allegation evaporated in the atmosphere and the appellant
proved innocent. It will be funniest ]oke with the justice system when
allegation goes and penalty exists w1th stlgma '

Irrelevant statement made in parél 17 of the respondents’ reply.l The

appellant has not yet noticed , perhaps appeal dismissed in limini. However

filling of appeal against false and concocted case erected demonstrates
spitefulness and desperation of the cut-throat opponents of the appellant
sitting in the respondent-2 depar{ment who had loosed case of semiority and
promotion from the appellant in this,tribunal and apex court on the one hand
while vide another concurrent Juduments they were declared by the FST &
apex as federal civil servants. Thereupon, Govi. of Khyber Pakhtunkhwa in
Law Department Peshawar on representation of the appellant advised the
respondents to strip them all of the benefits they have secured from the KPK

@
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government and they be sent back to fedeml govemment for 1urther

: adjustment while the appellant should bé considered for the service benefits

there-against (documents at pages 54,55.56,57 of rnpeal). Thev are sitting
now on two judgments of the Supreme Court of 1 .istan arrive. “n favour of

the appellant and against them who 1ater skillfully and maliciously dislodged

the appellant from the department in a grand conspiracy and subsequently
wielded the coveted post of Dtrector:!Gellleral & Secretary of the respondant-
2 department themselves flouting tt:lie s!aid judgments notwithstanding that
they were declared junior & ineligible for promotion to the next higher
scales in one case and declared federal employees, unlawfully working in
the Khyber Pakhtunkhwa govemment in another. Therefore, law
Department had advised the Populat.ton Welfare Department KPK,
respondant-2, vide their letter NO OP 5(89) LD/09.10965 dated
21.12.2009 (pages- 55-56) fo 1m lement the FST and apex court’s
Judgments in letter and spirit, to stlrlp‘eff these federal origin employees
supra of the benefits they- secured from provincial govemment of Khyber

Pukhtoonkhwa and -they should be surrendered to federal government

" Islamabad as further adjustment is thetr headache. Advice of the Law

Department as reveal from the letter at page 55 referred & file note-part at

pages 56,57, is reproduced below verbatim:

“ The judgments (s) which have now attained;final'ity may be implemented in its/their

"true spirit unless the competent Court' {5.C} piaces an embargo on their

13.

implementation. Such decision cannot be held in abeyance on the ground that there

may be departure from the stance in these verdicts in subsequent decision”,
| .

“ Here it would not be out of piace to state that it would be the headache of the
Federal Government to prepare the ]cuht slenlority list of the persons attached to
different provinces and settle thetr fates

“ The persons who have adjusted as federal employees would not be able to
retain the benefits dolted out to themj by the Provincial Government unless the
Federal Government put stamp on them',lf.

Thus, instead of extending beneﬁtsi accrued to the appellant from the two
judgments of the apex court refer':red'.he was mercilessly robbed of the
accrue service benefits with the misrepresented disciplinary proceeding
additionally. Anyhow, acquittal on| merlts confers double presumption of
innocence to the acquitted appellant as held by the superior courts. The
criminal appeal referred demonstrates disappointment & desperation of the
potentially affected persons in respondant-2 department who built false and
frivolous departmental proceeding; against the appellant by leveling false
criminal charges against the appellant now all repudiated by the competent
criminal court of Law. [
’ . i

Reply of the responding party in paf—lS of the Reply is also elusive, twisted
and misleading. The judgment of the competent court of Anti-Corruption
has set aside all the charges of the responding party on the basis of official
record freshly retrieved from them:in evidence during the trial. The trial

court has found the appellant innocent and without committing any pith of



illegality and culpability which has clreated fresh grounds for instant appeal C}
as held by the superior courts rcfened The grounds of attack and the
grounds of defense between the parties are alsn different and fresh as

_ ‘emanating from fresh judgment dated 01.12.2020.. of the o -Cerruption
{ o Court, Peshawar, exonerating appellant from the 06 charges. ke pondénts
themselves liked to carry the charges with official record to the criminal .
court of Senior Special Judge of Anti-Corruption Establishment, Peshawar,
leading the criminal court to decide the charges within its jurisdiction being
these criminal in nature. Judgmeht oﬁ the charges came forth through cogent
documentary evidence produced wh1ch has to be accepted now. The
principle of estoppcls and principle. 'of approbate and reprobate have come
into play which cannot be denied even in criminal appeals before the ngh

R e ST PV

2 ~court & Supreme Court as referred.

The principle of finality is bemgl misconstrued here. It is incorrect to
suggest that dispute between the pames was sérvice matter. Dispute was of
i‘ : truthfulness or falsehood of certain criminal charges which pertained to

i official record. Notwithstanding thag;' allegations in dispute did not relatable
i to the service period of the appellant with the respondant-2 but beyond and
E extraneous. The official record 1% time was retrieved by ACE police in
¥ protracted investigation and brought before any judicial forum for
!ﬂ authentication of allegations. Record was examined by the competent court
g

ri!

through evidence and allegations were spurned back. Truth discovered must
prevail after all. "Fiat justitia, ruat coelum”: Let justice be done, though the
k heavens should fall” Reliance on (1) 1989 PLD 166 SUPREME-COURT
. (2) 2005 PLD 270 SUPREME—CQUBT.

: 19 Para 19 of the respondents’ reply is mcorrect The instant fresh appeal on
g "' fresh cause of action is filed within time. As reveals from page 147 of appeal

; the appellant on arrival of judgment. dated 01.12.2020 of the Senior Special
: judge Anti-Corruption Establishment (provincial) Peshawar applied for -
attested copy on the same day. Attested copy was issue to the appellant on
11/12/2020 (page-147). Appellant 1m1nedlately made representation to the
g ‘ respondents vide his letter dated 16.|12.2020, received in offices of both the
i _ respondenﬁs on 22-12-2020. R'espondent 2  rejected representation/
i departmental appeal of the appeal and communicated through registered
s envelope vide his letter dated 14.01.2021 which received to the appellant on
%

19.01.2021 through meull_(page-152)I whiile from respondant-1 rejection vide
letter dated 01.02.2021, received to the appeliant on 05.02.2021 (page- 152-
153). There-against the appellant filed instant service appeal in the Khyber
Pakhtunkwa Service Tribunal within the limitation period prescribed.

The fresh cause of action was accrued to the appellant on availability of
judgment dated 01.12.2020 of, the Anti-Corruption Establishment
% (provincial) court. It has been held by the Supreme Court of Pakistan in
.similar circumstances:




AT
L]

Tk

o \
“It would have been futile attempt oin piaft of the civil servant to challenge 6“—}:»
his removal from service before earning acquittal in the relevant criminal —
case.---it was unjust and oppressive to penalized civil servant for not
filling his departmental appeal before earning his acquittal in criminal
case which had formed the foundation for his removal from service---
¥ Appeal before the Service. Tribunal was not barred by limitation”
Cltatlon PLD 2010 Supreme Court 695.

1

E-.;:'f " 20.Para 20 of the respondents’ reply is incorrect There is delay of not a single
R day in filling instant appeal. The mstant appeal has been filed within the
;4 _ limitation period prescribed by law.i " | Appellant was not required to explain
g‘ . . any delay whatsoever because the appeal has been preferred within
2
b
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prescribed time period.

i 21.Para 21 of the respondents’ reply is incorrect. Repeated that there is no delay
1 in filing instant appeal at all. |

£ 22, Para 22 of the respondents’ reply is'also incorrect. Since no delay has been
caused and the appeal has been ﬁled within time, therefore, no explanation
is warranted.

5 23.Para 23 of the respondents™ reﬁly is incorrect. No application for
condonation of delay is required as no delay in filing instant appeal was
made. The appeal_ is within the timeframe prescribed by Jaw,

ON FACT:

1. Para-1 is acceptance of the respondents to the claim of the appellant made in
g para—l- of his appeal, therefore, should be noted by the leamed bench for
i incorporating in its final judgment when deciding issue of promotion from
i ' year 2005. | '

2. Para-2 of the reply is denied and para of the appellant appeal is reiterated.
The affectees officers in the department led by the then DG/Acting Secretary
hailing from the same federal-origin lot hatched the unboly conspiracy to
stop the appellant from promotion on confirmation of his eligibility for.
promotion to next higher scale there-against by the apex court as held in
para-3 to 8 of the apex court judgment dated 15.07.2011 delivered in

Fi appellant’s Civil Appeal NO. 172-P/2010 (p-156 r/w page 161 -of the

appeal). On declaration of their federal status by the provincial government

Khyber Pakhtunkhwa in Law & Human Rights Department in paras 4, 5 & 6

of their advice at pages 55, 56 &57 their promotion orders at page 163

1 became ‘ineffective as advised in opinion. Vide the said opinion/advice the

' benefits including promotion benefits mistakenly doled out to them by the

- . provincial government Khyber Pakhtunkhwa in the past were advised to be
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withdrawn followed with repatriating them back to federal government,
Islamabad. The conspiracy was also reported by the 1* Enquiry officer
(Additional Sécretary Industries GOKPK). His Enquiry Report is placed at
page 58-59 of appeal which is self-explanatory, also noted by the learned
tribunal in last para of its previous judgment at page 108. He was replaced
by the 2™ Enquiry Officer, Pw-7 maliciously and dishonestly who now
shattered his own findings during his cross-examination (p-77-80} fomung
the bottom-line of the disciplinary proceedmg leading to impugned major
penalty as well as the linchpin of the judgment dated 19.11. 2015 of this
august tribunal noted at page- 105. Repeated that the beaten 06 allegatmns
were belied through onflinching speakmg evidence in the Anti-Corruption
courts. which indeed were criminal in facade & substance, were properly
examined by the learned court through pro & contra evidence of the parties
stretching over a period of 08 Y2 long years and were out-rightly dismissed

being groundless. The fake pseudonymous complaint with the name of

Khairullah S/O Hizbullah, of an Af ghan Refugee made to the President of

Pakistan referred in instant para of tllle respopdents was held fake by Anti-
corruption Police vide its report! at, page-50 of the Anti-Corruption

_ Establishment.. Pertinent to point out the same agency has exonerated the

appellant of the stated allegations twice.vide its exoneration orders at pages

available at 51 & 53 of the appeal followed with judgment dated 01.12.2020 .

of the Anti-Corruption court. Repeiting the beaten and trodden allegation
repeated by the responding party in the instant para is a frantic attempt to re-

- invent the bloken wheal for another mile audaciously.

. Para-3 of the appellant appeal ist correct and re-iterated while of the

responding reply is incorrect. The 'statement & cross- -examination of the
Enquiry Officer Il is placed at page-77-80 of appeal, the only witness of the
respondents for the departmental proceedings who eschewed adverse parts
of his previous enguiry which is worth notice. In his cross-examination he
deﬁled the whole edifice of his 1nqu1ry and impugned penalty imposed by
the respondents built on his enquiry feport. The following admissions of the
2™ Enquiry officers are worth Notice to foil instant para of the respondents.

{. © “Itis correct that | was instructéd to conduct inquiry under the provisions
of removal from Service (Special Power Ordinance.” (1** para of cross-
examination at page 77)

. “It is correct that the reference of rule | have ‘made in my
recommendations at the last para including section 13 (1) KPK Civil Servant

Act, 1973 and paragraph 4 of Establishment Department Circuiar SORH

(S&GAD) 3-4/78 dated 21-12-1981 were overridden specifically by section
11 &12 of RSO 2000 where instant provisions are in, conflict with RSO
2000”. (last para of cross-examination at page 80)

i, “The personal files of the appellant as it was not produced before me,
being reportedly lost at the. time of enquiry”. (1% para of cross-
_égaminqtion at page 77) and Last para at page 79).
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IV.  “In my inquiry report | have not mentioned that the appellant has
tempered any document”. (Last para at page 79).

V. “I do not know that whether the alleged securing of employment without .

permission from the parent department were obtained during the period
of leave without pay and suspension or not” ( 8" line from below at page
80).

Anyhow, Statements of the 2 enqmry officer in cross-examinations and
salutary statements of other official witnesses placed at pages 88-98 have
belied all the charges of the Charge ‘sheet through cogent evidence in
competent court, cliscredit'mJ,;,@r base of the whole departmental proceedings.
Truth shall prevail anyhow. "Fiat justitia, ruat coelum™: Let justice be done,
though the heavens should fall” Reliance on (1) 1989 PLD 166
SUPREME-COURT (2} 2005 PLD 270 SUPREME-COURT. That Act
of the Court shall prejudice none (Actus ICuriae, Neminem Gravabit). :

4. ‘Para-4 of the appeﬂant appeal is re-iterated. The inquiry report was really

planned, motivated, illegal & fallacious as reveals from 05 admissions of the
enquiry officer made in his cross- exammanon, reproduced verbatim in para-
3 above as it was conducted in misconception of relevant law (NWFP E&D
Rule 1973) and facts as the original official record contained in three
personnel files of the appellant was lost, not available for substantiation of

charges and were not brought before the Enquiry Officer as he admitted in "

his cross-examination reproduced verbatim-above. Thus the whole edifice of
disciplinary proceeding was built on surmises and conjectures. The findings
of the Enquiry officer and of the leaned tribunal leading to major penalty

. were also based on fraud and misrepresentation played by diehard opponents

of the appellant in respondant-2 office leading to serious injustices. In
addition, the proceeding suffered from the fundamental questions raised by
the appellant and recorded by the learned Service tribunal in para-7 (page-
109) of its judgment which went unanswered. These were the points for
determination and decision thereupon which is missing in the judgment. The
judgment due to planed misrepresentation of the appellant’s adversaries
pursuing the appellant’s appeal closely fell short to the stated standards
enumerated in Order XX of Civil Procedure Code. Rule 4 (2) of Order XX

lays down:

“Judgments of the courts shall contéin a concise statement of the case, the
points for determination, the decision thereupon and the reasons for such
decision ” (Rule 4 (2) of Order XX of C.r.C).

The learned trbunal was not properly assisted but was misrepresented
throughout under the official clout.[The same questions were noted by the
learned Anti-Corruption Establishinent court in para- 8 ( at page 136) of its
judgment which were discussed & adjudged as vital points for
determination. The same were decided with cogent evidence of facts, record
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and relevant law in its judgment, the wode similarly suggested by section

367 of Cr.P.C. The enquiry officeriattempted the allegations in arbitrary

manner as no documentary record contained in three NOs personnel files of
the appellant was available before him, the fact, admitted by him in his.
cross-examination reproduced verbatim in the forgoing para. No opportunity -

of personal hearing was afforded by the 'competent authority to the appellant

- either which is sine qua non for such proceedings.
| L

Para 5 of the appeal is re-iterated. '}Noi personal hearing was afforded by
competent authority to the appellant.during the departmental proceeding. A
meaningless & perfunctory - audience was arranged with Commissioner

Peshawar who hirself was at a loss gils how he can discharge function of the -
"‘Chief Minster as competent authority. He called the appellant during his

meeting in session with scores of other beoples and candidly expressed that
such meeting can be held with the authority who wields the powers to
exonerate or punish the appellant officer after his impartial judgment of facts
and not he. Thus a basic right.of personal hearing to the appellant officer
was - denied which- caused serious, miscarriage of justice. Similar was
perfunctory decision of the competlent' authority for imposition of major
penalty on enquiry file in absence 'Eof the appellant for statutory hearing
which went to the roots of the illegal prolsecution of the appellant, interalia.

Para-6 is reiterated. In view of the ﬁlatt'er the appellant was deserved to be

_exonerated and freed of harsh penalty arrived on trump up charges and
imposed without any support of dpcqinentary evidence, when the three .

personnel files containing original record pertaining the 06 allegations was
lost and missing during.the entire di§ciphnary proceeding as well as before
the learned tribunal and first time brought before the court of Senior Special
Judge Anti-Corruption Establishment (provincial) Khyber Pakhtunkhwa by
ACE police for scrutiny in evidence. Falschood cannot stay when Truth
arnves. '

Para-7 of the appeal is reiterated. No tneaningful opportunity of personal

_ hearing was afforded to the appellant and he was condemned un-heard. Even

no.fair defense and due process of law was afforded to the appellant, neither
by the 2" enquiry officer, the competent authority nor by the appellate

“authority throughout due to personal persuasion and influence applied by the
then DG, Secretary & Minister, Population Welfare Department and others,

who were facing 80 Million damages suit in personam from the appellant in
the civil court. Besides, the dispute of infer-se seniority, promotions, status
of service of the DG/Acting Secrétary and others behind the malicious
prosecution were contemporaneously running in various courts of law. The
entire sacrosanct disciplinary proceedings were carried forward in non-
transparent manner. So much so that' the I* Enquiry Officer who was
impartial and wanted to carry forward the enquiry proceeding in accordance

" with law and in transparent manner was mid-way replaced with the yA

Enquiry Officer without approval from. the CM and a man of choice was
picked up for enquiry as the then Secretary vying in the CM house for

-
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appointment of the 2™ enquiry officer: through Principal Secretary to CM,
his batch-mate. His mind-boggling: report at page- 88,89 transcending his
permissible tether is worth perusal. Impartiality and transparency are the
mandatory requirements of law in departmental proceedings. Thus appellant
was condemned unheard, mistreated and maltreated as all the mmpugned
actions have been taken at the back of the appellant by the then Acting DG,

Secretary -& Minster Population Welfare Department, respondant-2, with -

deep malice, conspiracy, msmua‘uon rancor misuse of authority and abuses
of public offices to settle personal: scores with the appellant. They
collusively disappeared official record placed in personnel files of the
appellant to the disadvantage of -the appellant and applied extraneous

consideration. Thus their malicious actions stood against the principle of .

natural justice, equity, fair trial and fair-play in public business. Illegality,
perversity, malice, lack of transparency, fraud and misrepresentation, knows
no llm.lta[lOIlS - P

The departmental proceedings can easnly be mferred misrepresented &

. fraudulent from the followmg facts on record.

|
The appellant was never charged for any wrongful act or omission in his

+ status of a civil servant commlttmg in' the line of duty while discharging

public function and posted against: ahy public post or duty in Population
Welfare Department KPK but for alleged omission outside his service period
or duty. Besides, the charges were twice prosecuted in departmental
proceeding as well as at the level iof Anti-Corruption Establishment,
Peshawar and - were found not'|culpable and indictable under the
‘Misconduct’ provided in RSO 2000. Thus respondents had no jurisdiction
and [ocus standi to malign the appellant' and prosecute him in departmental
proceedings 3™ time. This fact has beeri discussed and decided by the ACE

court in para-26 of its judgment that the appellant was not public servant -

during the period the allegations fall. in and in support of his contention has
also relied on judgment of the apeyli _cqurt reported in PLD 1987 SC 250
which has held that such proceedinés can be initiated for punishing
civil/public servant whlle committing such acts and omissions with guilty
mind (mens rea) during discharging publzc functions and duty. The ACE
court also concluded that the appellalnt was inguired by the Aati-Corruption
Establishment Peshawar for the same offence/charges and exonerated the
appellant from the instant charges. Exoneration orders are placed at pages 51
& 53 of appeal. The relevant dicta of the Supreme Court of Pakistan on the

this point is reproduced Xerox as beli')w Which is worth notice.
‘I

“What necessary is that the offence must be in respect of an act done or
purported to be done in execution of duty, that is in the discharge of an
official duty. It must purport to be done in the official capacity with which
he pretends to be clothed at the time, that is to say under the cloak of an
ostensibly official act, though of course, the offence would really amount to
a breach of duty. An act cannot purport to be done in execution of duty
unless the offender professes to be acting in pursuance of his official duty
and means to convey to the mind of another, the impression that he is so
acting.

| @)
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The test is whether a public servant expressly or ostensibly commits an
offence or does an act in the garb of his office. in other words if the act of
misdemeanour bears relation or connection to his status as a public
servant or performance of his duties as such public servant, he may attract
the penalty of section 5(1) (d) of the Prevention of Corruption Act. But on
the other hand if a public servant does an act which bears no relation or
even the sembliance of it to the perforn':l'ance of his official duties, he cannot
be considered to be guilty of a misdemeanour "as such public servant”.
Acts of public servants to be indictable fall in following groups.

in the first group fall such acts which thtach to the official character of the
person doing it, in the second grohp fall such cases where official
character or status of the appellant gives him the opportunity to commit an
offence and in the third and the last group fall such cases where an
appellant is engaged in his officiall duty and the alleged offence is
committed in his official duties. In all ¢ases it would seem that unless the
act of a person can be reasonably construed to be his act in his capacity as
a public servant, the appellant cannot i'pcur the penalty provided in section
5(1) (d) of the Prevention of Corruptio:i'n Act for the simple reason that he
has to be shown to have acted "as" a public servant while obtaining any
benefit for himself ”. ’

The learned Service Tribunal misrepresented by the departmental
representatives  during the proceeding, missed to decide this point,
nevertheless, it had noted the point in sub-para (1) of para-7 (at page-110) of
its judgment dated 19.11.2015. Therefore, further endeavor for evaluating
the charges in reference to this context, alluded in para-11 below was
unnecessary. The group of appellant adversaries, affectees of the FST &
apex court Vy'mg-in respondant-2 department are guilly of a misdemeanor
malicious disciplinary proceeding as opined by the apex court' in its
judgment quoted above.

[L. That, since joining respondant-2 department (Population Welfare Department)
on 29.09.2004 upto his retirement on 06.01.2013, the appellant while
discharging routine public function in the department in his official capacity as
civil servant, was never reported to have committed or alleged to have
committed any act and omission falling in the category of * Misconduct’ of
RSO 2000 and he indicted there-against. Rather he earned category-1 ACRs.

I11. While embarking upon prosecution of the appellant on a untraced
. pseudonymous complaints, received to the department {rom unknown person
( Khairullah $/0O Hizbullah), later confirmed as fake by ACE police during their
inquiry & investigation (p-49,50 of appeal). Thus, subsequent departmental
disciplinary proceedings on trump up charges was not justified , fair and well-
‘reasoned?

IV. Furthermore, action on pseudonymous complaint was unjustified in view of
barring  instruction of respondant-1, issued vide S&GAD letter

NO.SORII(S&GAD) 5 (29) 97 Vol 11 dated 15.11.1999 as Circulated; copy
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whereof placed at page 47 of the appeal, thé latest official instruction of its kind

- dealing with anonymous and pseudonymous complaints?.

The original record contained in 2-3 personnel files of the appellant was not
available in the department at the time of conducting inquiry, departmental
proceedings and registration of FIR and wafs, admittedly, lost/missing from the
Population Welfare Department on 02.02. 2010 (p-27 lost report)? Can
prosecution be made on photocopies regei\rjed with a pseudonymous complaint
not supported with original record, admittedly not available in the department,
also admitted by the 2™ enquiry officer, ncilutecl in judgment of the tribunal and
also confirmed in para-24 of judgment of the ACE court? Kindly also see loss
report at pages 27, finding of the énlqui%y bommittee in para-1 at page29,
decision of the Chief Minster, the comp{éterpt authority, at page 31 & 32 on loss
of the appellant personnel files, letter of [Deputy Secretary Population Deptt
addressed to the appellant copy at pzilge,E34 and Order sheet of KPK RTI
Commission at page 35 all proves loss ofj relevant record. Question arises as
whether departmental proceedings COUIQ be made on the basis of surmises and

" conjectures only? The answer should be in negative.

VI

The departmental proceeding process initiated in the department was not
- well-based, commenced for the quli!c good and tainted with personal

: . . : L .
. malafide and malice of the comipetitors and some of senior officers who

were seen, exceptionally pursuing -incrimination of the appellant in this

hon’ble tribunal and outside, who Werei in litigation with appellant both in

personam and in rem in various courts?. Appellant was exonerated twice by
|

the Anti-Corruption Establishment Peshawar of the same complaint/charges

vide their report/order at pages 51 &353 c::)f appeal which become the bedrock
of departmental proceedings and imposi%ion of major penalty?

|
l
r oLt

VII. The first three allegations are related to selection & recruitment for the

subject post. Thus the jurisdiction and locus standi for the first three

allegations, if taken true for a while, resided with KPK Public Service
Commission who has neither filed any complaint against the appellant nor
was active party in the departmental proceedings. Undoubtedly, Commission
constitutionally is an independent body under Article 242 of the Constitution
of Islamic Republic of Pakistan, 1973,|theoretically free from government
influence in Recruitment & selection functions and have exclusive
jurisdiction for the selection and recruit!ment in BPS-16 & above posts vide
section 7 of NWFP Public Service Commission Ordinarice, 1978 .( copy
pages 36-38 of appeal). The jurisdiction for raising objection on Domicile,
Academic Qualification -and Date of Birth unequivocally lied with NWFP
Public Service Commission under Re’gu]ations, 20, 19 & 15 of Khyber
Pakhtunkhwa Public Service Commission Reregulation 2003 respectively.
Thus, functions determining DOB & age under Reg-15, function
determining qualification & experience of a candidate under Reg-19 &
function determining citizenship/domicile of a candidate under Reg-20 are

specifically and exclusively relatable to Public Service Commission Khyber
' |
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Pakhtunkhwa. Whether Population Welfare Department out. of personal ("/:s,i,»\?

% . . malafide and vancour against the appellant, has not brazenly overstepped merert
%’ and usurped jurisdiction and legal character of the Commission and negated
i these particular constitutional and statutory functions of the Commission by
i3 bringing these three allegations to the departmental proceedings on its own
independently in disadvantage of the appellant‘? Further pointed out that
| sending complaint by the Populatlon Welfare Department against the
appellant to the Public Service Commission KPK while objecting
“provisional selection of the appellant for the post (p-39 of appeal) by
respondant-2 is not admission of the Population Welfare Department on the
exclusive jurisdiction of PSC in selection & Recruitment matters? As reveals
from the record the complaint of respondant-2 was repelled by the
Commission and a few days later Commission confirmed provisional
selection of the appellant vide their letter, also so admitted by represéntative
of the Commission/PW-11 in his cross-examination (page-88 of appeal).
The Population Welfare Department on defeat of its stance offered the
subject post to the appellant and appellant joined the respondent department
(P-41). Thus, re-agitating this dead;issue again in the departmental
proceeding was improper and was based on personal malafide of a few
competitors and ill-wishers who were dagger drawn with the appellant as
concluded by EO/PW-7 in his report. Population Welfare Department has
broken its estoppels thus violated Arti¢le 114 of Qanun-E-Shahadat Oder,
19847

I

VIII. Malafide & malice is thickly floating on the whole instant proceedings?
Malafide & malice vitiate even the right proceedings?

ix. Respondant-2 embarked upon prosecution of the appellant on a single
untraced pseudonymous complaints out of five similar complainants from
the same pseudonymous complainant against opponents/competitors of
the appellant; received to the department but ignored for enquiry &
departmental proceedings, the present prosecution was biased, partial,
unjustified, unfair and not well-reasoned.

X. Enquiry officer Waqar Ayub /PW-7 ‘has alluded to the war-like situation
in Population Welfare Department KPK in the following words:

“ The Acting Director General and Ofﬁ!cer (appellant ) are dagger drawn.”
Last para at page-69 of his enquiry report).

In the last para of his recommendation in his Enquiry Report he concluded:
gL " “ keeping in view the unpleasant environmment created in the Directorate
! General of Population which is not conducive for efficient working of the
departinent.......... In addition, the posting of a full time Director General
be considered by the government to end the polarization in the Directorate
General Population Welfare” Half of the recommendation made by the
Enquiry officer, admittedly, made under the misconception of NWFP E&D
Rules 1973 with reference to the retirement of the appellant w/s 13(1) of Civil
Servant Act 1973, as admitted by the enquiry officer in his cross-examinatiou,

. o . .
was implemented and the rest was ignored till retirement of the concerned
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acting DG/ adversary of the appellant, in contravention of advice of Law
Department KPK. '

Fundamental rights of the appellant were violated. Relevant provisioﬂs
reproduced verbatim below.

“Article 3. Elimination of exploitation.- The State shall ensure the elimination
of all forms of exploitation and the gradual fulfilment of the fundamental principle,
from each according to his ability to each according to his work”.

“Article 4. Right of individuals to be dealt with in accordance with law,
etc.— (1) To enjoy the protection of law and to be treated in accordance with law
is the inalienable right of every citizen, wherever he may be, and of every other
person for the time being within Pakistan. ‘

(2) In particular-

(a) no action detrimental to the life, liberty. |bodv. reputatlen or proper’sv of anv
person shall be taken except in accordance with law;

{b) no person shall be prevented from or be hmdered in doing that which is not
prohibited by law; and

(c) no person shall be compelled to do that which the law does not require him to
do”. : ' :

Article 5. Loyalty to State and obedlence to Constitution and law.— (1)
Loyalty to the State is the basic duty of every citizen.

. {2) Obedience to the Constitution and law is the inviolabte obligation of every
citizen wherever he may be and of every other person for the time being within
Pakistan. '

’
)

- “8. Laws inconsistent with or in derogat:on of fundamental rights to be
void.— (1) Any law, or any custom or usage having the force of law, in so far as it
is inconsistent with the rights conferred by this Chapter, shall, to the extent of
such inconsistency, be void.

(2) The State shall not make any law WhICh takes away or abridges the rights so
conferred and any law made in contraventlen of this clause shall, to the extent of
such contravention, be void”.

“10A. Right to fair trial— For the determination of his civil rights and
obligations or in any criminal charge against him a person shall be entitied
toa fair trial and due process”. |

Respondents while conducting departmental proceeclings aginst the appellant
put'these commands of the writien censfitution on the back burner.

Thub reply of the respondents in mstant para is vehemently rebutted with
the above 12 points above. The emtue departmental proceeding was
misrepresented, was non-transparent and illegal altogether. Relevant law of
12-2 C.P.C, therefore, has been invoked, inter alia, which is reproduced
below for ready reference.

“ {2} Where a person challenges the! vahd:ty of a judgment, decree or
order on the plea of fraud, misrepresentation or want of jurisdiction,
he shail seek his remedy by making an apphcatmn to the’ Court
which passed the firal judgment, decree or order.”

Para -8 is admitted true by the respondent which is worth notice.

o
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10.

Vide para-9 of the reply the respondents have admitted plea of the appellant
in the service appeal that the charges contained in the charge sheet meant for
departmental proceedings and charges contained in FIR registered for

- criminal proceedings were one and the same. This admission on the part of

the respondents approves contention of the appellant that since no element of
inefficiency, indiscipline, neg]jgénce, insubordination, conduct
unbecoming of an officer, bad govrance etc was attributed to the appellant
and all the charges, irrefutably, are criminal in nature per se. Respondents
should, therefore, have deferred disciplinary proceedings and tried the
appellant for the instant criminal charges in criminal court of Anti-
Corruption Establishment. On success of the criminal proceeding the

- respondents would have then initiated the impugned departmental

proceeding and imposed penalty of any major penalty (compulsory
retirement) as per procedure pmvidecf in section 3-A of RSO 2000 which
was not done so in appellant case. Conversely, in appellant case a
preposterous proceeding of civil misconduct was preceded to criminal
proceeding. Section 3-A of N.W.F.P Removal from Service (Special
Powers) Ordinance, 2000 has been Ire];)mcluced Xerox above for ready
reference which requires attention of the learned tribunal.

Interestingly, this fact has also been concluded by the Anti-corruption
Establishment Court in para-12 of its judgment that in the present set of
allegations revealed against the appellalilt it did not include any transgression
of rule, unbecoming conduct inconsistent with faithful discharge of duty or
bad governance, doing of something by a person inconsistently with conduct
expected from him (appellant) by the relevant rules. Thus as offshoot, the
departmental proceeding was illegal, misfounted, misplaced and void ab-
anitio and ineffective on the appellant. Pressing it into service in the
prevailing post ACE court judgment shall be violation of article 12 of the
Constitution as explained somewhere al'ljove.

In para-10 of the reply the respondents again have admitted that in the 06
subject charges the appellant was exonerated of the charges by the
competent court of ACE, however added that the proceeding of the criminal
case has got nothing to do with the proceeding already conducted by the
enquiry officer or appeal decided by the competent forum in service matter
which is incorrect. A million dollar question arises that when judgment of

‘the Senior Special Judge Anti-Corruption-  (Provincial), Khyber

Pakhtunkhwa, Peshawar is admitted as correct it means that the charges
which were criminal in nature and competently decided by a criminal court
of law was also correct. Was it not proper for the respondents that they
should have waited for outcome of the criminal proceedings and in case of
conviction of the appellant should have.adopted route provided in section 3-
A of RSO 20007 Here the appellant repeat the relevant para in rejoinder
ante in his support. The point must be hoted please.
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As response to the statement I para--10 saying that a criminal case
was registered against the appellant but proceeding of the criminal case has
got nothing to do with already conducted is incorrect. Both the proceeding
has the same allegations. The former v‘\:ras misrepresented by the responding
party for sheer vested motives to misle;ad the tribunal on hearsay allegation
without having official record in support while the latter forum had the
opportunity to access the relevant official record retrieved by ACE police ,
examine minutely in assistance of witnesses and decide on facts and
relevant law. Therefore justice leans; in favour of facts discovered but
previously suppressed maliciously. |

| i

The precedent quoted is d@stiﬁguishing. Indeed departmental and
criminal proceedings could be taken sizmultaneously where charges of civil
misconduct for departmental proceeding and charges of criminal misconduct
for criminal proceeding are different. Here in appellant case all the charges
contained in Charge sheet for clepartme'ntal- proceeding, charges contained in
FIR and charge sheet of Anti-Corruption court for criminal proceedings all
were one and the same. All charges in facade and substance were criminal

in nature. Therefore, the department should have registered FIR and after -

culminating of criminal proceeding’ into conviction of the appellant, should
have then resorted to procedure prolvided in Section 3-A of NNW.EF.P
Removal from Service (Special Powers) Ordinance, 2000. The competitors
and opponents of the appellant Workin:g in respondant-2 department out of
hurry and haste adopted preposterous route of initiating departmental
proceedings first and criminal proceeding later notwithstanding that -all the
charges were criminal in nature. That violation of Rule 16 of Conduct Rules
which was also presented as criminal 'offence of fraud, was taken by the
criminal court as allegation of fraud and misrepresentation for its face value
on the instance of the respondents in para-16 of its judgment, decided
accordingly and appellant was exonerated of the charge while trial court
duly relying on the two judgments i.e. PLD 1961 (WP) Lah 684 and 2004
PCrLJ 1895 Lah specifically dealing with Rule 16 of Conduct Rules did not
agreed to the charge and exonerated the appellant on evidence. Apex court
has not considered appeal on merits but dismissed in limini for want of
element of public importance. Fresh judgment of the ACE court dated
01.12.2020 has created fresh ground for the instant appeal which is founded
on distinct grounds. ‘ : '

Para-11 of the respondents is beguiling and distorted. Para-11 of the appeal
is re-iterated. When the very foundation of the departmental proceeding built

* upon the insiant 06 criminal charges was shaken and discredited by the
‘competent criminal court on cogent evidence of the parties adduced over a

period of 8§ ¥2 how the major penalty of compulsory retirement obtained on
fraud and misrepresentation can stay. The Supreme Court of Pakistan has set
the dictum on this issue on various occasions. Similarly, section 12-2 C.P.C
also allow where a person challenges the validity of a judgment, decree or
order on the plea of frand, mis-representation or want of jurisdiction, he
shall seek his remedy by making an application to the Court which passed
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the final judgment, decree or order. See section 12-2 C.P.C applicable to the
Service tribunal. When the foundation no more exists the superstructure
shall likely fall to the ground. The proven innocent appellant cannot
forbears stigma furthermore. When the charges no more exist the
appellant is fit and proper to resume his normal duty of the state.
" Justice is the constant and perpetual will of the God and the state to
allot to every man his duc. Law is not law, if it compromise the
principles of eternal justice." C
| o

It is 111(:01*rect1y stated in para- 11 of the reply that the appellant was
subjected to criminal proceeding for recovery of the amount he illegally
received during his service. In fact he fas prosecuted for punishment under
section 419,420, 468/471 PPC r/w section 5 (2) PCA 1947 physical
incarceration on basis of the same charges which had became the base of
departmental proceeding for civil misconduct. Civil court has jurisdiction for
the recovery of amount and not Anti-Corruption Establishment court.

That, the judgment of acquittal b!y the competent criminal court from
the same charges has brought fresh c?use of action to the appellant. The
Supreme Court of Pakistan has allowed 2™ and subsequent appeal to the
Service Tribunal in the circumstances as cited in appeal. In addition, as
fundamental principle of law all judgmeénts & orders obtained through fraud
and misrepresentations are always open for correction by the same forum

passing the impugned judgment or order. The apex court held in similar

case: _ '

‘However, it does not require any elaborate argument to show that in case the
sentence is set aside and appellant officer is acquitted, the very basis on which such
order of remova! from service stands, would disappear. The result of such an event
would be that the order of removal itself will render ineffective and liable to be set
aside. Such being the legal consequence a void order of removal could not have
been propped up by an additional ground, as done by the learned service Tribunal,
for the simple reason that such additional grounds found in support of the removal
order would violate the rule of natural justice, beside being violative of the mandatory
requirements of the Efficiency and Discipline Rules.” (Citation: 1985 SCMR 1483)

So far as the last four lines of. para 1i relating perpetuation of penalty of

major penalty with stigma of the appellant despite disapproval of the charges is
concerned the following dicta of the superior court are reproduced in verbatim
below in support of appellant re-instatement in service with full back benefits.

i. In the judgtﬁent reported as (province of théi: Punjab v. Abdul Aziz Qureshi
(1994 SCMR 247), the apex court established the rule that when:

“Basis-of Recommendation for Removal from Service having been knocked out, appeal
was rightly allowed by service Tribunal - Judgment of Service Tribunal was maintained in
the circumstances”. {Citation:1994 SCMR 247)

£
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* i, In another case Supreme Court followed similar principle in following (f—f I J
words:
- ' !

' Very Basis of recommendation for removal was knocked out by judgment of acquittal

which shows that the case was started on the apphcatlon of the students - The judgment

of the learned special judge leaves no slur on |the conduct of respondent amd rather shows

that he was made to suffer from extraneous reasons. ™=~ vary hasi= ~¢ rerommendation for

removal from service having been krocked out, t -gpeal wa.  ght!. allowed by the

learned Tribunal.” (Citation: 1995 SCMR 247).

ii.  The apex court held in identical case. |

“‘Acquittal of civil servant from the crlmlnal C&S(L-—CIVII servant i in case of acquittal was to be

considered to have committed no offence because the competent Criminal Court had

freed/cleared him from an accusation or charqe of crime--Such civil servant, therefore, was

entitied to grant of arrears of his pay and allowances in respect of the period he remained
* under suspension on the basis of murder case against him,

Futher stated that Para-11 .of ithe reply' is poorly misconceived
therefore para 11 of the appeal is re-itefated. The jurisdiction of the tribunal

- or Anti-Corruption court is not moot| for the discussion here but the 06
charges which were subject Xerox of the two forums and of the two
proceedings. Irrefutably, the chargés were.- criminal in nature, therefore,
carried to ACE police and subsequently to the ACE Court. Criminal court
examined them with the assistance of ewdence and official record produced

SETRTY SRt O SeTS BATERRI AR ST L R

by the ACE police from the office of respondant-2. The criminal court

repudiated all the charges which also subject matter of the proceeding before

- - the service tribunal and appellant acquitted on merits. mdeed the criminal

* court has not set aside judgment of the tribunal but it has undoubtedly,

discredited and set aside the 06 charges! on the basis of which the appellant

o was awarded major punishment:by the'competent authority which was not
'g‘ , disturbed by the tribunal unfmtunately Since the charges which were
N criminal in nature has been washed away by the competent criminal court of
55:» Anti-Corruption Establishment and qppellant was found ‘not -guiity’.
o Therefore the penalty imposed upon on the basis of charges must also go.
Y Appeal to the service tribunal after acquittal from the criminal charges is a
: formality as héld by the superior court rélielci herein the rejoinder and service

o 2T RN

appeal. .- Co

d It is totally incorrect that the m‘iajor penalty was confirmed by the
higher court but disposed ofl in Zimim': for apparently lacking question of
-public importance. Neither merits of the casc was examined nor any
judgment given on merits subsequemlﬁk No recovery suit has been filed
against the appellant as after retirement with pensionery benefits all of his
i)revious service was recognized and payments endorsed. Rather after
retirement further about Rs. 8.0 mnillion was additionally sanctioned by th3
respondents and paid to the appellant. Irrespective of nature of the 06
charges the appellant has been e‘xoneraied thereof on merits, therefore, the




. /" \
“penalty imposed previously competent authority cannot sustain and must go. &,.:w&_/

If compulsory retirement was on the basis of the same charges the appellant
was exonerated of. How the penalty imposed thereupon can stay when the
y said charges disappeared in the air and the appellant found innocent?

M 12, Para- 12 of the appeal is reitcrated.

GROUNDS: .

1
A. Reply to Ground-A 1s incorrect, ilh'jsivé: and misleading, therefore, Ground-
A of the appellants appeal is re-iterated. A false & improper case of
misconduct was planted against the appellant which was suffering from the
fundamental lacunas noted by the t:r1bunal itself in para-7 of its. judgment
(page-109 of appeal). Once taken as, issues and noted for decision the
learned tribunal was distracted by the cut-throat opponents vying in.
respondent-2 office through fraud and rmsreplescntanon The hon’ble Anti-
Corruption Court, being the competent forum for deciding such criminal
charges has also taken these questions in para-8 of its judgment (page-136),
made them as issues , put them tothe!litmus of evidence produced by the
respondents’ and relevant law while -,de'aling with them within the four
corners of law and finally repudiated all 06 charges of the respondents
altogether while meeting the requirement of section 367 Cr.P.C duly
“delineating the language and contents Of ‘Judgment of a court’ and put
proper answers to these questions which are missing in judgment of the
tribunal being misrepresented & misled by the respondent party. Since the
Service Tribunal by virtue of section 7 (2) of ST act 1974 for the purpose of
deciding any appeal , be deemed as ¢ivil court and shall have the same
powers as are vested in such court undér the Code of Civil Procedure 1908
(Act v of 1908) hence vide instant appeal section 12-2 C.P.C has also been
invoked in addition to section 4 of thel NWFP Service Tribunal Act, 1974.
Therefore, while equipped with benedwtmn of the section 12-2 the appellant
has also challenged the validity of the judgment dated 19.05.2015 on the
plea of fraud and mis- represenmuon played by the appellants opponent on
the learned service tribunal.

B. Reply to the Ground-B is misleading. As reveals from its face value all the

| allegduons were criminal in form and substance and fell in the pail of
‘Criminal Misconduct’ contemplated by section 5 of The Prevention Of

" Corruption Act, 1947 r/w 419,420 PPC. There was no allegation of
negligence, indiscipline, inefficiency, mishaviour or conduct unbecoming of
‘a_civil servant relating appellart’s official duty or functions, also so
concluded by Anti-Corruption Establiéhment Peshawar in para-26 of its

i ~ judgment.” This fact of non- commlssmn of misconduct also corroborates
: -from the conduct of the respondenls by registering FIR NO. 8 dated
19.11.2013 in Police Station Anti- Corrupt10n Establishment Peshawar (p-
125) and prosecuted the appellant for the criminal charges simpliciter in the
“court of Anti-Corruption Esldbhshment The language of charges framed in
the charge sheet in the ACE court (p-127-128) also speaks volume
prosecution of the appellant for criminal charges per se. The excerpt copied
from the judgment 2008 SCMR 1151 in instant para is distinguishing,
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misleading and out of the context. The appellant has never been charged for
‘Malversation’ (Corrupt behavior in a position of trust while in public
office). The referred case has two distinct set of allegations while appellant a

-single set allegations. The appellant haé never been charged for any corrupt

behavior during his entire stint he spent in the respondent-2 department,
right from joining on 29.09.2004 till his retirement on 16.01.2013. The point
should. be noted. Since charges in departmental proceedings leveled against
the appeliant were one and the same and criminal in nature, The competent
criminal court repudiated the charges now, therefore, appellant is entitled for
his reinstatement into service with all back benefits being fit and proper
person for continuation in service. The. impugned final orders/letters dated
14.01.2021 of the respondents refusing reinstatement of the appellant is
unwarranted, illegal and thus not sustainable in the eye of law.

The very allegations were false and h(ilt confirmed from the official record
came before the ACE court, ddmlttedly lost and was not available before the
tribunal. With the advent of record: before the ACE court the criminal
charges of having two domiciles, tempenng MA Degree and obtaining ex-
parte decree fraudulently, the allefratmns which were. relatable to the period
when the -appellant. was neither civil servant nor-joined the respondent-2

department, were disapproved through documentary evidence on merits.
Appellant” submitted his Application; Form NO.35908 to the Khyber
Pakthunkhwa Public Service Comnussmn which was diarized under diary

. NO.1368 on 15 March, 2003, when dppellant was not civil/public servant. If

taken these three allegations tentatively true for a while, the jurisdiction of

prosecution for these allegations lied with the Commission, a constitutional

body, constituted under Article 242 of the Constitution having exclusive
statutory powers of recruitment for BPS-16 & above posts under section 7 of

" the NWFP Public Service Commission :Ordinance, 1978, independent of the

governmenis/respondents (page-36-37). Respondant-2 had no locus standi
relating selection and recruitment issues. This fact also corroborate from
letter of June 18, 2004 of the respondent-2 (p-39) sending complaint
regarding the same allegations to the NWFP Public Service Commission for
action. The Commission ignored the said leiter, appellant was finally cleared
and his recommendation for appointment against the said post were sent
back (p-40). The respondents in compliance of the recommendation issued
appointment order dated 27.09.2004 and appellant joined the respondents on
29.09.2024 (p-41). appellant worked till 16.01.2013 in the respondant-2

. department ., the date of his retirement; without any complaint against him.

During the said period the appellant has never been' charged for any
misconduct or criminal ‘misconduct’ ori‘malversation’ either.
[

So far as excerpt copied from the judé%nent 2008 SCMR 1151 is concerned
in that specific case there was two different set of allegations against the

appellant, one relating civil misconduct and another relating criminal

misconduct, both having distinct allegations for -prosecution. In appellant
case there were one & the same allegations both in civil as well as in
criminal proceeding which all arrayed as criminal offence, therefore, were
carried to the ACE police Station, investigation made, challan submitted in
criminal court, appellant prosecuted and finally honorably acquitted. The

departmental proceeding for prosecuting criminal charges was wrong,

misconceived and misrepresented before the tribunal. The Service Tribunal
lacked the jurisdiction to try the same as its jurisdiction was confined to

"
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‘misconduct’ contemplated by section 2 (¢) of RSO 2000 bur responding

- party influenced the proceeding despite appellant’s outery. The charges of
charge sheet (s) against the appellant did not have any allegation of
inefficiency, indiscipline, misbehavior, insubordination, conduct against good
order or service discipline etc but of criminal offences. As of normal practice
and procedure provided in section 3-A’of RSO 2000 the respondents should
have waited for the outcome of criminal proceeding and in case of
conviction of the appellant from criminal court they should have then
proceeded for departmental proceeding u/s 3-A of RSO 2000 and imposed
major penalty if found guilty. : Here the respondents have adopted
preposterous procedure, first went for departmental proceedings and then for
criminal proceedings for. the same charges which were criminal in nature
indeed. The impugned route adopted was like putting a cart before a horse
which was against the prescribed law, & procedure, was misreading of facts,
relevant law and record and was uﬂjustly prosecuted appellant without
jurisdiction. The charges ]eveled agamst the appellant has now been
repudiated by the competent crlmmal Court of law, therefore, appellant is
entitled for his reinstatement into service with all back benefits. The
impugned orders/letters dated 14.01. 2021 refusing reinstatement of the
appellant was unwarranted, illegal and thus not sustainable in the eye of law.

. Reply to the Ground—C IS too short; elusive, incorrect and misleading.
Appellant was forcibly made to pass through the ordeal of 1* around as he
was entangled uncouthly and preposterously in a forged case. Repeated that
since appellant was imposed upon major penalty of compulsory retirement
on account of his alleged involvement in criminal offences of fraud,
misrepresentation & forgery, the charges incorporated Xerox in the
Statement of allegation & Charge sheet and then in FIR. Thus he is well
within the right to claiming re-instatement in service in view of repudiation
of the charges by competent criminal.court on merits. If the charges are
untrue & mis-founded then perpetual right of condemning the innocent
employee for penalty of compulsory retirement imposed upon him cannot be
gained on the basis of proceeding held in the hon’ble tribunal, falsely
implicating the appellani and prosecuting him for criminal offence in the
wrong forum under the official clout. -

- Reply is elusive and misleading. Statement in para-D of the appeal is re-
iterated as well as rejoinder to para-14 of preliminary objections which may
kindly be seen. The excerpts quoted are borrowed and irrelevant to the
appellant case. Charges contained .in the Charge sheet for departmental
proceeding as well as criminal prosecution are criminal in nature and do not
fall in the meaning of civil ‘misconduct’ defined in section 2 ( ¢ ) of NWFP
Removal from Service (Special Powers) Ordinance, 2000. Responding party
has attempted to mix oranges and mangoes together. Superior courts have

vehemently exhorted that every case has to be taken in its own

circumstances and decided on own merits, Thus the charges being criminal
one, were rightly considered by competent criminal court, decided and
repudiated under its inherent authority and jurisdiction. The respondents
‘were required to wait for the outcome of the criminal proceedings first and if
charges were proved in the court of criminal jurisdiction, should have then
proceeded u/s 3-A of RSO, 2000 for departmental proceedings. Thus the
departmental proceeding was pre-matured, mis-founded, misplaced, and

T
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preposterous and against the law laid down. Reliance is placed on PLD 2010
SC 1165 & PLD 2010 695.

/

. Reply to the Ground-E of the appeal is illusive and misleading. Agreed to

the extent that standards of evidence and methods of proving charges of
misconduct and criminal misconduct are not the same. However while
applying the dictum to the appellant case the following points mherent in
appellant case must also be kept in mind.

L.

IL.

IiI. -

IV.

‘Unlike in reported case appellanl{ has to face one and the same charges |

which were criminal in nature. That is why responding party
registered FIR in Police Station ACE Peshawar thereabout, made
investigation through police in the charges, challan prepared and
submitted in the criminal court for prosecution of the appellant

accused against the charges. There was 1o two distinct set of charges

against the appellant, one for mlsconduct and another for ‘criminal
mlsconduct :
'@

The maitter under reference was in relation to misconduct triable under

E&D Rules 1973 and not RSO 2000 which has special provisions -

including section 3-A. RSO 2000, has put distinct definition of
‘Misconduct’ and has also excluded violation of Conduct Rules from
its body fold as explainecl in detail ante.

Said authority itself quotes that “acquittal of a person from the
charges of criminal misconduct by criminal court might be a relevant
factor to ascertained nature ' of misconduct in departmental
proceedings”. This quotation also set method within the lines that
criminal proceeding should be preceded to disciplinary proceeding in
order to follow remedy for criminal prosecution of the accused civil

-servant u/s 3-A of RSO 2000 once proved guilty in criminal

proceeding. Provision of section under which the appellant’s case
should have been dealt with is with perusal.

Besides, this is a settled principle of law also enunciated by the
superior legal fora that when the basis of misconduct no more remains

in the field the appellant civil servant should be reinstated into service.

In the instant case, after acquittal of the appellant by the competent
court from the same charges on merits the charges and its culpability
1s no more in the field. Therefore he is entitled for reinstatement into
service. Thus, refusal of the respondents to reinstate appcllént into
service after his acquittal as he freshly represented, is violative of
natural justice 1/w Article 10-A of the Constitution of Islamic
Republic of Pakistan, 1973 and Judgments of the Supreme Court of
Pakistan delivered on the subject matter thickly' quoted by the
appellant in his service appeal. On arrival of truth through unflinching
official record produced 1% time penalty must go. Fraud &
misrepresentation played on the tribunal by competitors of the
appellant seething in respondant-2 department, engaged in litigation
with him contemporaneously, is worth notice. After exoneration of the
charges and acquittal no stigma remains on the appellant, therefore, he

- became fit and proper person for continuation in service as the only

~
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ground of his compulsory retirement is disappeared through his (

acquittal by the competent court making him re-emerged as fit and

proper person, entitles to continue with his job guaranteed to him

under articles 18 & 27 of the constitution, Apex court has held in
~ similar case:

“The judgment of the learned Speciat Judge leaves no slur on the conduct of the
respondent (appellant) and rather shows that he was made to suffer from
extraneous reasons. The very basis of the recommendation for removal from
service having been knocked out, the appeal was rightly allowed by the learned
tribunal.” .Citation: 2002 SCMR 57

Of course standard of evidence and method of proving charges in the two
forums are slightly different. The latter forum under its -prescribed method
took in-depth probe into the charges through documentary evidence and

testimony stretching over a period of 8 1/2 ears and exonerated the appellant.
y g p y %

Since the allegations were criminal, therefore, aptly adjudged and well
evaluated at the later forum having the competent jurisdiction. The grains
from the chaff were sifted through retrieved documentary evidence procured
by the respondents in support of charges against the appellant. The golden
scale of examination-in-chief of the witnesses and cross-examination in the
tater court enhanced the quality and quantity of testimony. Whereas before
the former, the learned Service Tribunal, record contained in three personnel
tiles of the appellant were reported lost and was not available for perusal.
Same was the case before enquiry officer. The Anti-Corruption Police
brought the relevant record before the criminal court which was examined
and cross-examined and a sound informed decision was taken by the
competent court vide its judgment dated 01.12.2020 undoubtedly. The
availability of evidence through official record and testimony of the
witnesses procured at the later stage has improved the levels of veracity and

genuineness and enhanced authenticity at the later forum which was

misrepresented by the departmental rivals before the tribunal through
hearsay allegations previously. Hence section 12-2 C.P.C has been sought as
remedy too in addition to section 4 of the NWFP Tribunal Act, 1974. The
appellant was wrongly charged and prosecuted through departmental
proceeding for misconduct as the 06 charges did not included inefficiency,
indiscipline, misbehavior, insubordination, conduct against good order or
service discipline falling within the confines of ‘Misconduct’ defined in 2 (¢ ) of
RSO 2000. He was charged for criminal charges simpliciter which were righily
handled and decided by the competent criminal court. Even the criminal charges
were not relatable to the normal duty and functions of the appellant during
his stay in the respondant-2 department but beyond. Thus citation of 2006
SCMR 1005 and cited para-E of the reply are distinguishing and irrelevant,
therefore, misplaced and mis-founded.

. Reply in para-F of the reply is incorrect. Ground F of the appeal is reiterated.

Disciplinary proceedings which finally culminated into the major penalty
were fraught with jurisdictional error, malafide, misrepresentation, violating
laid down procedure provided in section 3-A of RSO 2000, malicious and
based on extraneous motives in as much as the appellant had filed a
Damages Suit of Rupees 80 Million against the then Minister, Secretary and
Director General, Population Welfare, Khyber Pakhtunkhwa for not
implementing two Judgments of the angust Supreme Court of Pakistan

‘,-----1_
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working' in the respondant-2 department headed by the then Director
General/Acting Secretary, who were not Provincial employees and thus not
entitled to be included in seniority list of the Provincial Civil Servants where

" the appellant was becoming senior most w.e.f. 2005 when the department

prepared 1% proposal for promotion and sent to the PSB (p-153). He had
become eligible to clinch their incumbencies they wielded. The Federal

origin employees headed by the then Director General were not ineligible to -

be included in seniority and promoted being Federal employees. Policy
decision of respondant-1 at page 161 and judgment of the apex court at
page-156 all supported appellant case. The accrued eligible position was also
stamped by Govt. of Khyber Pakhtunkhwa in Law Department vide their
legal opinion dated 21.12.2009 (p- 56 57) sought by the respondant-2
department.vide their letter dated 5.11. 7009 (pages- 54), all made appellant’s
diehard competitors in respondant-2 department angry. Minister, Secretary
& DG all further.offended with damages suit for 80 millions which has been

amended now penc:lmc'r in competent court of law.
i

. By quoting judgment of the apex court in reply to Ground-G the respondents

have once again attempted to mix up the two different assortments with
varied inherent properties. Here' the question is not about distinct

‘proceedings of the two forums but semblance of the charges in fagade &

substance tried by the responding party at two different forums against the
appellant audaciously & fraudulently The question is of prosecuting the
same ‘set of charges at two altemate forums, especially dcpartmental
proceeding at the forum of Service Tnbunal when the charges reflecting in

- the Statement of allegation and Charge sheet were undeniably criminal in
pature and did not had the elements of inefficiency, IndlSCIpllnE,

misbehavior, insubordination, conduct against good or service discipline
falling within the confines of section 2 (c ) of RSO 2000 but criminal
charges which were triable by the Anti-Corruption Establishment court, thus
rightly handled and decided by theirelevant competent criminal court. The

.. ~allegations as per its face value. did not straightaway qualified for

departmental proceeding but at the later stage in contemplation of section 3-
A of RSO 2000, when criminal charges are proved against the civil servant
departmental proceeding could ‘be initiated u/s 3-A of RSO 2000.
Prosecuting the appellant for the same charges at the two separate forums
and preceding civl proceeding to criminal proceeding was not proper but

. misrepresented and played fraud by cut-throat opponents of the appellant in

the respondent-2 department who wete in litigation with the appellant at
that relevant time. Indeed departmental proceeding deals with civil
misconduct having the charges of inefficiency, indiscipline, misbehavior,

insubordination, conduct against good or service discipline falling within

the confines of section 2 {c ) of RSO 2000 whereas criminal
offences/charges are prosecuted in the cnmmal courts. Since the instant sex

charges reflected in the Statements of’ ‘allegations and Charge sheet of the

respondents are criminal by its very: nature, essence & core, therefore,
should have been vindicated at the criminal jurisdiction and on success of
criminal proceeding departmental procéeding as contemplated by section 3-
A of RSO 2000 should have been followed. The material illegality occurred

when departmental proceeding preceded the criminal proceeding. Another

£

e

t

‘wherein the Apex Court had declared that the Federal origin employees le\:f



LT ToET A

TR T
M RN

R RS

E

illegality is exposing the appellant to double prosecutions for the same
Xerox charges that’s too In preposterous manner which was bizarre.

It is incorrect to suggest that Judgment of the tribunal is upheld by the apex
court in its two-line judgment which has been disposed off in limini on the

" question of public importance rather than on merits. This point has been well’
~ taken by the learned court of Anti-Corruption Establishment in para-11 of its

judgment while fortifying his judgment with cogent legal references and
documentary evidence presented by the responding party itself. The instant
excerpt from PLD 2002 SC 13 relied by the trial court for his own
adjudication on merits as the responding party was adamant, vehemently
moving the criminal court to agree with judgment of the service tribunal and

_convict the appellant accused which he resisted duly respecting stature of the

tribunal however inclined to deliver his judgment on merits based on the
documentary evidence freshly produced by the responding party. ACE court
quoted judgment reported in PD 2002 SC 13 in order to justify his own
jurtsdiction as well as adjudication for the charges on merits. Pertinent to
point out that no documentary ev1dence was presented before the learned
service tribunal in support of the SCI'IOUS 06 allegations despite of appellant’s
application available on page 123 of service appeal. The Learned Service
Tribunal, respectfully said, while assummg its junisdiction for the decision
on the 06 allegations of the Charge sheet has not discussed nature &
substance of the charges arrayed against the appeliant despite taking notice
of the formidable questions raised by the appellant it mentioned in para-7 (p-
109) of its judgment which all went unattended and unanswered due to

misrepresentation of the responding pany Conversely, the learned tribunal -

has taken Jaunchced findings of the 2™ enquiry officer as gospel truth while
ignoring interim enquiry report of the 1* Enquiry Officer Mr. Mazhar Sijad
mentioning in last para of its judgment (page 108 of the appeal) which was
unfortunate. Admissions of the 2™ Enquiry officer shattering his own
findings subsequently during cross-examination in the criminal trial are
reproduced Xerox in one of para above of this rejoinder, derived verbatim
from pages 77-80 of service appeal which is worth notice.

All the charges suffered from serious legal lacunas as adjudged and decided
by the criminal trial court in its judgment. Now, all allegations are washed
away with the judgment in hand of' the competent criminal court and
evaporated in the air as held by the apex court in several of its reported
judgments quoted in appellant’s appeal and the appellant stood innocent.
When the very foundation on the basis of which the major penalty was
imposed upon the appellant is no more in the field, continuation of penalty is
nullity in the eye of law and a miscarriage of justice.

. Ground -H of appeal is repeated being true and provable from record.

Caroused with personal venom and vendetta the appellant’s opponents in the
respondent-2 office targeted the appellant who was appointed by respondant-

-1 as Chief Executive Officer Water .& Sanitation Services Swat (MP-1
. position) in open merits. Due to deep conspiracy of the same Officers and

respondents of 80 million damages all got together and removed the
appellant unceremoniously from the senior post on the basis of the same
hearsay allegations and judgment of the:tribunal dated 19.11.2015 vide order
dated 22.9.2016 (Annex- S) after serving for 13 months while the pay of the
appellant is still withheld being maligned by the said judgment. Again the



. : —
appellant was appointed as Economist (BPS-20/21) in the Federal (

. Government but his appointment was held in abeyance through the e
conspiracy of the same people headed by Ex-Secretary Population Welfare
Department, then posted on senior instrumental post in the federal
government, by referring mis-founded major penalty imposed upon the
appellant and judgment of this august tribunal referred. Thus once proved
innocent and exonerated of the charges on the basis of documents the stigma
with penalty must go in order to pr0v1de appellant level playing ﬁeld as
citizen.

I Reply in para 1 of reply is incorrect Ground-I of the service appeal is
repeated. In Service Tribunal Khyber Pakhtunkhwa the case of the appellant
was totally misrepresented by -the functionaries representing respondant-2
department, hailing from the affécted federal-origin lot, cut-throat
adversaries of the appellant, who on concealment of true record, claiming
lost of the appellant original 3 personnel files from the department, misled
the service tribunal with hearsay allegations while carrying official cloak on
their shoulders and state apparatus in their hands, traudulently overwhelmed

~ the learned tribunal with surmises and conjectures in order to reach a
m1srcpresented conclusion which seriously prejudice caused to the
appellant’s innocence, his life and career. The enlire gagged record has since

‘been retrieved now, produced before the trial court of Anti-Corruption
Establishment, exhibited on judicial fﬂe and thus appellant was exonerated
of the charges honorably. The fresh true record retrieved cannot be ignored
under 12-2 C.P.C proceeding. Plewously missing record on conduction of

. two other inquiries (p- 51 & 53 ) on thé same charges was also recovered by
Anti-Corruption Establishment belying the charges which all has accrued a
strong and Iresh cause of action inter alia.

J. The same sterco-typed objection of the respondents’ party which has well
- been attended in the forgoing paras of the rejoinder, therefore, need no
repetition. Added that allegations as per its face value did not qualify for
departmental proceeding straightaway.but at the later stage as contemplated
by section 3-A of RSO 2000, when criminal charges are proved against the
civil servant in criminal proceeding. Prosecuting the appellant for the same
charges at the two separate forums which indeed are not synonymous and
interchangeable, is illegal. These two forums are different from each other in
view of different set of offences triable by them in their separate jurisdiction.
Departmental proceeding deals with civil misconduct having the charges of

_ inefficiency, indiscipline, mishehavior, insubordination, conduct against _
< ' ‘good or service disciptine falling within the confines of section 2 (c ) of
RSO 2000 whereas criminal offences/charges are prosecuted in the criminal
‘courts. Since the instant sex charges: as reflected in the Statements of
allegations and Charge sheet of the respondents are criminal by its very
nature, essence & core therefore should have been vindicated at the criminal
: - Jurisdiction first and on success the criminal proceeding should have
: followed departmental proceeding as contemplated by section 3-A of RSO
2000. The material illegality has been occurred when departmental
proceeding preceded the criminal proceeding. Another illegality is exposing
the appellant to double prosecutions for the same Xerox charges that’s too
in preposterous manner which was bizarre. No judgment of the tribunal is
k upheld by the apex court in its two-line judgment which has been disposed
*off in limini on the question of public importance rather than on merits. This
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poihf has been well taken by 'thel. learned court of Anti-Corruption

- Establishment in para-11 of its judgment while duly fortifying his

jurisdiction with cogent legal references and lejectmo instant stance of the

-respondents to retain the penalty. 1
1
Repeated that findings of facts Were involved in the appellant’ case.

- However, unfortunately, the theory 0f presumption and hearsay ruled in

departmental proceedings due to mlSLepresentauon of facts and suppression
of official record, which suffered Ifrom many probable deficiencies,

~ suppressions of facts, error of sources and untrustworthiness, lied underneath

the bare untested assertions of the respondents in the departmental
proceeding before the tribunal. Now, the judgment of Senior Special Judge
Anti-Corruption ‘Peshawar, the court of evidence, has best brought to the
limelight and exposed the whole truthl through the tests of examination &

- cross-examination of witnesses ancl perusal of retrieved record. The full-

fledged trial in the Anti- Cmrupuon Soulrt has knocked out and washed away
the charges and. appellant was declaled innocent on merits. Truth shall

ultimately prevail and masquerading plesumptlon and assumption shall give
way to camouflaged gospel truth after all. :

!

. Reply to Ground-K' 1s incorrect. The eévidence appreciated by the criminal

court is based on official record retrieved by the ACE police from

~respondant-2 office and latter exhibited by government prosecutor through

14 witnesses/ record keepers therefore carry greater weight.. This record ‘was
not-placed before the learned. tribunal despite appellant’s application attested
copy placed at page 103 of appeal which affected appreciation of charges
and true evidence in support. The impugned inquiry itself has been scuttled

by the enquiry officer in his cross-€xamination which ceases to carry any -
~ sanctity after arrival of the Anti-corruption Judgment. Presently the Enquiry

Ofticer is facing crinunal case in the Anti-Corruption court as well as facing
heavy damages suit in the Court of District judge for his jaundiced views.
One learned member of the tribunal, |the writer of the judgment in the
tribunal who was Special Secretary in the Establishment Department KPK
during departmental proceeding of the appellant and also worked under the
influence of the Enquiry Officer as well as the then Secretary of the

respondent-2 department was requested to separate and disassociate from the

bench however it was not possible because the tribunal at that time had three

members including chairman. The chairman was hearing appeals for
admission while the rest of two leaned members were members of the only
bench hearing services cases after admission in which the said Special
Secretary. was one member. Therefore he could not disassociate himself
from hearing the appellant case. |
: : o
This is an admitted fact that at the time of hearing of service appeal in this
august Service Tribunal, the original service record containing credential
and testimonials of the appellant were . already lost, therefore, were not
presented before the tribunal in support of the charges-despite appellant’s
written request, then moving this learned tribunal to call the official true
original record including personnel files of the appellant from -the
department for inspection (Annex-Page-103 of appeal). The respondents
failed to produce it; rather the respondant-2 office misrepresented the facts
before the tribunal through hearsay & speculative assertions without official

. record. The shaded facts now well scrutinized through pro & contra



evidence in the court of Senior Special Judge Anti-Corruption, Peshawar. JTl
“The true evidence has come forth before the Anti-Corruption court which
has belied the charges and appellant exonerated on merits. Attested record of -

- the trial court can be produced before the learned tribunal when desired so.
The- departmental proceedings were not initiated for any good public cause
but to settle personal scores with' the appellant. The citation from 2006
SCMR 1005 is misquoted here.” No justice system nurturing from

. fundamental rights of written constitution can shut eyes to the speaking facts

freshly surfaced. Prayer v/s 12-2 C.P.Cjcannot-be ignored now. The domains
of the.two forums are different but]the charges are not different. The
retrieved- record has belied the charges altogether which has brought fresh
cause ‘of ‘action to the appellant ' |l ' :

L. Reply to the Ground-L is evasive ancl with no rebuttal from responding
party, therefore, should be taken as admlttecl The instant ground is the main
attack of the appellant in the instant appeal but with no rebuttal from the
respondents now. As reveals from thej language of the charges prosecuted
against the appellant both the departmental and criminal proceedings dealt
the same charges. That the charges in jthe Charge sheet of the respondents
before the tribunal and of F.LR if carefully perused are one and the same.
All the charges are criminal in nature and were asserted so before the two

- forums. The court of Senior Specia’l Judge Anti-Corruption under its
inherent powers and’ criminal _]llflSdlCthl‘l put to the litmus all the charges

: ~ oné by one in most natural way and cleared the appellant thereof in

3 unequivocal terms. Indeed the charges did not include inefficiency,

4 ' ' mdlsclphne, misbehavior, msubordmatlon, conduct against good order

or service discipline etc but criminal offences szmphcuer Since the charges

misdirected against the appellant durmg departmental proceedings were not
only.. false, having no roots in; official record retrieved but ‘were
misrepresented * fraudulently aoamst the appellant at the tribunal level.

Justice knows no limitation. With the advent of fresh judgment of the

competent criminal court no allegation exists in the field against the
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- -appellant as all were evaporated in the air. Therefore the appellant turned

' innocent, has assumed his status of a fit: and proper person for the service as
@ he topped the commission final list in selection. Depriving an innocent
£ person from continuation in service for no fault of his own, when he earned
f% no adverse report or proceeding for any omission or commission during his

stay in the department will be a great;injustice. He was unlawfully made
suffered for no fault Ol his own but personal vendetta of his competing
colleagues.

M. Paras-M to Para-ZI of appeal are admitted as true as no denial to the dicta set
by the superior court in similar case of; the appellant has been denied. The-
appellant has been acquitted by the ‘competent original court’ of Anti-
Corruption Establishment. The - plain reading of the dictum recited in
Ground-M of the appellant based on1991 S C M R 209 has set that when

B T T M ST A

E _ _ the appellant 1s tried on a definite charge and is acquitted either in the
Ho _ original court or on appeal and there is no question of the acquittal being
X merely on technical ground of evidence having been suppressed as is the

. - case of the appellant. In such cases, and when no facts are established in the
] , course of the frial that would justify action being taken for disregard of
: departmental rules. the decision of the court on the facts should be accepted
and no departmental action should be taken or should have been taken.
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Similarly, when the charge is dismissed without any suggestion by the court
that the conduct of the appellant has been suspicious or any indication that it
is'merely giving the appellant the benefit of a doubt: the acquittal should be
treated as an honourable acquittal. Thelauthority 1991 S C M R 209 further

- . guide that when the civil servant is dismissed, or imposed any other similar

major penalty based on his conv1ct10n of criminal charge—civil servant
having been acquitted of criminal char,qe his. dismissal has to be set aside
and he be ordered to be reinstated in| service with back benefit. The said

. authority further guide in case of criminal charges against a civil servant that

he should first be prosecuted for the criminal charges-in competent criminal

* court. On his conviction he then be. proceeded for departmental proceedings

u/s 3-A of RSO. 2000. The departmental proceedings, it seems, were
improperly proceeded and illegally preceded of criminal proceedings. In fact

departmental proceeding should have followed criminal proceedings, once’

the civil servant was found gmlty and convicted. Thus the penalty imposed

in departmental proceeding in view, of the ACE court judgment was -

improper, illegal and void ab-anitio due to fraud and misrepreséntation of
the responding party played on the service tribunal. * :

It is incorrect to suggest in the reply that the Tribunal has attested the
evidence brought before it and then mgintained major penalty. No evidence
has ever been brought against the appellant before the tribunal as the entire
official record contained in the three'pe'rsonnel files of the ‘appellant was lost
and not available both for the enquiry Officer as well as service tribunal.

~Application of the appellant to the tribunal at page- 103 of the appeal is’

sufficient to prove this fact. Similarly, apeX court did not entertain the

appellant’s appeal apparently for lzieking question of public importance. It-

did not discuss judgment of the tribunal or accorded any credence to its
findings either as reveal from two-line judgment (page-123).The respondents
while prosecuting their criminal case in the ACE court advanced the same

- arguments which were pot entertained and a vaiied judgment came

repudiating all allegations under reference,' exonerating the appellant and
acquitting him of the charges. Thus the instant lame excuse cannot sustain
further. It was held in reported judgment of the superior court:

“This Specific observation seems to be direetly in conflict with the basic principle of

the criminal administration of justice under which a person is presumed to be -

innocent unless proven guilty and person through involved in criminal case, if

*acquitted shall also be considered as a person against whom no case was ever

registered. It will be a great irony of our society entire life with an obsolete and
baseless stigma that he once being involved in a criminal case that too relating to a
personal vendetta. This is considered a serious threat to the criminal administration
of justice and offensive to the judicial system as a whole which not only shows
mistrust but also a clear disrespect to it. The said approach will also be in direct
conflict with provision of section 403-Cr.P.C and Article 13-A of the constifution of
Islamic Public of Pakistan, 1973 under which double jeopardy has been prohibited”.
(Excerpt from 2018 PLC (CS) 454).

The respondents have admitted judgment of the ACE court valid and

binding but have taken refuge under rule 23 of the Service Tribunal Rules



_ which is all the more weaker ground as the ground of attacks and ground of (’ < g
3 defenses of the contesting parties in the two cases are totally different. The L

TR S S
FEALE Lol
O SN

] fresh judgment of the ACE court has provided fresh cause of action and its
"a findings are the fresh grounds of attacked to the major penalty imposed upon
: the appellant. The ground of defenses of the respondents thereto should also
;ﬁ be different. In addition to preposterousness of the double proceedings

against the appellant for one of the same allegations at two forums having
varied jurisdiction was also improper and fraudulent. The persons behind the
preposterous proceedings are facing criminal complaints both in the ACE
court as well as damages suits in civil court now. Same allegation$ being
criminal in nature and falling in the jurisdiction of criminal court,
prosecuting them at two incompatiblé forums is improper indeed. Vide
instant para if judgment of the ACE. court has been taken by the responding
party per incuriam despite having detail judgment on the same charges
framed and prosecuted vehemently by’- them what to say of distinguishing
judgments of other courts they are plessmcr in rebuttal to instant appeal?
This is a million dollar question.

J t ' .
%’ -+ Z-2- Reply to para Z-2 is twisted. The appellant was declared eligible for
B promotion by the apex court vide para-i3,4,5,6 of the judgment (pages- 157-
,« o 158). The policy decision of the respon&lant-l has also declared the appellant |
; eligible for promotions to the next higher scale vide its policy decision dated
30.05.2011 copy available at page-161 of appeal. Whereas appellant’s
w _ opponents one of those serving now. in'BPS 20 while other retired in senior
3 -7 grades, were declared ineligible. Smce at the relevant time in 2005 the
%’ : vacant posts were also available. A proposal for promotion against the
| vacant posts was prepared by respondant -2 and sent to respondant-1 having
name of the appellant. The same was return under objection that inquiry was
pending against all competitor of the appellant in the proposal. Since
-'competitor of the appellant did not have required mandatory length of 12
X _“years service in BPS-17 & 18 atdl that time whereas the appellant had,
j ! therefore, appellant was preferred against them as reveals from the policy
 decision letter at page- 161. Later, all competitors of the appellant were
declared federal civil servant by the apex court and on appellant efforts
respondant-1 was advised by Law Department KPK to strip them off of the
benefits they have obtained from the KPK government and they be.sent to

' federal government Islamabad for further adjustment { pages 55,56,57). The
?ﬁ : ' advice tendered was not implemen;ed;by the respondant-2 against whom
including then DG and Minister Population Welfare, appellant. filed a
damages suit for Rs. 80 million which is still pending as admitted in instant
Reply. The said damages suit became the only base of the malicious
departmental proceeding on fake charges through an organized conspiracy
culminating into an unfair major penalfy of compulsory retirement in.non-
transparent manner. Since the said allegations have now been proved untrue
and false th;eréfore, the penalty maneuvered and manipulated should not stay
further as the natural justice demand. Poetic justice knows no legal
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chicanery. Truth shall prevail and falsehood should go. Apex court has set
lhe following dicta in similar case:

“BaS|s of recommendation for removal from service having been knocked out, appeal

was rightly allowed by service ftribunal - judgment of service tribunal was

maintained in circumstances”. {Citation: 1994 S C MR 247)

“The judgment of the learned special judge leaves no slur on the conduct of the

. respondent (appellant) and rather shows that he was made to suffer for extraneous

reasons. The very basis of the recommendations for removal from service having

“been knocked out (By special judge), the appeal was therefore rightly allowed by
“jearned tribunal”. {Dictum set in 1994 SCMR 247).

“Acquittal of civil servant in criminal case...Civil servant was re-instated in service
after acquittal from a criminal case—payment of subsistence grant to the civil
servant—Validity-—Where the criminal charges were not_established before a
competent court of law and the civil servant was acquitted on those specific charges,
the departmental proceedings exactly on' the same charges would be wholly
irrelevant and unjustified.---Civil servant was acquitted by the competent court of law
which would mean that civil servant was not been suspended and would be entitled
to all pay and allowances admissible under the ruies, minus the amount which the
civil servant had already drawn”. {2001 SCMR 269)

“However, it does not require any elaborate argument to show that in case the
sentence is set aside and appellant officer is acquitted, the very basis on which such

order of removal from service stands, would disappear. The result of such an event

would be that the order of removal itself will render ineffective and liable to be set
aside. Such.being the legal consequence a void order of removal could not have
been propped up by an additional ground, as done by the learned service Tribunal,
for the simple reason that such additional grounds found in support of the removal
order would violate the rule of natural justice, beside being viclative of the mandatory
requirements of the Efficiency and Discipline Rules.” (Citation: 1985 SCMR 1483)

“Basis of Recommendation for Removal from Service having been knocked out,
appeal was rightly allowed by service Tribunal --- Judgment of Service Tribunal was -

maintained in the circumstances”. (Citation:1994 SCMR 247)

“Acquittal of civil servant from the criminal case--civil servant in case of acquittal was
to be considered to have committed no offence because the competent Criminal
Court had freedfcleared him from an_accusation or_charge of crime--Such civil

servant, therefore, was entitied to grant of arrears of his pay and allowances in.

reépect of the period he remained under suspension on the basis of murder case
against him. -

---Acquittal---All acquittals are “honourable” and there can be no acquittals which
may be said to be “dishonourable”. (Citations: 1998 S C M R 1993)

“Every person was presumed to be innocent unless proved guilty-—-Person though
involved in criminal case if acquitted was to be considered as a person against
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- whom no case was ever registered---Any condifion creating impediment on the job in

the department on the basis of acquittal in criminal case would not and should not be
read as disqualification-—-Impugned order passed by the department was set aside
and. Authority was directed to decide the representation of candidate in accordingly.
The same principle was relied in 2011 SCMR 408, 2012 PLC (C.S) 502, 2012 SCMR
165, PLD 2010 SC 695, 2007 SCMR 537, 2009 SCMR 985, 1998 SCMR 1993, 2018
PL C(C.8) 454" - |

“Even order of removal of respondent from service had provided that his case would
be considered by competent authority for hi§ reinstatement in service in case he was
acquitted of the criminal charge---Respondent was justified in claiming his
reinstatement in service upon earning acquiittal from the competent criminal court—
Supreme Court declined to interfere in the judgment passed by Service Tribunal,
where by respondent was reinstated in sérvice---AppeaI was dismissed”.

. (Citations: P L D 2010 Supreme Court 695).

The apex court observed in another identical cases as below:

“It will be noted that the basis of recommeridation for removal from service was that
a “case is under trial in the Anti-Corruption Establishment, Muitan”. This very basis
was knocked out by the judgment of acquittal which shows that the case was started

on the application of the students—The judgment of the learned Special Judge,

leaves no slur on the conduct of respondent and rather shows that he was made to
suffer from extraneous reasons. The very basis of the recommendation for removal
from service having been knocked out, the appeal was rightly allowed by the learned
Tribunal. The learned counsel for the appeltant could not point out any misreading,
non-reading or misconstruction. The appeal is therefore dismissed with no order as
to costs. Appeal dismissed”. (Citation: 1994 SCM R 247)

‘It appears that the tribunal was of the view that, since after registration of the case,
the appellant was placed under suspension, as such, penalty imposed by the

_responded No.3 altogether separate than the findings in the criminal case. The
record does not show that any different charge was leveled against the appeliant in

the departmental proceedings. On the contrary, it is evident that subject-matter was

the same and action against appellant was taken on the basis of said criminal

proceedings. Where the those criminal charges are not established before a

competent court of taw and the appellant acquitted on those specific charges, the
departmental proceedings exactly on the same charges, would be wholly irfelevant
and unjustified. Since the appellant was acquitted by competent court of law, it shall
be deemed that he had not been suspended and would be entitled to all pay and
allowances, admissible under the rules, minus the amount which he had already
drawn. Under the circumstances, the impugned order of the tribunal is set aside and
the appeal is allowed with above observations”. (Citations: 2001 S C M R 269)

That, on the basis of Policy decision of the respondent-1, communicated to
respondent-2  vide NO.SOR-II (E&AD) 3-249/07 Vol dated
30.05.2011(page-161)- and of Apex court judgment in appellant’s civil
appeal NO. 172-P/2010 (page-156), night of promotion to the BPS-19 and
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Z-5

Z-6

Z-7

Z-8

now to BPS-20 was already mature to the appellant from year October 2005,
undoubtedly. The judgment of the apex court in paras 5, 6, 7, 8 has explicitly
determined eligibility of the appeliant from the date of controversy cropped
up in year October 2005 which was the only moot point between the parties
in litigation throughout. There was no controversy of ‘fitness’ between the
parties ever. Therefore the appellant has sought his promotion on the basis of
his eligibility, matured in October 2005 as determined by the apex court.
That respondent-2 moved promotion proposal of the appellant to
PSB/respondant-1 accordingly but retrieved back maliciously (page-165)
whereas promoted the illegible one copy of notification at page-163. Thus
eligibility of the appellant was cleared by the apex court in paras 5, 6, 7, 8
beyond any shadow of doubt. :

Respondant-1 on the abetment and con$piracy of opponents of the appellant
removed the appellant from the post of Chief executive Officer, Water &
Sanitation Services, Malakand Division Swat vide order dated 22.09.2016

(page-176) unfairly and illegally. That, under Axticle 18 of the constitution

of the Islamic Republic of Pakistan every citizen has the right to enter upon
any lawful profession or occupation and to conduct any lawful trade or
businéss. That, this hon’ble tribunal has kindly to confirm that joining
further employment in government sector is allowed to a compulsory retired

_employees under Rule 4 (2) of E&D Rules 2011, inter alia, also so held by

Establishment Department in appellant case. Therefore, respondents have

“wrongly disturbed fresh employment of the appellant as Chief executive

Officer, Water & Sanitation Services, Malakand Division Swat and service
int the Ministry of Housing & Works, Government of Pakistan, Islamabad by
dint of his compulsory retirement and judgment dated 19.11.2015 of this

‘Hon’ble tribunal and had wrongly caviled/maligned his employment at the

two relevant forums referred.
Para- Z-4 of appeal is re-iterated with vehemence please.

Reply to Ground Z-5 of the respondents’ reply is nljsleadjng. The judgment
of acquittal has created fresh cause of action to the appellant. The Supreme
Court of Pakistan has allowed 2™ and subsequent appeal to the Service
Tribunal in the circumstances referred ante. In addition, as fundamental
principle of law all judgments & orders obtained through fraud and
misrepresentations are always open for correction by the same forum
passing the impugned judgment or order if approached w/s 12-2 of C.P.C,
inter alia. _ : ' _

Request in Ground Z-6 of appeal is re-iterated with vehemence.

Request in Ground Z-6 of appeal is re-iterated with vehemence. The reliefs
solicited in service appeal fall in the Terms & Condition of civil servant and
this tribunal has got jurisdiction t¢ entertain. That, all reliefs solicited herein
service appeal fall in the Terms & Condition of civil servant and this tribunal
has got jurisdiction to entertain.

Request in Ground Z-6 is of appeal is re-iterated with vehemence.
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concealed from this august tribunal delzbemreiy :
ﬂ."h

PRAYER: | | . (7

In light of the above facts, points of law, judgments of the superior court
relied upon as well as legal elucidation put forth above in the Rejoinder this
honorable tribunal is respectfully. prayed to grant relief as prayed for in
heading of the service appeal and in paras of the instants Rejoinder please.

Any other relief as deemed apploprulate in the circumstances of case not

specifically asked for and accrued durmcr pendency of appeal, may also be
granted to appellant.

/ ?/1/

Dated: 01.06 2022 ¥\ '~'>

i
l
|
P|’ervez Khan (Appellant)

Sen”lor anate Law Consultant, Peshawar

Through .

1. Asif Khan Yousafzai, Advocate Suprelﬁe Court of Pakistan

2. Arbab Saiful Kamal Khan, Advocate, Peshawar High Court, Peshawar.

2 I I r
AFFIDAVIT: Affirmed on oath that contents of this rejoinder is based on facts,
relevant law and official record relied upon herein. That nothing has been _

v Pervez Khan (Deponent)
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