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\/\IWENT

LI

ATIQ-UR-REHMAN WAZIR MEMBER (E) - Th|s smgle Judgment shaII

dispose of the instant service appeal, as well as connected :Serwce Appeais

bearing’ No. 1167/2017 “titled Mumtaz Ali Versus Government of Khyber

" Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two

others;',~"Service Appeal bearing No. 1177/2017 “titled Imtiaz Ali Versus

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretarlat

Peshawar and two others”, Service Appeal bearing No. 1192/2017 “t|tled Samm '

Khan Versus Government of Khyber Pakhtunkhwa through Chief Secretary, Civil

2

Secretanat, Peshawar and two others”, Service Appeal bearing No. 1193/2017

“titled Saeed Khan Versus Governme_nt of Khyber Pakhtunkhwa through Chief

PR



Secretary, Civil Sec%etariaﬁ, Pésha\)\rér and two others”, Service Appeal bearing No.

1196/2017 “titled Huhayoh Khan Versus Government of Khyber Pakhtunkhwa |
through Ch‘ief Secretary, Civil Secretariat, Peshawar and twd others”, Service
Appeal bearing Nc;. 1197/2017 “titled Israil Khan Versus Governmeht of Khyber.
Pakhtunkhwa throUgh Chief Secretary, Civil Secretariat, Pé,shawar and two
others”, Service Appeal bearing Nb. 1204/2017 “titled Muhammad Igbal Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar and two ofhers", Service Appeal beariﬁg Nb. 1228/2017 ‘“titled
Muhammad Ashraf Versus Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar and two others”, Service Appeal bearing No.
1235/2017 “titled Muhammad Asif .Versus Government of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat, Peshawar and two others”, Service
Appeal bearing No. 1236/2017 “titled Habibulléh Versus Goverhment of Khyber
Pakhtunkhwa through Chief Secretary, Civil Secretariat, Pe:;hawar and two
others”, Service Appeal bearing No. 1237/2017 “titled Asifi Saleem Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, ;Civil Secretariat,
Peshawar_and two others” and Sérvice Appeal bearing No. 1!‘238/2017 “titled
\/{ WKMQ Versus Government of Khyber Pakhtunkhwe; .through Chief
Secretary, Civil Secretariat, Peshawar_ and two others”, as comrﬁon questions of

law and facts are involved therein.

02. Brief history of the case is that the appellants are employees of special
branch of police department, which is the most un-attractive off:branch shoot of
_the department. In order to make it attractive, certain incentives were offered to
the employees, particularly the lower staff and one step promotion was one of
them. The appellants were basically constables, but while joining special branch,
they were granted one step promotion, who subsequently reachecij to the posts of

Assistant Sub Inspectors (ASI) and Sub Inspectors (SI) in due codrse of time and



after due process. The incentivés so offered were givgn legal ¢0ver in shape of a
standing order of 1996 issued on 24-01-1996. In the Wake of judgment of August
Supreme Court of Pakistan réported as 2013 SCMR 1752, respondent No. 2 issued
instructions to all heads of police offices vide the impugned &der dated 21-03-
. 2016 to done away with out of turn promotions. In pursuance c;f the instructions,
respondent No. 3 issued the impugned order dated 27-04-2016, whereby -all
orders issued regarding second and third step promotions tio the officials of
special branch including the appellants, were withdrawn. Feeling aggrieved, the
appellants filed departmental appeals followed by writ petitionlNo 2088-P/2016,
which was dismissed vide judgment dated 12-01-2017 onl the ground of
jurisdiction, leaving the appellants at liberty to approach éroper forum for
redressal of their grievance. The appéllant§ then filed the instént appeals, with
prayer that the impugned orders dated 21-03-2016 and 27—04-:201'6 may be set

aside and the appellants may be restored to their respective positions alongwith

all back b S.
\/\/ 03

. Learned counsel for the appellants has contended that judgment of
supreme court of Pakistan has been misinterpreted and has wroﬁgly beén applied
upon appellants, as promotions of the appellants were made oﬁ merit after due
process and in due course of time; that judgment was annéunced in 2013,
whereas the same has been executed upon appellants in 2016 aﬁd the appellants
‘have been penalized for no good reason; that such promotions \!Nere made after
fulfilling all the codal formalities in accordance with law, which cénnot be termed
as out. of turn promotions; that such promofions have not affected rights of any
other person, otherwise they would have challenged such prom:;otions; that the
appeliants we‘;re otherwise fit for promotions like their other colleagues in regular
police; that their other colleagues in regular police have reacheq the position of

inspectors, whereas the appellants were demoted to the rank of head constables,



- inspite of the fact that all-the appellants are having more than 35 years of service

at their credit; that valuable and fundamental rights of the appellants are involved -

in the matter and is a case of public importance; that the imbugned orders are
|

without jurisdiction, arbitrary in nature, hence not tenable in thle eye of law; that

the impugned orders are unfair, as the appellants has been condemned unheard.

04. On the other hand learned Deputy District Attorney folr the respondents
has contended'that it is correct that incentives of one step:promotions w_ere‘
allowed to the police officials who voluntarily thed for transfer to special branch;
that it is also correct that in view of standing order of 1996, tHose officials, who
had spent more than five years in special branch, were furtherl promoted to the
rank of ASIs and Sls after observing the codal formalities; thatll it is also correct
that such promotions were granted in due course of time, against existing
vacancies; that such promotions were considered as Iegél until pronouncement of
judgment of the supreme court of Pakistan reported as 2013 SCMR 1752 and in
light of the said judgment, such promotions were declared as o!ut of turn, as the
appellant gh were otherwise eligible for promotion, but wéare not equipped
\/\N/\./m::::atory trainings, Which are necessary for promd,tion to the next
grade, therefore in light of the said judgment, second and third step promotions

availed by police officials in special branch were withdrawn.

05. We have heard learned counsel for the parties and héve perused the

record.

06. In order to properly understand the issue in hand, it wquld be useful to
have a glimpse of the background of the case. Special branch being an important
wing of the police department remained one of the neglected and un-attractive
areas for ”b:olice personnel and nobpdy would opt to be transférred to special

branch in any rank. In order to make it attractive, 20% special allowance was
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h allowed for officials serving:in épecial .branch, but it did not work, hence the
respondents went one step ahead and issued a standing order of 1996. Salient
features of such order would elucidate that thére is no defined standard for

\ bringing police personnel on deputation to special branch énd nbrma!ly unfavorite

employees or those who were not considered as efficient, had been transferred to
special ‘branch on deputation with certain time period, thus the special branch
became hub of unwilling workers, adversely affecting efficiency level of the
institution. In order to improve the status of specilal branch, it was felt eminent to
regulate such transfers by devising rules and regulations for special branch. For
the purpose, standing order of 1996 was brought into force,iwhere inter-alia,
incentives of adhoc promotions were offered to such employees, who were willing
to serve for a period of five years in special branch, but on return to their
respective districts, they will be reverted to their previous polsitions and their
seniority will be maintained in their respective districts. Those who stay beyond
the period-ef five years, will be granted regular promotions and to this effect a
\/\J‘\’\ms)jsubmitted to the government for establishment of a ;training school in
collaboration with intelligence bureau school, which ultimately would impart
necessary trainings to employees of special branch, pértainiﬁg to intelligence
courses, VVIP security training and many others , so as to enable them to handle
their respective jobs efficiently as well as to equip them to be promoted on

regular basis without qualifying police courses and such practice of promotion will

continue till establishment of such training school for special branch.

07. As per practice in vogue in special branch and subsequently, in light of
standing order of 1996, a written agreement was required to be. signed between
the employee and the special branch, containing the conditions ﬁhat his seniority
will be maintained in his respective district and his promotio.‘n would be on

officiating/adhoc basis and on return to his respective district, he will be reverted



6

to his original position. Record reveals thaf police personnel were normally
transferred to special branch on deputation' basis with the optioh to return to their
respective districts, but the appellants are amongst those, who had decided to
remain in special branch until their retirement. Since cases of éhe appellants are
similar in nature having common questions of law and facts, sin case of one Mr.
Mumtaz Ali is taken as an example, who joined police force as'ConstabIe on 20-
10-1975. On 04-11-1981, he was transferred to special branchll and was granted
one-step promotion as Head Constable. After 15 years, on 11:~06-1996 he was
promoted as Assistant Sub Inspector (ASI) and on 04-09-2002, he was promoted
as Sub Inspector (SI). Record would suggest that such promotions had been
made by promotion committees against the available sanctioned posts purely on
officiating/adhoc basis only as an incentive to such employees, who would opt to
remain in special branch for a period of more than five years. Mr. Mumtaz Ali
travelled a long way in earning promotion to the post of SI and it took almost 27
long years for him to reach to the post of SI and that too onfofﬂciating/adhoc
\/Jw/wﬁa was good. only for monitory consideration in terms of enhanced
salary, which ultimately would yield benefit in case of pension. During the course
of litigation, six of the appellants retired from service upon reacllhing their age of
superannuation, while others are serving as head constables andiare at the verge

of retirement.

08. With such conSiderationS, the appellants opted to remain m special branch
with anticipation that they had signed a written agreement with r:espondent No. 3
wherein it was mentioned that such arrangements would continue until alternate
arrangements are made. Record is silent as to whetheri any alternate
arrangements were made or not, but subsequently in order to r;wake the special
branch functional, promotions of subordinate ranks in regular pc;lice were made

conditional with mandatory stay for certain period in special branch, which was/is
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mandatory for all but in wake of announcemxeAﬁt‘ of Judgment of Supreme Court of
Pakistan reported as 2013 SCMR 1752, the. provincial police officer issued
directives vide order dated 19-06-2013 that special case promotions should be
discontinued in future to provide level playing field for all' police personnel in
career progression. Such Ietter‘ was addressed to all heads of :police offices, but
no adverse action was taken against employees of specialjbranch, as such
directives were meant for future. In another developing story, this tribunal in
service appeals No. 561, 562, 563, 537, 715 & 538, in similar nature cases
pertaining to investigafion wihg of the police, vide its judgment dated 16-11-
2015, remitted their appeals to respondents with direction to the respdndents to
examine appeals of the appellants and decide the same strictly‘on merit without
any discrimination. The appellate auth'ority (Provincial Police Ofﬁéer) examined
such appeals in light of judgment of Supreme Court of Pakistan ignd decided that
the present appellants as well as all such promotions in other"units have been
made mMst the law and rule, hence may be done awéy with it. Such
\/)N\m::{were ‘issued vide order dated 21-03-2016 and in compliance,
respondent No. 3, issued order dated 27-04-2016, whereby orders regarding
second and third step promotions were declared as out of turn p}omotions, hence
were withdrawn with immediate effect and the appellants were Illeft with one step

promotion as head constables. !

09. In order to reach to a logical conclusion, it would be useful to briefly
introduce the judgment in question. While disposing of constitutional petitions
challenging vires of statutes, the supreme court of Pakistan, declared impugned
legislations and benefits extended thereunder by government for being voilative
of the Constitution. It was the Government of Sindh, Which empowered the Chief
Minister to grant out of turn promotion to civil servants by bringiné amendment in

civil servants Act, 1973 through promulgation of ordinances, where non-civil
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servants and non-cadré civil se-rva'nts were transferred to cadre posts in Sindh
government by way of deputation and their absorption againsEt cadre posts with
backdated seniority by chief minister pursuant to Sindh Civil Servants Act, 1973 as
amended by Sindh civil servants (second amendment) Ordinange 2012, Sindh Civil
Servants (Amendment) Act, 2013 and Sindh Civil Servants (second amendment)
Act, 2013. Such deputationists, despite not having matchiné qualifications to
cadre in which they were transferred and liable to be repatriated, had been
absorbed against cadre posts against language of section-!lo of Sindh Civil
Servants Act, 1973 on the basis of legislations so made. The ‘:supreme court of
Pakistan in its judgment in question has held that neither a non-icivil servant nor a
civil servant from no-n-cadre post could bé transferred to .a cadre post in
government by way of deputation as same would affect rights of civil servants

serving in government and create sense of insecurity in them. The impugned

~ legislation meant for specific class of persons was declared voilalvtive of Article-25,

\/ ) 143 afid 240 of the Constitution, which ultimately would encourage nepotism and

discourage transparent process of appointment of civil servapts in prescribed
manner. Further held that benefits extended to different er:nployees or civil
servants through impugned legislations would not attract principle of locus
poenitentiae, hence the 'Suprén;ne Court struck down such iIegislations and
withdrew the benefits of out of turn promotions. The judgment so announced was

sent to all chief secretaries of the province for compliance.

10. Now .the moot question before us is as to whether the p;rornotions of the
appellant were illegal and the same come under the parametefs fdrawn for out of
turn promotions. For the purpose, we have carefully examined the judgment in
question, which has delineated various aspects ihvolving out of turn promotions,

relevant portion of which is reproduced as under:
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"We are of the considered opinion that a personylitigant, who has
availed benefit for promotion under Article-9-A without application
of the criteria laid down under Rule-8-B by way of underhand
means or by any mode other than merit. cannot get protection on
such benefit on the principle of locus poenitentiae, unless he could
show that the benefit availed by him was in accordance% with law, in
good faith and without ulterior motive or malafide.”

The verdict provides for a chance to the beneficiari‘es to show as to -
whet/her the benefits so availed were in accordance with law.or otherwise. The
same would equally apply to the appgllants, who were require& to be afforded an
opportunity to defend their cause, which however was not granted by the
respondents and without proper ex-amination of the judgment :as well as without
application of independent mind, competent authority unilaterally decided their
cases. The principle of Audi alteram partem has always béen considered as
mandatory in such cases, as no adve'rse action can be taken vagainst any one
without providing him an opportunity to defend himself. The abpellants however
is havirg~as strong case oﬁ merit, as their promotions were duly protected by
standing order of 1996, which were made after fulfilling thé required codal
formalities and such promotions were not promotions in real rﬁeaﬁing, rather it
was an incenti\)e granted to the appellants in lieu of services rendered in special
branch, with a tacit understanding between the appellants and zthe respondents.-
The appellants served in special branch due to such incentives, otherwise they
would have earn such promotions, if they were in their respec;;ive districts, like

their other colleagues in their respective districts, who had elevated to the post of

inspectors, hence such promotions cannot be termed as out of turn promotions.

11.  For the purpose, we need to understand as to what is out of turn
promotion. Out of turn, promotion is a promotion, when it is not your turn, but in

the instant case', the appellants were promoted in their own turn and nobody else
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were affected by such prorﬁotions nor they were given any benefit of seniority
over their seniors. The supreme court of Pakistan in the judgment in question has

held as under;

‘Grant of out of turn promotion were class specific, ,forejud/'c/a/ to
public interest and not based on intelligible d/ﬁ‘eﬁent/a, rather
having distorted service structure, affected /'ntér-se-sen/or/ty
between officers serving on cadre -;‘jgosts after acquiring jobs

through competitive process.”

12. We have observed that promotions in the instant case are neither class
specific nor prejudicial to public interest or affected seniority of others, rather
such promotions were made amongst the deputationists in light of standing order
of 1996. The appellants in the instant case are not the deputiationists in a sense,
which has been discussed in the judgment in question. The aépelfants spent their
whole lives serving in an un-attractive place only for the purpose of getting
promotions, but in the last leg of their service, they were revertéd back to the
post of head constables. For the sake of comparison of the ca:se of the appellants

with those discussed in the judgment, relevant portion df the jl;ldgment is

"The procedure provided under the ESTACODE requires that a
person who is transferred and appointed on deputation must be a
government servant and such transfer should be made through the
process of selection. The borrowing government has to establish
the exigency in the first place and then the person who is being
transferred/placed on deputation in government must have
matching qualifications, expertise in the feld w;'/'th required
experience. In absence of these conditions, the go verf!7ment cannot

appoint anyone by transfer on deputation.”

In the instant case, the appellants are regular police personnel and their

, transfers on deputation were made on solid reasons and in exigency of service by
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the special branch by offering them incentives of officiatihg promotions. The
appellants having matching qualifications, expertise as well as the required
experience, thus they were fit to be appointed on deputation in special branch. In
the instant case, neither they were absorbed against postsiinfringing rights of
other employees, nor were they promoted through bypassing.of their colleagues.
In nutshell, case of the appellants is distinguished from the olne discussed in the
judgment in question. In the judgments reported as PLD 1993 SC 109 and PLD
1961(WP) Lahore 78, worthy superior courts have graciously held that while
taking something as a precedent and while considering the value of the principles
of a case, emphasis has to be placed on material facts, before:the court, for such
facts may serve as a guide for the reasons for pronouncement of law by the
judge or the statement of rule of law followed by him; that p:recedents primarily
apply to their own fact and can have but little weight where facts are different.

August supreme Court of Pakistan in the judgment in question has held as under::

"The provincial assembly (Sindh) through the impugned

Astruments pronounced a legisiative judgment with the sole
object to accommodate their blue-eyed, who were neither civil

servants nor government servants. The deputationists brought in
were not recruited through the process of the competitive exams
and were appointed on deputation to the cadre ,éosts, which
appointments affected the rights of the civil servants serving in
different government departments, as their promotions were
blocked.”

In the instant case, the situation is totally different, as the appellants were
brought in to special branch through incentives of officiating promotions, against
which they served for considerable time period and such; incentives were
withdrawn wrongfully under the pretext of the judgment in question without

proper examination of such judgment, which however was not warranted. In last

Para of the judgment in question, it has been ordered that copy of the samé be
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sent to all Chief Secretaries. of the provinces with directioﬁ to streamline the
service structure of civil servants in line with the principles laid down in the
judgment. In light of the said judgment, the fespondents wefe required to have
streamlined service structure of the employees of special branch, however instead
of doing so, the respondents have wrongly and illegally withdrawn promotions

granted to the appellants by complying the required legal formalities.

13. Provincial Police Officer, Punjab, while deriving wisdomfrom the judgment
of supreme court of Pakistan reported as 2015 SCMR 456, éxtended the same
benefit to SI Abdul Ghani, whose case was similar to that of the appeilants vide
order dated 09-04-2020. On the same analogy, the IG Islamabad vide order
dated 29-09-2020 extended the same benefit to SI Muhammad Zahid, where he

was granted promotions on the same dates, when his erstwhile colleagues were

| promoted. Relevant portion of the judgment is reproduced as under:

........ the officers/officials who have been repatriated to their
parenat departments shall be entitled to salaries and other benefits
from the date they were relieved to join their parent departments.
Their seniority shall be maintained in their parent departments with
their batch-mates as if they were never relieved from their parent
departments. Expiry of period lien shall not come in the way of the
officers to deprive them from joining the parent depa/z‘/ﬁent. ..... o

14, We have observed that in the said judgment, though repatriation to
parent departments have been upheld but rights of promotion arllld seniority of the
affectees have been taken care of, as their cases were not considered in the
category of out of turn promotions. The instant case is eccentricito the effecf that
appellants were not repatriated to their parents departmenti, but were only
downgraded and kept absorbed in the special branch. In a ménner, they were

deprived of the benefits, which were accrued to them, if repatriated to their

parent departments. We are of the considered opinion thaf the appellants
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suffered twice, as on one hand, they were not repatriated to their parent
departments, hence deprived them of the opportunity to re-;gain their seniority
and promotions in their parént department and on the other hand, their ad-hoc
promotions were also withdfawﬁ, which were Qood only to thev‘extent of monetary
benefits in lieu of the services rendered by appellants in speciz?l branch. In such a
situation, natural justice demands that the appellants shall -not suffer for any
wrongdoing of the respondents. We are_of the considered opinion that judgment
of the supreme court of Pakistan reported as 2013 SCMR 1752 has been
misinterpreted and erroneously made applicable upon the promotion cases of the

appellants because such promotions cannot be termed as out of turn promotions.

15. In view of the foregoing discussion, the instant service appeal as well as
connected Service Appeals bearing No. 1167/2017 “titted Mumtaz Ali Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,

Peshawar and two others”, Service Appeal bearing No. 1177/2017 “titled Imtiaz

Wemment of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar and two others”, Service Appeal beariﬁg No. 1192/2017

“titled Samin Khan Versus Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar and two others”, Service Appeal bearing No.
1193/2017 “titled Saeed Khan Versus Government of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat, _Peshawar and two others”, Service
Appeal bearing No. 119'6/2017 “titted Humayon Khan Versus Government of
Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two
others”, Service Appeal bearing No. 1197/2017 “titled Israil Khan Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar and two others”, Service Appeal bearing No. i204/2017 “titled
Muhammad Igbal Versus Government of Khybef Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar and two others”, Service Appeal bearing No.
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1228/2017 “titled Muhammad' Ashraf Versus Government of Khyber Pakhtunkhwa
through Chief Secretary, Civ_il Secretariat, Peshawar and two others”, Service
Appeal bearing No. 1235/2017 “titled Muhammad Asif Versus Government of
Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two
others”, Service Appeal bearing No. 1236/2017 “titled Habibullah Versus
Government of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar and two others”, Service Appeal bearing No. 1237/2017 “titled Asif
Saleem Versus Government of Khyber Pakhtunkhwa through Chief Secrétary, Civil
Secretariat, Peshawar and two others” and Service Appeal bearing No. 1238/2017
“titled Humayon Khan Versus Govel;nment of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar and two others”, are accepted as prayed

for. Parties are left to bear their own costs. File be consigned to record room.

ANNOUNCED

10.01.2022
T (P —

(SALAH-UD-DIN) (ATIQ-UR-REHMAN WAZIR)
MEMBER (J) S MEMBER (E)



Pakhtunkhwa through Chief Secretary, Civil Secretariat, I;Deshawar and two
others”, Service Appeal bearing No. 41236‘/2017 “titled ?Habibullah Versus
Government of Khyber Pakhtunkhwa through Chieté Secretary, Civil
Secretariat, Peshawar- and two others”, Service Appeal bearing No.

123772017 “titled Asif Saleem Versus Government of KhYber Pakhtunkhwa

. through Chief Secretary, Civil Secretariat, Peshawar and two others” and

Service Appeal bearing No. 1238/2017 “titled Humayon Khan Versus

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat, Peshawar and two others”, are accepted as riJrayed for. Parties

are left to bear their own costs. File be consigned to record room.

ANNOUNCED
10.01.2022

(SALAH-UD-DIN) : (ATIQ-UR-REHMAN WAZIR)
MEMBER (J) MEMBER (E)
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10.01.2022

Learned counsel for the appellant present. Mr. Asif Masood Ali
Shah, Deputy District Attorney for respondents present. Arguments héard

and record perused.

Vide our detailed judgment of today, separately placed on file, the

instant service appeal as well as connected Service Appeals bearing No.
1167/2017 “titled Mumtaz Ali Versus Government of Khyber Pakhtunkhwa
through Chief Secretary, Civil Secretariat, Peshawar and two others”,
Service Appeal bearing Nlo. 117772017 ‘“titled Imtiaz Ali Versus
Government of Khyber Pakhtunkhwa through Chief Seéretary, Civil
Secretariat, Peshawar and two others”, Service Appeal bearing No.

1192/2017 “titled Samin Khan Versus Government of Khyber Pakhtunkhwa

' rough Chief Secretary, Civil Secretariat, Peshawar and two others”,

Service Appeal bearing No. 1193/2017 Ctitled Saeed Khan Versus

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat, Peshawar and two others”, Service Appeal bearing No.

1196/2017 “titled Humayon Khan Versus Government of Khyber -

Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two

others”, Service Appeal bearing No. 1197/2017 “titled Israil Khan Versus

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat, Peshawar and two others”, Service Appeal bearing No.
1204/2017 “titled Muhammad Igbal Versus Government of Khyber
Pakhtunkhwa through Chief Secretary, Civil Secretariat, Peshawar and two
others”, Service Appeal bearing No. 1228/2017 “titled Muhammad Ashraf
Versus Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretariat, Peshawar and two others”, Service Appeal bearing No.

1235/2017 ‘“titled Muhammad Asif Versus Government of Khyber




: 15.12.2621 Mr. Muhammad AlamzebKhan, Advocate, for the appellant

present. Mr. Shah Hussain‘, Personal Assistant alongwith Mr. Asif
Masood Ali Shah, Deputy District Attorney for the respondents
present. _

Partial arguments heard. To come up for r-e‘maining

arguments on 16.12.2021 befqre this D.B.

"

(Atig-ur-Rehman Wazir) (Salah-ud-Din)
Member (E) . ~Member (J)
+16.12.2021 - Mr. Muhammad Alam Zeb Khan, Advocate for the appellant -

preseht. Mr. Shah Hussain, Personal Assistant alongwith ‘Mr. Asif
Masood Ali Shah, Deputy District Attorney for respondents present.

Arguments heard. To come up for order before the D.B on

05.01.2022.
%—upn&ehman Wazir) (Salah-ud-Din)
Member (E) . .. Member (J)
.. 05.01.2022 Mr. Muhammad Alam Zeb Khan, Advocate for the appellant

present. Mr. Shah Hussain, Personal Assistant, alongwith Mr. Asif

Masood Ali Shah, Deputy District Attorney for respondents present.

Learned Member Judicial (Mr. Salah-ud-dih) is on official tour,
therefore, order could not be announced. To come.up for order before
the,_D.B on 10.01.2022.

Atig-Ur-Rehman Wazir)
Member (E)



01.07.2021 Learned counsel for-the appellant present. Mr Sohail ." " - ‘
' - Aziz H.C alongwith Muhammad Adeel Butt," ‘Additional':,'-’_‘n - .
Advocate General for the respondents present. .

We being Me'mb'ers of Larger Béhch, remained'busy in_ )
hearing arguments in the appeals fixed before the Larger
Bench, therefore, arguments in the instant appeal could not
‘heard. Adjourned. To come up for arguments before the D.B

~ on 20.10.2021 | I |

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE) - MEMBER (JUDICIAL)
20102021 Appellant with counsel present.

- Mr. Muhammad Rasheed, Deputy District Attbrney,_,,'f- .
alongwith Mr. Shah Hussain, Junior Clerk for respondents

present.
1

i Learned counsel for the appellant requested for
- | L
adjournment in order to further prepare the brief. Adjourned. To
come up for arguments on 15.12.2021 before D.B.

ig;Ur-Rehman Wazir) (Rozina Rehman)
., Member (E) ' Member (J)



11.11.2020

19.01.2021

- 05.04.2021

Appellant in pe.r'sbn present.
Kabir Uliah Khattak_Ieafned'.‘Additic')nal Advocate General
 alongwith Sulaiman Reader for respondents preéent. -

Lawyers are on general strike, therefore, case is adjourned

' 10.19.01.202;

: ‘jcjrg'un_'ﬁ_‘ents, before D.B.

(Mian Mu_hanﬁma ) . (Rozina Rehmen)
Member (E) -~ - . Member'(J) :

1

" Due to COV.ID-1'9, the case is adjourned to 05.04.2021 for

-,

the same.

Junlor to counsel for appellant present.

Asif Masood Ali Shah learned Deputy District Attorney

for respondents present

Lawyers are on general stri'ke, therefore, case is
adjourned. To come up for arguments on _/ /12021
before D.B.

(Atiq ur Rehman Wazir) (Rozina Rehman)
Member (E) Member (J)



4 e ) ) “ 3

15.09.2020 Appellant in peréon present.

Mr. Muhammad Jan, learned Deputy District Attbmey

for respondents present.

In the instant case, partial arguments were heard by

D.B-II (Mr. Muhammad Jamal Khan Member Judicial

and Mr. Mian Muhammad Member Executive) and time

was given to learned counsel to render assistance to the

' : & bench on the point of limitation only. As such, case is
| adjourned to 29.09.2020 for arguments before the D.B

mentioned above. |

i

(Atiq ur Rehman) (Rozina Rehman)
Member (E) Member (J)
29.09.2020 Appellant h!mself alongwith Mr. Alamzeb Khan, Advocate, are

present. Mr. Ria"z Ahmad Paindakheil, Assistant Advocate General
alongwith representative of the department Mr. Suleman, Reader are
also present. | ‘

Remaining arguments to some extent on the point of limitation
heard. Le\arned‘; counsel fgr appellant is seeking time fof rendering
assistance on the point of Iimitétion in response to the arguments
addressed by the Learned Assistéht Advocate General. Time is given.
File to come up for remainind arguments on the point of limitation on
11.11.2020 before D.B. ] r.

U [
(Atiq-urm | (Muhammad Jamal Khan)

Member (Executive) : Member (Judicial)




89 ‘
9 ‘2_020 Due to COVID19, the case is adjourned to
2 /2020 for the same as before

4_13.AQ7.2020 - Due to COVID-19, the case is adJourned to 03.09. 2020
for the same. - - ! é |
©03.09.2020 Appellant ShafqataAIi is present in person alongwith his

) .
"~ counsel. Mr. Riaz _Ahm:a_d Paindakheil, Assistant Advocate

" General “alongwith repreqentative of the. "department Mr.
Javed Igbal, DSP (Legal) ale also present
Arguments of the mstant appeal -heard Learned
counsel for appellant lS seekmg time to render assistance to
the bench on the pount of Ilmlfatlon involved in the.present
appeal as per prellmlnary obJertlon raised by the learned
Assistant Advocate General. Tlme is given and the learned
counsel for appellant is dlrected tf) ensure his availability for
completion of his arguments.- FI|(_:;-.--.tO come up for same on
15.09.20 fore D.B.. - |

,f.

)

(Mian Muhamm@d) -
Member (Executive) - L
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Counsel for the ‘aplﬁellant present; Mr. Muhamma'd
Jan, DDA alongwith Mr.. Suleman, H.C for respondents
present. Learned counsel for the appellant is directed to
submit member cdpy of the instant appeél. Adjourned. To

come up for arguments on 29.04.2020 before D.B.

(MAIN MUHAMMAD) (M.AMIN KHmDI) k
MEMBER - MEMBER
A




01.11.2019 Counsel for the appellant and Mr. Riaz Ahmad Pamdakheul

Assistant AG for the respondents present Learned counsel for the: N

appellant requested for adjournment Adjourned to 12 12. 2019 for

%%

(Hussain Shah) - (M. Amin Khan Kundl)
Member ! - Member

arguments before D.B.

12.12.2019 Due to general s_trikfe of Khyber Pakhtunkhwa Bar - “
‘Council learned counsel for the appellant is not available today. - o
Mr. Riaz Ahmad Paindakheil, Assistant AG alongwith M/S Nisar .
Khan, SP and Wisal Khan ifor the respondents present. :
Adjourned to 11.02.2020 for arguments before D.B. o
(Ahmad Hassan) g (M. Amin Khan Kundl)
Member ' Member

1

- 11.02.2020 , Learned counsel for the appellént present. Mr. Kabimllah
| | | Khattak léarned “Additional AG fo; the respondents present.
‘Learned counsel for the appellant seeks adjournment. Adjourned. .

To come up for arguments on18.03.2020 before D.B.

M
(Hussﬁ;bhﬂah) ‘ (M Amln lér;ndl)

Member ; Member




o0 19.08.2019 Learned counsel for the appellant preésent. Mr. Zia Ullah_
B leamed Deputy District Attorney for the respondents

present. Arguments heard. To come up for order on
21.08.2019 before D.B

(Hussain Shah) (M. Amin Khan Kundi)
Member Member
R . 21.08.2019 Counsel for the appellant and Mr. Ziaullah, Deputy District Attorney

alongwith Mr. Naeem Hussain, Inspector (Legal) for the respondents ':'
‘ present. The appeal was fixed for order today, however, learned counsel for
‘the appellant appeared and'requested for adjournment on the ground that he- |
want to argue some further pointé. The request of learned counsel fer‘ the

-appellant is accepted. Case to come up for arguments on 30.09.2019 before
D.B.

o ! g ' (Hugsﬁn@éxah) (M. An@mndl)

- Member o - Memberﬂ,_.. .

P 30.09.‘201_9 o Due to general strike of Khyber Pakhfunkhwa Bar Council . .
| learned counsel for the appellant is not available today. Mr. Kabirullah
Khattak, Addltlonal AG for the respondents present. Adjoumed to

01.11.2019 for arguments before D.B.

(HUSSAIN SHAH) (M. Aﬁm KUNDI)

MEMBER " MEMBER



01.04.2019 '

29.04.2019

19.06.2019,
learned Deputy District Attorney alongwith Mr. Suleman

responde‘nts present.

N

Learned counsel for the appellant fequests for

adjournment in order to further prepare the brief. - ‘

Adjourned to 26.04.2019 before the D.B. "

ember ' Chairfnan |

Learned counsel for the appellant and Mr. Muhammad

Jan learned Deputy District Attorney for the re'spbnden{s‘ |

present. Learned - counsel for the appellant - seeks

adjournment. Adjourn. To come up for arguments on

19.06.2019 before D.B. o
QL

ember A Member

.
I .

)7 bl

? 1 -

Clerk to counsel for the ap}')ellant and Mr. Zia Ullah

Reader for the respondents present. Clerk to counsel for the

appellaht rec_ju'ested for adjournment as senior counsel for the

‘appellant is not in attendance. Adjourn. To come up for

argumenits on 19.08.2019 before D.B.

7

Member

" Counsel for the appellant and Mr. Muhammad Jan;
DDA alongwith Muhammad Asif, DSP (Legal) for the




10.01.2019

15.02.2019.

FEIE T

RRSE o, Ty
- . Lol e

Since 21.11.2018 has been declared as public holiday - &{S?
on account of 12" Rabi-ul-Awal. Therefore, the case is

adjourn. To come on 10.01.2'0:19 before D.B. -

=

[tiing ] ﬂ*—é‘r’;

Counsel for the appellant and Mr. Riaz Paindakhel

learned Assistant Advocate General alongwith Mr.

- Muhammad Asif DSP (legal) for the respondents present.

Learned counsel for the appellant requested for

adjournment. Adjourned. To' come up for arguments

~ alongwith connected appeal on 15.02.2019 before D.B

moer

N
ember/

Learned counsel for the appellant and Mr. Kabirullah
Khattak learned Additional Advocate General alongwith Mr.
Suleman Reader for the respondents present. Learned counsel

- for the appellant- seeks adjournment. Adjourned. To come up for

~ arguments on 01.04.2019 before D.B

. . l. i N (
‘"*"(IIuéssainéjsmh) - (Muhammad Aﬂ{“ Khan Kundi

Member Member




i\‘)\ Service Appeal No. 879/2‘0'117”' | o o | o L |
. 02,05.2(-)18 ‘None present for appellanit. Mr. Kabirullah Khattak, .
Additional AG for the respondents present. The Tribunal is
non-functional- due to retirement of our Hon’ble Chairman.
o Therefore, tHe ':eas_e' is adjourned. To come up for same on

25.06.2018.

Reader

25.06.2018 Neither ‘the appellant nor his counsel present. Mr.
Muhammad Jan, DDA - alongwith Mr. Masroor Ahmad, Junior
Clerk & Mr. Zaki Ullah, Senior Auditor on behalf of official
respondents present Written reply submitted on behalf of official
respondents which is placed on file. To come . up for. rejomder if
any, arguments on 15.08.2018 before D B [ ¢

Q.

Chairman

15.08.2018 Clerk to counsel for the appellant and Mr. Kabir Ullah Khattak
learned Additional Advocate-General present. Due to general strike of the

bar, the case is afljourned. To come up on 09.10.2018 betore D.B.

e

++. (Muhammad Amin Kundz) © (Muhammad Hamid Mughal)

Membm L _' Member
09.10.2018 Learned counsel for appellant and Mr. Kabir Ullah Khattak

learned Additional Advocate General present. Learned counsel for
appcllant seeks adjournment. Adjourn. To come up for arguments

on 21.11.2018 before D.B.

(I9ssain Shah) - (Muhammad Hamid Mughal)
Member . ... . . Member
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Service Appcal No. 1225/2017 b
10.();1.20,18 Junior counsel for the appcllant and Addl: AG lel’léW‘llh Javed
~ Khan, Sub- Inspcclor for the 1csp0ndcms present. Written rcply not
submitted. chucstcd for adjournment. Adjourned. To come up for
~ written reply/comments on 24.04.2018 bg:'for@ SB.
- Member
- 24.04.2018 Clerk of the counsel for appellant and Addl: AG alongwith Mr.

Javed Khan, Sub-Inspector for the respondents present. Written reply
submitted on behall of respondents No. 2 & 3 and stated at the bar that
respondent No. 1 relied on the samc. To come up for rcjoinder and

arguments on 11.07.2018 before D.1B.-

11.07.2018 ~ Clerk to counsel for the appellant and Mr. Zia Ullah, leafnegi
Deputy District Attorney alongwith Mr. Suleman H.C present. Due to

general strike of the bar, the case is adjourned. To come up on

17.08.2018 before D.B. :
(Ahmad iaI-;a_lssan) (Muhammad Hamid Mughal)
Member ' Member
A I?.QSQOIS Clerk to counsel tor the appellant aﬁd Mr. Kabir Ullah Khattak

learned Additional Advocate General alongwith Mr. Suleman H.C for the
respondents present. Clerk to counsel for the appellant seeks adjourﬁment
as learned counsel for the appellant is not in attendance. Adjourned. To

come up for arguments on 09.10.2018 before D.B.

P

(Muhammad Amin Kundi) \/iuhctmmacl Hamid 1 \umlml)
Member : > ' '\/Iu"nhu




1225/17 - R A .
16.03.2018 Counsel for the appeilaﬁts present. Prelirﬁiﬁary
arg'{iments heard in the instant service appeévl"as well connected
service appeals No. 1228/2017 Muhammad Ashraf, No.
1235/2017 Muhammad Asif, No. 1236/2017- Habibullah, No.
1237/2017 Asif Saleem and No. 1238/2017 Hamayun Khan.

The learned counsel for the appellant argued that
similar nature ;service appeal No. 1167/2017 entitled “Mumtaz
A].:i Vs. Government and others” has been admitted to regular
heaﬁng on 09.121.2017. That thé points involved in the presenf

appeals and the said appeal are common.

The Points raised need consideration. These appeals

are also admitted to regular hearing. The appellants are directed

lant Deposited : : -y .
g?gi:, . P l'?) ess Fes to deposit security and process fee within 10 days. Thereafter,
[ » .
5 e notices be issued to the respondents.. To come up for written
= reply/comments on 10.04.2018 before S.B.
man
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'_21.08.:2"0'19 o | Counsel for the appellant and Mr. Ziaullah, Deputy District Attorney
- alongwith Mr. Naeem Hussain, Inspector (Legal) for the respondents
present. The appeal was ﬁxed for order today, however learned counsel for
the appellant appeared @ and requested for adjoumment on the ground |
that he- want to argue some further po1nts The request of learned counsel
for the appellant is accepted. Case to come up for arguments on 30.09.2019
“before D.B. I | - o

(Hussain Shah)* . (M..Amin-Khan Kundi)
- Member IR ~ Member
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- 26122017

Iy

. 11.01.2018.

' 28.02.2018

L
- IR |

©-01,03.2018 |
S\ Reae

None present for the appellant. To come up for

preliminary hearmg on 11.01.2018 before the S.B.
M

None present on behalf of the appellant. Notice be
issued to _appellant and his counsel for attendance and

i prellmmary hearmg for 31 01.2018 before S.B.

f
“ Appellant in person p@é‘é{ﬂaﬁd"@& m&{%ﬁhm

counsel is not in available due to generaie strﬁce of the Bar.
Adjourned. To come up for preliminary hearing’ on 28.02.2018
before S.B. |

Q&T—

(Ahmad Hassan)
Member(E)

Counsel for the appellant present and seeks adjournment.

Adjourned. To come up for preliminary hearing on 16.03.2018

before S.B.. ‘ :
(Ahman)

Member (E)
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Form-A
- FORMOF ORDERSHEET
Court of
- Case No. 1225/2017

S.No. | Date of order Order or other proceedings with signature of judge

proceedings

1 2 3

— -

06/11/2017%7% The appeal of Mr. Shafqatullah Presented today by

Mr.,Muhammad Alam Zeb Khan Advocate, may be entered in

the Institution Register and put up to Worthy Chairman for

proper order please.

R : ..b,;.a- ¢ _ REGI.STR‘AR. E\“ “,7

z \3//1/}7 ] This case is eﬁtrus’ged to S. Bench for preliminary hearing

to be put up there on ;ﬁ%sz//lll 7

M

270112017 None present on behalf of the abpellant.
Lawyers on strike. Adjourned. To come up for
X | . preliminary hearing on 26.12.2017 before S.B.
S E Y- :

(MUHAMMAD HAMID MUGHAL)
MEMBER




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

S.A. No.

Shafgat Ullah,

" PESHAWAR.

017

Versus

Government of Khyber Pakhtunkhwa

through Chief Secretary and others

............................................................

oooooooooooooooooooooooooooooo

Appellant

Respondents

INDEX
S.No. | Description of documents. Annexure | Pagés.
l. Memo of Appeal | 1-4
2. Addresses of Parties 5
3. Stay application. 6-7
4. | Application for condonation of delay 8-9
5. | Standing order No.1 of 1996 A | 1012
6. | List of Sub Inspectors 2 and 3 steps B 13-15.
__| promotion. ' .
7. Directive regarding promotion. C 16-17
8. | Impugned order. D 18
9. Departmental appea} E 19-22
10. Comments- of special Branch F 23-25
1. | Order of High Court dated 12.01.2017 G 26-29
. 12. | Appeal to Service Tribunal. "H 30-35-
13. | Wakalatnama.- 36

o

- Appell ant

Advocate,

eshawar

Cell: 0333-9171362



BEFORE THE § KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,
| PESHA WAR,

Khyber Pakhtukhwa
Service. Tribunyg

S.A.No.f225 2017 »_ B —_— _{iéz
Datedi@—‘;,_':zol?
Shafqat Ullah, No.392/ SB

Sub Inspector Special Branch Police Department.. erassesransans Appellant
Versus '
1) Govemment of Khyber Pakhtunkhwa through Chief Secretary,
Civil Secretariat, Peshawar. . |
2)v* Provincial Police Officer (Inspector General of Policel:),»Govt. of-
KPK, Central Police Office, Peshawar. | |
3) v Additional Inspector Generé_l of Police (Special Branch) KPK,

Peshawar.........cccceeveeeeneeeneninnnnn, sveseeeneeennni.. Respondents

~ APPEAL UNDER SECTION 4 OF SERVICE
TRIBUNAL ACT, 1974 TO THE EFFECT'
THAT . IMPUGNED ORDER  OF
RESPONDENTS NO.2'AND 3 NO.2445/EB.
DATED PESHAWAR THE 27.04.2016 IS

F ‘edt‘?‘day WRONG,’ ILLEGAL, AGAINST FACTS,
Re Sead CORAM NON-JUDICE, INEFFECTIVE ON .

Wang, R

\u \r D). RIGHTS OF APPELLANTS AND HENCE

LIABLE TO BE SET ASIDE/
CANCELLED. -

Respectfully submitted that;
1) The appellant is police official of Special Branch Deparfment.

2) It is to be particularly noted that special branch of police
department is highly sensitive and technical branch and is the most

unattractive offshoot of police " department. Hence to make it



-

"

5)

aftractive, certaifi*“incentives were offered to the employees
partlcularly to lower staff. Out of which one step promotion was
one of them, hence the’ appellant who basically was constable,

Joined Spec1al Branch as head constables (ie. on one step

pfomotion).

Maximum tenure in special branch was 5 years but whoever wished
to remain in special branch got promotion till Assistant Sub
Inspector and Sub Inspector with péssage of time on merits. Some

of the appellants are now at the verge of retirement.

In Sind province | certain illegalities and irregularities were
committed by the provincial Govt. in police department to which
illegalities. Legal covers were granted by Slnd Govt. through
certain enactments, which act of provincial government of Sind was
challenged in Supreme Court of Pakistan wherein the matter was
elaborately discussed and the malafide acts and enactments were set
aside by Hon’ble Supreme Court of Pakistan vide SCMR 2013
Page (1752)

The respondents taking shelter of judgment of Sﬁpreme Court and
by misinterpreting the same, demoted appellant again as Head

Constable, which extremely is injustice and punishment for no fault

- of appellants with no offence from appellant’s side constrained

from which situation writ petition No.2088-P/2016 was filed before -

- Hon’ble Peshawar High Court, Peshawar, which was dismissed
'being not maintainable and directed the appellants to approach the

‘proper forum for the redressal of their grievance and hence the

present appeal.

'GROUNDS FOR SETTING ASIDE IMPUGNED ORDERS OF

RESPONDENTS NO.S/2262-2312116 DATED 21.03.2016 AND
NO.2445/EB DATED PESHAWAR THE 27.04.2016.

A.

The Supreme Court judgment has been misinterpreted and
wrongly applied on appellant as the promotion of appellant is on

merits and with _the passage of time the appellant has been



-

promoted and so Such’promotion is not out of turn promotions,

hence the impugned orders are illegal and upjusfiﬁed.

The Supreme Court ju’dg'ment is 0f:2013 and now in 2016 it has
been executed on appellant. The appellant has been penalized and

demoted to the rank of-head constable for no reasons and rhyme.

That the promotion of appellant is on merits and at their own turn

- and with the passage of time the appellant has been promoted

without adoptlng any 1llegal mode, other than merits. No
underhand means applied in such promotions and is purely on

ments

That the promotion of appellant has been made in accordance with
law and in good faith without any ulterior motives or malafides.

These promotions are not out of turn promotions.

Had there been -any affectees, they would have challenged the
promotions and absorption in Special Branch before services

tribunal.

That the appellants have got the matching qualifications for the -

posts and such promotions are not out of turn promotions.

Valuable and fundamental rights of the appellants are involved in

the matter and is a case of public importance.

The impugned orders are without jurisdiction, arbitrary in nature,

contradictory one and so void ab-initio.

For no reason and rhyme, the 'appellant has been demoted and
been penalized, which act of respondents is against the rules of

!

natural justice.

The acts of respondents through impugned orders are perverse and

vitiated from its very inception.

The impugned orders are unfair, malafide one, capricious in
nature as the case of appellant has been dealt with not permitted

by law, moreover, the gppqllant has been 'condemhed unheard,

QIR To

;
]




-
L. The impugned orders-are prejudice in nature, the laws and rules

have been transgressed. The case has never been dealt with

objectively and passionately.

R BN e Tttt
W oA # -";
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M. No reasons for' demotion given nor substantiated nor any nexus

between appellant case and supreme court judgment established.

PRAYER:

Hence for the above stated reasons and in interest of justice
‘the impugned orders of demotion be set aside along with any

other appropriate remedy deeined fit by this Hon’ble Tribunal.

Appellant
Through

Muha lamzeb Khan
AdwOcate, PeShawar
CERTIFICATE:

Certified that as per information and instructions furnished by my client
such like appeal has earlier been filed by the appellant on the subject in
this hon’ble Tribunal which was. returned under Rule 3 sub rule 2 of
Service Appeal Rules 1986 for filing separate appeal. '

ﬁ .

ocate
AFFIDAVIT

[, do hereby affirm and declare as per information furnished by

my clients that the contents of the Appeal are true and correct and

- nothing has been concealed from this hon’ble Tr al. Wuj ]
; - Deponént

A




 BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL.

 DESHAWAR.
S.A. No. 2017
Shafgat Ullah........... e Appellant
Versus

Government of Kh} ‘ber Pakhtunkhwa
through Chief Secretary and Others.....c..ooeiiiiviinnnnanenen, Respondents

ADDRESSES OF THE PARTIES

APPELLANT:
Shafqat Ullah, No.392/ SB
Sub Inspector Special Branch Police Department.

| ,RESPONDENTS:

1) Government of Khyber Pakhtunkhwa through Chlef Secretary,

Civil Secretariat, Peshawar

" 2)  Provincial Police Officer (Inspector General of Police), Govt of
KPK, Central Police Office, Peshawar. | _
3)  Additional Inspector General of Police (Special Branch) KPK, ‘

| A%Zéaf |

Peshawar




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL
PESHAWAR.

S.A. No. 2017

Shafqat Ullah, e Appellant
Versus |

Government of Khyber Pakhtunkhwa _ . ‘ o
through Chief Secretary and others............coovuvunrenen. Respondents

APPLICATION FOR SUSPENSION OF
IMPUGNED ORDERS TILL FINAL
DECISION OF ACCOMPANYING APPEAL.

Respectfully Sheweth;

1)  That the above noted appeal is being ﬁled tod-ay\ before this
hon’ble Tribunal. | |

2)  That grounds of appeal may be read as part and parcel of this

apjﬁlication. '

3)  That prima facie case exists in favour of appellant/ petitioner and

are sanguine about its success.

4) = That balance of convenience also lies in favour of suspension of

impugned ordérs.

5)  That if the operation of impugned orders/ judgments are not

-suspended, petitioners will suffer irreparable loss.
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It is therefore, prayed that-on éeceptance of this application,
operation of impugned chrdegs may kindly be suspended, till final

disposal of accompanying appeal.

s

' Appe lant

“Through

Alamzeb Khan
Advocate Peshawar

| AFFIDAVIT

I, do hereby affirm and declare as per information furnlshed by .
my chents that the contents of the- ‘Application are true and correct and
nothing has been concealed from this hon’ble Tribunal.

DIEPONENT»

st
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BEFORE THE KH YBER PAKH TUNKH WA SERVICES T, RIB UNAL,.

PESHA WAR

S.A.No. 2017

Shafqat Ullah, ........oooeeerrieeese oo Appellant

~ Versus

Government of Khyber Pakhtunkhwa

through Chief Secretary and others........... cteveereeeaeness Respondents

' APPLICATION FOR CONDONATION OF DELAY

Respectfully Sheweth;'

3)

4)

That the above titled appeal is being filed before this Hon’ble-

Tribunal which next date has not yet been fixed.

That earlier the appellant filed writ petition before Peshawar High

Court,lPeshawar against the impugned orders of demotion along

with interim relief which was fixed on 12.01.2017 and the hon’ble

High Court directed the appellant to approach the prbper forum

for the redressal of their grievance.

That the. appellant with other appellants’ filed appeal at the
d1rect1ons/ order of Peshawar High Court, whlch was returned to

the appellant for filing separate appeals

That the appellants are numerous in number. and commumcatlon ‘

to them was not p0551b1e hence the petmoner request for

- condonation of delay.

7
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It is, thérefore, prayed that on acceptance of this
application; the delay, if any, in filing the instant appeal may A
kindly be condoned and the case may kindly be de’cided‘ on its

own merits, in the interest of justice. -

e

- Appellant

Through

AFFIDAVIT |
I, do hereby affirm and declare as per information furnished by
my clients that the contents of the Application are true and correct and

nothing has been concealed from this hon’ble Tribunal.
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

SERVICE APPEAL NO 452015+ . S
Date of institution ... 14:01.2015
e - Datéof judgment ... 17.05.2016
'3 . ‘ o
Nawab Ali, LHC No. 834
Police Line, District Nowshera.

' ‘ L (Appellant)

N

VERSUS

‘The Provincial Police Officer, Government of Khyber Pakhtunkhwa, Peshawar.
The Deputy Inspector General of Police, Mardan Reglon-I Mardan.

The District Police Officer, Nowshera.
o ‘ ... (Respondents)

W N —

APPEAL UNDER SECTION-4 OF KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974, AGAINST THE. DEMOTION ORDER NO. 1498
DATED 2.12.2014 PASSED BY THE DISTRICT POLICE OFFICER,
NOWSHERA (RESPONDENT NO.3)- WHEREBY THE APPELLANT WAS
AWARDED MAJOR PENALTY OF REDUCTION IN RANK FROM THE
POST OF HEAD CONSTABLE (B.7) TO THE POST OF CONSTABLE (13.5)
AND ALSO AGAINST THE. ORDER NO. 8545-46 DATED 29.12.2014
PASSED BY THE RESPONDENT NO.2  WHEREBY  THE
DIPARTMENTAL" APPEAL OF THE - APPELLANT WAS  “FILED”
Wi l HOUT COGENT REASONS. o

Mr. Rizwanullah, Advocate. . - For appellant.
Mr. Muhammad Adeel Butt, Additional Advocate General, '
Mr. Ziaullah, Government Pleader. . For respondents.

MR. MUHAMMAD AAMIR NAZIR .. MEMBER (JUDICIAL)
MR. PIR BAKHSH SHAH ... MEMBER (JUDICIAL)

t

JUDGMENT

MUHAMMAD AAMIR NAZIR, MEMBER:" The appellant Nawab Ali, LHC No. 834
= ' Police Line; District Nowshera through instant appeal under section-4 of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974 has impugned order dated 02.12.2014 vide which the

-

appellant was reverted from the post of Head Constable(BS.7) to the post of Constable (BS.5).

The appellant has also impugned order dated 29.12.2014 passed by respondent No.2 vide

vles
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which the departmental appeal submitted. by the appellant against the above referred impugned

order was filed without cogent reasons.

2. Brief facts of the case .giving rise to the instant appeal are that ihe appeliar;t joined
Police Department as Cons£able (BPS-S) on 09.07.1991 and finally he was promoted as Head
Constable C-11 (BS.7) w.e.£10.09.2011 on account of hisA dedication, devotion and cutstanding
perl‘dmﬁance. 'l‘hat% the appellant was performing his duty in the higher s.,'cale but astonishingly
he was reduced in rank'from the post of Head Constable to ihe post of coristable vide impugned
order datg:d 02.12.2014 passed .by respondent No.3. That the impugned order was passed
without serviné any charge sheet alongwith statement of allegations upon the appellant.
Similarly, no inquiry what so ever was conducted nor any show cause notice was served upon
the appellaht before demoting h1m to the post of Constable. Moreover, the appellant has not
been provided any opportunity of pérsonal hearing before passing impugned order which is
mandatory requirement of law. That the appellant felling aggrieved from the above referred
impugned order filed '(iepartmentél appeal, however the same was also filed 'by respondent

No.2 without any cogent reasons vide order dated 29.12.2014. Feeling aggrieved from the

impugned orders referred above, the appellant filed the present appeal.

~

: 1 ‘
3. We have heard arguments of learned counsel for the appellant and learned Additional
Advocate General as well as Government Pleader for the respondents and have gone through

the record available on file.

4. f'rom the record it is-quite evident that the appellant was appointed as Constable (BS.5)
in the Police Departmént and after performing duties as a Constable he was promoted to the
rank of Head Constable C-II (BS.7) on account of his outstanding ;ﬁerformance vide order-
dated 10.09.2011. Thereafter, the appellant started performipg his duties in the next_highér rank
for about three years when in the meanwhile the appellant al;)ﬂgwith.eight others»\.)vere reverted

10 their‘substantive rank i.e Constable with immediate effect. Against the impugnec.l reversion
order, the'appellant filed departmental appeal to the apﬁellate’ éuthority, however the same wals ¢

filed vide order dated 29.12.2014.



rank as constable vide impugnéd order dated -02.12.2014 upon the recommendation of the
C()Ammittee. Record further depict that the appéllant has not been awarded the- penalty of
reduction in rank, rather those constables Who alongwith the appellant were promoted as C-II
Ilead Constables out of turn, were placed in their substantive rank and th;)se constables who
were s\enior to the appellant and wefe entitled to be promoted on the basis of éeniorily and
cum-fitness were given their due right of promotion 'in the l'iéht of standing order No. 6/2014.

Award of benefit 1o a person in violation of law would not attract principlc: of locus

poenitentiac. Similarly, as laid down in 2010 PLC (C.S) 924 £Out of turn promotion istot only

againstthe Constitution, but also against Injunction of Islam. Out of turn promdtion in a public.

~ department generates frustration and thereby diminishes the spirit of public . service. It

.~ . gencrales undue preference in a public service. Element of reward and award is gocd to install

~-the spirit of service of community but it should not be made basis of accelerated promotion.”

i

Henee, keeping i:} to cénsidcréti(.)n the above stated circumstances and dictum of-august Court,
we held ‘that the respondents have rightly reverted the appellant alongwith others to their
substantive ranks as constables by setting aside their accelerated'prornotiori orders in order to
provide due right to the constables senior to them, who are otherwise entitled to.promotion as
C-II Head Constablé (BS.7) on the basis of seniority-cum-fitness. We see no force in the
present appeal, which s hereby dismissed. Parties are, however, left to béar their own oo'stsl.
Iile be consigned to the record room. |
8. Our this single judgment will also dispose of in‘the sr;.tme manner appe‘ais No.
45/2015 titled Badshah Khan, No. 47/2015 titled Mﬁhamamd Javed, No.A143/2015 titled
Jamshid Khan and No. 162)2015 titled Said Ali Shah where C(')mmon question of law

and facts are involved.

ANNOUNCED
17.05.2016

Sd—

- « )
' , - MEMBILIR

- )
MEMBER
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INSPECTOR GENERAL OF POLICE g
KHYBER PAKHTUNKHWZX®- - - .

. Central Police Office, Pesha\~13r e
~ No. S/&;{_é;ﬁ&j /2116, Dated Peshawar e

To: All Heads of Police offices
: in Khyber Pakhtunkhwa.

Subj ect:- ORDER : j

Memo:

7

It ts submitted that the appellants namely Muhammad lja\‘%,-@'&]‘yh'a.inxnad Tariq,. Fazlfir-

rying as ASTS/SI in
lavestigation CPO, were reverted to their substantive rank of Constables by the then Addl: " 1GP/Investigation

- " Khyber Pakhfunkhwa Peshawar vide order dated 29.01.2014 because it was found that they have not undergone the

Rahman, Hamayun Khan, Nizar Muhammad and Shabir Ahmad (thpﬁter Operator),AWﬁ-il

basic promotion courses i.e lower intermediate and were promoted in violation of rules.

The above metnioned officers filed Service Appeal No. 561, 562,563,537, 715 & 538/2014

respectively, which were vide consolidated Judgement 16.11.2015 as referred to above. The relevant para of the

judgement review as follows:-

‘This cannor be disputed that the Crimes Branch is part’ and parcel of the Khyber
Pakhtunkinea police, being regulated by its rules Jor the purpose of promotion and
maintaining the seniority list, Evidently this aspect of the matter was lost sight by the

" concerned officers who passed the promotion orders. Irony of the issue :.y that the appellant

_ has served on the promoted post for sufficient time in the course of which they also received
I emoluments but nobody took notice of the same. This being so it would be also irony if the
impugned cancellation order are Jound based on whims, likes and dislikes and pick and
choose as alleged by the appellants thar HC Shafiullah and Mujahid Hussain were left
bntouched. Since departmental appéjal of the appellant has also not been responded, therefore,

the Tribunal of the considered view that further indulgence b y the Tribunal at this stage may

- canse further complications. Hence the appeal is remitted to the appellate authority with the
direction to examine appeals of the appellants and decide the swne strictly on merits without

any discrimination”

) Meeting of the Appeal/Review Board was held on 02.03.2016, and the appellants were heard in
persan.-The-cases were perused; lists obtained from Add[:?’T'“I'G‘P!Investigation, Khyber Pakhtunkhwa Peshawar was
also perused/examined by the board. The Roard decided that all promotions in the Investigation Wing/Computer
Section as well as other Units have been done against law and rules. Therefore, the cases of these Constables may be ‘

filed with the recommendation that all such promotions in the light of the Supreme Court of Pakistan decision on out

~ e ol tum promotions be cancelled.
S

. : 4 This ‘order is passed in the light of judgement of Service Tribunal Khyber Pakhtunkhwa Peshawar

that all promotions in the Investigation Wing, Sls, Ast, HCs & Constables as wej] as other Units of Police have

been done against law and rules may be set aside/cancelled. All such promotions in the light of the Supreme Court

of Pakistan decision on out of rurn promotions may also be cancelled.

| | | : A FTES G
. This order is issued with approval by the Competent Authority. : ’
! ~ . 4
s . . . /
o Mq'l\;‘z\"_{il‘x; %/ﬂdq‘

(MUHAMMAD ALM SHINWART) ¢ * €. oien
DIG/HQrs™ = tmm o,
\ . * " Forlnspector General of Police,
. _ Khyber Pakhtunkhwa, Peshawar.



ornpg
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ADDL; INSPECTGR GE NERAL OF poLIc I,
SPECIAL BRANCH, K1ivp ER PCHTUNK WA,
PESHAWA L» ‘

T 2.7,4.(;?"":'/.5'-/!;’513, dated Peshawar (he LA /’ L oG,
o Copy forwarded 1q:-. - o ' ~’-:,~.\
L. PIG/H Qs ZPO, Khyher Pakhtunkhwa Peshawar,
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Better Copy Page 718
ORDER,

In compliance with the orders of Inspector General of Police Khyber Pakhtunkhwa
Peshawar vide his Order No. S/2262-2312/ 1_6-,' dated 21.03.2016, issued in the light of
Supréne Court Order, all orders issued'regardiﬁg second and third steps out of turn

~ promotions to the officials of Special Br anch from their substantive ranks are hereby

withdrawn with immediate effect. 3

Sd/xxxxx
ADDL INSPECTOR GENERAL OF POLICE,
SPECIAL BRANCH, KHYBER PAKHTUNKE HWA,
PE SIIAWAR

No. 2445/EB, dated Peshawar the 27-4-2016
Copy forwarded to:-

1. DIG/HQrs, CPO, Khyber Pakhtunkhwa, Peshawar.
| 2. The AlG/Establishment, CPO Peshawar.

3.. PA to Addl: IGP/Special Branéh. ‘

4. E.C/Accountant.
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InSpector Genel ‘ﬂ of Police,
iU L T LTS PR St R A n]’x |

Khyber Pakhtunkhwa, Peshawar.

" DEPARTMENTAL APPEAL

Sir,
Respectfully stated that

Judgmenl of Supreme Court of Paklstdn has wr ongly been apphed on us for

the reason that -

1." Our promotion has been made on Merits at different times intervals

when our promotion became matured/ due with afflux of time.

2. Our promotion are not out of turn promotion but on merits and at its

own time.

3. For our promotion, d1fferent courses has been done by 1he appellants

- and altel due process of law

4. Majority of appellants are at the verge of retirement which would be.

worst set back to appellants and their children.

5: The judgment of Supreme- Court=-of Pakistan has once been .
implemented by Ex-1.G.P K.P.K vide letter dated 19.06.2013, hence
against it’s implcméntation through letters dated 27.04.2016 is

~ unjustified, illegal & untenable.

6.  Special Branch Police was an unattracted area of police. So, one step
promotion as an incentive was granted to the appellants to join this

" Branch.

7. Had there been some aggrieved persons from such pxomouons lhey

would have challenge the same at competent forums. Mcamng

thereby that the p10mot10n of appellants are on meritstand,no one,

ua
“’&g‘,ﬂlt H,;} i\"’“

Freme wa



10.

11.

)

2)

3)

4)
5)

6)

“Sub Inspector Special Branch Pohce Department.

-Muham‘niad Igbal N6.481,

, Hamayoun Khan No.231,

* Sub Inspector Spemal Branch Pollce Department..

ot
Was aogl 1eved ot* such plomollons hence not out of turn

Mo oot 38V
p1 omotions.
These promotions of appellants did not confer right of senjority ‘to

any one.

It is worth mentioning here that judgment of -Supreme Court of
Pakistan is regarding High ups in police department & not regarding

sepoyees/ constables & Head Constables.

"

The promotions of appellants were temporary & in event of

~_deputation to their parent districts the appellants would have lost

-

their promotions.

Hence for the above stated reasons the impugned order of
withdrawal of promotion orders of appellanls be set aside and to

mitigate the agonies of appellants ‘

Appellants ‘

Mumtaz Ali, No.23

Parvez,
Sub Inspector Special Branch Police Department.’

PR §

Naseer Khan, :
Sub Inspector Special Branch Police Department.

Sub Inspector Special Branch Police Department.

Sub Inspector Special Branch thce Department.

Imtiaz Ali No.3121,
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/,10)

11)
12)

13)

14),

16)
17)
18)

19)

As ['andlyar

.Sub Inspector Special Branch Police Department.

15)

Muhammad Asif No.178,
Sub Inspector Special Branch Police Department.
pat, DY SR L. ’
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Asif Saleem No. 348
Sub Inspector Special Brmch Police Depaltmem.

Sub Inspector Special Branch Police Dcpmtmeni. |

Shafqat Ullah No.392,

Samm Khan,

~ Assistant Sub Inspector, Spe01al anch Police Department.

Muhammad Javid No.27,

Assistant Sub Inspector, Special Branch Police Department.

Hamayon,

ASSIStdm Sub Inspectm Specnl Br anch Police Dep'utment.

Tariq Khan No.458,

A351sta11t Sub Inspcctor Special Branch Police Department.

Naseem Ullah No 58,

Assistant Sub Inspector Special Branch Police Depal tment..

Muhammad Ali No.573,

Assistant Sub Inspector, Special Branch Police Department.

Saeed Ullah No.356,

Assistant Sub Inspector, Special Branch Police ‘Depanmen't.

Waheed Khan No.516,

Assistant Sub Inspector, Special Branch Police Department. -

“Abdul Halim No. 325 B
Assistant Sub Inspcctor SpccmlBlanch Police Department; ., ,;' ]

1
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20) "

21)

22)

123)

24)

25)

- 26)

- Assistant Sub Inspector, Special Branch Police Department.

Farid Khan No.445, - _ v ‘Gx
Assistant Sub Inspector, Special Branch Police Department. :

Saeed Khan No 489, : ‘ ' go\
Assistant Sub Inspector, Spcual B1 anch Police Department.

Israil Khan No. 101 ’ ' @W&
|

Asmslant Sub lnspectm Specml Branch Police Department.

Thsan ul Haq No.83, - ' \\m

Istar Khan No.297, o ‘ e
Assistant Sub Inspector, Special Branch Poh(,e Department. \

' : . cJQ/ﬂx
Shuaib Zada No.477, o - | é’/ f""’db |

“Assistant Sub Inspector, Special Branch Police Department.

Afssar Ali No. 179,
Assistant Sub Inspector, Special Branch Police Department
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Respected Sir, = - ; R
Kindly refer to Order No. $/2262-2312/16 dated 21.03 2016 received from Central
Police Office, Khyber Pakhtunkhwa, Peshawar wherein ail Units have been directed to

undo the out of turn promotions.

In order to ensure compliance of the above orders received from CPO, a search
was made to find out whether zm’yone is availing out of turn promotions in Special
Branch or not. The scrutiny and perusal of the record revealed that the Special Branch
was un-attracted area/unit of Police and almost' all the members of regular Police were
reluctant to serve the Special Branch in any rank. The Police Officers use to exert
[')oliticafor other extraneous pressures for cancellation of their transfer order to Special

Branch.

The high ups of the Police department in order to create attraction in Special
Branch service approachcd the Provmclal Govemmem { or sanction of special allowance.
The government was ple‘tsed to allow twenty percent (20 %) special allowance for the
police officers serving in the Special Branch. However these incentives did not prove
positive, therefore, the authorities in order to create charming in service of Special

Branch allowed promotions to next ranks on ad-hoc and officiating basis.

Worthy Inspector General of Police Khyber Pakhtunkhwa first issued Standing
Order No. 1/1996, which providés ad-hoc and officiating promotions for the Police
- Officers who Submll written option .of. service. m Special Branch for five (05) years or

beyond five (05) years on ad-hoc and ofﬁcntmg basls Lespecuvely (Copy of standmg
order is enclosed as F/A).

In pursuance of the Standing Order mentioned above, Police Officers serving in

Special Branch were granted ad-hoc and officiating promotions,.who are still availing the

promotions. In addition to grant of promotions, the Standing Order also provide that a

policy may be chalked out for selection of Special Branch officers for technical courses

in Intelligence Bureau training school so that Special Branch officers may be able to earn

umceca High Cmer

RLTE TV
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regular plomoﬂon However such, ;idea contamed in the Standing Older was not

3 implemented and materialized in true pr ospecuve

In the year 2011, the issue of demotion of officers serving in Special Branch

~

h " cropped up, therefore, Additional Inspector General of Police Special Branch issued
f
{

Order bearing No. 3188-93/EB klatecl'-l7.05.2011 (copy enéloécd at F/B), that the
promotions allowed to Special Branch officials have adversely -affected the efficiency,

theretore, the officials serving in Special Branch will be given option for selection for

Intelligence courses. The officers who qualify the Intelligence courses will be allowed to
stay in Special Branch. The copy of the order was submitted to the office of Worthy
Inspector General of Police, Khyber Pakhtunkhwa and he was pleased (o pass the

following remarks on the Order.

“Para 2 may apply to future inductees. The offi icers who are already serving
should not be disturbed. However if the Addmonal Inspector Geneml of Police Special
Branch wam‘s that ‘the 'services of a particular staff is not required any more he is at

to surrender after coordinating with the Addzz‘zonal Inspector General of Police

Special Branch”.

The fema.rks of Worthy Inspecto; General of Police were conveyed to Additiona.lv

Inspector General of Police Special Branch vide letter No. 1475/Legal dated 03.06.2011.
(Copy enclosed as F/C).

In view 01 the posmon exphmed ‘lbOVG |t s clear that the promotlons made in
Special Branch do not amount to out of turn pr omot;ons as the same have been made by
the competent authority in compliance with Sl'mdmg Order and Orders of Woxlhy
Inspector General of Police mentioned above. This i 1s also 1mp011ant to pinpoint that still

“has chal!enged the plomotxon orders of Speual Branch of! ficials in Departmental
appeals, Service Appmls and Writ petitions- meaning ther eby that no one is aggricved of
the promotion orders. Therefore such promotions could not be held out of turn
promotions. Furthermore, the competent authorities whl]c issuing the promotion orders
has mentioned in clear terms that offi icers will not C‘lalm 0»emouty A promotion order

which do not con!‘eL right of senior ity cannol be tcrmcd as outof’t lm promotions. As
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ORDER.

It has been observed that officials of various ranks have gained promotion
from one rank to another without a‘ny prescribed qualification criteria or any other
intelligence course. In some of the cases even Constable of substantive rank has

been given promotion to the rank of Inspector resultantly the efficiency of the

. 'organization has adversely been effected. -

-Therefdre. all officials serving in Special Branch will be given option to do
the Intelligence Course. The officialé'must_bbtain 50 % marks in the course and
those ailing to qualify the course/securing less than 50 % marks will be reverted

to his substantlve rank and be glven option to stay in Special Branch or to go to
his parent District.

‘ Sd/xxxxx
ADDL INSPECTOR GENERAL OF POLICE
SPECIAL BRANCH KHYBER PAKHTUNKHWA
PESHAWAR

No. 3188/93/EB, dated Peshawar the 17—5-2011
Copy of above is forwarded to:-

1. The Provincial Police Officer, Khyber Pakhtunkhwé, Peshawar.
2. All concerned.
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.Constables in e Puie Department RPN

'whereafter they Jomed the Special

‘Branoh pursuam to the rnoentrve of one

step promonon announced by the
Govemment Subsequent!y further out of
turn promot:ons were also gi\ren to fhem
which have been  withdrawn by the
respondents through order lmpugned in
the instant petition, |

4, Comments Were called. for frorn
the respondents, which have been gg
furnisned, Wherein, lssuance of the.
desrred writ has been opposed

5. Learned counsel for the petitioners
argued that the | lmpugned order is bad in

iaw as on no aooount the petrtloners out

of turn promot!ons were hit by the

| ATTHSTER
judgment delivered By the Hop' ble '

=

1lerh K

Supreme Court of Pakistan, Which# e sew sius * b D
Bdvevalr Mige &
Sonr mox oo

respondents for passmg the lmpugned

order,

6. As against the above learned

EoTED

. . ' 'E‘(AM:\!SEE{-; it
AAG defended -the'order questioned by  peshawar Hig
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the petitioners for its being in line with -

the judgment‘ of the apes co . 1.

7. Arguments heard and record gone

fhrough.

8. | Perusal of %he case record would
reveal that admittedly petitioners are eivil
servants and promotion is one of the
terms and conditions of service of civil

servants within the meaning of Chapter-|

of the Khyber Pakhtunkhwa

Servants Act, 1973,

According  to

Section 3 of the Act lbld a Tribunal shail

have exclusnve Junsdu,tlon in respect of

matters relating to the terms and

conditions of -service of cjvil servants.

- Furthermore, according to Article 212 of

the Constitution of Islamic Republic of

Pakistan, 1973, ' this court cannot
entertam a case relatmg to the terms
and condmons of service of g cwll

'servant because for resolutic; of such

lssues a Ser\nce Tnbuna! has been

constltuted where the aggneved civil

servant can agitate_hie grievance.
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- For what hae been disc. - =™
ﬂabove wﬁhout touc:hmg ment of . ~

case, we dISlTIlSS this petmon for

hed

belng not Mmaintainable before this court

leavmg the petmoners at thesr liberty to

approach the - proper forum  for  the

,redressal of thefr grievan'ce CcocC

No. 2088 P of 2016 and c. M. No 1360 P

| : bom 5y Cone'
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S.A.No, 2017

1) Mumtaz Ali, N0.23 Sub Inspector Special Branch Poljce
Depar lmcnt '

'2) Muhammad Ashlaf Sub Inspectm Speual Branch Police
Department. N

3) . Parvez, Sub Tnspector Spécial Branch Police Department.

4)  Naseer Khan, Sub Inspector Special Branch Police Depfutment

'3)  Muhammad lgbal No 481, Sub Inspector SpLCIaI Branch Police

Depar tment.

-6) .llamayoun Khan No 231, Sub Inspector Special Branch Police
Dcpartment. A
*7) Imtiaz Ali No.3121. Sub Inspector Special Branch Police
- Department. | ‘
8 Muhammad Asif No 178, Sub Inspector Special Branch Police -
- Department. .
9)  Asif Saleemul\l-o.-348.,_, Sub I‘?ESJ}EC?QT Special Branch Police
- Department. '
-10)  Asfandiyar, Sub Inspector Special Branch Pol icé Départment. ‘
Shatgat Ullah No.392, Sub . Inspector” Special Branch Police
| Department. - |

Samin Khan, Assistant Sub Inspector, Special Branch Police

Department.

13) “Zahid Ullah No.240, Assistant Sub Inspector, Special Branch

Police Department,

r-ma ey "Jr"\'"‘ N
) Nmzbucn No. 1806, Asslstant Sub lnspeci(n Qp(,ual Blmoh Po di 1 lfg “EEN
TESTE
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15)  Muhammad Javid No.27, Assistant Sub Inspector, Special Branch
* Police Department. Vo

+ 16) I-Iam‘ayo'n, Assistant  Sub Inspector, Special Branch Police

Departmént.

- 17)  Tariq Khan No.458, Assistant Sub Inspector, Special Branch
Police Department.

-18)  Naseem Ullah No.58, Assistant Sub Inspector, Special Branch
Police Department. _

-19)  Saeed Ullah No.356, Assistant Sub Inspector, Special Branch
Police Department.

+20) Waheed Khan No.516, Assistant Sub Inspector, Special Branch
Police Department.

"21)  Farid Khan No.445, Assistant Sub’ Inspector, Special Branch
Police Department.

' *22)  Saeed Khan No0.489, Assistant Sub Inspector, Special Branch

Police Department.

+23)  Israil Khan No.101, Assistant Sub Inspector, Special Branch
Police Department.

'24) Thsan ul Haq No.83, Assistant Sub Inspector, Special Branch
Police Department.

S AL

-25)  Israr Khan No.297, Assistant Sub Inspector, Special Branch

Police Department.
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+26)  Shuaib Zada No.477, Assistant Sub Inspeclor Special Branch

Wl
R

s

Police Depaﬁment ,
- '.‘;L‘: '% " A .iJ.;" -: ?’;.’ ;-.‘
-27) Afsar ‘Ali No. 179 Assistant: Sub Inspector“ Spemal Branch Police
.1,.‘_ ﬂ, )'_ ,i. !.' b "" ‘." k‘ _, :L viq}'bq'( ('5/‘”: “»”,. Q’ \‘0 ﬁfyfwég‘éh
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Pl ol
1) (xoyu nmenf of l&hybel Pakhtun]d1wa tluouszh ChlcF Secretary,
. l"- N -

ClVll Seu et'ulal Peslﬂwal ,

N TR T I S AL
2y Plovmual Police Oﬂ'cel (Illqpectm General of Police), Govt. of

KPK Central Police Office, Peshawar. ‘
3) Additional [nspector General of Pohce (Special Branch) KPK,

Peshawar........ ...l aretevsmrennesarsresiasorerasans Respondents

APPEAL UNDER SECTION 4 OF SERVICE

TRIBUNAL ACT, 1974 TO THE EFFECT

THAT  IMPUGNED  ORDER  OF

RESPONDENTS NO.2 AND 3 NO.2445/EB
DATED PESHAWAR THE 27.042016 IS

WRONG, ILLEGAL, AGAINST FACTS,

CORAM NON JUDICE, INEFFECTIVE ON -
RIGHTS OF APPELLANTS AND HENCE

LIABLE TO BE SET  ASIDE/

CANCELLED. /

Respectfully submitted that; . o -

1) The appellants are police officials of Special Branch Department.

2) It is to Dbe _particularly noted that special branch of police
department is highly sensitive and téchnical branch and is the most
unattractive offshoot of police department. Hence to make it

- atfractive, certain incentives were offered to ths employees
particularly to lower staff. Out of which one step promotion was
one of them, hence the appellants who basically were constables,

"‘"'*"',-':.:~;'»_-;~.Wjoined Special Branch as head constables (i.e. on one step
i , :

promotion).

Maximum tenure in special branch was 5 years but whoever wished

iaw
e

to remain- in special branch got promotion till Assistant Sub
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16.05.2017

07.06.2017

04.07.2017
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- Counsel for the. appellant present and requested  for
' adjounﬁnén!:. Adjourned. To come up for preliminary hearing on

07.06.2017 before S.B.

: | ' o (Ahmad Hassan)
' Member

. ~Clerk to counsel for the appellant present and requested for
adjournment. _Re,queét accepted. To come up for preliminary
- hearing on 04.07.2017 before S.B.

(Ahmad Hassan)
Member

Counsel for the appellant present and requested for
~ adjournment. Adjourned. To come up for arguments on office

objection on 11.07.2017 beofre S.B.

J%) // ,
(Ahmad Hassan)
Member
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issued (o the appellant and hlS u)unsd for atlc,nddm.u

conie up for plulmunary hearing on 20.09.2017 belore S B_A

A

s : —ji\b‘
: a (Muhammad Hamid Muwhal)
; : Member (1) T

Counsel for the appellant present. Learned counsel fo
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11.07.2017 Counse] for - 1he appell'mt present and 1cquestcd for

1’ Anbhad A ‘1 e

adjgurnment. Adjc ourfiea. 10 come up for argumens on otlice objectlon

on d?) Ugl?m? beiore S.B. . )

cmtian ie allawued Fee ©a
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,m,,l n-.-i FRPROREA B S Mot st nmsnal ie Moo d g
09.08.2017 C%Bfﬁ,lef‘& t\Lesmmuaum;ﬁqm ang} segks adieuayment.
. . Ad]oumed To- come up for arguments on office objection on
v | : 16.08.2017 before S.B.
S *I(m%@as&hn)
Cedi tHMember
16.08.2017 Appellant in person plesent and seeks adjoumment as his

counsel is not in attendance. Adjoumed To come up ‘\LM

preliminary heariﬁg on 31.08.2017 before S.B. Mdf/
. ' (Ahmad Hassan)
Member
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1225/2017

- Shafgat Ullah No. 392/SB Sub Inspector Special Branch Police Department
........................ ceereeereren. .. (Appellant)

Government of Khyber Pakhtunkhwa, through Chief Secretary, Civil

| g\ ) » Versus
Y,

I/Q/\ \% Secretariat, Peshawar.
_ 2. Provincial Police Officer (Inspector General of Police), Govt of KPK,
Central Police Office, Peshawar.
3. Additional Inspector General of Police (Special Branch) KPK, Peshawar -

e ——————————— (Respondenfs)
Subject:- COMMENTS ON BEHALF OF RESPONDENTS No.2 & 3

Respectfully Sheweth!

Preliminary Objections:-

a) The appeal has not been based on facts.

b) The appeal is not maintainable in the present form.

c) The appeal is bad for non-joinder and mis-joinder of necessary
parties. e

d) The appellant is estopped\to\f\lle the appeal.

e) The appellant has got no cause\of\gction to file the appeal.

f) The appellant has not come to the Honorable Service Tribunal with
clean hands. AN ) A

FACTS:- -

1. Needs no comments as it pertains to service record of the appellant.

2. , Correct to the extent that in past incentives of one step promotion

were allowed to the Police Officers who voluntarily opt#or transfer
to Special Branch. Since the Hon’ble Supreme Court of Pakistan
declared out of turn promotion as illegal and unconstitutional,
therefore the said incentives being availed by Police Officers on the
eve of their transfer to Special Branch were withdrawn.

3. Incorrect, only one step promotion$was allowed, therefore the .
second and third step promotion availed by thve Police Officers

during their posting period in Special Branch were withdrawn in




compliance with the Judgment of the Hon’ble Supreme Court of
Pakistan.

Needs no comments as this Para pertains to verdict of the Hon’ble
Supreme Court of Pakistan. Anyhow the appellant has admitted the
order of the Hon’ble Supreme Court of Pakistan.

Incorrect, Respondents in order to comply with the order of
Hon’ble Supreme Court of Pakistan issued withdrawal order of out

of turn and irregular promotions earned by Police Officers.

GROUNDS:-

A.

Incorrect, the Judgment of Hon’ble Supreme Court of Pakistan was
circulated to all concerned for implementation.

Incorrect, the order of Hon’ble Supreme Court of Pakistan is still
intact, therefore Respondents have correctly issued the withdrawal
order of promotion availed by Police Officers without qualifying
the promotion courses.

Incorrect, the appellants had earned out of turn and irregular
promotions, therefore the Respondents in order to implement the
Judgment of Hon’ble Supreme Court of P-akistan passed the
impugned order.

Incorrect, the seniority of Police Officers is maintained in the
respective districts and regions. Furthermore the appellant has not
qualified the promotion courses.

Incorrect, the appellant was promoted on the strength of Special
Branch therefore no one made any complaint against the appellant.
Incorrect, appellant does not possess the matching qualification.
Furthermore appellant will claim seniority/ promotion in district
and region level.

Incorrect, no valuable and fundamental rights of the appellant gy
involved in the matter by implementing the verdict of Hon’ble
Supreme Court of Pakistan.

Incorrect, the impugned order is just legal and has been passed in
accordance with law and rules.

Incorrect, appellant was availing irregular and out of turn
promotions, therefore the same were correctly withdrawn.
Incorrect, the impugned order was passed in compliance with the

order of Hon’ble Supreme Court of Pakistan.



K. Incorrect, the impugned order was passed with the sole aim of
implementing the Judgment of Hon’ble Supreme Court of Pakistan.

L. Incorrect, the impugﬁed order is just and has been passed with sole
aim of implementing the Judgment of Hon’ble Supreme Court of
Pakistan.

M. Incorrect, appellant has availed out of turn promotidns therefore his

promotion orders were withdrawn.

Prayer:

It is therefore humbly prayed that keeping in view of
aforementioned submissions, the subject Appeal may please be dismissed.

Provincial Poli er,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No.2)

<
Additional Inspector General of Police
Special Branch, Khyber Pakhtunkhwa,

Peshawar.
(Respondent No.3)



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
‘PESHAWAR

Service Appeal No. 1225/2017

Shafqat Ullah No. 392/SB Sub Inspector Special Branch Police Department
......................................... (Appellant)

Versus

1. Government of Khyber Pakhtunkhwa, through Chief Secretary, Civil
Secretariat, Peshawar.
2. Provincial Police Officer (Inspector Generai of Police), Govf of KPK,
Central Police Office, Peshawar.
3. Additional Inspector General of Police (Special Branch) KPK, Peshawar
e s (Respondents)

AUTHORITY LETTER

Muhammad Asif DSP Legal, Special Branch, Khyber
Pakhtunkhwa Peshawar is hereby authorized to appear on behalf of the
Respondents No. 2 & 3 before the Hon’ble Service Tribunal Peshawar. He is
authorized to submit all required documents and replies etc. pertaining to the
appeal through the Government Pleader.

Provincial Yo icer,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No.2)

Z <
Additional Inspector General of Police
Special Branch, Khyber Pakhtunkhwa,

Peshawar.
(Respondent No.3)




v BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 1225/2017

Shafgat Ullah No. 392/SB Sub Inspector Special Branch Police Department
......................................... (Appellant)

Versus

1. Government of Khyber Pakhtunkhwa, through Chief Secretary, Civil
Secretariat, Peshawar.
2. Provincial Police Officer (Inspector General of Police), Govt of KPK,
Central Police Office, Peshawar.
3. Additional Inspector General of Police (Special Branch) KPK, Peshawar
e et s e (Respondents)

AFFIDAVIT

We the deponents do hereby declare that the contents of the written reply
is true and correct to the best of my knowledge and nothing has been concealed

from this Hon’ble Tribunal.

Provincidl Poli er,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No.2)

Additional Inspector General of Police
Special Branch, Khyber Pakhtunkhwa,
Peshawar.

(Respondent No.3)
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 UDGRENT SHEET ~
IN THE PESHAWAR HIGH COURT. ~ éf’
 PESHAWAR v

(Judicial Department) ' e

W.P. No.2088.p of 20186 with interim _ o
relief with COC NO.391-P of 2016 withy
©-MNo.1360-P of 2016, /N

Date of hearing: 12.01.2017

Petitioner (Mumtaz Al etc) by
Mr.Muhammad Alamzeb
advocate. o :

Mr.Mujahid Ali Khan, aAAG
féspondents,

- JUDGMENT .

LAL  JAN - KHATTAK, .

——

vPeﬁtionv.ers through the . ihstant
petition  under Aﬁiqle 199 of the
Constitution o  [stamic Republic. of
Pakijétan, 1973 have brayed for issuance
of a writ o declare  orger

dated 27.04.2016_as illegal ang unlawfyf

Promotions havebeeﬁ .-Withdrawn.

3. Brief facfs of the Case are that the




Better Copy Page 26

regard the reference of Hon’ble Supreme Coi}rt of Pakistan Judgment in the order
received from CPO, it is worth mentioﬁiﬁg thﬁt the Supreme Court took adverse notice of
the out turn promotions made in éenior-posts of Police in the province of the Sindh. Out
of turn promotion has affected the seniority of numerous police officers who knocked at
“the doors of Supreme Court of Pa.kistar;. The spirit of the ruling does not prohibit
prmﬁotions without grant of seniority ‘in any un-attracted area. In the same vein your
good office is appraised that personal up-gradation was allowed to about three hundred
(300) Police Officers aﬁd civil servants who served at Swat during operation period. The
promotions in Special Branch are élso personal/temporary as the officer loose the

promotion n reverted to his parent district. 1t is also suggested that in order to stop out of

turn promotions, a clear policy may be chalked out that in future there will be on
regular promotions. In case the promotions of Speual Branch officials then it
will not only disturb the smooth function of Special Branch but will encourage .

the officials serving in Special Branch. This act will also open a flood
liti'g.ation.: Moreover the duties of Special Branch are technical in nature and

will not deliver to the satisfaction of high ups.

It is also advisable that AIG Legal may be appmached in the matter for proper

if appwved

Subllhitt_edAplease.
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Supreme Court of P akistan]

Present: Anwar Zaheer JamAh, C.J., Amir Hani Muslim, Ejaz Afeal Kh'm, Mushir Alam and
fjaeul-Ahsan, JJ '

C.R.P. 49/2016, CRL. O.P. No.186, 193 of 2016, C.M.As. 1681/2016, 75’/5/2016, 8132/2016,
$143/2016,.8144/2016, $146/2016, 8147/2016 8148/2016 in C.R.P.49/2016 in C.A.184-L./2013 and
C.MLA. 8177/2016 , ' _—

(Or: review from the judgment dated 26-01-2016 passed by this Court in C.A. No 184 L /2013)
SHA}HD PERVAIZ---Petitioner |

Versus

KIAZ AHMAD and others---llespondents

C.R.P.50/2016 in C.A. 184-1/2013 ' !

(On review from the judgment dated 26-01-2016 passed by this Court in C.A. No.184-L/2013)
MANZOOR AHMED and others---Petitioners
Versus

" RPO GUIRANWALA and others---Respondents

C.R.P. 51/2016 in C.A. 184-1/2013.

(Qn review from the judgment dated 26-01-2016 passed by this Court in C.A. No.184-L/2013)
JAMIL AHMED-—-Petitioner | |

Versus |

RPO GUJRANWALA and others---Respondents

C. R P. 52/2016 in C.A.184-L/2013

(On review from the judgment dated 26-01 2016 passed by this Court in C.A. No:1 84-1/2013)

MALIK VI, SARWAR AWAN and others---Petitioners.

! _
Yersus .
GOVERNMENT OF PUNJAB and others---Respondents
C.R.P.83/2016 in C.A.184-1./2013
(On review from the j-udgment dated 26-61~201 6 passed by this Court in C.A. No!184-L/2013)
50 | | sy, 128 P



dgement S http://www.pakistanlaWsite.com/Lxwanline/law/contentzl,usp?(lasc.,.

AWATS MALIK aiid
Versus

A.:184:1/2013

CRP$420161 |
('dfn" rwxewfrornlheju ment dated 26-01-2016 passed by this Court in C.A. No.184-L/20] 3)
Mt m&éﬁmé; 3 ASTITR/and another—Petitioners
V«,rsus N

RLGIONAL POL_. TFICER, GUIRANWALA and another-—-Respondents

(On rwmw from the_: /-1dgment dated 26-01-2016 passed by this Court in C.A. No.184-L/2013) ' -

~01-2016 passed by this Court in C.A. No.184-L/2013)
M{-JHAMMAD’NAW. 2d others—Petitioners
Vwa.us : |

(‘Iﬂ}lﬁ* S]LC Y. GO‘Vi O}i1 PUNJAB and others-—Respondents

C R.P. ‘)1/2016 in. C A 184-L/2013

{(On rw1cw from the- Judgment dated 26-01-2016 passed by this Court in C.A. No.184-1/2013)
GHU]LAM DAS I‘G}[R smd others---Petitioners

Vt_r_sus s

(On rev1ew from the. _'|‘ g}ﬁeﬁt dated 26-01-2016 passed by this Court in C.A. No.184-L/2013)

MUHAMMAD= AZIAM:-Petitioner

Vgrs_s“us. L

SiA/V\7,12:21 %
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adgelﬂ"enht http://www.pakistanlawsite.com/LawO‘nline/law/contem:z] .asp?Cuse..:
_ }EJAZ A’HMEE ---Respondents
‘(,RL R P 52/20 0 P.89/2011

50

(On 1ewew trom t. J gment dated 12- 06 2013 passed by this Court in Ctl. O.P. 89/)013)

AWAI‘S’ -MAL‘H(' and-'o't_'hers»ﬂ-l’ etitioners
Versus,
CHIEF SECY PUNJAB And another—--Respondents

(“RL O.P. 123/2016 m C P 1446-1./1997"

(Contempt p1oc<,ed1ngs arlsmg out of order of this Court passed in Civil Petition No.1446-1/1997)

AKH PAR UMER: HAY“T LALAYKA---Petitioner -

Vursus B 'i -
MUSH lAQ A HAIRA, IG PUNJAB; LAHORE---Respondent
CATION NO.4435/2016

CIVIL MSIC.

(»Aﬁpl-iczition against 6;1??turn promotions in the Province of Punjab) -

C R P 382/2016 in '58'4—L/20-13

(On rr.wcw from 1he j : dg;ment dated 26-01-2016 passed by this Court in C.A. No.184-L/2013)

MUHAMMAD AMI JI‘AIMOOR and others---Petitioners

‘szus :
P]ROVINCL OF PUNJAB nd others-—Respondents
CRP. 383/2016 i CoALIB4:L/2013

(On rcvxew from 1he _]1.1", gment dated 26-01-2016 passed by this Court in C.A. No.184-L/2013)

MAHMOOD~UL IIA lSAN RANA and others---Petitioners

Va,rsub :

I’ROVINCL‘ oF PU ABnd others—--Respondents

C:R: 1’ 454/2016 in; C A 184-L/2013

(On review 1rom the Judgmem dated 26- ()1-201_6 passed by this Court in C.A. No.184-1/2013)

ABRAR AHMADKH LIL and others—Petitioners

Versus:

5/4/17, 12:21 F
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@'OVFH“ @F PUN’;fKB.fn;n"i-i':-othersu--Respondents
CRLR. ]P 174/2016 n-n._f ﬂ;@ P.89/2011
(©n review from the o ent dated 12:06- 2013 passed by this Court in Crl.O.P.89/2013)
GHU‘Ll ] A . "thers--—Petntloners
Verms
(‘IMILI‘ SL‘CRL V'l OF PUNJAB and others---Respondents
CRLO: P 18612016’ inCoA 184-1/2013
(Contempt procecdmgb {'arlsmg out of judgment dated 26-01-2016 pzlsécd by this Court in C.A.
No. 184~ L/2013) ’
MUHAMMADA" “Petitioner
szus |
MUSHTAQ AHMADSU}KHERA and others---Respondents
Cri. QL. 193/2@16 iR’ (,rl . 9.P.86/2016 in C.P.1000-1./2005
((,ontcmpt proceedmg' sing out of the order dated 4.10.2016 passed by this Court in Crl.
O P 86/2@16 in:C;P.190 2005)
SsHAHID PERVAU; etitioner
Vcrsus Sl |
MUSIHAQ AHMLD ‘ UKHERA IG PUNJAB. LAHORE---Respondent
Cﬂ;O..-P.-LQS_/,ZQlQ 84-1/2013 _
sing out of the judgment dated 26-01-2016 passed by this Court in C.A.
tioner
JLAIEMD SAEFB CHIEI‘ SECRETARY PUNJAB and others---Respondents
C.R.P. 479/2016 in: C A 184 1L/2013
(On review -fromf‘;hp J__u,c:igment dated 26-01-2016 passed by this Court in C.A. No.184-1./2013)
TE‘A][-II&R""S;IK;&I‘;TD?QA_&@;;q;others~--Petitioners
Versus' | _' gy
THE I-NS'I?ECT.(‘)[R:f@ﬁt:ERAL OF POLICE, PUNJAB and others—-Respondents
5/4/17, 12221 1
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C R ]P’ 480/2016 in; C A' .f4' L/2013

.\!

(On review: hom the Judgment dated 26- 01~2016 passed by this Court in C.A. No.184- L/?OIB)
M UHAMMAD WASELM IJAZ—-~Petltloner

Vursus

G P PUNJAB ¢md -Oth .'-:—"Respondents

G R P, 481/2016 in (L2013

ént dated 26-01-2016 passed by this Court in C.A. No.184-1/2013)

(On r(.v1ew from the xdgl _"ent dated 26-01-2016 passed by this Court in C.A. No. 184-1./2013)

NLth( MUHAMMAD SABIR—--Petltloncr

Versusr g

IGP PUNJAB mid... éiﬁié{e.s;--Respondents

m RP. 191/2[)156 ) '?;89/2011

(On u.vmw hom th . udgment dated 12-06-2013 passed by this Court in Crl.0.P.89/2013)

SMAH]HD PLRVAI[L SP---Petltnonen'

‘szus, )
U[H Ll* SLCRE K‘ARY"GOV'I OF PUNJAB and others---][{espondmts

CRI' @P No.186, 193 of 2016 C.M.As.1681/2016, 7575/2016, 8132/2016,
6/2016, 8147/2016, 8148/2016 in C.R.P.49/2016 in C.A.184-L/2013 and '
» 50/2016 in C.A. 184-1/2013, C.R.P.51/2016 in C.A. 184-L/2013,
44./2013, CR.P. 83/2016 in C.A. 184-L/2013, CRP. 84/2016 in C.A.
6'in C.A. 184-1/2013, C.R.P. 89/2016 in C.A 184-1./2013, C.R.P. 91/2016
)2/2016 in C.A. 184-L of 2013, Crl. R.P- 52/2016 in Crl. O.P. 89/2011,
46-1./1997,. Civil Misc. Application No. 4435/2016, C.R.P. 382/2016 in
§3/2016 in C.A. 184-L of 2013, CR.P. 454/2016 in C.A. 184-L/2013, Crl.
8972011, Crl. O.P. 186/2016 in C.A. 184-1/2013, Crl. O.P. 193/2016 in Cil.
00X 1./2005, Crl. O.P. 195/2016 in C.A. 184-1/2013, C.R.P. 479/2016 in C.A. .
184-1 of 201 3 80/2016 n C.A. 184-1L/2013, C.R.P. 481/2016 in C.A. 184-L/2013, CR.P.

482/2016 in C.A. 18,_ 2@13 and Crl. R.P. 191/2016 in Crl. O.P. 89/2011, decided on 30th December,
2016.

¢ RP. 4)/2@16;_

574717, 12:21 PI
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(a) Punjab Civil:Servants.Act (VI of 1974)---

---SSA [since 0 “Punjab Civil Servants (Appointment and ‘Conditions of Service) Rules,
1974, R, 14-A [sincé - oitted]---Sindh Civil Servants Act (XIV of 1973), S. 9-A [since omittéd]---
Co'rist.ituti'op of. Rakistan; Arts. 9, 14 & 188---Review of Supreme Court judgment---Out of wm ;
promotion to poli¢e. personnel on basis of gallantry---Constitutionality and legality---Out of turn
promotion  was not only‘against the Constitution, but also against the [njunctions of Islam---Each out
of turn promotion necessarily damaged the career of a corresponding deserving officer---Acts of
gallantry did not j’uétif;y .out-of-turn promotions as they necessarily lead to impingement of the
FFundamental Rights of fellow officers in terms of blocking their smooth progression of careers and
impinging their respect “and:honour---Supreme Court directed the concerned officials and authorities
to fix-the seniotity; of allithe police officers who were given out of turn-promotion along with their
batch-mates, ds ‘ifthéy_were never given out of turn promotion---Review petition was dismissed
accordingly. e

Out of turn': sgi:i'.-;g;iops were inherently destructive of the rights of other officers who, though
senjor and entitled i sbe:considered for promotion before the beneficiaries of out of turn promotions,
were bypassed .as & iésult of out of turn promotions. Each out of turn promotion necessarily had a
éérre.sgpndiﬁg.’a'fﬁq’cﬁﬁa;e’f;ﬂcﬁér, who suffered due to such exercise despite being completely blameless.

.:_'.“"f

He suffered for,rio: ap»ltff"éf ‘hiis own when he was bypassed in favour of the beneficiary of such an

exercise.: Unless; hevoliintarily waived Kis rights, in which case the promotion could no longer be

described as.out -of tu’r;n.""&h@e courts ought not to ignore his rights in matters brought before it for
adjudication, iTrespectivé ef his presence or absence before the Court in a particular case.
. . ,\' | . .

Out of tum.;pg'c}.‘rﬁqtiqn was not only against the Constitution, but also against the Injunctio s.oj’\ / ’ [ !

Islam. Reward or Award should be encouraged for meritorious public service but should not be made
Bisis for;out of turm prometion.

Muhamiriad '}‘)I,é‘ide}%r.ri-Arif v. 1.G. of Police 2011 SCMR 408: Ghulam Shabbir v. Muhammad
Munir Abbasi PI’;’D;QO"] 1°SC 516 and Contempt proceedings against Chief Secretary, Sindh 2013
SCMR 1752 ref, . N

bypassed:: The dama Sfrect on.the careers of deserving officers
promotions:cosntinued: e
bengfitiaries of suchuill

entifled-to;. on-thelire

gal exercise were reverted to the positiorfs“"iB"WHi%h‘%1%@-%’&"61’&@%’1%@@’%%n
: ';v.,e%r_r_l_c;i‘t,’a:_gg\;pro;gotigns it.would immediately open up vistas of promotiog”

T R S e R TS R ot e S T T e St i S S T 2 Y e
CETSH h'd‘WEfe‘eaﬁlerbﬁ)ass’éd:’ﬂue"to*ouf’ﬁ"f’-“furn-pro~rﬁ®t1‘onsv~.ff,-ﬁ;?;ﬁg

ekl et 1 8K A S e
RO deservIng Ot

- ot paliantisno:me

Lk RIS

:how-commendable:and:app

eciated:pythe-Sot ity didnotjustily,

*u

24 T P R AR Rl ek opl vy T S o I T o Mot =TT il o T
oqp:}rg’;,_‘_1,1_'1_1_,pnomp.ngns-.m;xthey— necessarily lead to impingement of the Fundamental Rights of fellow-- -

Gfficers i terms of lde i their ‘smooth progression of careers and: impinging their, respect and

F L pems & SARSII Y e i ‘e
(,,,.QQ!!.Q-FEtﬁ,iipﬁﬁt@é&ﬁﬁfd’élfﬂﬂ‘m93*935313..(%:?:1;%;:9&??5:%9.@%?n'
Suprerrie COL':{rt”di‘reéted the concerned officials and authorities to fix the senjority of all the
police officers who were given out of turn promotion along with their batch-rnates, as if they were
never given out of-tum’,p;'omotion. Review petition was dismissed accordingly.

(b) Constitution-‘dﬂ’.ﬁléi,étan—--

_-~...'.Afrt_.‘ 1'89}5'.‘::[3'(3:(:313{61?1 pﬁ-Snpreme Court binding on other courts---Scope---Under Article 189 of the

5/4/17, 12

S L L Biie by the Tfidividual offiersiwho. Were,
f who suffered due to out of turn
ing:service: and:even.after.retizement in tert i of peiisionus-bensfitalihes:
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Constitution, the - Siipreme ; Court was the court of last resort and laws declared or principles
enunciated by it were binding on all subordinate courts and authorities in the country---All the courts

and public institutions wete ‘bound to follow the principles laid down by the Supreme Court.

Farhat Azéérm,vWaheed Rasul PLD2000 SC 18 ref.
(¢) Constitution o
e rt 189 Degii
Sﬁﬁf’e'mgrc*buﬁt}gaﬁiﬁg

Sf : Supreme Gburt binding on other courts---Scope---Decisions of the
) m:vn propositions in law were laws binding on all, regardless whether“they
were party fo the procgedings before the Supreme Court or not. [p. 254] D

‘Messrs Star iamond Co. v. Union of India PTCL 1988 FC 229 ref.

(d) Constitution.of Pakistan---

--= It '18-9--—_De(if1:§3i’§;)i'rf1'5~':;§f the Supreme Court---Doctrine of stare decisis, applicability' of---Said
doctrine was, né;t :aﬁ)]:)li'(;gﬁﬁl‘;e;;tb the Supreme Court---Supreme Court was not & slave of the doctrine of
stare decisis and couldi¢harige or modify-its view with the passage of time.

Hitachi Limitted¥: Rupali Polyester 1998 SCMR 1618 ref.
(¢) Punjab. Civil Servants, Act (VIII of 1974)---

~--8.. 8-A [since Omltted]"Smdh Civil Servants Act (XIV.of 1973), S. 9-A [since omitted]---
Constitation-ofPakistativiatts: 4, 9, 14,18, 25,240 & 247---Out of turn promotion---Constitutionality
and-legality-#:Similal Setiveen S. 8-Atof Punjab Civil Servants Act, 1974 and S. 9-A of Sindh Civil
Sexvants Act; 197 ‘provisions- were substantively similar in nature and catered to the same
purpose; 1:€., out-of-turn -promotion, which was unconstitutional and a nullity ab initio; both provisions
created a new exbfeptiq‘r’i‘?‘-prvcategory of promotion to the existing framework of service rules, in the
name. of out oftuggr;ﬁior’not.iqn, which was alien to the concept and scheme of civil service rules, read
with Arts. 4, 9; 14 '8, 25,240 & 242 of the Constitution; both provisions overtly militated against the
settled law and pringi of promotion based on merit, inter se seniority, annual performance reports
et¢.; both fpr'd;vis‘i‘,‘cjgié.rw@r‘.e"‘:'(:_liscri'minatoi'y and violative of the Fundamental Rights of other-civil
servants who had-beenaffected by out of tum promotions, despite the fact that they may stand a
rotch up in frerit, intgrse’seniiority and eyen competence from'the beneficiary of such promotions.

et

(fy Viresof S.t?ll'l'_ii':cf;-‘" N

--—Rules framed linder’a statute---Scope---Operation of a statute or any statutory provision was not
dependent uponﬁz}m_i&iéjdf the Rules---Absence of Rules may affect the enforceability or operation of
the statute, however; I‘b”;i.:.'fé:qnsidering the constitutionality or otherwise of a statute on the touchstone
of the, Constitution or Fuhdamental Rights, framing or non-framing of the Rules under that statute
could-hardly be relevant. '

(g) Vires of statute-—
__;;]3.¢r-}§ﬁts:confetrfe.t.i,.-"gjﬁder an unconstitutional statute, reversal of---Scope---Once a statute had been
declared:as ‘bein'g‘gu_rxg‘:;gﬁsfﬁhitional for any reason, all direct benefits continuing to flow from the same

were 10 be stoppeds+-Wiien a statute (whether existing or repealed) was found to be ultra vires the
Constitution, the: Courf” was eimpowered to examine whether any person continued to enjoy the

5141117, 12:21 PM
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benefits 6f-the uiltr',él;l\'?-if‘e"s-;fs't:aitute, or whether any state of affairs continued to exist as a result, and it it
was found.so; the. Gourtwas:mandated to undo/reverse the same, provided that the benefit or state of
affairs in quéstion was not a.past and closed transaction.

* Dr. Mobashik Hassari-v. Federation of Pakistan PLD 2010 SC 265 ref.

(1 "

(h) Vires of statutes:<

K

-~'--'L'c-:gi_,sllati'\{e;cbmf)_gi ;1§¢¥=-Scope---Legislatme enjoyed much leeway and competence in matters of
legislation,-: but" every ldw; enacted may not necessarily. be tenable on the touchstone of the
Constitution---Legislative: dompetence was not enough to make a law valid---Law must also pass the
test .at the touchstonhe ‘of ‘constitutionality to be enforceable, failing which it became invalid and
unenforceable.” " -

1

(i) Constitution of Palkistan-—-

;ei;l';relview by the Supreme Court--- Scope---Supreme Court had the jurisdiction

cen-Art. 184(3)---:Jidic

wunder gﬁc-LgW- and the: Constitution to look into the fairness and constitutionality of an enactment and

evén declare it non €st, if-itiwas found to be in conflict with the provisions of the Constitution.

(i) Viresiof statite-=. i

- Doctiine [of- sevefancet:-Scope---Normally the courts made utmost efforts to save a piece of
legislation: from: becotming ‘invalid, but ‘in certain cases, the courts also applied, the doctrine of
severance to remoyve a: pié‘p‘_e.,of legislation that distorted the scheme of a parent law, or deviated from
the provisions of thie Constitdtion.

(k) Past and c‘losﬁi-'ﬁriﬁis;:fyqtion, doctrine of---

-»-Appli(;abilitj(,;:iYé‘éteéﬂf: fr-,i"ghtsmScope—--Vested rights were generated only under a valid andf\
uncontested instrument, 6f:iw---Doctrine of ‘past and closed transaction’ would apply in cases where
rights ‘weére ',c,r‘ezi_téd; ynlnf,déjf-f«:.iéyalid law, even if such law was allowed to lapse or was removed from the
statute book, ho‘wiqv‘érf,: Affinstrument that was still born or treated by the court as non est was barred

from creating anyivested:rights, let alone being protected under the doctrine of ‘past and closed

deny the enjoyment of ‘rights created under an invalid law---Where a party was claiming the
protection of rights. thal were created under a law that failed to pass the test of constitutionality, a

Qt}ff;-iitfﬁz'ould not take the plea of ‘past and closed transaction’.

transaction”--Court was:duty bound to protect the rights and interests created under a law and also t(y

determined by:thec

L

A 184(3), %
statute---Scope--

] ,‘,Chap 1 {Arts. 8 to 28]---Power ojf court to examine vires of a repealed
“a‘fepealed statute was invoked or raiséd in support of any claim, right, office

)

Ac“Court, the' Court would always be entitled to examine its validity on the
iori and Fundamental Rights.

: Stipi
touchstene of thie:Const

"
3 . )

"% Whenever- ight; obligation; privilege or liability acquired, accrued or incurred under a

Lt SIS . . . o o .
repealéd - law -was’ raised;; the courts were necessarily required to examine the provisions of the

. RS SR N A

;eg'eal‘ed,stét;utg'g 'Neithier-4fiy: reason in principle nor any precedent barred the courts from examining
the' provisions of & 1;ep§g§1g£d' statute in a case pending before it on the touchstone of its inconsistency
with the provisions of thé:Constitution or the Fundamental Rights. Any other conclusion would lead to

SIANT, 12:21 PM
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the absurd \éo_n‘se‘c‘ltié"' és: 'm'a"t while the statute remained on the statute book, the courts could examine
its"vire's but oricé- it wasitepealed by a‘subsequent statute, its effect, even if ex facic inconsistent with

the Constititionsor. Funidamental Rights went beyond the realm of judicial review.

S,

(m) Constifution of Pakistan---

-—-Art: 184(3). & Pa;fif’l;f; ;éhap. 1 [Arts. 8 to 28)---Power of the Supreme Court to examine vires of a
(repealed or existing‘)?'stélpflte‘---Scope-«-Beneﬁts acquired under an unconstitutional statute-=-*Past and
closed " transaction”, doctrine of---Applicability---Supreme Court could not be refrained [rom
examining the constitutionality of a law merely because of lapse of ume or because of the doctrine of
‘past and-closed transaction’---Consequences of holding otherwise enumerated.

PR

, sore; of the consequences that would arise if the Supreme Court was refrained
from éxamining the-constitutionality of 4 law because of lapse of time or because of the doctrine of
‘past anid'closed tran ction’: '

, : s suld lose théir Jegitimate rights to usurpers merely by the lapse of time and
undef the garb-of:'past and closed transaction’; :

i ;e livprac _'_alffc-,erms, declaring a law void and non est would make no difference as the
. -undue beneﬁ'@ id continue té be enjoyed by the undeserving persons, under the garb of
: .‘-jiagit‘:ml‘d'él_jcié’é& Ansaction’, and‘at the cost of deserving persons;

.

Leflie L “Fhedims, of justice would be defeated at the hands of a mechanical force of time; in

‘other words,;a meré-operation-of time would upstage the operation of law;

A "lflieigs_uja“_'r,e'me Court may come to lose its inherent jurisdiction to review a previous
judgment,. or-axy ""gspéct of it, which may have remained hidden in the procedural or technical
folds or escapedithe testing at the altar of constitutional law;

-l v! ‘?.‘ "_: y, . . . . . .

v ;:I;f«an’l-lqwcd"to. be hampered by procedural niceties, the Supreme Court, or High Courts,
.+ miay, find it diffidult {0"exercise their discretionary powers to render justice to the victims of an
< invalidTaw; w that had been declared void ab initio by the Supreme Court;

‘thgr.e{un__dél‘ would-treate an absurd situation, requiring the courts to enforce the provisions of
substantive/¢onstitutional - laws, * without disturbing ithe principle of ‘past and closed

- IS

transaction’; ~* ¥

‘a law on constitutional grotnds and yet protecting the' rights created

Vi, ' ':1’5;5.25}11%1{4‘ 'éip'plication of the principle of ‘past and closed transaction’ may also lead to
- defeat the very: intenit of legislature, in addition to causing hardship cases;

viii.". - UpHoldifiga prima facie unconstitutional provision merely on the grounds of ‘past and
_ -+ closed-transa i6n; Wwould subjugate the rules of judicious construction to a mindless adherence
16 ‘temporalconsiderations, whereas the very concepts’ of retrospectivity and prospectivity of

laws were rooted in the golden tenets of equity and fairness, not in the mechanical passage of
time. '

e

(n) Consitativn-of Pakistan--- : | . ;

---:AT. 1’§9f7;9p_i'té§§‘.§iic’c’inﬁ1: 8f the Supreme Court---Scope---Diue to the position of the Supreme Court

IR

.

5/4/17, 12:21 PM
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in the."higrafcﬁy.o‘fs;:g@i;f‘ ; even 1ts obi'ter":-.dictum enjoyed a highly respected position as if it contained

'~

ek . < . . .
f:the!Court’s view on a legal principle, or the meaning of law.

a définité expression:o

H

(0)-Constitution of Palkistan---
Cl X "'"“'I'.: ! l - ‘

--—Arl27(1)--Safe"gu “against discrimination in service---Scope---Ambit of Art, 27(1) of the
Gonstitution was:€o \

¥
theréfore, to:strete]

nly to initial @ppointments and riot the appointments by way of promotion,
t-any further would-é:ontort or destroy thevery spirit of the said Article.

» Gbpsfit};‘t_;io? éfPalu an-- |
----ATL. '1‘84(})“7{—;&@}79 eclaration of unconstitutionality by the Supreme Court---Effect---Law

which was declared E)'ya\th’e:Su:preme Court as un-constitutional from the date of its inception could not

‘bé treated as belig s ﬁff)m?ai date when it was omitted or repealed (by the Legislature).
(g) (Police) Sports Policy; 1982--

-—--CL Vi(b)(S)-'--j-‘ljfftmjgib.:giv-il Servants Act (VIII of 1974), S. 8---Punjab Civil Servants (Appointment
and Conditions of :Sétyice) Rules, 1974,iR. 10---Accelerated promotions in police on sports basis---
Constitutionality and legality---Promotions of police officers were to be fixed/decided on the basis of
the required standards provided in the service rules---Accelerated promotions could not be accorded
on, the basis of an efficer’s, performance in a sports competition---Policy to the extent of accelerated
prorotions on sports basis,;was not sustainable, being violative of the service laws and the provisions
of the-Constitution: - ) 7 o

‘ ‘ci)‘tiiqﬁs in terms of Clause VI(b)(5) of the Sports Policy, 1982 were in conflict

with thie” piovision unjab Civik Servants Act, 1974, and the rules framed thereunder. No

justification” existed;to. vithe police Officers to enjoy accelerated promotion for sports activities,
when -out 6f ‘turh - promgtiofs. granted onibasis of a statute for-proven gallantry were held to be.ultra

. vires'the provisi"o_l'lsfo‘f{f_t?ﬁé{anstitution. Besides, promoting sports at the cost of professionalism within
the. police force wouild: [gad-to ominous consequences. Efficient police officers would be demoralized
if - they: '\}{e‘r__ef."'sn.i’pe‘r:sé’d by their junior colleagues, which in turn would also affect the overall
performance-of pohie;

Accelerated:p

. sdintaining law: and order. Policy to the extent of accelerated. promotions on
sports basi§ -wés net, taihable, being violative of the service laws and the provisions of the
Constitution. ‘Rév,}iéw’,']ljemi_on was dismissed accordingly.

(r) Constitution: of ?E\'\l{ii‘s"t‘dn--—

. = e }
--=Arts. 184(3)‘&199&Pt 1I, Chap. 1 [Arts. 8 t0 28]---Judicial review of Government policy---
Scopé---Policy ,-fnali(i‘r‘ig‘jg\ja%'the domain 6f the Executive and the courts normally did not interfere in
such matters; but .whérif'ﬁ‘-ﬁp‘licy is violative of the Fundament Rights of individuals, the courts were
obliged-to examine such:policy in judicial review. ‘

Ghulam Riisool v. Government of Pakistan through Secretary, Establishment Division

stamabad PLD‘SZQ15,‘8'('3:;-6,;;1{)ossani Travels (Pvt.) Ltd. v. Travels Shop (Pvt.) Ltd. PLD 2014 SC 1;
Iqbal Zafar: Thapra: jand:Senator Rukhsana Zuberi v. Federation of Pakistan 2014 PTD 243; OGRA
.throtigh“Sec‘r_ét"a_ljy;_\‘/:.;Migli'\g.('ay"ll, CNG Station 2014 SCMR 220; Watan Party v. Federation of Pakistan
PLD 2013 SQ"'Iég-f.fA\ll"'fg‘ed ‘Corruption in Rental Power Plants and others 2012 SCMR 773; Dr.
Akhtar "[I.-Iass;a'fi‘ Khaii, . {Federation of Pakistan 2012 SCMR 455; Executive District  Officer
(_Re’\'/enue),'Di@:fl?'r{i.c_jn;[é‘ ust ab-at Jauharablad v. Jjaz Hussain 2011 SCMR 1864; Al-Raham Travels and
To_urs.(’P?.\'lt:)L'IL:'g"d:' V. Ministry of Religious Affairs, Hajj, Zakat and Ushr 2011 SCMR 1621; Punjab

:fiso 5/4/17, 12:21 F
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ioniv. Mst. Alsha Nawaz 2011 SCMR, 1602; Suo Motu Case No. 10 of 2007
Vattan Party through President v bederatlon of Pakistan through Cabinet
C01n1n1ttcc of Puvatxzauon Jslamabad PLD 2006 SC 697 ref.

Pubhc Servme (,',mm

. Ashtar Ausaf At‘tomey General for Pakistan'and M. Waqar Rana, Addl. Attorney General for
E ede1a1 Government !

‘ ’,' B'u-nster Kh ‘l éheed Assistaftt AG Punjab for Government of Punjab.
_ G-for Government of Balochlstan
'*"“Shehyar Kazx A AG Sindh for. Government of Smdh

" : ~~M1an Arshd;

arﬁ-Addl AG for Government of Khyber: Pakhtunkhwa

Mian: Abdul.i"'auf ,AG for ICT.

. 'Syed ,Ah'7 : i _vocate Supreme Court, Zahid Nawaz Cheema, Advocate Supxe.m(. Court
" and’] ‘M Akr Shelkh Senior Advocate Supreme Cou1t (for Réspondent No.6 in CRP. 85/16)
"é(m C R i 49/2@16 C R.P..191/16:and C.R.P. 85 of 2016).

) I(h I—I'ms Ahmcd Semor Advocate Supreme Court (in Crl. R.P. 52/2016 and C.R.P. 83 of
-'2016) IS

7«..

Ms. Asma Jaha: anr Advocate Supreme Court (in C.R.P: 89 0f 2016).

‘ chmd KhamSgl;'f r Advocate Supreme Court and M S. Khattak, Advocate-on-Record (in
- CRE: 92/20:. 582 383, 480/201!6 and Ctl. O. 186 0f 2016).

2
i

| SH'e'lkh Advocate Supreme Court -and Khalid-1bn-i-Aziz, Advocate Supreme
50 and 52/2016, 454/2016 and C.M. A;132 of 2016).

o ;'-"leat B 'troo'q
- Court{in €C:R

Nerno (m

:A/16 91/16, Crl RP.174/16, Ctl. O.P. 195/16, C.R.P.479/16, 84/16 and
C\4A443’5 :

: @.l=6)
Jamil! Ahmed 1n person (inC.R. P 51 0f2016).

';:'Semor Advocate Supreme Court (in Crl. O.P.123/ 16)

101 Advocate Supreme Court, -Qausain Faisal, Advocate -Supreme Court
ussam Shah, Advocate on-Record (n Crl. 0.P.1937/2016)."

Mian' onfar}-ft_-lz}{,_afnan, Advoca)te Supreme Court and Raja Abdul Ghafoor, Advocate-
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on-Récord (i CMAs.8132, 8146, 8147/2016)

3 (in GV s, 8143-8144/2016)
Ch.- ‘A'ik'htgi"r ‘:fAl'i-,:;A“dvocate-on-Record/Advocate Supreme Court (in C.M.A.8148/16 in
C.R:P.49/2:0.'16')‘}-:;3 . '

+

Kamran AchlAAIG (Legal), Sajj;ad Hussain, SP, Shaban Mehmood, DSP Legal, M. Jamshed,

8C RPO Office DGK and Mushtag Hussain, SSP for thé Department.

- 8th, 16th, 29th November, Lst, 8thand 14th December, 2016.

.
s

Ej 521 Ahmad anc;iE others

éifor the i)reé;ént proceedings are tihat on 04.03.1984, the :Petitioner was
Sip*Inspector in the Punjab Police, promoted as Sub-Inspector,on 05.07.1987
ﬁ 5:03.1990. Inithe year 1996, whileihe was posted as SHO Hanjarwal, the

an ‘operation for the arrest of notorious outlaws Mujahid @ Musa and others,

who were involved:in-the-murder case of. deceased Mureeb Abbas Yazdani. The accused were alleged

to-have started' indiseriminate firing at the time of Fajar Prayer in Masjid Alkhair at Multan which
resulted in thg:murde'r\:ofmany people and injuries to others.

2.

tis pleadcdthqtas a corollary of this gallantry petformance, the Police party which carried

out the operation  was .recommended for accelerated promotion by the D.I.G, vide lewer dated

30/11.1996, sindeér*isett on
récommended for profriotion:as DSP. It is claimed that the committee formed under section 8-A read

with Riile 14-Azoef:t
recommendedolt;

is further claimedth
Petitiorier. It hag et
Writ Petition No2887

.8-A of thé: Punjab Civil Servants Act, 1974. The Petitioner was

e Runib Civil Servants (Appointment afid Conditions of Service) Rules, 1974,
iti;promotion of all the members of the taiding team including the Petitioner. It
5l “the membersfof the Police Party Wwere promoted out of turn except.the
her pleaded thiat the Petitioner apprdached the Lahore High Court, by filing
71997, with the!prayer that he may also be given out of turn promotion like

the other members.of thie raiding party.

"

J.

Thie Wit RefitionN6:28879/1997of the Petitioner was clubbed with an identical Writ Petition

No.8147. of 1998, 'w b were allowed and the learned High Court directed the Respondent-

Department fo, \grant Qb’é:fg.tep out of turn promotion to the Petitioner. However, the Department did
not accept the ;glepisigﬁ of the High Court and approached this Court through Civil Appeal No.259-1.
of 2000, which?vay disthisséd on the ground of limitation. It is pleaded that on disrnissal of Appeal of

the Governmernt on:the;

‘ground of limitation, the relevant comnuttee was formed under section 8-A

read with:-Rule-14-A; "jfff.ig:h also recormfnended out of turn promotion of the Petitioner and he was

granted one step ‘c')‘utj‘dlf ‘tuin promotion as DSP, vide Notification dated 24.05.2001, with a rider that
the Petitioner would. “wed to wear:the rank of Deputy Superintendent of Police subject to the

s

S EELOSR LT .3 . . . .
condition. that +his 'sibstantive promotion would be allowed 'in the’ course after his semiors get
b cT PR :

promotion. ¢+ . -
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4. Tt isigfu‘r'theé:blﬂé'égﬁéax;t'hat against the above condition, the Petitioner filed another Writ Petition

- beforeflie 'Lgi'héi:ez:-khgh”@b}\m, which wa$! allowed and it wés directed that a civil servant is entitled to

.

proitiotion ‘from the daté,;he performed: his duties as récognized by section 8-A, therefore, the
c_onciitio__qf.i.ﬁ;ggrpéi:rvatggi'ﬂ‘;ﬁfﬂ}i:e Notification dated 24.05.2001 was violative of section 8-A. The
Dcpuftmerif‘iﬁl‘éﬁ G ion for Leaveito Appeal before this'Court, which was disrnissed.

B - i E

5.0 - 'Afﬁe}".';d‘is’mi f:the Petition: of the Departms ntiby this Court, the Petitioner made a
r,e.-pres‘eiﬁ;atpp“lfd he. Government and: accordingly* he wa$ given out of turn promotion, vide

Nogification dated 1 082007, with effect from 24. 10:1996;

)’ié‘agﬁfﬁOlB, that:; t}iﬁs Court in its jugifgm’é:nt reported as Contempt Proceedings

ovérnment bf';rS_i.ndh (2013 SCMR 1752), declared the practice/concept of
iHéonstitutiopai!}‘:-and against the findamental rights of the individuals.

6.0 It was inith
against Chief Secretany

. B RS N3
out of turn promotions;as

Ta _
7. - Itis p"er;.tirii?:rit;;tb;-mention here’ that after the above:judgment, the aggrieved persons filed

Review Pet;itioﬁs: 'd;rc_z'c;t_f_ly;yi'hich were also dismissed by this Court vide judgment reported as Al
Azhat Kiian Baloch. ProVince of Sindhy(2013 SCMR 456). It is also worthwhile to mention heré that
both the aforesaldludgrqents were ordered to be sent 10 the Chief Secretaries of the Provinces as well
4s ‘the Secretary, Establishment Division, with the direction to streamline the civil structure in
conforrriity With thé.principles enunciated in the aforesaid judgments. '

8. The ,p'rés’érff 'lrf'cig.eedmgs emanate from an order of this Court, which was passed on
26.01:2016:n Givil 0.184-L 0of 2013, wherein this. Court has ordered as under:-
. o ) . R
) Weexpec th ut of 'turn;pjgmotions granted &ither to the police personnel on gallantry
. award :or-0th {.1-§§-,:shall be ungone within. four :weeks from today and their seniority be
- re-fixed Ziribatth mates:infterms of the directions contained in the aforesaid judgments.

. O rt)mtilons ranging from constable to any ‘gazette officers shall be streamlined in
- tefms ‘aforesaid. two judgnients. On completion of the exercise, the 1.G Police Punjab,
tinjab and Chief Secretary, Punjab, shall submit compliance report with the
of the Court £0t our perusal in tchambers. This order shall be communicated

ome, Secretary, Punjab and Chief Secretary, Punjab, for their information

L andcompl ee nd'.non-complia_iince of this judgment shall expose the concerned officials to

“eontemptiprog Edings. ;
9. After the passageof this Order, ithe Petitioner was relegated (0 the post of DSP, by applying

the principles o‘@'thél_:'?aifdt" aid judgments. It is against this order that the Petitioner along with others
has directly 'apprqag;ﬁ dfhis Court through Civil Miscellaneous Applications, which came up for

hearing on 22 02,2076 4tid: were ordered o be registered as a Review Petition.

Civii Reyiew Pétition No.51 of 2016 in C.ANoJBALIS. “ :

10. e this ‘Rev;ew~ Pétition, it has been pleaded that'the Petitioner was appointed as Assistant
SubsInspectot ia the yeattl 908, followirig which he had earned a reputation of being a dedicated and
;_fegrlqs‘s Police -Oﬁ-‘l‘cef. Being =instrumcnt‘,é;1- in causing arrest of wanted terrorists, he was granted out of
rn 'pr’o{hot;i'ci)fx}iri e 1991 as Sub-'lnspector and: then out of turn promotion as Inspector in the
year 1998, under ‘S(ge‘e 1.8 A of the Punjab Civil Servants Act; 1974. It has been further pleaded that
even inthe; year1999 hé'-Petitioner‘Was recommended for.out of turn promotion as DSP, which
lc.comme.ndanon ‘was et considered, therefore, he filed numerous writ petitions and contempl
apglica'tiofri's}béfor?é"the"'ﬁ%iﬁbfé High Court and eventually he was promoted as DSP on 20.09.2010.

B
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that after ansobservatron made by thrs Court on 26.01.2016, in the case of
of.2013, the Petltloner is relegated fo the post of A.S.L

i ll - AU
C1v1l Appeal No 18.

le Rcvuw Pe mon No.52 of 2016 in C.A.No. 184-L/13.

RS

12. 1t has’ beennpledded that the Petmoner was appointed;as Assistant Sub-Inspector in the year
1998 And was promote as officiating, Sub-Inspector in the year 1990. Later, he was granted one, step

- spector under secnon 8-A of the Punjab Civil Servants Act, 1974 read with
l,;i'mplemented therefore the Petmoner filed Writ Petition No. 8147 ot 1998,
by« 4udgment dated 22.06.1996. However the Department challenged the
' igh ‘Court before this Court: through Civil Petition No.226-L of 2000, which
gment dated 26.04.2000. In the mtervemng penod the Petitioner was

More or less the case of the other Respondents is identical to that of the

'oul o[ turn promo on, &

'Rule T4A,, whrch~

Judbment of the'le:
was’ dlSlTllSSCd vrde
promoted as tDSP 'm |
Pefitioner. |, *... ;

0.83 oi 2016 in C.A. No 184-L/2013

as;’ . ded in this Pétlthl’l that on 22 06 1982 the Petitioner joined the Police
Department as’ Assrstcn Sub Inspector and was promoted ‘as Sub-Inspector On 29.06.1987. On
16.11:1995, he was furt. 'promoted to lhe rank of Inspector.- On 18.01.1997, the Petitioner suffered
injuries in @ bomb bldst whlch took place:in the premises of. the Sessions Court, in which the Chief of a
banned’ oulﬁt and flteerl. officers lost' théir lives. It is’ pleaded that in view of his excellent
performance; the' Pettioner was recommended for out of turn promotion as DSP, by the Inspector
General of Police.: ‘:,under section: 8- A of the Punjab Civil Servants Act, 1974, read with Rule
14-A, Wthh xecommenda’non was not e’xecuted therefore, the Petitioner filed Writ Petition before
thé Lahore H1gh lie learned Hrgh Court disposed of- the Writ Petition of the Petitioner with
the drrectron to, .1 OF tal notlﬁcatlon of promotion of the Petitioner as DSP. Thereafter, the
Department ﬁle % 1 Petitions Nos 443 and- 584-L of 2001 before this Court, which was
_dlsmlssed on\the ground imitation. Afier dismissal of the’ ’Peﬁnons of the Department by this Court,
the Petmoner made : presenta‘uon to the Home Secrctary Punjab, and eventually he was given out
.of turn- promotron as DSP vide nonﬁoatron dated 27. 06 2008, w.ef. 18.01. 1997 ie the date of
mcrdcnt l“he case'o he other Petmoners is almost identical to:that of the Petitioner.

(,rl Ongmalfﬂetltlon No.123. of 2016 in C.P.No. 1446 L/1997.

ed the Punjab: \Polu.e as Inspector in the year 1989. While posted as S. H.O
_he :eliminated {a proclauned offendeér namely Ahmad Nawaz @ Barbar, a
979 who was wanted in more than twenty . murder and harabba cases. The
ed\for out of” turn promotlon under section 8-A read with Rule 14-A; but
is out of turn promotion wias not implemented, therefore, he filed
of 1995 before the Lahore High-{ Court, with a prayer to grant him out of
oh was allowed The Department filed Civil Petition for Leave to Appeal
is Court, whrch was dismissed, v1de order dated 18.04.1998. It has been

. l4 lhe Pctmone
Plplan District’ M'an
“fugitive’ from' A ince 19
;Petrtroner was, £eC
'-1h15 recommendat

pleaded lhat fthe 3 urgrment of Punjab-y 4n compliance w1th the judgment of the Lahore High Court,
promoted the Petitioiie . DSP vide Notlﬁcatlon dated 17:10. 1997 effective from 08.05.1993. In the
interregnum, ! P rose to the ra’iﬂc of Deputy Inspu,tor General of Police. However, n view

ofthe: obsewatlons _
tdrn promotlon glante
revoked. :

nﬂ26 01 2016 by this Court in Civil Appeal No.184-1, of 2013, the out of
'the Petrtroner as DSP, vide Notification dated 17.10.1997, has beeh

f 50 s/a/17, 12:21 &
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ease of all thei':other Petitioners/ Applicants is almost identical to that of the
ave been given ] i'n detail above. '

15 More OF less
'Pctttnonets whose

1l6 Syed Ah / a arned ASC, Counsel for the Petitioner in Civil Review Petitions Nos.49 and
85 0f 2016, has: contendc‘qthat on 08&. 11t 1987, section 8-A was inserted in the Punjab Civil Servants
Act,. 1974,510 grant"‘oti f ‘turn promotlon to a civil sewant who provenly exhibits exemplary
mtclleetual moml "[ﬁnanmal mtegnty and high standard of honesty and gives extraordinary
pcrform'mce in: the hScharge of his duties, and was om! mitted on 17. 10.2006. He submits that this
'Scctlon 'was reguldte by ‘Rnle 14-A of 1the Punjab Civil- Servants (Appointment and Conditions of
* Service) Rulcs, 19- He Tnext. contended that out of turd promotions under the said section were
-déclared to: havc Rt ade’ ‘Jawfully- by this Court. In support of his contention to establish that this
( ase dnected the competent authority to implement the orders passed under
':h hé's relied on the cases of Capt. (Retd) Abdul Qayyum v. Muhammad Igbal
13 ernrnent of. PunJab v. Shamsher Ali K.han Additional Comm1ssxoner Multan
cf ' Secretary, Government of Punjab y. Mumtaz Ahmed (1996 {SCMR 1945),
piity nspector General (1997 PLC: (CS) 1150), Government of Punjab v.
THSEMR 1429), ,I G Police Lahoré v, Qayyum Nawaz Khan (1999 SCMR
_Government ‘of the Pun_]ab (2005 PLC (C.S.) 974) and Sardar Zafar Igbal
J\}ernxnent oflthe Punjab, "Home: Department (2006 PLC (C. S.) 164).

_(PLD 1992., 184
(1992. SCMR 1388 ;

the case of Muhammad Nadecrn Axif v. LG of Police (2011 SCMR 408),
obsefved that. the concept of out ot turn promotion is against the Constitution
510f Islam.’ He‘ submits that the wew taken by this Court in the case of
-\dtnhammad Nadee" supra) was an: oblter dicta, as in thls case, the vires of section 8-A were not
ders/mstructtons passed by the L. G P were set aside. The view taken in this
fanother case reported as Ghulam :Shabbir v. Muhammad Munir Abbasi

l'l:

Judgment W’IS followe
(PLD.2011. sc 516)

I-lc h’lS furthe1 o’ tended that the language of section 9-A of Smdh Civil Servants Act, which
s.?Court in the ‘case of Contempt ptoceedmg,s against Chief Secretary, Sindh
s distinct from Secnon 8-A of the Pun]ab Civil Servants Act. He contended
e.e:guldted by {he <Rule=14+A5 whereas in. Sindh-no=rules were’ framed 10-
o‘nons under sectton 9-A, whlch vias inserted on 21.02.2002. He further

etiod of three months starting; rorn 10.02.2005 to 11.05 2005, Rule 8-B
indh Cw11 Servarits’ (Appomtment Promonon and Transfer) Rules, 1974, 10
sect1on 9-A. 0}1 31.03.2009, the ngh Court 6f Sindh in C.P 1595/2005 had
TS pibmotions-as tintawful and directed to re-examine them by a Commitiee.

ing out of: sald judgment came up, for hearing before this Court and were
dismissed. ds: Wlthd v Thereafter sm (06) validating Jaws were promulgated which had been
exammed on: the,to h e of consututlonal provisions by this' Court and declared unconstitutional in
the case? of Contemp =Pezoceedmgs agamst Chief Secretary Sindh (2013 SCMR 1752) and then in
review Ali Az.har Khan :aloch \2 Provmee of Sindh-(2015 SCMR 456).

(2013 SCMR 1752)3
CEge -thratsthezsect! tnon—&,ﬁw
" fepulaté, but ‘oft
shmitted that for
.was' mserted 1n'
regulate: the provm}o
declared the out .
(,onsequently, Appea

19 He next contendcd that this Court did not strike down the wholé section 9-A in 1ts entirety, but
only declared the: out o{ turn\promotlons ito be unconstitutional, however, the award/reward conferred
under thlb Sectlon were»kept intact. ; .

st rt:0n.26 0 2&16,-whtlc_dlsposmg—01-eml
as - observed that the ]udgments of thlS Court referred to hereinabove were
r‘;.and spmt 1p the other provmces Therefore, he has now filed review

5/4/17, 12:21 P?
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gamst the ‘sard pa ot he order ~ |

d-'_that Sectron»S A of the Punjab le Schants Act, 1974, had not been
idgrments of thlSaCOLlI't although section 9-A of the Sindh Civil Servants. Act,
erla had been; declared unconstrtutroml Moreover, in C.R.P 49/2016, the
‘*who joined- servrce on- 04:03: 1984“* wasrpromoted-on’ grounds of having
s favour. He ‘has contended that riow the question would be whether the
is' Court would Jhave any: bmdmg eﬁ'ect on the case of the Petitioner on
Gjudicata. - !

.~ . .--

sct asnde~by. any o' t
1973, whrch Was pai
—~Petitioner: Shahacl“Pei‘.
judgments of this Cou
dechratory judgments
b’lSls of the pruicrp o

'L

“J"

22, ¢ I-Ie further;;-s 5N _edithat a statu’te could only.be deciared as non-est, if the legislature is not
compctent to legislate ti'law He submitted that law becomes unenforceable so long as a contlict
exists ‘with. a . fundamcnté—l‘ right and 1f ‘the fundamental- right is for some reasons or the other
disappears; ‘the law: becorncs operative agam on the basis of doctrine of eclipse. In this regard, he
referred to the cascs ‘of “Ihe Province of East Pakistan v. MD! Mehdi Ali Khan (PLD 1959 SC 387)
and Abul A’la Maudood" v Government of West Pakistan (PLD 1964 SC 673) and State of Gujarat v.

Shri Amblca Mﬂls Ltd I'ZR 1974 SC 1300). :

2_> - IIe has l"urt iffcontended ‘thiat the effect of a judgment which declares a law to be
unconstrtut:onal will ‘Bave. to be examined on pending cases as,well as on future cases. He has
contended that; evenf if Court declaresia law to be. unconstrtutronal it does not affect the past a and
.--A&OSBI%Waﬂ’s&@:ﬂo R Do cases= whe;remt.v'ested_xrgirts:_havezbeen:created =:In=8upport=ofizhis: == - =
'im the' cases of Muharnmad Yotsaf. v. Chief Settlement and Rehabilitation
SC101), Nab1 Ahmed v. Home: Secretary, Government of ‘West Pakistan,
) Income-tax fficer, Central C1rcle II; Karachi v. Cement Agencies Lid.
Vi SS.Asrna Jilani \{ Government of the Pun]ab (PLD 1972 SC 139); Al-Jehad
stan (PLD 1996 SC 324), ‘Asad; Ah*v Federatxon of Pakistan, (PLD 1998
istan v. Federatlon of Pakistan (PLD 2000 SC 111), Muhammad Mubeen-
us-Salani. an& othcrs?. Réderation of Paklstan through: Secretary, anstry of Defence (PLD 2006 SC
602) Begum Nusrat { ,onda \2 Federatron of Pakistan (PLD 2013 SC 829), Pakistan, through the
Secretaty,. Mmrsuy of!F'napce v. Muhammad Himayatullah 1~arul<h1 (PLD 1969 SC 407), Mehram Ali

* v, Federdtion: Oﬁl’clklstdl’lw;(PLD 1998 SC:1445), Liaqat Hussain v. Federation of Pakistan (PLD 1999
ah‘ ,‘v Pervez Musharraf Chief Executive' of Pakistan (PLD 2000 SC 869),
deration of Pakistan.(2001" .SCMR 1161),; 'Fussain Badshah v.. Akhtar Zaman
(2006 S("MR 1163) Muha‘rmnﬂd Idrees v. Agricultural Devclopmerrt Bank of Pakistan (PLD 2007 SC
681), Imran.v. Prcsrdmg ‘Officer, Punjab Special Court (PLD 1996 Lahore 542), Chenab Cement
Produets:v. Bankmg’lrlbunal (PLD 1996 Lahore 672), Muhammad Aslam v. Muhammad Hayat (PLD
1998 SC 165), Collector of Customs and Central Excise v. Orrental Timber Industries (1985 SCR(3)
475), Union of India’ v"Godfrey Philips (1985 SCR Supl.(3) 123),  West Bengal Hosiery Association V.
State of’ Brhar (1998 71’-fSTC 298 (CS)), Video Electronics Pvt. Ltd. v. State of Rajasthan (1998 71
STC 304 (SC)) IIr—Bc Electronics Pvi. Ltd. v. State of Andhra Pradesh (1998 71 STC 305 (5C)),
J3ésta: Electromcs P, 'EjState of Madhya Pradesh (1998 71 STC 307 (SC)), Indian Cement Case
‘:(1998 69+ STC 30! Blue Star Llrmted v. State of Andhra: Pradesh (1990 78 STC 48) and the
~cases-of, Govmdara} hetty (1968 22 SIEM{%) Kil Kotagul Tea Coffee (1988 174 ITR 579 (KER),
‘Suresh, Babu (rés-judicata; 3885), Gokaraju Cdse (1995 Supp 1 SC 271), Avatar
Sindh Case CATR 197 \\SC 1991) Upendrd Nath v, Lal (AIR: 1945 PC 222), 1.C. Golak Nath’s case
réntandel Fertilizets-Ltd. v. Dy Commlssroner of Income-Tax (1992 (1) ALT
our Mills Pvt. Ltd v. Joint Commlssroner of Commercial Taxes (ILR 1994
Dlrcctor bCI,L Hyderabad v. Bl !Karunakar (AIR 1994 SC 1074),
v.:- Corporatlon of Calcutta (AIR 1967 SC 997), D. P. Sharma v. State

SC161): Jarrlal- sl

£50 : o $/4/17, 12:21 PN
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"lransport ) "87 KAR. 3255), Beddington v. Brltlsh Transport Police (1998) 2 AC 143),
Kileinwort rmcoln City: C(f)uncﬂ (1998) 3 WLR”1095) Hislop v. Canada (2007) 1 SCR
29);f1;\f’1'.t‘iFP &

‘50

'Pro vince of Punjab

PLC (C.S:): ’893) iQue

g Ian (2003 Ch,C 18
Ahmad~v Punjdb Te

:EKcudchl V. Kardc hi It
.‘Plovmce .of Smd L
' Sanaulldhv Mst
1678),G '

.Depar(ment AJ&I(

. 94]) Badn Naray_
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,;‘where rlghts were created under or in pursuance of a judgment rendered

jen the issue resolved in a past and closed transaction on the principle of res
elied on the: cases of Mir Afzal and others v. Qalandar and others (PLD
irhat Ali v. Haji Jari Muhammad: (15983 SCMR 1109), Atiq-ur-Rehman v.
'SCMR 1469 Noor Muhammagd v Muhammad Iqbal Khan (1985 CLC
“Karachi* Milnicipal Corporatlon %1985 CLC 1979), Pir Baksh v. The
omimittee (PLD 1987 SC 145), Kohinoor Sugar Mills Ltd. v. Pakistan (1989
aradi Anwar v. Messrs Associated Tradmg Co. Ltd. (1989 MLD 4750), Kharati
dl’l(l othcrs v Muha, [brahim (1989 CLC 894), Shahzad Hussain v. Hajrd Bibi (PLD 1990 Lahore

227) Naéam Dm v‘. ‘__p.

1207), Feroze »Dm v. Administrator” (1992 CLC 2430), Khadim Hussain v.
993 SCMR- 1869) Rahat Mehmodd V. Tariq Rasheed (PLD 1993 Kar. 648),
:o'. V. Federatlon .of Pakistan (1995 CLC 1662), Muhammad Younis v.
95 ICLC 1834), Messrs Tank Steel and'Re-Rolling Mills Pvt. Ltd. Dera [smail
Khan v: The }edel,aﬂon @f’Paklstan (PLD 1996 SC 77), Muhammad Sohail v. Government of NWFP
(1996 SCMR 218) ‘ h"'mmad Naqi v. Mst Rasheeda Begum (1997 MLD 900), Shah Zareen Khan v.
Sada Gl (1997 MLD: @3)‘ Nazir Ahmad v. Abdullah (1997 SCMR 2881), Amanul Mulk v. Ghafoor-
ur-Rehman- ('1 997" S@‘- 4796), Muhammad Ali Nagvi V. Smdh Employees Social Security (1999
'I.extlle Mills Lmuted Nadir House, Karachi v. Pakistan (2000 YLR 2683),
al District Judge (2002 SCMR 1183), Rukhsana Tabassum v. Kazim Imam
seéda Shamim - Deputy Commissidner, Karachi (2003 CLC 53), Ch.- Riaz
ok Board, Lahore (2004 PLC (C S) 1243), Mustafa Kamal v. Daud Khan
' ;._’Bashxran B1b1%v State Life Insurance Corporation of Pakistan (2004 CLC
Munawar Hussam (2005. CLC 773), Muhammad Saleem v. Addiuonal
fa-.(PLD 2005 SC 511), Messrs “Gadoon Textile Mills v. Chairman, Arca
A, Peshawar (PLD 2005 SC 430), Ch. Riaz Ahmad v. Punjab Text Book
Nasir Khan y; Province of Punjab;, (2006 YLR 87), District Coordination
T;D 1), Ms.. Mumtaz Magsood v. Secretary, Revenue Division- and others

Mahlc Gul ‘Hassan

Aj}ah deaya v. Add

(PLD 2004-SC; 178 ) )
139?) Ghulam Has

Ll(.ctrluty Boaid
Board’ (2006~ SCMl
Officer “Pakistan (2 YOG
(2010 YLR 1869) .Afta

atx_onal Contamer Terminal Ltd. (2010 CLC 1666), Dr. Hassan Bux Rind v.
g C(CS) 228), Syed Ghaunffar Hussain v. Nooruddin (2011 CLC 1303),
Seer egum (2012;MLD 1675) Pungo-Khan v. Mst. Igbal Begum (2012 MLD
¥ ’.v Dewan Ash1q I-Iussam Bukhan (2012 SCMR 366), Abdul Raui Khdn V.

Muharrirnad Hamf
Muhanimad: Reha g
r‘(2015 CLC 60), B.C. Intermtlonal (Pvt) Ltd. v. I‘ah{een Q"tyyum (20!5
ﬁfHablba V.. Dhorajl Cooperatlve Housmg Society (PLD 2015 Sindh 39),
Government of Balochistan (2015 PLC (C.S.) 1143), Upendra Nath v. Lal
idhyan Ghosal; ‘and others v. Smt:; Deorajm Debi and another (AIR 1940 SC
v..Kamdeo Prasad Singh (AIR 1962 SC 338), Amalgamated Goalfields Ltd
h\a"Chhmdwena1 and others (AIR ‘1964 SC 1013) Sheodan Singh v. Daryao
332) Vlrudhunégar Steel Rolling: Mllls Ltd v. Govemm(,nt ot Madras (AIR

) <

and anolher Janap
Kunwar (AIR L96

TN )
‘. -

7spect1ve of the fact that the; Couits have declared such law to be void ina -

yﬂSettlement Commissioner. (1990 SCMR 239), Engineer-in- -Chief Branch v.

Ahmad v, M,hhammad Riaz (2010 MLD 240), Trustees of the Port of

3
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239), Avtar. Sindh and - gthers V. Jagjit Singh and another (AIR 1979 SC 1911), Rangarao v.
Kamalakant (1995 Supp (1) SCC 271), ‘Suresh Babu v. Smt.S. Susheela Thimmegowda (ILR 1998
KAR 3885),R. y."Sz}tsbn.[1996] 2 RCS, Canada (Attorney General) v. Hislop [2007] 1 SCR 429,
Harper v. Virginia :Department of Taxation (509 US 86 (1993), Norton v. Shelby County 118 US 425
(1886), R v. Kirby‘,(l.9_;5f7.'95 CLR 529), Boddington v. British Transport Police (1998 2 AC 143),
Regina v, Governor -of Her Majesty’s Prison Brockhill, (2000) 3 WLR 843, Murphy V.
Murphy(Atiorney General) (1982 IR 241), Thomson v. St. Cateherine’s, College Cambridge, Hencrson
v. Folkeston querWoflg-s Co., R v. Unger (1997 2 NSWLR 990).

25. He. further centended that people want certainty in their daily life issues, so that they can
regulate their life, therefore, law should only be revisited in exceptional circumstances, and that
although this:Court hds the power to do so, but such power must be exercised sparingly. He, in support
of his subrnission, has relied-upon the cdse of Nabi Ahmed v."Home Secretary, Government of West
Pakistan, Lahore (PLD;T969 SC 599) on the issue of retrospective effect of judgments.

26. He next contended that in a number of judgments, this Court has held that even i a law is
declared unconstititionial, ‘the benefits accrued thereunder would be protected on the basis of the
principle of res judicdig;, therefore, rights.': created under or in pursuance of judgments rendered which
have attained,fmaili'ty;;':v{/,duld not open past and closed transactions. He submits that the binding
decisions could not be fe-opened and the past could not be erased by a judgment of the Court. Justice
demands prospective overruling.

27. Mr. Talat i”a_r'@oq Shaikh, learned ASC, appeared in CR.P 50 and 52/2016 and adopted the
arguments of Syed Al Zafar, ASC and submitted that except the Petitioner No. 6, Naveed, who was
given ante-dated promotion, all other Petitioners were promoted out of turn.

28. Mr. Talat Farooq Shaikh, learned ASC for the Petitioners in C.R.P.No.454 of 2016, has filed

writlen arguments contending that the promotions were granted to the Petitioners in pursuance of the

Court orders; r_noreovef,_' the seniority :of the Petitioners has been disturbed without any legal

justification, considering it out of turn promotion though they were never granted any out of turn

promotion. He also;contended that the Départment has itself issued a list dated 17.06.2016, of the
__ Superintendentsrof Polite: who were graited out of tur otion, but the names_of the Petitionets. . . ..
T30 not hure, theréin:, 1t was next submiffed that the list of SPs, who were not promoted out of turn

was also issued ahd the names of the Pé:titioners appeared at Sl. Nos.20, 23 and 24 of the list, hence

the order of withdrawal of promotion dated 26.9.2016, was without any lawful authority, becausc the

Petitioners were regularly promoted by orders of the Courts in accordance with Punjab Civil Servants

Act and the Riles. The Jearned Counsel has also adopted the arguments of Syed Ali Zafar, learncd Sr.

ASC in addition to his:own' submissions.

29.  Khawaja Haris Ahmed, learned Sr. ASC, appeared in C.R.P. 83/2016 and CrlR.P 52/2016 and
has contended that ‘in both the judgments i.e Conternpt proceedings (Supra) and Ali Azhar Khan
" Baloch (Supra), the; Petitioners were not party. He submits that section 8-A of the Punjab Civil
Servants Act, 1974,.came into existence in the year 1987 in the province of Punjab and its vires werc
neither challenged nor eXg'r’nined by this Court in any of the judgments. He submitted that he does not
challenge the ﬁndir'lgs recorded in the judgment of Contempt Proceedings (Supra). He next contended
that section 8-A of theiAct'was regulated by the Rule 14-A, whereas in Sindh, there was no rule 10
regulate section, 9-A t'fi.e;gt'..provided for:out of turn promotion, therefore, the judgments given In
peculiar fact$ and ciretitistances were not applicable to the other provinces. According to the learned
Counsel, sectiofi 9A oTthe Sindh Civil Servants Act in Sindh:stood alone but scction 8-A was to be
regulated tlmodght;he 1;‘_'u-'lés so they wére not pari materia.. Rule 14-A (ibid) had structured the

.
In
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that even no-iotice was ever is%u‘é'céi to the Advocates General of the other
rder, XXVII-Alofiithe Code of CiviliProcedure, 1908, and without notice, the
udgments could not be extended td the other provinces.

> H

he. learneq C;":gnfmsel, the Court f_}:ias;_;,;passed the following order:-

f_ai,.fand Talat F%’aflrooq Sheikh; leat'r;gied{ ASCs, have made their submissions on

Eotive reviéw}p'e't'itioners}r'e}pre‘séﬁté_d by them in C.R.Ps. Nos. 49, 50 and
. B . S '

ke

i
H .

s_éions Kh: Hans Ahmed, learﬁe;d.iSr. ASC for the review petitioners in
;-and Crl. R.Pi"No. 52/2016, has raised objection with reference 1o notice

‘under; Ofdér:’?@{\l'llaA, C.P.C. We deem it appropridte that before proceeding further with
g thes.'é'},qonn]cetgc}'.r?\_f'iew petitions; let notice of these proceedings be issucd to the learned
* Advocate Generals of all the fourProvinces, learned Advocate General for [slamabad Capital

I$oi-fo learned Attorney General for ‘Pakistan to render assistance on the
‘s involved in these petitions. Re-list on 16.11.2016.

'4240, 6936 .and- 7261/2016 and-Crl. M. A. N0.338/2016: All these
t: of permissioh to file review pe itions and to argue the same are allowed
s éptions, ‘therefore, 4ll such réfliew petitions be assigned proper numbers
: rton the next date of hearing, 3 7 '
5 & S ok : -
32 aja Har _é_va', the léa@riﬁ.;ggli,Sr. ASC, has ééﬁ""é_’jnded that the application of judgments
7 o thiis CourtZreported a ontempt Procgedings Against Chief Secretary (2013 SCMR 1752) and Ali
Azhar Khan iBal vince of Sindh (2015 SCMR: 456), could not be extended to the other
Provinces, -patt giil SProvince of; Purjab. He submits;-f:l:laﬁ: he has souglt, inter alia, the review of
-paragraph 183.of he udgment reported 45.2013 SCMR 1752,iwherein a dixection was given to all the
Chicf Secrethries’ Provinces incliding the Secretary, Establishment Division, Government of
Pakistan, to sfréamimesthe. service structure of civil servants'in line with the principles laid down in
the sa_id-,judgflﬁép;jc.';.yg” eréby the term ‘ot of turn promotion’; was declared against the spirit of the
Constitution 48 wc}la‘;thff' injunctions of [slam. g
33. He qléx.t' c”c')irlfen;d:é:;dthat the provisions of section 8A of the Punjab Civil Servants Act, 1974,
' it promotion were neither examined nor considered by this Court while
O - T et s s a;;,_; ;:;::;a;: mw&—ﬁqH,»sl-n—nf)p’n(ﬂhip—i-:-a-w;mh(‘:M
~-p1'=o'vi'n‘c"c's and the Fede "“@Qvernment. I—ﬁ’e submitted’that sich a direction contained in paragraph 183 .
-of the. judgment i olative of Article T0A of the Constifution, which protects the civil rights and
q‘blig’atiohs o itiz¢ns, n. granting tl'jgjm a fair trial and due process. The Civil Servants of the
"Punjab-were. Ot gIVED: e, opportunity @f hearing before fedching such a conclusion by this Court,
thierefore, “the findi ¢coided on fhetissue of ‘out -of tlirnipromotion’ contained in the aforesaid
judgmentciuidshot beriade applicable tqithe Province of Punjab.
isi argumen.ts;{:'he further submitted;that the circumstances prevalent in the
stitict, which perhaps has inﬂuégiccf'd the Court to reach such a conclusion
wheréas;, : visions of Section 8-A were regulated by Rule 14-A of the (Appointment
.. and-Conditions:of -Services) Rules, 1974; therefore, grant of ot of turn promotion to the Petitioners,
“in any. Way;:could:Be ¢ ridught. He affémpted to make a distinction between the provisions of out
£50 i : . 514117, 12:21 P}
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ol turn. promouon X 19 indiCivil Servants Act and section 8-A of Punjab Civil Servants
Act? “Yle! sta 1scretron conferred under section 8-A’ wassstructured and

wever in the Smdh Civil Servants Act no Rule was enacted:to regulate the
iout 0 turn promonon except for a limited penod of three months. Therefore, the facts
province of Punjab were not: parrwrnateua with the province of Sindh which

e e

onal.

) re'géila’ééd’-b
'provrsmn of-
as. well as: the law o

z

35 I-Ie next comended that the aforesard judgment drd not iake notice of some of the provmons of

aye direct bearmg on the findings. recorded by this Court. In this connection,
he has nreferred to Ar'tr 7(1),of the Constitution, which envrsages that no citizen otherwise qualified
for. appomtment 1 s getvice of Pakrstan shall be drscrumnated against in respect of any such
appmntmen,t ,on the,-gr§un 5. of only.of ‘race, religion, caste; sex, residence or place of birth. He
2-, 1) is an exceptmn to Article 25 of the Constitution. According to him,
"xus to the drscr.nmnauon in serwce and ought to have been considered while

e

o

ed that Artrcle 8(3)(a) of the Consutulron excludes the application of any
embers:of the Armed Forces of of’ the pohce or of such other forces as are
mtencu'ce of public order for the purpose 6f ensuring the proper discharge of their

f~_ discipline a’mong them, was ovellookcd while recording findings on the
'1ssur, oi out of tur ‘promotron He subrmfs that section 8-A or section 9-A of both the Provinces were

Y

pohceepeenﬁoand*aré-’ oovered by the exelusron clause of Arnele 8(3)(a) of the Constitution.

D

0 the pr0v1sron of section 6 of the General Clauses Act and submitted that
becuon 8 A of the~]3un b Civil Servants.Act was omitted. and, has the same effect as that of repeal of
§ contention, 4he has relied upon the cases of Muhammad Tariq Badr v.

Nalrondl Bank 162013 SCM&_.?:M) Dr. Mukhtar Ahmed Shah v. Government of Punjab

(PLD 2002 SC 75'7 I-Ie bncluded that; the effect of repeal of a provision of law is very much clear,

i
w,ee‘ases to have effect but, by no means it can be said to have undone the prior

‘ .of date, he contended that in the-provmce of Punjab, it would be the date ‘.
'..L‘lll_]db Civil Setvants Act was omrtted which is 17.10.2006, and not the date

% '-? P\jn_]db C1vrl gervants Act.

'f’rnad Sr. ASC argued that the Judgrnent of this Court in the case of
§t Chief” Secretary Sindh (2013 SCMR 1752) was rendered, keeping in
ICES RS Y ell as the: law in the province ;of::Sindh ‘and the application of the same
'eould nof be»exten ed“t‘ the Other provmces particulatly the provmce of Punjab.

ed that the out: of turn promotrons under section 8-A were never held o be
"glii‘e time andy ithe out of turn promotlons made under this Section were
ough varlous .judgments. Moreover the views of the Gourts kept on
ie. Military Qourls which were: not considered Constitutional at one tume
5-Court established through ameéndment in the Constitution. In support of
ed ipon the Judgrnents of-this Coutf, which according to him, declared out
wyvful Government of Punjab v. Sh'rmsher Ali (1992 SCMR 1388), Abdul
Qa piad Iqbal Khokhar, (PLD 1992 SC 184), Government of Punjab v. Raja
Muharrnﬁad:f'lqba 9§ ,SCMR 1814),, ‘Chief Secretary Government of Punjab v. Raja Mumtaz
~/\hmed (1996 : SCMR 1945) Government of Punjab v.” Muhammad [qbal (1997 SCMR 1428),

4
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'dlhgenee sand' e+ﬁ<:1ent)ly esetr»'es due apprecnatton but it cannot be over apprecmted out of proportion
50-as'g- make out; 1evance to thqother employees 1n servu,e of the d(.partment In:the case of
: Muharm‘nadx INAC i

;save the- pubhc exchequer from unnecessary httgatlon He also referred
nt of Punjabt,v Sardar Zafar Iqbal Dogar (2011 SCMR 1239), Ghulam
'nu‘ Abbasi- (2011 PLC (C.S) 763) Muhammad lahlm Soormo V. Waqcu

‘Akram Shelkh learned Sr. ASC,; appeared for the Petitioner No.6 in
,o:ntended that‘ not1ce m telms of Ozder XXVII A, CP.C. was not 1ssued 0]

the Advocate Genelc
dcleet Fherefore t"'

43:
the nghts and bcncﬁt :
Hex rcfened-’to-the c,' € of_Ptr Baksh v. The .Chairman Allotment Committee (I’LD 1987. SC 145)

law is. exempted frem the scrutiny of thls Court, as the police force hdb been
Omp'tred to the other civil servants - He referred to the cases of Inspectm

“d that the' case -of the Petmoner fa'lls w1th1n the ambit of tetm ‘past and
'g,hts accrued: in favour of the Petxttor}ter could not be taken away by change
eclaled to be applled retrospecnvely He referred to the case of Quetta

3

6 - He- submltted that 1n~ palagraph l$3 of the Judgment reported as (2013 SCMR 1752), the Chief
Seeretdry of the G« vethmem of Smdh was directed. to 1mplernent the Judgrnont whereas th(, Chtei'

'wete dtrected to‘str. ml f'e‘ the serv1ce strueture in line Wlth the prmuples laid down in the s:ucl
Judgment He subrm dl_that there wasino direction to the ‘other provinces and the Federation to
1mplement the saic dg‘ment retrospeetwely, therefore, the': Punjab Government should not have
unplcmented the. Judgme e

"'1

47 He then cont_ended that the concept of out of tmn promotlon 1s not agamst the mjunetnon o[‘

e

1e'§,law on the; touchstone of the mjunctlons of Islam. He in th]S behalf placed

'.i'

z

.
oy o gty o d..;
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'184 /2013 deals W1th :

' "1dopted the a1 gurn
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i a plckmg besb of the best is prerogatlve of the Commander of a Force.
'Moreover all fp weis are. sacred trust iwhether it -be - executlve legislative or judicial, therefore,
heavy. duty"‘leg ‘o1 theg s\l_ldg,ulders of the. ‘Hon ble Judges of thts Court to discharge their duty. In the

0 tuin promonop of the Petitioner;was declared to be lawful up to this Court
"ears it woufld not be Jusnﬁed ato apply the Judgment of thns Court

and" how 'd‘;fte‘r;' o it
1euospe<.t1vely 10 un~

...

s'metxty in: the eyeb o‘f w as vested rlghts have been accrued in favour of the Petitioner.

of the Pet1t1®1 IS n
c.ontcnde'd ‘t’h‘ i

j}Rewew Petmon No.47% of 2@16‘ in Civil Appeal No.184-1. /2013, and
dn contained in-para No. 1 of C:A 184-L/2013 is not relevant to the case of
erpt"ted by the Inspector General of Police, Punjab (IGPP), while issuing order
y.promotion of. the Petitioners ‘as*DSP and in lower ranks was undone,
' made ante datmg their seniority;.\ whlc,h was held in C.A 184-1./2013, as

T -

-the1 (.ontendechthat the 01der dated 26 01 2016 of thls Comt passed in C A.

adres and the casé of the Petlttoners does not fall in any of these catcgoucs IIe

%"-’govemed by the Pun_]ab Pohce Rules 1934 I-Ie referred to the Rules 12 8,
;§ubrmtted that i ., ,the case of Gul Hasan Jatoi and others v. Faqir Mohammad

ﬁ/IR 1254) it h'as been held by thlS Court that “those police personnel who
tutory period; of‘ probation, whether 1t~ is thiee years or two years, they shall
Trot a notlficatlon to that effect is: 1ssued ”

A

v
ex_tf -en.ded that every case Is to be decxded on its own pecuhax facts and
'Lhe'r toreswhile paSSmg the order dated 26. 01‘ 2016 no opportunity was provided to
:whowere likely to. be adversely affected l-Ie has relied on the case of Muhammad
' x.-"General of Pohce Punjab Lahote (2010 PLC (C.S.) 924). He next
pie of locus poemtentlae will be appllcable in the case in hand. He has
dvanced by: MIr* Abdul Rahim Bhatti, learned ASC in C.R.P 384/2016
,Pun)ab and ethers) and prayed that Respondent No. 1 (IGPP) should be

.eontended ?that 1the pt

i "“x 11 o,

eht statmg therem that he: adopts the arguments of Messrs Khawaja Haris
ekh, leamed Sr’ ASCS :

s

} ax}gir ASC appea}mg in C. R.P 89/2016 in C.A. 184-1./2013 on behalf of the
\,e‘: “tHe' arguments :6f Khawaja- Harlsf Afmad, ASC except his contentions on

t _'tton of Paklstan' She eontended that‘there were many errors ‘floating on 1hc

etmn between sectlon 8- A of the Punjab Civil Servants Act, 1974 and section
K Setvants Act, 1973 and by stnkmg d0wn the out of twn promotlons m lh<,

o .o 5
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rovmce of Punjab there was a Comrmttee formed under Rule 14-A of the
AD) ointment and’ Condjtions of Servtce) Rules, 1974, therefore, unlike the
oi'.medh the dts&retlon 10 grant out of turn promotlon did not vest in a single
Ere not being exermsed arbitrarily. I‘ourthly, section 8-A of the Punjab Civil .
d”m the year 20@6 and it had the, sarie effect as that of repeal of 2 law and
y ited in favour‘of {he Petitioners could not be taken away under the garb of
Shie.niext contended that theé ques' . of out of turn promotion was one that
“t;'pohcy whlch could not be mterfered with by the Court, In this regard
',of Dossani Travels Pvt: Ltd V. Ms‘ “Travels Shop Pvt. Ltd. (PLD 2014 SC

n

.pnaenee iy theiProv
person and su(,h po A
: bervants Act~ was o

: thc meugne d 4 ui
: stemmed o of

-
e

i

i dthat all of thet Petitioners were onl)? given one time ‘out of turn promotion’
1@ that 100, vahdly under the law prevalent at that time and that too were
,.ﬂas each one ‘of them had acted in an exceptional manner during the
¢’ was of the ¥riew ‘that such mcentlves are given (o the officers/otficials of
"‘bravery" m&many countries of the world, however, she did not point out
neht was: bemg given. She further submttted that by the repeal of section
' 06 vested nghts accrued in favour of the Petitioners, which could not be
st and. closed transactlons

-5'3."

awardcd on good :

dlseh'al:ge'_.of thie ,i.t}_.d' j

] d that the Judgment of this: ‘Court could not be given retrospective effect 10
p jtions vahdly gtven under the law m}force at the relevant time as the vested
rlghts had accrued and_the"effect of repeal as per the Constltutlon and the law would be attracted. In
suppoit of her eontentlo‘ she has rehed upon the cases of Dr. ‘Mukhtar Hamid Shah v. Government of .
{Pun]ab (PLD 2002 S( ), M.C: B Bank Ltd., Karachi v. Abdul Waheed Abro and others (2016
: ad and others;y. Ghulam Mehdi and others (1988 SCMR 824), Taza IKhan’

; Ahmad ‘l\ Maf‘ and others (1992 SCMR 1371);: M]uhammad Tariq Badr v. National Bank

2 ST 314), Shahida Blbl and others V. I-Iablb Bank Limited and others (2016 CLD

-‘2025) l<ederanon i ;. P “,.,stan v. Dr. Mubashlr Hassan and' others (PLD 2012 SC 106), Jannat-ul-Haq
: Hin.and 8 othets (2001 SCMR 10',73) Flakim Ali Zardari v. The State (PLD

'Enterpnses v. Feéderation of Pakistan (1986 SCMR 1917), Badshah Gul Wazir
alchtunkhwa (’201 5 SCMR 43). } '

and b others
1998 SC l),

silearned Semol: ASC, while appea ng for the Petitioner in C.R.P.No0.92 of
‘ 8""—L of 2013 ircontends that the. r‘P'e‘titioner is aggrieved by the order of the
-d-er/ .the garb ¢ of dlI‘GCthi’lS of this Court« yide order dated 26.01 2016 regarding
_\\J.hdgments ot thts ‘Court reported ‘a§" Contemnpt Proceedings. against Chief
MR 1752). and Ali Azhar Khan Balpch v. Province of Sindh (2015 SCMR
gverted, inter’; aha on the ground that he was promoted out of turn. The
rmt that the Petmonel was twice promoted out of turn but the issue of his
‘up'to: this Court by the judgment datéd 12.12.2013. He contended that the
3 s-Court were not applicable to the-case of the Petitioner, as the matier was
eome part of the history on the' basw of the doctrine of “past and closed
. matter could not be put to anothet round of litigation to settle what had

"already been Setﬂed Y, hlS Court and, the benefit granted under the valid law could not be taken
. ¢ oy

L

-an»_:learned Sr. ASC appeared for thé Petitioners in Civil Review Petition
w- Retition 38312016 He contended that all the Petitioners in these Review
i d promoted'un the Punjab Pohce, on the basis of Sports Policy and-the

w50 - s k 5/4/17, 12:21 PP
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; . ‘ o
3 "ld achieve through the Sports ‘Policy was up to the rank of Inspector He
Police 1ssued -2 Sports Policy- ', “the year 1982, which prévided for an
sis: of which 1ﬁcent1ves in the shaper of cash reward or promotion could be
sEhicer/official and hardly140 police officials/officers, who were
,ler'tted promotron«m the Punjab Pohce on the basis of this policy.

) ‘He, e . it 'c1patron in sports from our country both at national and
mtc.mauona level as;faving a contmuous .decline and thé:country has suffered a lapld downfall in
- *therefore, there; was a pressing n need to encourage sports activities in the
Afticle 259" bf the Consututron He submits that although' the sportsmen
nder this po,llcy were part of the Punjab Police, yet they should be
‘those whio were promoted out” of tum on the basis of an act of gallantry,
' mtellrglble drfferentla In this 1egard he referred to the case of I.A. Sherwani

v, Covcrnmént ot Pak1stan‘(l99l SCMRi041). §

( 5d that this ca':(egory was never drscussed in the judgments wherein the out

eclared ultra;} f'vires the Const1tut1on He submitted that induction and .
he: basis of " spbrts policy has been: % recognized method, which is based on
h ofﬁcer/ofﬁcral at national-and mternatronal level. He added that since
-d-;st higth were of valtie to the duties: entrusted to a Police Officer/Official, such
Qshould be enc'ouraged Drfferent departments like WAPDA, NBP, PIA, Air
) ragmg the sportsmen representmg fhe country at national and international
ntél‘g s ‘mithe shape 1of cash rewards as"well as promotions. He contended that if
h ‘in the PunJab Police is. undon {hen they will be dlsenmmated against
me beneﬁt'm' other government departments

gl that in the oase of Contempt proceedmgs against Chief Secretary Sindh
,rauonale on the rbasrs of which out ofiturn promotions were held against the
,-'be apphed to the per Sons promoted of’ the ‘basis of Sports, and it was not possible
lj/ exercise its‘powers under the garb of Sports Policy since it was based on
' mnmg championships and or gold medals He submtts that the principle of
'.also attracted.in their case. A _;

a

,-that undoing of such promotrons wﬂl be against the spirit of Article 10A of
aranteed “due, plocess * and if the sportsmen, who have carned promotions
.-Sp,orts policy are: tdemoted, the principle of locus poenitentiae would be fully
orts Policy hadﬁ become a mature-practice in “the Punjab Police since 1982 '
giof law which: could not be devrated' In this regard he has relied on the case

BLD 1970 SEC 453). . ¥ .

T 59, HY
-‘ (20'1 3SCMR

q n,.‘ learned Sr ASC for . the’ Petrtroners has filed written arguments in
n,""b‘"half of 13}DSPS He.has submijtted that in pursuance of .order dated
ugtipassed in Crl/rl Appeal No: 840/2@)12 seniority list of Inspectors dated
ilated” and fl.nahzedr Another final semomty list of DSPs dated 01.07.2014, was
vidated 01.07. 2014 showing dates of promotion of all the Petitioners w.e.f.
a. He has further submitted that the‘semonty of the Petitioners as Inspector

.1995 along Wth colleagues of therr own batch and this seniority list has

ed that the semorrly of the PBtlthl’lCI‘S through order dated 10.11.2016 of

D s
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the Departm_e- 1asbEE. isturbed and‘*ad_]usted from’ 1‘999 which means that they have been
cats;; 'hereas théii Jumors have ‘been rpromoted after 7- years and-in some cases
“’-P St oners havé been rendered Jumor ad'Thspectors of Police on the pretext of
rd r,of this Court dated 26.01:2016. passed in Civil Appeal No.184-L/2013. He
.,'e’ order dated 10:11.2016, passed. by the IGP, ‘Punjab is violative of the
- £d- 08.03.2011, ¢12:07.2011 and 05. 01.2012 passed in HRC No.1038/201.
said order -of the Department is also woiauve of the judgment of this Court dated

‘has- next submltted
orders of lhlS

Furthermoré th i€
12.12.2013" passe, 1 L1v1l -Appeal NQ 840/2012 and order dated 08.04.2014 passed in C.R.P.
No.2/2014.~ ~.

rmtted that the‘case of the Petltloners has nothing to do with out of tum
“neither been,,promoted out of .turn hor have benefited from ante-dated
order. of this; Court dated 26.01 Q 11-6 is not applicable to the present case.
ase of Gul Hasan Jatoi and othérs¥. :Fagir Muhammad Jatoi (2016 SCMR
at:adjustment of senjority-from the’ date}of confirmation after completion of the
wo‘uld reflect the ;actual position of semonty of the Petitioners and such

annot be treated @s out of turn prornotton or ante-dated fixation of seniority.

64. ' I-Ie »has‘a whmijtted that the sémonty of the Petmoners as Inspectors in the year 2008 and

‘ “"‘f 2014 aré past and closed transa’ctlon and cannot be re-opened at this
t 1bners were; condemned un-heard vrolatmg the fundamental principle of audi
o '.dent No. 1/IGP ‘Punjab was bound to give opportunity of hearing to the
,'tng their promotxons as DSPs after about 7 years without any justification.
fe process of law as enshrined in Artlcle 10A of the Constitution. He next
wal of promeuon of the PetlthHCES is violative of the principle of locus
.o ‘continue as:DSPs has béen vested in the Petitioners. Furthermore, the
njab suffers. frém bias and mala ﬁde ,He has prayed that the seniority of the
eﬂeoted An the ﬁnal seniority list cuculated on 01.07.2014, may be revived and

pcned of 'prlobatrb
subsequent adjust

fhls 18" also v1olht1 .o, 3
eubrmtted that -lhe ',fth»dr
pocmtentrae and the .1*

nnpugned Order of T
Sk

‘ .1 .1"

._.-q.-

anyyum Sr ASC appeared on behalt of the Petitioner in Crl.O.P 123/2016
~7r~a-' ‘{ibmxtted that the Petitioner- dlsplayed gallantry beyond the call of his duty in
HiE tolqgc'gplace on the mght between 30th and 31st October, 1992 wherein Ahmad
\Jawa/ ahas -'B }'b e‘torlous cnmmal and proclaimed’ offender was killed. Based- on this act of
gallantry, th‘ onérswas recommended for aceelerate sipromotion by the Deputy Inspector

Gcneral of Pl il

argodha Range, Sa,rgodha but this recommendatlon was turned down by the
-; ‘Punjab. Thereaiter a Writ: Petltron was filed before the Lahore High
and the Lahose High Court, drrected for the grant of out of turn promotion
f;on filed by ithe government before this Court (C.P 656-L/1997) was
by,tnne Howe-‘ver the Petition (&. Pi1446-1/1997) filed by Rana Shujat Ali
tor of the Pétitioner was dlsrrnssed by this, Court and ‘thereafter, on
egardmg pronr’otron of the . Petmoner was 1ssued by the Government of
udgment of this Court in C.P 1446 L/2016; which was also affirmed on
18 04 1998 : 'd .s.rnlss_a of the Review: Petmon He further submxtted that now the said notification
dated 17 10.1 9‘7 'Ssued\by the Governgr-of Pun_]ab has lllegally been withdrawn by the department
Inspeetor General uf Polrce is not competcnt to withdraw the same of his own

‘f
Wy

66: . He. nexfcon ' "Ie_, that neither the Petitioner nor the Govemment of the Punjab were parties
to, lhc. case out‘ of Wthh judgments i the case of Contempt proceedmf,s against the Chief Secretary

R N P X
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.and Ali Azhar Khan Baloch v. Provmee of Sindh (2015 SCMR 456) had

Jpe

that these Judgments wer€ not’ bmdmg on the Petitioner.

.-l‘-

that the orderlof out of turn prornotron .of the Petitioner was issued in ferms
un‘jab Civil Servants Act, 1974 and this; ;provision was omitted from the statute
d.‘.prowsron »k'as not the subject matter of the judgments of this Court ie.
SCMR 456 therefore the said; Judgrnents could not be applied to the case

. ‘ ‘? ' " 'i
ed that the law in Punjab was, repealed long before the two judgments
pra) -and Ali Azhar Baloch (Supra) were delivered by this Court and there
e being brougpt to life agarn and; thén declaring it against the Constitution.
ssion of law;he referred to thet cases of Dad Muhammad and another v.
b Quetta and others (1996 SCMR: 1868) ‘Idrees Ahmad and another v. Hafiz
ers (PLD 1985 SC 376), Muhainmad Tariq Badar and another v. National
CMR 314) an&i Raja Shaukat Mehmood v. Azad Jammu and Kashmir and
'.'~)' K j ) ‘ r,*,ir ‘
dd that even 1f the Judgments in- the cases of Contempt proceedings (Supra)
30 ra) are assurned to be applrcable ,-o'the case of the Petitioner, yet those
-past and closed ‘and have been conc!uded givirig rise to vested rights cannot
red with on the Irasm of these Judgments ‘In this regard he relied on the cases
ﬁfrrole-II), Karachi and anothier V. Cement Agencies Ltd. and another (PLD
sh and another v. Chairman Allotment Committee (PLID 1987 SC 145),
ither v. Akhtar Zaman and others; (2006 SCMR 1163), Mehram Al v.
D 1998 SC 1445), Dr. Subra Maman Swami v. State of Tamil Nadu and
. .;Akhtar Hussam Siddique. Advocate v. The Province of Punjab (1999 CLC
on of Pakrstan (2001 SCMR 11’61) Molasses Trading and Export v.
nother (1 99;5 'SCMR 1905), Provmce of East Pakistan v. Sharafat Ullah
3 514), Comrrhssroner of Inconie Tax Karachi v. Eastern Federal Union
'47) Paklst y Steel Mills Corporanon v. Muhammad Azam Katper and
and :Ch. Textrle Millsv. Income Tax‘Ofﬁcer (PLD 1988 Lahore 440).

be reopened

1969 SC 322);Pir B
Hmsam B‘ad hah ad,.

tl'rat the Judgrpents of this Court generally apply prospectively and cannot
e:already. been accrued.to-a person ‘He relied on the cases of Pensionary
13-SC 829) Vrctor Linkletter v V'et_or G. Walker Warden (381 U.S 618),
_f.l‘Settlement{Comrmssroner (PLD;1968 SC 101), Muhammad Yousaf v.
69, Mst. : A‘trya Bibi V. Federation of Pakistan (2001 'SCMR 1161),
hamimad Hussam (2013 SCMR 225) Mehram Ali v. The Federation (PLD

_kh'sh v. Charrman Allotment Commlttee (PLD 1987 SC 145); Asad Ali and

'70 He n

_71 - Hé:}fhé’fétf;'c;oh ed that in any} case the judgment dehvered in favour of the Petitioner is
protected by" the-'f\_ C Aof res judicata, estoppel and conclusweness The Petitioner, the 1.G.P
Punjab and the "GO nf: of Punjab’ are bound by the .Judgment of this Court passed in C.P
-amed ﬁnahtyr in the review petrtlon on 18.07.1997 and these judgments,
ng, operaté as rés judicata. In. thrs regard he relied on the cases of Pir
ient Comrmttee‘ (PLD 1987 SC, 145) Dr. Subra Manian Swami v. State of
: ’2015 SC 46@)) Do

P iy T
<
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widel. lastly cbpf§i1ded that the judgmént in the case of Dr. Mobashir Hassan

6P akistan (BLD 2010'SC 265) ke National Reconciliation Ordinance (NRO)
i three grounds: Firstly, NRO was: profulgated on 05.10.2007 and its vires
: days of itsibrbmulgatidh‘ and-wifhin a week on first date, of its hearing,
ass an interimborder, whereby any. benefit under NRO was made subject (o
;;ecbndly, in the NRO case it was observed that the President of Palastan
+of the natire which the Parliament is not empowered to enact. So there
f Ilgg.fpromulgéflti‘é)‘j;ﬁ of the NRO. Thirdly,.no defense was put by Federation of
1¢idiy has come forward to protect hisit enefits.

e s e n o

‘case; way distinguis
were challenged wi
this-Court -wasiplease
the 4()i.1t(~:0'fl‘_1§
canngt {ssug.ia
was aniinheré
P R A P AR

.- "Pakistan andno:be

v

efined. Segio;%Aféfé, has filed writtenarguments in C.M.A.No.1681/2016 in

ending that%tli,’é Petitioner joillédf IP:-LT'njab Police as Assistant Sub-Inspector
is and therédfter was promoted fo the rank of Sub-Inspector and was
‘g"cornpét'e:nf;'%luthority with effect from 27.09.1986. She was promoted Lo
0:12-1991 ”I?her‘eafter, in Augst 2005, on the recommendations of the
‘Gommittee, she. was appointed as: DSP. In light of order dated 26-01-2016,
jil Appeal No.184-L/2013, a large fiamber of promotions of Police Officers

Prand AddliIGP, Punjab, vide o_i:"cle"rzd?ted 17-02-2016. As a result of order
of promotioniof the Applicant dvere revised, inter alia, on the ground that
ige, were promoted from the said dat¢s, The CCPO Lahore vide order dated
eniority agailist which the Applicant has already filed 2 departmental

her 'balc

103-03-2(

i

dgments reported: asy Contempt Proceedings against Chiel
fiSifdh (2013 SCMR 1752), Ali“Azfiar, Khan Baloch v. Province of Sindh
ks dated 2620112016, of this Couitt ifi Civil Appeal No.184-L/2013, have no
-‘_'"A-pplican't as-no findings have been recorded by this Court regarding
: which hadibecome a regular practice and is prevailing even in other

Ciistoms, Pakistan Railways, HBL"NBP, PIA, WAPDA and Pakistan Air

¢er sub ted. that even- Atticle 259(2) of the Constitution also encourages promotions
on. the basis of ‘sporis

sane cannot’be undones; {
NI RV t "
L A §

on ~nded that the principles of “past and closed transaction” and “locus
A ' :

75.
poenitentia xare fullyrattiacted to the case of the Applicant. I this regard he has relied upon the case
of Application:by: Abdu] Rehman Farooq'Pirzada v. Begum Nusrat Ali Gonda (PLD 2013 SC 829). He
further: conténded:-thal fie: ‘Applicant fhas been condemned .unheard as a result of which her
| fundamentalirights; gu ‘ :

t eed under Articles 10-A and 25 %of the Constitution have been affected. In
s n the cas:es%é'f Contempt Proceedings against Syed Yousaf Raza Gillani,
{"(Babar Huséain Shah v. Mujegb. Ahmed Khan (2012 SCMR 1235). The
dopted the afguments advanced by, Mr. Hamid Khan, learned Sr. ASC in
:372016. ! LW

{ K .‘_:51
.!':I ‘

"."apé‘rpar-uz@a; nan, learned ASC! appeared for the applicant/Petitioner in

€.R.PNo0.49/2016, and has filed His written submission in which it is
e ‘applicant lady. is not of “out of tirn promotion”. She was.appointed as

Hlice on 27.1141986. Thereafter, due'to her outstanding performance shown
do, her admission to the List-F was ante-dated and she was promoted as
‘and when hefijuniors were pronj;ot,‘éﬁ as DSP, having ignored the applicant,
111:1999 for :héf" promotion -as DSP was issued in light of the judgments of

T

o

. Sub-Inspector i, Paja
in’ the. arrest-of @ desy
" Inspéotor wié.£21%
“the"Notification:d
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e and 20. 10'1999 Thereafter, she was promoted as S.P we. f 05. 10 2012,

3
\At-
.

Ew her pronf‘rotlon as S.. and thcreafter dlso withdrew her promo‘uon as
: rto;the post of Inspector ‘While wrthdrawmg her promotion, it has specifically
otlﬁcatron dated 02.11.1999 (for: hcr promotion as DSP) was issued under

50 ‘gonterided that the IGP Punjab is not- competcnt to whittle down the effect of
Juclgments datcd 15 '4= 999 and 20. 10.1999, passed by this. Comt as the same had attained finality.
Morcovcr under 85(2)(b) of tifhe Police Order, 2002 all rights, privileges, obligations or

Guil: >d” or; incurred under the Police Act;:1861 have been saved and the saving
2 7 do not confer any authority: to the IGP, Punjab to undo the ‘past and
‘é,g *fore now a er. lapse of 18 ryears the IGP could not:withdraw her

'.01 1987 *thcreafter he was conﬁrmed as S.I we.f. 22.05. 1993 He was
Range, PunJab Police on 24.05. 1993 and his name was placed at the bottom
iafng:Sub- Inspecéors instead of placmg in the list of confirmed Sub-Inspectors.
cqt'ag‘representathn which was nott 'responded to. He approached the Punjab
hig Service Appegal was allowed on; 27£03.2000, directing the Respondents to
;bofﬁb‘r'n of semont\y list of confirmed Sub lnspcctors of Rawalpindi Range. In
:sal Q‘ud'gment hxs,na:me was placed in* hst-fF’ w.e.f. 01.11.1995 and thereafter, he
[ﬁcratrn‘g Inspcctor we f. 16.11.1995 and: conru'rned as Inspector w.e.f. 16.11.1995
0 _ O@ ,lf' He was furthfr.promoted to the rank of DSP-vide order dated 12.02.2009.
ntg'nsdcd that by vé'rongly applying: the Judgments of this Court in the cases of
gamst Chief Sec;retary, Governrnent @f Smdh (2013 SCMR 1752) Ah Al.hdl

vt

Lonlcmiat Piro ‘eciug

1 i

oo s

: 'submltted \}vntten arguments. in. Crl 0. PNo 195/2016 in C.A.No.184-
'c term out of turn promotlon as per 1ts hteral mcanmg means (0 gel

N

promotron whlle- s"

ol

; cannot be termed as out of turn \prornotron He has next submmed thal
18.03. 2016 23 06.2016 and 28: '03.2016, ‘issued by the Respondent -
1§ Eromotrons ‘tojthe post of Inspector DSP and SP, respectively have been
' “@:f the Judgmemts passed by thiss Court as well as of the Punjab Service
inbunal whichs sgg—:_ ;ajout the malicious and mala fide:acts of the Respondents. Fle has next
_""?ordcr dated 26.01 2616 passed in le Appeal No.184-L/2013, directions were

promotlon 01 He:

5/4/17,12:21 PM
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issued rc'ga'rgfﬁg wnthd ai}?’#al of out off;turn promotions, but the Respondents have deliberately
victimized hgrﬁmlhout}sfault and even without hearing. Therefore, he has prayed: for initiation of
contempt pquqé'i;QM'gsgﬁg'aﬁnst the Respondents and to restore: him to the post of Superintendent of
Policé. 3 o ;(; DRER b \

c o $){e “ r* All BUkhEtlti_,. learned ASC has, submitted written arguments in
CR PiNo.483/2016 saidiZontended that while hearing "HRC 'Nos.2103-G/2011, 1038/2010- and
6679-15-720;1515} “on 1 ¥ Qljl,, this Court fhas observed that: all’ the representations pending must be
decidéd within 4 perigdoffone week andiio promotion/demotign/change in seniority shall be made till
{inal orders faré ‘passed.-:He further: siibmitted that on 12.12.2013, while hearing Civil Appeal
No.840/2012, this Coutg,had directed the' departmental authority to issue the final seniority list, after
hearirig the 'objt:ctxo?xs >fithe parties in tfef-ms of the judgments of this Court, within a period of one

¥
\

month. = 4T .

'
o
L _'
. 'y
EAR SO
P

: §
3 “ :t NI
“Ylingo0

) . '
subrhitted that n_angles of the Petitioners were appearing in the list, which was
‘this Court in pufisuance of the order dated 12,12.2013. However, at the time
{ harhes of the Petitioners were excluded. He has next submitted that the
Petitioners filed: représenitations against the notified seniority list of DSPs dated 01-07-2014, but no
response’ was given;: "i‘.if;:i;t*ge?lfter, objectiohs were submitted: to the IGP, Punjab but the same proved
abortive. - i, sl i -

i

84. _.I-Iei-jillés'i néxt.
accordingly submittec
of notifying “th¢ .sal

g85. e {h@lé.ttéilsq‘iét@biﬁit;ﬁed’that the R:;éspondents were bourid 10 follow the directions of this Court
vide order dated' (8:03:2011, which, inter. alia, stipulate as under:-
L ~1 L . u,:‘.;- .",‘.‘3. '

i i Semdnﬁy .'iSTt‘of the inpi.uffbent in all the cadgeé"shall be updated for the purpose of the

: pfogn@tiqnsl_égaiﬁs‘t' permanent exi!s‘ting vacancies,

jes will be worked in respect of the present cadre to be filled in within due
TR : Judgniént* delivered by.the Apex Court,’
implementeds withir the above stipulated period,

it

High Court, or Service Tribunal shall be

fae

. . . ~‘§:;1:-' S . v ., T . .
Cive 3~ Final:serigity list-be prepared and promotions be made according to that list.

Voo PIGL ,:‘ 1 !
© cumfitnesstbasisiiy
L. T ."":lp" : 4

R R S T ' )
.86. " He has néxt ;’ghﬁn’r;nitted that the order of this Court dated 26.01.2016, is quite within four

. N R T s ) Lo . .
corners of law dnd '@Qés::~not warrant any interference, therefore, the same should be maintained to
foster the ends of jistice.” . i '

87. In rgsp"pnsé',l.'é ';t;he notice issued to the learned Attorney General for Pakistan under Order J
XXVIiA, CP.C, he hag “filed written larguments. He has contended therein that the judgments
pronounced. in ﬁe’la't‘i(g‘nf‘gci;fthe Sindh Civil Servants Act, could not be extended to the Province of
Punjab on the t;'(fmchsté;ig] of Article 241 of the Constitution and that section 8-A which remained on

 the statute beole wiis never:challenged dujring its life time and the promotions given under this Section
were -‘prot'ét‘;t’cd'-j.lp‘fcfft’rﬁi’ :Court. He has submitted that the.actions taken under the said provision arc

lﬁroiecgéd'iri thedligh #tion 6 of the West Pakistan General Clauses Act, 1956.

IRl

88. ~ He 'has cop ded that the promotions made under the said Section are past and closed
ERNUEEE LA P ‘ .
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1s subrmssmn he has relied on- the ‘cases of Income Tax Officer Karachi v.
14?69 SC 322) Pu Baksh and another v. Chairman Allotmem Committee

|
[
h
‘5

LA

.
DR

ted that the | term ‘omission’ and -repeal’ has the same effect. He further
/&S NEVer declared dlscrumnatory as envisaged by Articles 8(1) and (2) of
"appllcatlon Qf the prmmples propeunded in the judgments under review

with i'e‘sp'e,éft;,--to ice .of Puhjab:would be - prospecnve .and that the rights accrued to the
r -.Pctltloners'{ agh &lﬁr‘nents of thrssCourt are prote(,ted .unde1 the prmcrple of res judncala

s X

K }

RN
-',tIe'h me(

t‘eﬁd ‘a

90:-" + X
undcr revnoyv. 1s ex

by 1hrs Cour@
to 765) R

!w- 3

1ed that in terms of Article 7 of the Constrtunon the term ‘State’ includes a

;u{i order to make a declaration under ‘;Artrcle 199(1)(a) of the Constitution, it
h ' the party should be before the Court’ and the Government of the Punjab was
h anng of the.'proceedmgs whlcll oulnmnated into judgments under review,

St

AC NS ILTEAS ¢ Ae _}g;i\nutted-that-any—adverse—fmdmg§ a amst—the—Pelmoners~weuld—be-'1gcunsl ------- -
1’0,/3;* of the: ¢ nbh”_'tr‘ Titioh and that ﬁhé ratio of the judging -nts under review is against the spirit of

)
a‘«ﬁ’

"l . f,

«—-
-
K

'u

Jie learned Coﬂmsel for the Pennoners and have gone through the written

93. AT
synop31s St mlttecl' 3 _1e'm- The opporfumty to file wrltten “synopsis was afforded 1o the learned
' ) 4s well ds- the Jearned Attomey General for Pakistan, but the Advocate

.(mneral Pur _'_-,'-clrdr. file any writteri syhopsis. Weé have perused the material on record with the
able dgsrstencb"ot the ’1earned Counsel land the Jearned Law, Officer. Before examining the issues
Faised i fhese proc" edmgs we intend toireproduce certain material facts which formed the basis of

“the presenl proeeedr"' " 'he first order.m this regard passed’ by this Court on 26.01.2016 in Civil

' Appcal No: 184 L of is 1eproduced lhereuncier.-

N

K
)
-

L3 Fhe«!ea & dmonal Advoeate General, Punjab ‘states that the Punjab Government has
B Q‘; cntgrrg judgment of this Court reported as Contempt Proceedings Against Chief
'y,_'S' dhar013 SCMR 175’2) and Ali Azhat: Khan Baloch v. Province of Sindh (2015
s ii! ';{glate substantial portion of. semonty of the Police persormel has been
puit that moralefof police personnel -be boosted, as iritended in the aforesaid
and on;their ‘exhibiting excep ._onal acts of gallantry, they should be
~wards on; ‘metits: In.order to confer. award or reward on the police officer

r'y the Smdh ‘Government wﬂl constrtute a comnuttee under Rule 8- B 10

pohee feree; |
batch, mdte‘

e et
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H b

or iection 9- A the Smdh Governmem_ has granted out of turn promonons to
'ho do not: belbng to police force By sising the word ‘Gallatitry’ in section
oftl 973 the leglslature never intendéd;to:grant. out, of turn promotion to civil
1an'pohce force, sbut the Sindh: Government has extended this benefit to,civil
€: aforesaid feasons stated heremabove are clear in our mind that the
ns on the 1ssue of out of turn promotion and grant of backdated seniority
icles of the Constltutlon referred.to herelmbove and are liable to be struck

1 i .

F here 15 one wore: judgment of. this- Court in Civil Petitions Nos.2058 to 2060 of 2014 decided
M h'a‘r’nmad and, othérs v. Govemment o]: KPK through its Chief Secretary and
,e‘.en. ‘noticed tbyf‘elther party, on . the issue, wherein while maintaining the
f the Peshawar. ngh'Court this Court has refused the leave.
ced ings was that ‘the Peutloner' : o\hce Officers of KPK in the aforesaid
. :3f’ﬁhe Peshawar }Ilgh Court,: challengmgl the withdrawal of their out of turn

'L‘c’;atlons 1ssuegl by the competent autliernty in compliance thh the judgments
1752, aid|2015 SCMR' 4563 e’ learned Peshawar High Court after
anludedgthat the prmc1ples ;.enun01ated on the issue of out of turn
judgrnents would extend to all- the;provmces including the KPK and the
] stlﬁed in w1thdrawmg out of turn promonons -

94‘.

$ : -' he ‘Constitution had complied with the
urt repﬁorted in 201§ SCMR 1752 and 2015 :SCMR 456, by issuing notifications
Hotions grantedlto the police ofﬁcets ‘at times, pursuant (0 the provisions of
JAB; 41v11 Servants Act 1974, were WJthdrawn

mnent did not* seek review of the. Judgments referred to hereinabove besides

96. lhe Punjab 1
‘the orders passed b)’“?t‘ﬁi“Court in le Appeal No. 184-L p

f 2013, on the issue of out of turn

he subrmssmn‘s made by the le'lrnedﬂASCs we may examine the context in
mgs ‘have: ar1sen . The Petmoners are;elther the beneficiaries of the exercise
1% §,A of the Ac}t 1974, who' wete granted out of turn promotions or are
bt f"‘rn promotlonsllt needs to be apprs "ated that in matters relating to service,

o1 B¢ beneﬁts wl'uch are granted or-whigh:accrué to the civil servants without
'rests of other‘fcwd servants’ while giher benefits accruing to civil servants
$ of interests of other civil servants The former category includes financial
nsi jaostmg etc: whlle the latter category "includes seniority, promotions, €ic.
. Cise of power by the authorlty may, adversely affect rights of other civil
'ma, 1e; "'Ihe -out of turn prornotlons are mherently destructive of the rights of other
10F, and entltled to be considered for promotlon before the beneficiaries of out
.',,J,‘bypassed as; a; “result of out of :tutn promotions. Thus each out of tum
~Rave.a; co ;éspondmg affggted-'o'ﬁcer .who suffers: due-to_this eXCICise

.a.... T i

d 'sp 1 mheless. He §t1ffers for no fault of ,hn's own when he is bypassed in favour

of the beneﬁcxary of 'SUE ¥ an exermse“Unless he voluntauly waives his rights, in which case the
{ing: heer be descmbedl as out of turn, the Courts ought not to ignore his rights in

Y3 (rtk{“
’f?x adjudlcatlor;, Hrespectwe of- hlS presenee or absence before the Court in
; 1. ,_., i . it

nedts

~

:

: was reguiated by the Rule 14-A, whereas in Sindh no rules were framed: to

s

turter

514017, 12:21 PV
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dgments t’hls Court has declarcd out- oi turn pron1ot10ns as being
1 i 'c‘ 1e, of unconstitutionality: attached to the
fQrib ﬁt'of tarn: prorﬁotlon was laid do Wi '»‘ﬁrst in the, case of Muhammad Nadeem

.‘P’*SCMR 408). ’Ehe View taken in thlS Judgment was followed in another case
5 ‘g V. Muhammad ‘Munit Abbasi’ (PLrD 2011 SC 516); wherein it was held
“Wwas not onlyfagamst the Constxtutton but also against the Injunctions of
aﬁa’rérd should be encou“yagcd for mentonous pubhc service but should not be
romotlon A ? : , oy '

iuo Motu caSe No 16/2011 thlS Court again deprecated the practice of

' soR T
ot that- the! olice has been poli"Eicued by out of turn promotions and
€r departrnenfs time and agam, through lateral entries which has brought
deserving: pohce officers waltmg' Heir promotions on merits. The posting
pohce ofﬁcexs also lack merits: The complete service record of a police
Buld' reflect. postmg and 1ransiel 1s**not maintained by the relevant wing.
1 _‘._of'ﬂcers posted ,w1th1n the Kar: aChl‘»OH senior positions lack quahﬁcatlons and
.o If this is the state of aff'urs how ¢an there be peace in Karachi. 1t scems
ol 1c zing pohce force further damage has been caused by the government by
’,.‘_“;‘blrue cyed persons in pohce force lhrough lateral entries and then granting

Court relterated inter alia, the prmmple of declaring the law of out of turn
and void-: ab 'mmo in the Contempt proceedmgs against Chief Secretary,
he: relevant para 1S reproducedaas { Tnder -

.»_..\

’&’ of out of. turin promotlons the unpugned enactments are discriminatory
. c and pre-judacml to pubhc mterest-' a$ it would be instrumental in causmng
[ ; : -'semouty and legitimate expectation of
pE q,’l’a?ad“é'er of career syould be affected, L'I’ht—: out of turn promotions to the police,
tg]é?kcml servantsgloy virtue of Sectton —A would affect the performance of
,‘é?inds of the: cnfgll servants servmg‘m the Sindh Government. The impugned
it of turn promotlons are neither based on intelligible differentia nor relatable
. fﬁand by the!inipugned mstrumems ‘the entire service structure has been
dlS‘lQrILd' 'dffcctang»-the inter .se; sqmorlty between’ the persons; who are serving on cadre posts
bithrough competmve process. and' their seniorities were and are superseded
; _ed'to the Chlcff Minister through Sectlon 9-A”

A

lhlS (,ourt d‘lso lnghhghted the permcxous effects of: thc conferment of out of turn promouons

’

’

_1mate casualty of the nnpugned ,msu uments would not only be the
oE mesitocratic: pubhc service but more ormnous]y the certainty of law which
lcgttunate expebtancy individually - among the civil servants as regards the
ofxxof their careel-- ‘but also the overall: adrrumstratwe environment. Article 143

p ";rnulgated to. harmqm :and regulate the service of the civil

and provm<:1al go,vernments on their opting f01 All Pakistan

5/4/17, 12:21 Ph
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tnance of theipolice officer upork

e fot of turn promotions have eng

ive prospécts of their soothpia

N

fidt morale 0% police personneél: bé

.~

.

lation wq@‘ld’ﬁdistort inter se seniority of the civil
Iso-the fedetal civil servants. -

Jand out of tLiEin promotion undér the impugned legislative instruments will
hé civil servants, who will be forced to work
1 zand unduly promoted fellow, 6ffigers, and under those who have been
froffotitt ‘Services/cadies; regardless ofitheir (inductees) merit and results in the

they havé ijpe:ared for:_eicaril‘iéy_éi!l)’,iand-as a result the genuine/bona fide
: ' .g?:fgssion and attainment of climax of
nce th impugned instcuménts’ are. violative of Article 14 of the
chitve Aawial! object. The: impugned legislative
' while confeiring powers on the Chief Minister to
, =p}j:‘r_(")mofiions,-_ ='.,'on%§the. contrary- the ?ppg:trgctllpegl discretion vested in him has
valiable rights’ of {the meritorious c:g\{i"l;;r‘»s:ervants of legitimate expectancy of

grmined- theiu;'i‘épnstitutionality ofthe out of turn promotion and provided a
agraph- 164 of the said judgment:-

boosted, as intended in the aforesaid
|5fichis; and on:their exhibiting excéptipnal acts of gallantry, they should be
‘In order to coiifér award or reward on the police officer
vernmerit \{ﬁli;@@ﬁgtitute a committee’ undér Rule 8-B, to
_ whom the proposed award or reward has
wever, out bf+ itrn-promotion in:pelicg force would not boost the morale of
the contrary’ by impugned legislative instruments granting out of turn
bfficers, hésgéi‘emoralized the force} This Court in the case of Watan Party
1 'SC 997) Ras already directéd the Sindh Government to depoliticize the
endéréd inequalities and rancor among the

batch.. riated/course. mates, rendering many  of “them junior/subordinate to their junior

o am e 5 frdiiRact ytry the SindhiGo
s g h wh R ’
: wod i GI’

. I Y 1 ¥ * l,"li‘:r“
- e (S 531“7!
“ bl o2 St
Ve 4 .
. . promouon:Igs
~police: foreesy
R N RS
- -colledgues-Under

Cthe-¢
9-A0

b

.the

<

i

a(
3
&

Y
] "tqi‘.,,:;‘. .

L
-l

i
&
by
¥

g odht LA SA (R
i ﬁiﬁ “Review Petitio

S . o g
: findings reg

view: Petitions

_of out of tijfn. B
- pertaifiing 1o ou
-hereunder:

~

i

“ivho do not belpng to police fo

icles of the. Canstitution referre

PEtitions wejffe;-,.%le{i" against theé
aciWho weré’ dggrieved on'theif"d
' ions were dismissedion’¢ _
in fhé judgment:reported in 2013 SCMR 1752. The
: ons 35 re d in 2015 {SCMR 456. The learned Counsel for
r.of grounds. ¢hallenging various: findirigs of this Court, including the issue
'J;lpholding;'ft_he;hnconstitut@na}i‘@ja'i‘)c.i,nullity of the legislative instrument
motions, this;Court recorded the following findings which are reproduced

"’iﬁprded
S’ reporte

o
CPE |
&

e

forem:
notification in terms of the directives
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section 9-A, the Sindh Governmiént,has granted out of turn promotions Lo
rce. By using the word ‘Gallantry’ in section
: the Ac 973, the legislature never intended:to grant out of turn prormotion to" civil
servantsiothier than: police force,?but the Sindh Government has extended this benefit 10 civil N
the -aforesaid fgasons stated hér,e:inziﬁbove, are clear in our mind that the
fon's on' the issu¢ of out of turn. promotion and grant of backdated seniority
d tohereinabove and are liable to be struck

iié@éntiéned judgment by the Sindh

5.01.2015, by a three Member Bench
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) Tf_éf‘dt""df turn".prdln'otions has' beenid
'e"d and we: reabhed the corclusion!
: =he Constitutién.. Mr. Adnan Iqbal ‘Chaudhry, learned A(lVOC’llC Suplc,m(.
-nded that section: 9 A of the Act hasnot been struck down by this Court, while
t.6f turn promonons as un- constuutnonal We are mindful of this fact as we
Competent’ Authority can grant awards or rewards to the Police Offcers, if
Jantry beyond the call of duty, However, ‘we had struck down the very
ufn pl‘OI'nOthI‘l' bemg violative of Constitution for the reasons incor porated

t

nhof the: learnéd :+ASC that* the Judgrﬁent of‘the High Court of Sindh relating
promotlon ig; still in field; therefore he prayed for formulation of a

ASE‘S‘“OT‘”‘ﬂTB_ Ulhﬁ : ‘-41‘SWhO“W7:‘1‘"€‘“§W€n Gat-of oI
We' have:: alreaay éle':larecl “out of furf promotion” as
’recordmg such ﬁndmgs~ theé need of forming a Committee
““ej cases of ;P,élic:" ,Personnel is of no significance. However,

ﬁQ{ﬁ‘ scrutmlzmg t
e g%ﬁ’ﬁ ed-or reWarded compensatxon -‘t~h'e1r excepuoml acts of gallantry.”
;o t.o.T

e

‘9, :this Court} -the court of last fesort and laws declared or prmuplcs
dingon all. the subordmate courts and authorities in Pakistan as reflected n

d“ aéul (PLD:: 2000 SC 18).-We have~also held that the decisions of this Court
n-law are lziWs binding" (“)n“a'll,f E07

. egafdless whethér thiey were party to the
Dlamond Cow Union of Indla (P’I-CL 1988 FC 229). It has,also been held
of Supreme Go ¢t for which no»reasons are given would be binding upon
ESafdar Al v @fmselvator of I‘orests (1987 PLC (C.S.) 55). Likewise, where
“- ey “a;;made prior:to}a decision of’ Supreme €ourt, declaration of law by Supreme
i Ee"'e_ifnendmentﬂmithe Act and.nullify ;ts effect by virtue of Article 189 of the
S(i414). Finally;.the doctrine :0f statgidecisis is not applicable to this Court.
Fritachi Lmuted v. Rupali’ Polyester (1998 SCMR 1618), has concluded that
d a slave of doctnne of stare decisis' and'can change or modify its view with
it courts and px‘lbhc institutions are "bound to follow the principles laid down
excent n'}to this: pr1nc1ple can be createcl~ under the garb of rule or procedural

: Court ‘w

etw,e

(5 own section: 8-A of PCSA and )-A‘oi SC‘SA
106. It has heer ¢o teinaed that the- language of section 9-A of Sindh Civil Servants Act, which has

becn mterpreled h‘ ”:@’,onrt in the case ot Contempt pxoceedmgs agamst Clnel Secretary, Sindh

o

. :,refmence bott the

‘4 ! .

. ' .- ..
i 1ab Civil Senvants Act, 1974 - : - ¥

! .
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4

ights clalmed{or acquired under. any judgment of any Court or Tribunal, a
o8 rovenly exh1b,1ts eéxemplary; mtellectual mioral and financial integrity and
‘ a‘r 3L\,,§1 nesty and; gwes extraordmary performance m the dlseharge of his cluues,
gr 9 le‘El-:»' lit"of turn; apromotlon ot award o‘

: x S "

14, . p,.‘ .

J

a*hts Act, 1973

u‘hstantlm nythmg contamed in this Act or any rother law for the time being in force or
! isérvant who provenly exh1b1ts fe-act of gallantry while performing his
€1 ‘eep‘tlonal performance beyond the call of duty, may be granted out of turn
promohon or‘.a,warel or reward in such manner as m'iy be prescribed” :

. -l

nc:l ;)g comparison of the two prowslons .would vouchsafe the following ) facts:
* i

OIS 'ons are substantlvely similar in- nature and cater to the same purpose, }
otlon which- thls‘ Court has already deClared unconstitutional and a nullity ab

v e
i 4 SR
jvisions createg a new exception or-. catcgory of promotion to the existing
e'rules, in the name of out- of-turn: ;promotion, whereas such promotion 18
t-and schemie. ot civil serv;ce rules read with Articles 4, 9, 14, 18, 75 and
stltuuon . % ’

b Co
vi'sxons overtly)rmhtate against tHe settled law and principles of promotion
er se semonty, annual performance reports and so on;

i --\.
[

ve of the fundamental rights of other
, despite the fact that they
from the beneﬁcwry of

famed)

108 : : B'"‘vesqmlanhes, lhe contention of fhe learned Counsel that the:two provisions
-hay b'e dlﬁ’el iateeio he basis of’ thes langmge used, holdswno ground. Both provisions are similar

e and:Eite %ame purpose-+out of turn promouon - which we have consistently held 1o
be uneonsu;lnt_lgnal 4 id ab initio. Therefme we' are’ not persmded by the argument that an

exeeptlon may bc ef at’Ld n the case of sectlon 8-A of PCSA

in nature and:é

’

: nded that seetlon 9 A of Sindh Civil Servants Act, which has been interpreted
se"¢f Contempt Proceedmgs against Chief Secretary, Sindh (2013 SCMR 1752),
.8‘ -A of the Punjab Civil Servants; Act, in that section 8-A was regulated by
"Smdh no: rules were framed:to regulate out of turn promotions except for a
rﬂ'%l}s starting from 10.02.2005 to 11:05.2005, Rule 8-B was inserted in the
pp; jntment, Promotion and l"ransfel) Rules, 1974, to regulate the provisions of
, A _

the prmmplle of law. underlymg‘thxs submlssmn [t is settled law that the
.-statutory prowsxon is not dependent‘ upon framing of the Rules In some

.
o

'.«-.-.’4..;.«-
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.

e

e T et e e
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atablhty of the statute, as happened in

b neﬁts under"’the prOVlSlOI'l an' ‘%Ch could not be claimed unless the
i he tatute was, adopted However “for con31der1ng the constitutionality or
the touchstone of the Constltutlon or Fundamental Rights, frarning or
BERS inder that statute could hardly be relevant The framing of Rules would be
;éctermmmg as td* “whether the power “funder ‘the statute has been exercised
"eéﬁ(istence of Rulqs could neither save: nor destxoy the constitutional validity of
3 mg in the’ earher judgments Wlth respect to section 9-A of the Sindh Civil
app ‘eable to: sectlontS A of the. Pun]ab ClVll' Servants Act.
alous consequence of this argument» is that whlle two identical provincial
.c:leél ‘upon and ¢ one province repeals the law while the other continues with its
operauons Subseq'; Ny the vires of the, law that contmues on the statute books is examined by the
Comt and 1ts p10v1 on's ave found to be. inconsistent with 1he ‘Constitution or Fundamental Rights
beneﬁts c.onferred or availed thereundel, unless protected by the category of
have to, be\reversed and its deletertous effects undone. This category,
o ‘the c'lses w;herem ‘out of: turd promonon was gr'mtcd to individuals,
ot the ngh Court, Service Trlbunal and the Supreme Court. They shall
% ~Wed Even othérwise, it does not appeal to logic that in such a situation,
xﬁ'om alaw whxchv.contumed to be on the statute book and eventually found to
3-'?-;‘@%0“ -would starid deprived of such 1llegal benefits, those continuing to enjoy
¥ ‘%“ ql/repealed lawtm other Province; would stand protected. If an illegal benefit
q{under a statut& .whether repeale’d (onntted) or continuing, and its benefits
-‘f‘of beneﬁ01ar1es of such an- uncéx titutional Act, and it is declared ultra
3 ;é’n%‘grred would héve to be reversed; ‘nr spectwe of the fact that, the conferring
s gibook or not. Where such an andmaloys situation surfaces — i.e. where onc
' uItenance the b;:neﬁts of an unconstltutlonal (though repealed/omitted) Act,
&ll:- statute” hasibeen struck down - ‘on_ the same touchstone, and thereby

njoymg beneﬁts pursuant te-the: repealed law are entitled to continue to do

'i
1

.-.\.

qunc obwous y fc'o‘
i ’n’m

. pursuant to the *_}le

‘vi}'CS, t_ i
Act was: stlﬁ €
plOVl[lLC eqntln,ﬁ €51

v

A
b 5

c.decl'lred as, no n-est, if the lcglsiature is not competent to Iegistate that "
’ law:-

y e

S-SR

gmlature enJoy’s much leeway and:¢ompetence in matters of:legislation, but
“neécessarily be tenable on'the touchstone of the Constitution. It is the sole
“under . the .xlaw and the constltutlon to look mto the fanrness and

1€
) 1‘ﬁﬂiﬁﬁn '[hus, legi'slatlve competenc

,scheme of a pérent law, or dev1ates from the provisions of the Constitution.
ue~on the effeét of law decldred 10 be non est, a 14 Member Bench 01 thls

. S/a/17, 12:21 PN
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eorgtéd that the:Président has an authoxity under Article 89 of the Constitution
~‘§Qﬁdihance,';:‘tgutti-'cannot issue - temporarys legislation, which the Parliament is
NoteMPOWEIEe ié‘-t';&to:‘,Athordugh;perusal of the Federal-and the Corcurrent Lists persuades us
* to. holdithat 'hej'Rnéfgident was not empowered to-issue the NRO, 2007 as the subjects covered
by its sectiong#?s6; and 7 fall béyond the scope of thesé lists. As far as its manifestation is
cont’:t{r‘gféd,-?;i't"'hgéii"_ei'lready been Hone by the Parliament. before whom the NRO 2007 was
1éed;, but e ame was withdrgwn subsequently andér Rule 139 of the Rules of Procedure
§iness in the National Assembly;'2007,.as impliedly the National Assembly
) atinasmuch as, the actions taken from the
ibh till the expiryof its constitutiona] lifel of 120 days under Article 89 of the
5tk October 2007 to Ist Februar 2008, benefits derived by some of the
ten protected; and the GoVernniei_i@}(@ither Federal of provincial) has also
retention ofithe benefits; derived-Out of it to the accused persons during
0,, noryié; of the beneficiariés, Who have drawn benefit during the said
5. Sth Qcétober 2007 to 31st dly;12009, when vide judgment dated 31st
ifiances werg declared 1o havezb Eii'shorn of permanency, have not come
“their benefits; although ‘heafir of these: .petitions has been widely
fheiand; electronicvmedia. Thus in‘View of theory of ultra vires, explained in
Srotial Limitations, reference. offwhich has been made by Chief Justice
he ‘was) in Fazlul Quader Choiwdhty v. Muhammad Abdul Haque (PLD
&t&in it has beeh observed that “forsthe constitution of the State is higher in
aw, dirept'@bri}';of— order made bil;_‘_a‘g;jbody or any officer assuming to act
.body or officer must exerciseia .lijzlf'e‘_le_:gated.authority, and one that must
Setvient to thelinstrument by which'ttie delegation is made;.in any case of

fental law must govern, and the act in conflict with it must be treated as of

'de

in-miaking it.as:an Act of parliament.

ditedallo
cdio gl

..

&ia

2

32U,

yitdverare of ’the"%c;ipiniorx that the NR@, 2007 is void ab initio, therefore, the .
dErived benefit Shall not be entitled £t the same from 5th October, 2007 and
fihdidwn under Sgctions 2, 6; and#7 6f the NRO, 2007 shall stand revived

sGourts seized with the matters shall:proceed to decide the same, considering
‘was neverpr@tﬁ‘nulgatcd. C % :

PP

' Py .

3 amihed the gesi%ective contentions; 0fithe learned counscl for the parties as
Si5fithe NRO,:2007 on the .touchsiéne;of various Articles of the Constitution,
Jﬁ%ﬁ ';fié,__..-'qonolusi'orl ghat the NRO, 20,(97-‘,@:3,-"1 whole, particularly its sectiong 2,6
ared void ab initio being ultra, vires,and violative of Articles 4, 8, 12, 13, 25,
6’3’(‘1 (p), 89, 175,227 of the Constittion; therefore, it shall be deemed non est
’p,fomulgatiofx;-i.e. 5th October{QGO’f/ as a consequence whereof all steps
3 ég,' and .a.ll;ozljgigrs passed- by- w@atg?a authority, any orders passed by the
hiding the orders of discharge and adquittals recorded in favour of accused
lired never {ggjhave existed. in :‘ihégeycs of law and resultantly of no legal

2 } i
. i i

wiall cases m"'vyhfiZe':h the accused persgps were either discharged or acquitted
dIihe NRO; 2007: of where p‘rpée_:e_fc;li}l‘g’s'gpendmg against the holders of public
minated in viewsof Section 7 theredf, a list of which cases has been furnished

yriother -'sx_}ﬁ:}i'i’.(_:ases/proceedin'gs’f‘,vii_ﬁieh may not have been-brought to the b

+shall stand révived and relegated fo the status of pre-5th of October, 2007
AT ¢ Lo :

ma’ui?‘r."-falls in the_j«'il_atter category. Section 8-A, or similar instruments of law,
. _ '- 25 X K '.; .
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01ples lald down in a series ofsca'ses by this Court. Therefore, legislative

ey

}be made 4 ground of saving: the iggpagned provision, unless the relevant
[amended w{hrch is not the ease mnrhand

l_d

ompetensei al;
-COnsututwn " )3

ﬁunconstltutlonqlf"l ;@ildcs not affect the past and closed
sés;wherein vestedinﬁhti}hayc béen created. .
. 4; e

ot RET
y

: ;}gpgncd legrslatlve mstruments whlchvwere struck down by this Court, could not

as',therr rights werle protected by thé principles of locus poenitentiae; that the
*és' in personam and did not apply ‘:to others and that Judgmems le’lys

5
3‘a settled law of this Court thato. ught or obligation can accrue under an

Once th1 - COUII has declared a legrslatlve mstrumenl as b(.mg .

'Q any force of ;law nerther -can, nff ._-.pose any obligation, nor can it expose
: .'»‘f ‘&
M 7

'only v1olat1vé‘of law but were a’Iso declared ultra vires of the Consmuuon
stances, ‘the. beneﬁts, if any- '1ccrued to the Petitioners by the said
(:l' ‘“\'epts shall stand withdrawn as: if’ ;they were never extended to them. The
{ “"é'rf by Sy.ejd?If likhar Hussain Gi 'lanb is. distinguishable on facts. Under the
Zith urt hiad’ re-.\ isited the earher'.j dgment of this Court titled as Accountant
”a drothers V. Ahmed Ali U. Qureshii‘and others (PLD 2008 SC 522) by which
& "yyere granted\‘penswnary beneflts ‘rIn ‘the said case, it was held that the
granted to} rétired Judges were: v1olat1ve of the scheme and as such the

ed Aas per: mc{mum declarmg further that no pensronary benehts eould bc

of pexsons kg complete dlsregard of the service structure mandated by the
felés 240 cmd 2&2 of the Constrtunen ’lhrough lhe leglslauve msuumems

res serwces and pg)sts by extendmg undue favors by the Authormcs sksppmg
cess. Such: absorptlons ete, whrch .were not permissible under the Civil
I‘actlcaily ol.;)hterated the Constltuuonal and legal differentiations that
us. eadres pests*and Servrce‘s'"Wer%ﬁ\/e already observed in our judgment
ruments *whrch were.: struck d_an by this Court, had engendered a

514117, 12:21 Pb
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.he out of turn promotlons are; covered by the doctrine of past and closed
gof “the argufncnt 1s self-ev1den "Sometlmes there -are ‘wrongs without
othcr cases: thele are identified: md .1dua1 victims. The brunt of out of turn
:ffnc by ‘the: md1v1dual officers Wihig wvere bypassed duc to out of turn
' 1‘11& fféct on the ‘¢areers of deservmg;o{‘ﬁcers who suffered due to these out of
é ut?mg service:; and even after, 1et1re yent in terms of pensionary. benefits. 1€
llggal exerc1se ére reverted: to the.posmons to which they would have been

¢tive merit, ancﬁ promotlon on thcm tuth, this would immediately open up
ose deservmg ‘officers who were earher bypassed due t0 out of turn

X 1ules and prmc1ples laid down by th1stou1t we with respect are not inclined
S)’tl@l’l that vested rights that were created under a law subsequently declar ed
hrt have attamed finality under dootn ine of past and closed transaction, and
t1ithe apphcaubn of the aforementloned judgments of this Court. We have
Yhts are gcnerated only under a valid: and uncontested instrument of law. An
bgrn or treated by this Court as nofvest is barred from creating any vested
scted under the doctrine of past and ‘closed transactions. We believe that it
ghts and mtelests created undet a' law and also to deny the enjoyment of
_"ahd law. In the 'mstant case, the, l'etmoners are claiming the protection of
-"dér ty law tHatihas failed t0 passdhe test of constitutionality, as determined
eannot take thi: plea of past and’ closcd transaction.

to aglce .w1th i,hc plo
~unconstltuuonal by i

maintained’ that vcstcd
instrument’: {hat ‘wa§st
rights, let alonie bcmg
is our duty’ to plolecL i
rights ¢ created undu;' o)
rights-that 6« Qle"il(":g"
bytlusCou edthe:

-’“i,qf'the learnedflCounsel that thé’ effect of the aforesaid judgments which
sut of turn Bromotion unconstltutlonal cannot be extended to apply
where law g;tantmg out of. tum*pr@motxons was omitted, is without force.
itnmmg the provmons ofa repealed* Statute is concerned, such an exercise is
. dutine in the oontexl of section, 6: of the General Clauses Act, as well as
'Qnsmutmn of . Paklstan Whenever any nght obligation, privilege or liability
cu,quued a(,c "_‘cd or.1neu red under the rcpealed law 18 1axsed the Courts ar¢ necessarily required to
Fovis ;' “7‘{7 ithe repcaled s};atute Thus, there;1s nelthel any reason in principle nov any

3 5-0urts from ethmmg the prov1510ns ofa repealed statute In a case pending
ic §tone of its mobnsmtency w1th the prov151ons of the Constitution Of the
Sxénumeratcd 1n,1the Constitution: L'Any other conclusion would lead to the
M while the statmte remains on the statute book, the Courts can ‘examing its
vnc% but onoefntaw Y Ied by a subsequent statute, its effect even if ex facie inconsistent with the
nstl 't'mﬁ.p TFandamen ’lnghts. goe vbeyond the realmrof jUdlClal review. If such were ' the effect
AllE m%&i i1d be 'requi'ggsé o create a protected’ class of Jegislation is promu]gatnon of

"'n‘al"“ "tutes oreatmg-rlghts in- favout: ofvsertam interested persons which though
he Fundamen{al Rights of othérs; "tood protected behind an impenetrable
bfﬁ the statite” through such unconstltutlonal Act. Such would not only be a
'i;would be: c&mpletcly destmctwe«of the rule of law and constitutional
o' reason: whlch compels the Oourt» o sustain such an absurd proposition.
atﬁte is mvokeii or raised in supp@r' (‘of any claim, right, office or act, before
"wguld always. be entitled to. eXamii ts validity on the touchstone of the
(‘ onstltutlon ,and Fundan’mmm Rights. We have not been able to discover any instance from our Own
history -as weﬂ' as tl ey ﬁhex legal systems with entrenched Jud1c1al revaew on thc touchstone of the

‘ \

Bl 18, T}l'c'
' de'61a1=cs-- the
1cuo=pcctw‘el._

pr cccdent,‘wh'
bcfonc' i’ on«.

Wall by thet mcm '
fmud upon; thcistab
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Courts have 1eframed from exammmg ‘the vires of the statute on the mere
3 iew such law §tood repealed by a"subsequent statute. '

statute (whcther existing or 1cpcaled) is found to be ultra vires the
npowered - mdeed mandated - to-examine whether any person continues
i the ‘ultra vires statute, or whether any: state of affairs continues to exist as a

o8 the:Court is mandated to undo the same, provnded that the benefit or state
a past and’ clbsed transaction. For.instance, the case of an employee who
promotlon jpursuant to ‘a: law; found to.be ultra vires the Fundamental
1rcd and ot dled it would constltute a past and closed transaction inasmuch
1se to re- open-the case of such an; employee On the other hand, employees

tei: spch a statﬁte and who contmue‘to vemain in. service, would be liable to
10 ‘ﬁt confeued under the- statute found
L ngé’r}t.al nght T )8 tatute :has been declared as being
) St oi, all duec fbeneﬁts contmuu% to*ﬂow from the same are to be stopped.

£ Dr Mgbashu Hassan v. Federation of Pakistan
“’“learned Counsel for the Petitioners to
din sectl.o 8 A is not violative of the provisions of
‘ Aﬁundamental rl‘ghts to the c1v11 servants But none of them had addressed us

) rjlﬁoy thé ‘b
ssialt, and 1f it
fdfl}ms iny que

ment that while the beneficiaries of the

. 'above we cannot accept the arg%l
ld i oke its plowsmm to justify theirs out» of turn promotlons and yet raise an

i :;eurt seeks to examine its con51stency iwith the provisions of the Constitution
2 shis: Indeed the case of the Petltloners claiming out of turn pr omotion under
f; ab isona vJeakel wicket as compalcd to the officers whose out of turn
iohtste be. given coyer by a subsisting law. Yet when a subsisting statute was *

e to its violation of Fundamental nghts a preferential treatment could

T,

-“

C b

and the }aundameut
the 1cpcdled stdtut'
promotlons wexc 5¢
declared. unoonshiub

ne
ﬂi)'asw of a repealed statute.

) of Fa71u]’ Quadcr Chowdhry v-.Muhammad Abdul Haque (PLD 1963
been ul Salam v. Federation of qPaklstan (PL.D 2006 SC 602), has held
b “ ns relatmg ﬁo the constltutlona'hty of actions, the ground of laches cannot

HO: estoppel ag{amst the Constltutlon and an Act which is unconstitutional

2o
ial by lapsc of tirie, nor ¢an it vcst ‘anyone with any kind of legal right to

igiia!
’{stltutlonal act~ ‘These _]udgments further concluded that “this Court cannot

._fg the consﬁltutlonallty of a ]aw bccausc of lapse of time, therefore,
ion, if the - constltutionahty of a law is under challenge, its v1res can be
1at it had rcmdnned on the statute book for a considerable time.”

'2 (l

3 ch a question'g-,would lead to dlsastrous consequences; some of them are

;\'

(Duld lose thelr flegltlmate rlghts te usﬁrpers merely by the lapse of time and
terms, dcclamng a law void antl non ‘&5t would make no difference as the ¢

d contmuc té be cnjoyed by the undeservmg persons, under the garb of

'11L,.
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f- J.ustnce would be defeated at tl’le fhands of a mechanical force of time; in
e '“peza’non of: nne " would' upstage‘th f_opera‘non of law.

5 lgetits inherent jurisdiction to review a

af mgly, thls Qourt may come to; ]
&) oriany aspect«of it, which may. ha. remamed hidden in the procedural or

(g:’séoéped the test,fmg at the altar of c01; tltutlollal law. p

N :,

to:be hampered by procedural mcetl sy this Court, or High Courts, may find
C1SE; their dlscretlonary powers tofrefider justice to the victims of an invalid

thas been declared void ab, lﬂltl?.:pya£h1$ Court.

T

llmg;a law. on, const;tutnonai glounds\ and yet protecting the rights created
éreate an, absu‘rd situation, requifing; the coutrts to enforce the pr0v151ons of
1onal laws, w1thout disturbing the puncnple of closed and past transactions.

.

pphcatlon of the principle of past and closed transactions may also lead to
tof leglslature in addition to causmg hardship cases.

;holdmg a pnma facie unconstltutlonal prov1s1on merely on the grounds of
1S actlon woult subjugate ‘the rules“;)f judicious construction to a mindless i

oral con51derattons, whereas the:i very concepts of retrospcetmty and

ws are rooted in the golden tenets of equity and fairness, not in the

‘v1ew that the issue of past and clqsed transaction (except what has been
b docs not afise-in the mstant_ ase 45 we have. already declared void ab
aents that” prov1ded for out of tufn promotions. In other words, the
'f PCSA created no vested nghts i '-favour of the Petitioners because it was
St mceptlon The principle of past. and closed-transaction would apply in the
eated under; a;valid law, even: though‘ such laws are allowed to lapse or
s ‘critical to dgfferentlate betweeh the rights created under a valid law and
'hat was vom} ab initio, regard]ess ~of the fact that this Court declared its

uovmons of‘scotlon»
avep

f01d hom the momcn

hosé clalmed nds
mvahdny ot tlneons'

~hed on celtam 1udgments - support of their contentions. We have perused
sf't' if these webe . passéd bef01e thig: Cou*t examined the vires of the law
;iromotlon in 1ts .onstitutional Junsdlctlon in the case of Nadeem Arif. This
al [in a series o-f cases decided by: this Court in constitutional jurisdiction. A
10t this Court in; the case of Justice I(hu1sh1d Anwar Bhinder v. Federation of
LS ), has concluded ‘that “where the- Supleme Court deliberately and with the
F A pronounces ‘upon a questlon of Jaw, such pronouncement is the law
: ourt within the meaning of Artlcle 189 and is binding on all the Courts of
1) ated :as mere oblter dictum. Even oblter dictum of the Supreme Court, due to
‘, L holds in the hlerarchy in the country enjoy a highly respected position as if
tession of the Oourt s view on & legal prmclple or the meaning of law. The

His Court in respcct of the pI'OVlSlOl’lS oI” law pertaining to out of turn

o :

A ‘1 .
by he learned: C{Junsel Khawaja HaI'IS’ 81 ASC, pertaining to applicability of
\f plec1atlon Tlns Article protects the cmzens from discrimination based on

o
.,

prov:dmg th |
judgment } w'aé follo
i'ourteen M’c;;l

'Pakmtan It cannot
Ahlgh place wbleh 0;
it conlcuns a: dc’ﬁnl

S

>

.
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s,ldenee and place of birth'in mattefé of appointment t0 service of Pakistan.
crij the: doots ef bther fornis of: d1sc‘ pat1on of -nepotism under: ithe garb of
it __nconstltutxonal and agamst the ..e‘r}i'-s'eheme of the civil services. Were it
G xof al prov151ons 'such ‘as Amcles 4~:8 9, 14,. 18 and 25 would lose their

iEe: edlﬁce of s6cial justice and eqxfah before Jaw.would become vulnerable
eaied “under the perverse mterpretd’e .of Article 27(1). Moreover, the ambit

£ d_'~ only to' the: initial appomtment and not the appomtments by way of
: ‘ﬁ'»'et‘i'::b it any fufther ‘would-€ontor ," OF: destroy the very spirit of this important
Scle 27(1).1 S cL' mplementa:y 101 _Arbel_e_ 25 and should be 1ead in tandem.
) _: kgt
AS -Khawala Hans attempted to goa "'hat SCCthl‘l g8-A of P.C. S A falls within
: Artlcle 8(3)(a) ‘of the Cons’dtuti nﬁas itis a police specific section. With
ar gmncnt ﬂawed and mlsconcelved beéabs’é the e*(clusxon clause deals with the .

nforcement agenmes are requtred 10; mamtam public order at the perils of

ise protccted under Article: 8(3)(a) fn other words, the exclusionary clause

‘do with the € Cwﬂ Servants Act: whlch governs the terms and conditions of

1he police foxee .

c,-f'elgg Sy
wevm

Lmhdn whel 3
me law. ‘whlch 1«.: etb

he cdnLentlon of learned Counsel’ Khawaja Haris, Sr. ASC, on the point of
Fdate of sect1onr8 -A of the Punjab Clvﬂ Servants Act, which was omitted on

ﬁorce The contentlon to treat a ceﬂam law which otherwise was held as

dletmy We have already held that a law

'en'l'ar date ih itself, is self-contra
ik "Court as un-eonstltutlonal from-the‘ date of its inception cannot be trcated

A Tﬁe‘; it was omltl;ed or repealed. t ;:-
on :‘( b <

(,. ’S(i‘.dealt with the eontentlons of i Me%srs Hamid Khan, Muhammad Akram
K 1‘i“hgmglr ont e‘ 1ssue of:; past,senvdk closed transaction in:our foregoing
; Mf‘l’ﬁé‘h‘_ ad .Akram Shexkh ‘the learned St ASO, has attempted to argue that the out
] 'T’E ble in Isla’fntand has r'ehed'ilg'p'_ an extract (reproduced above) from
ne‘ 10. We. do hot find any- substanc,ei'm his contention nor has he advanced
the above extract’ from thc book, which has no nexus with the

of tum'kp omotion;:
Secrat i,nc‘y Yogediz
any aigume :

ploposmon he h 3

;arned Attorney General for Pakistan,
ments that' the judgments

ciples enunciated in

:éed the wunen Synopsis of the le
il In substanoe he has only advanccd his -argu
i ctwely Ile has further. contended that the prin

by 1ospe
.w would not extend to the. Provmce “of Punjab The grounds on which these

ady 'oed are alreag‘ly dealt with by 1 us:m ihe foregoing pardgaphs therefore, we
Y’ tbat the: pomts ‘raised, havmg aheady been answered in the judgments

d%nent mertit nofeonsxderanon S

i1 s : .
1'-'for the Petltloners have- attemp € d‘ to draw a distinction in the Judgments
d to form a comm1ttee for scrutinizing

Sacthe, ground’ that no rules were framc
in Punjab Rule 14-A

’2} Pohee Oﬁicer in the Provinge, of Sindh, whereas
of out of turn~p10mot1on We have noticed from the
g The. commmee constituted under Rule 14-A had

fa Pohce @fﬁcer and the justification for grant of
je duity of a‘Pohce Officer to arrest an accused or recover drugs and if he

ino ides that such officer. should. be orated with awards and rewards, but
oiﬁotmn in no: way is perrru531ble m vnew of the reasoning recorded by this

hlS dlstmctlon A8 missin
en.the job descmptlon 0

pelfmrns weil "‘-'he- al
grant of out of., uiy

¢

..:
g3

i - .
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‘ er TEVIEW. ’[he Commlttee constlmted under Rule 14-A, has completely
3 _qu}.?ohce Officer whlle awardmg them*out of turn promotion. We have noticed
1 J-I'-clearly speak that they in dlscharge of their duties were bound to perform
wé1e. found to have done somethmg extraordinary, they could have been
wards or compensated with any- amount Although there are a number of
torn p101110t1ons granted by the commlttee which do not conform to the set .
It d it 111appropuate to delve into each! instance in order to examine the merits
W have alreadyfaid down the prmmple that the very concept and practice of
"1‘*'?1% ividlative of fthe- services rules: and_the .provisions of the Constitutions,

et of ‘these p1 omotlons do not matter @ur conSIderatlons

it of-tm'
n(,c thc ¢

bpons xﬁi

\..,-

ROV OTION G)F SPORTS l'N E“POLICE FORCE:

~"k [

“'Mcmorandumv *; .

N

l-- - “

+

‘ absew‘Ed“fé{':the Dls. G S confercnce held o 2nd and 3rd of December, 1981 {hat not

& geRera -,standard of sports had been- graduallyr going down but the interest in games

“had: also bccn_,g ggmg for the past few years. Since’ phy,swal fitness is one of the principal trait

ofa plo[c suonally sound police :officer; it was felt thal necessary incentives and stimuli be
QrRELON of sports ,and physical ﬁtness - Police Force. In order to achieve the

'aewards and promottons to. outstandmg sportsmen have been considered

"""rc‘hcnswe standmg instructions as: outhned below are, therefore, being issued

nce “at all levels:iD. 15.G. and SSP ate: phrtlcularly emphasxzcd to kindly evince '

idensure. tHatithe talent, whexever '%\('allable is given due rccogmtlon and

4

it BRON ‘, SHtSeRTE eneouraged—te gwe‘better-perfeﬁnaﬂ e
e o el

u tladrampa.

ofPolice Oﬁ'lces -will ensure that; .the.,foilowmg major games are played daily
closed hohdays Not only necessary facilities be provided in this behalf
$ .‘euld e’ maéle to raise Dlstnct/Umt teams, where necessary talent 1s

g et e e e TN Aneeem

n o ek deat,
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Vi dual sportsmen and members }"teams winning Inter-District Range

be .given cormnendatlons Certlﬁcates Class 11 which Rs.200/- as cash
nex-up Comn’lendatlon Cemﬁcate Claes II with Rs. 100/- as cash reward.

j,e>'(h1bnlng out’standmg performan‘ shall be considered for entry into list
as the case may be, by the Rangc D.I Gs.

H3
1
y

R

o g e 2 e

TL\'mge Punjab Pohcc Sports Tournaments shall be organved by the Director-

ha) LGl
it u113ab Pohce by 15th December every year.

Gcneral‘; Sports,‘iP

h;secuung ﬁrst posmon in any mdswndual event in Athletics and members of
"ﬁthe Police: Intér Range Champ1onsh1p ‘shall ‘be awarded C.C. Class 1 with
’eward whlle ithe runners-up gw'eff' C.C. Class 1l with Rs.500/- as cash

l .

; 4.1§1rector-General Spo1ts Punjab Police
by b ze trammg camps at stations considered
; fi
b). "“_:; M Me nbers of ‘the. Punjab Police teams’ when called for camp training by the
) Dnooiox Gener ﬁt‘me‘f Sports 0fﬁce1 shall lmmechately be relieved by the Heads of Police
Of ﬁcex 5 ! .
9 o
Mcmbe;s i unjab Pohce Teams shall normally be posted close 10 the Provincial,

D1v1310ns 01 U HQrs, as the: base may be. . il 3
, Lok

...--__.,-s

*fﬁoers selected in the provmcla] teams for National Competition shall be
ss 1 with Rs: 5000/- as rewarded every time they are picked-up for such

i . T
'?

I B
. o

TS of thc Pohce Teams or md1v1d Jal’ Pohce Officers who win the National
ny game or ‘an: mdw1dua1 event méAthlctles

placed on List B 1, promoted as @ffg& IICs and sent for the next immediate
c, lf they. happen to be Constables

eonﬁrmed promoted as ofﬁc1at1ng A SlIs and sent for the next immediate
'@lourse if théy happen to'be ofﬁ01at1ng H.Cs. '

ANy
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ha be-co f ‘med and promoted to the next lughel rank if they are officiating as ASI,

"c'é'se of ASIs and S.s, they shall Se nommated for the next’ immediate Upper

\ f ‘.l
5 -
u

yal rzilso be awarde("l C C Class 1 wrth a oash reward.of Rs. 7,500/-.

ers -of the Natronal teams who Gold Medal in Word/Asian Olympic
_,shall be grven* one step: promotilonvl')rought on next immediate promotion
a "reward of-Rs. 10,,@(90_, wl_th a letter of appreciation by the
Ab, which shalli bey ‘plao“ed n theit Character Rolls.

Inchcated under Ttems (vi) (b) above wrll howeve1 be admissible once in

] '{o ﬁcer earmng promouon on sports b'lSlS to the next rank should have served

s since the date -of his last promotlon on srmrlar basis.
formance by G.Os will also *be duly recognized by offering them

-3,
1, ..:

ous. pcr

ns should plcase be given wide circulation and prought to the notice of all
3 3 -

: . -}
ounsel for the Petmoners \/Iessrs Hamrd Khan and others on the
ft 16 the Sports’ Pohoy and we have also perused the said
the contentrons- ofAthc learned Counsel. The Sports Policy
e ofﬁcrals One prescribes the courses
ompetrtrons in order to be qualified

&ogons pursuar
‘ fdo, not subscribe:to
of accelerated promotrons for ‘H
i 10 the performance in the, $ orts'.
However, "the other path provrdesffor the out-of-turn promotions t0 the

Tor out—of— T pro B
‘members 01’ (2 _-“. Al who win Golé;i Medal in World/Ama‘n Olympic Games 0f World cup.
'. ! - .o x : I ’ t '
133, Webglicve't hqre is some: Juotrﬁcat\on for allowmg Sut-of-turn promotions, and that too up

: Punnb Cwll Sorva1 nts
e' .

750

to the level of! "ASISOn
prese ribed in the Poli
elcment ofdﬁ arbi LAY

. .due to the fact that cerfain quahﬁcatrons/comses/cxammatrons have been
n: corder to bc:quahﬁed for such- promotrons In other words, there is no
iselective choice of candidates for thé accelerated pr omotions and they have

équrrements of the Police Rules o

s
i
N

o

_.jec_elerated promotrons in terms of’ Sub clause (5) of Clause VI of the Sports
dare of the view. that such promotrons are in conflict with the provxsxons of
741974, and the rules framed thereunder, and which Act itself is created

et .Artlcles 240“and 242 of the Consututlon

.( _“

Pohcy af ( conccr ne

-

he police officers to enjoy acceleratcd
‘,s whrle this Court has declared out of

1§eoms no - |ustrf1cat10n to allow-

“ oy
S E}% their performénce in sporfs: act1 )
o "f‘%ﬂ@’ﬂirougb statutoty instrument be ‘ultra’ vires the provisions of the

_,g}'hnd of proven ‘gallantry. In-“fac promotmg sports at the cost of
t‘l;ug pohce forcé ‘will lead tor ommous consequences. The efficient pohce
d if they are supcrseded by fhieir ]umor colleagues, which in turn will also

éince of pohce m inaintaining law androrder

1.)5

gady held m a senes of Judgments that acts of gallantry, no matte1 how
»‘lgmted by the somety do not Justlfy*out-of-turn promotions as they necessarily
i Pre fundamental rights of fellow ofﬁcers in terms of blocking their smooth

V
3
V

NZTAYA

i
i
MNP

. e

o
PENFS
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ar a
i ,;.

npinging t thelr respect and honor as pr otected under Articles 9 and 14 of
his policy: to thc extent of accclcrated~ promotions-is-not sustainable, being
fs,and the provisions of the Conshtuhon “This Court in a series of judgments
iy is the domain: of the executive andathc Courts normally do not-interfere in
;.chcy is violative of the fundamcnt rights .of individuals, the Courts arc P
]Z)Ol.l(‘,y in _]UdlCla] review. We arg fo;tlﬁed by the judgments of this Court
500[?‘/ Government of Pakistan tthUgh Secretary, Establishment Division
);- Dossani* Travels Pvt. Ltd v. Trauele Shop (Pvt) Ltd. (PLD 2014 SC 1),
ot Rukhsana Zubeii v. Feder4tio 4 of Pakistan (2014 PTD 243), OGRA

jay 11, CNGHStation (2014 SOMR, 220), Watan Party v. Federation of
)y Alleged Conuptxon in Renﬁal }?owm Plants and others (2012 SCMR
Gy V. Fedelatlcn of Paklstan (20 ' SCMR 455), Executive District Officer

biat Jauharabad-v Tjaz Hussain; @0m ‘SCMR 1864), Al-Raham Travels and

wof Rehglouts ‘Affairs, Ha]3, Zakat%and Ushr (2011 SCMR 1621), Punjab
NIMSEI Mst. AxshafNawaz (2011 SCMR'1602) Suo Motu Case No.10 of 2007
SRR Wattan Party through President Wik dcration of Pakistan through Cabinet

L | slamebad: (P“LD 2006 SC 697)

>1:D 2008,
omlmttcc

'-mSel for the Petltloners, Mr. Hamtd (han has contended that the accelerated
£-Sports Pohcy arc allowed to the ofﬁcers who belong to a group that is
501106 group, and hence, dlSt]IlCthl’l has to be drawn. Apparently, this
€ tonvincing gwcn the fact fhat we havc penused the record and found that

.gtcup of sports-in the Punjab Pohce In fact, serving police officers are
ompeutlons and they are the; subjects of accelerated promotions on the
We have ahe’xdy held that scmerlty and promotlom of the police officers &
el ‘the basis of:the required, standards plowded in the service rules, hence
cmnot be accordcd on the bas1s of an officer’s performance in a sports

vpdnatc ho 3
onlcntlon dOC

'
1

-.'. e

L :

W 1_,f!jd~z'bc open to lhe ;government o flanc rules providing a Sports Group within
d@‘ “,”dge and 1nccntw1ze sports, whloh wall ‘not form part of the regular police
e members of - Sports Group shall‘nefs be assigned field posting, but will be

X fic nsel Mr. I—Iamld Khan has referred{ to Article 259 of the Constitution L0
:the said Pollz,y has been framed to promote sports in terms of the said
,‘-1 e 259, however, does not prov1de for any accelerated promotion & and in
“the extent of: decorations to be gwen by the President under the Federal
d.out that thé:context of Artlcle 259 is entirely different and it deals with

citizens by ‘way recognizing thcu, vatied services and performances. It
jd the given. parameters to mclud ¢ accelerated promotions, by way of the
'tent1ons of thé‘learned Counsel are w1thout substance.

% Jose  sight of : one important aspect of the case that the Punjab
Govc1 nmcntf(,ompéi 1u1:h011ty has w1thdrawn all out.‘of ‘turn promotions earned by the policc
: tcl li~ 2 gcﬁ on: 8-A of the Runjab Civil Servarit$ Act 1974. As a consequence, hundreds
‘o e 1Iscnnc1 havé, cqulred their lawful nght to promotlon/scmonty, which was
,éﬁg‘)‘ th ﬂnvahd omltted law i.e. sectlon 83 A of the Act. In fact, a right has been
E‘J‘srcds of thousands of Punjab- Pohce pel sonnel due to withdrawal of all out of
Nmab Govemmcnt/Competcnt Authorlty The police personnel in whose

s/4/17, 12:21 Pt
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awful promo‘no
erefore these proceedmgs on: \ thi

tltloners’ Counsel has prayed that thc
“Muhammad Jatoi reported in (2016
e

; ee}-‘ jriter: alia, on the ground that Police
_1eut1es with regards to termmatromof ‘probation and not sending the police
'natrons/courses under Chapter Xlllreof the Police Rules on their turn. The
able “both to the Smdh Police and the Punjab Police. We are cognizant of the
'10‘ on of pohce ofﬁcrals affect’ theif: merale as they work hard in performing
yi.paragraphs 74 and 75 of the aforesard judgment has given the following

Sbgery observed that m many cases the Pohce personnel have completed their
probation but they were not conﬁrmed for want of notification, and as
ich officials have suffered in terms: of delayed promotion ot loss of seniority,
3 eghgence and abuse of power'0 *the part of the competent authorities
iwe are of the View that this practlce*must be brought to an effective end so '
, niolL be perpetrated against’ ‘$uch; ofﬁ(:lals Therefore, in future those Police
' completed therr statutory perr_q , aof:plobatron whether it ig three years or
._"stand conﬁrmed whether or notﬁ a*notlﬁcatlon to that eflect is issued.’

\-v(‘ .-,'

1ér; observed that a cherry prckmg 54 de in the case of qelectron of Police
¢ training or practrcal training desprte the fact they have completed their
beeligible - fol such trainings, whroh "Amounts to denying t them of timely
ext scale; hence we direct thatin ruture competent authority shall ensure
onnel who have: completed themrequrred period to be eligible for trainings
eiit for the trarnrng, and in case sucl‘r police officials are bypassed for such
nt of default by the department -01 to extend 2 favour to the junior, or
'_uthorrty concerned, their inter s€ seniority and the accompanying ﬂnanmal
-ot be effected on account of théit late joining or completion of training.”

tr armm{?sf o
ncglrgcnc ]

1all also be applrcablc to all the Pohce officials who are governed by Police
o,mpetent authority shall ensure comphance to streamline the service structure of
._.‘hcart burnmg and drsmay of the pollce officials at the hands of high ups,

i
th this ]udgment we. acknowledg& the assistance of the Senior Counsel .
ssues at hand which will have far reachmg effect on the working of the

: pol1cc .

4. -.i
1d 1-,easons, all. the hsted Review Petrtlo,ns and the Applrcatlons are dismissed.
(orne Secretary, . Punjab, and the‘ Secretary, Establishment Division, are
;fhe‘]udgment by ﬁxmg the semority O iall the Police Officers who were given
o) .~g~wnh their batch-mates, as if they.were never given out of turn promotion.
% :rdrawal of O‘Ut of turn promotmnl assed by the Department/Competcm
4iTed Vagamst the “Police’ Officers: who‘ Fad earned out of turn promotions,
‘ f superior Courts/Servrce Trlbunals, as discussed in paragraph 111 of this
6, 0f comphance of. this }udgment; necessary D.P.C/Board, as the case may
8‘ld without: further loss of trme and a- comphance report be submitted to the

—pa

ls.l

/\ulhonty shall be’.\r%
pursuant t0- “the; jud :
]udgment Tor ’t}l
be, shall beg

5/4/17,12:21 P}
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" ‘mse shall be completed within a period
‘Attorney General for Pa1c1stan shall

S: ,

“hambers. ThlS
jab, and the'le;

‘the relevant:att

Sd/-

war Zaheer.Jamali, c.I

Sd/- -

mu Hz{ni M‘u'slim, I , ‘
Sd/- | |

'-?.E_}?z Afzal Khan, J

| Sd/-

i ‘:‘l\/iushir Alam, J

Sd/-

_Ijaz—-ul-Ahsan, J

Clncf Justice, dissenting), these review
tlons are-dismissed.

Sd/-

Aﬁwar Zaheer Jamali, C.J.
Sd/-

:Alfﬁr Hani Muslim, T
Sd/-

~ Ejaz Afzal Khan, J

Lo hd

Mushir Alam, J

Sd/- P

s/4/17,12:21 Pi
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and case file perused. The appellant is serving as S.I in Special branch,
Police Department, Khyber Pakhtunkhwa. The appellantl was granted out
of turn promotion Subsequently, vide impugned order dated 24.04.2016
the wame was withdrawn. He preferred departmental appeal on 30.04.2016

~ which was not responded within stipulated period. In the meanwhile he
also filed Writ Petition no. 2088-P of 2016 in the Peshawar High Court, _
Peshawar which was dismissed for want of jurisdiction. The appellant has

|
not been treated according to law and rules.

Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, thereafter, notices be issued to the

respondents for written reply/comments for 21.12.2017 before S.B.

v oo | ~ ' (AHMAD HASSAN)
, MEMBER

121.12.2017 Today has Leen declared holiday for Judicial
Officers. Therefore, the case is adjourned. To
come up for the same on 01.01.2018.

READER

01.01.2018 : ‘Clerk of the counsel for appellant present and
‘ Assislant AG for. .the respondents present. Security and - i
proccss fee not dep081ted Appcllanl 1s directed to dcposnl

- sccurlly and process fee within (07) days thereafter nomc be

issued fo-the respondents for written reply/comments on

Appeﬁant pmceSS \:ee - $3.01.2018 before S.B.

Member ()

-




e

-~
. .
Form-A
FORMOF ORDERSHEET -
Court of
Case io, 1167/2017
S.No. | Date of order " Order or other proceedings with signature o—fj_udge T
proceedings '
1 2 3
. 19/10/2017 ""“L__‘ ) " The-appeal of Mr. Mumtaz Ali resubmitted today by
Mr. ﬁ/luhammad Alam Zeb Khan Advocate, mmay be entered in
the institution Register and put up to Worthy Chairman for s
propér order please. -
- '\ —..C‘zn-....::.c_(:_.-(} i
REGISTRAR \(1\ \*.(S X \ > .
2-

E }/0(‘7 Yl Thiscase is entrusted to 5. Bench for preliminary hearing

to be put up there on o8 i,

\ e

. CHAIRMAN




.f'/fJL

) ww»ﬁ d)..«md}/z'm,ukwu*u (i
Lo esitg e
f“-y/ V- Kf;LleK KK /_.aﬂr_,»ufawwl/u://
o mdwuu,fgy‘)_,t;a.;;,ako/M,Jv//,LLLu’lleuJ,
L ,_JMJ(}../li/mldf;u"//lfu,_ﬁdﬂwl;l/ia_/d/;uzr“’-
| JM/JJ’IL;/’[d/)Ld:/ TN S GBI E g

| Y SR £ 2 K./, d,/,deﬁ,dffd’ 1S u’,fm”
L 4.L;.f_.vt,t/u/dmuLJT»I&:!,LWKJ,/LJL/L,}.V '
- z:um)’tpu/ww&yd s oo Kt NP
L.um_n)w/;/; u“,/.«»uij,)(yd,)u#yu/ ,www' 3
,: Ufytwud’r:’;fﬂc,wt:f/ 099 (b»f@tdf(m:.w
o -c_mfw@ut{,w.u/ L,u,/f e




No. AI)E—H

. OFFICE OF THE
- PROVINCIAL POLICE OFFICER/
INSPECTOR GENERAL OF POLICE .
'PUNJAB

Ny o -
: Dated ' ’ /2020
This order dlsposcs of a rcprescntnuon submitted by SI. Abdul Ghani, GL/37 o

(recently de-inducted and repatriated from National Highways & Motorways Police (NH&MP)
lslamabad to his parent depértmcnt‘i :¢ Punjab Police) sockiné therci‘q prorr;otion)rc--ﬁxatién of
scmomy in the rank of lnspector '\long with batchmates.

| 2. - Bneﬂy stated that St Abdul Gham, ‘GL/37 was appomted as Probaticner ASI on

10, 01 1983 in Paklstan Railway. Pollce Rawalpindi. He was transferred from Pakistan Railway
Pohce fo Punjab Police (Gujranwala Region) vide IGP, Punjab Lahore’s Order No.363/SE- II/V
datcd 13 .01, 1990, He reported his arrival in Gujranwala Region on 04.02.1990,
3. 7. Later on, he was confirmed provisionally by SP/Pakistan Raliway Poiice'

‘ Rawalpindi i in the rank of ASI thh retrospective effect i.e, 05.05.1988 and am,ordmgiy he was

E aIlottcd Regional No.45 8/GL vide DIG/Gquanwala Range, Gujranwala’s Memo: No. 32272/EC
‘datéd 03.10.1992. On the basis of such conf irmation, he was admitted to bist * E’ with effect from ~
10.02.1993 wde DIG/Gujranwala Range, Gu;runwaia s Endst: No. 4556—61/EC dated

:lr'f . | . ‘ o 02 1993. He passed Uppcr Class Course in the term ending 03.10. 1993 from Police Training
. ';';’ is B - o College Sihala. He was transfcrrcd to National Highways &Molorway POllCC Istamabad in‘the
I,Z : ‘ - . ' B rank of ASI.on deputatlon for the pcnod of 03 years with effect from 16.10.1997. vide IG,
',n(}' ‘ o ‘ ‘ NH&MP’S off ice order No FHP-30( 1)97, dated 16.10. 1997 While scrvmg in NH&MP he was
i . ‘promoted to the rank of Offg ‘Sub Inspector w. e.f 30.10.1997 vide DIG/GU_;rdnwala Rangc
o R ‘ Gu;ranwaia s Memo: No.4111-16/EC dated 30. lO 1997. He was confirmed in the rank of Sub. i
"'En' ‘ I g f;' - AInspcctor w.e.f01.11.1997 under rule 13. 18 of Police Rules, 1934 after countmg his officiating
:;s' : : L " service towards probauon and allotted him Regional No. 37/GL vide DIO/Gquanwaia Range, .
by S “Gujranwala’s Memo: No.24606-8/EC dated 22082000,
She ' o P -4 ' In the light ofdecmon of the Hon'ble Supremc Court of Pakistan mportc,d as 2013
, ‘ ‘ ' ‘. ‘ B SCMR 1752 & 2015 SCMR 456 and opinion ef SP/chﬂl Ruglom[ Office, Gujranyvala, the
B o . . . following promotional bcncfls granted to Sub Inspector Abdul Ghani, GL/3 on the. basis of
E,“ - ’ T conﬁrmatlon as ASI w.e. f 05.05.1988 by SP/Pakistan Railway I’ohcc Punjab after his
' ) . _ absorptlon in Pun;ab Police (GUJranwaia chlon) have been withdrawn by RPO/ (myanwala .
no ‘ - vide his order No. 11405/E-IL, dated 01.04.2020: - : ; o \ e

Page 1 0f3‘,-
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i, Admission 1o list ‘B’ w.c.f 10.02.1993 -
i, Promotion as Offg: St w.c.[30.10.1997
iii. Confirmation gs SI \sf.c.FOl A1.1997

1

He was'permanently absorbed in NH&MP® against the post of SPO/ NS-16 w.c.f

-Ol.l l..i997' vide 1G, NH&MP's office Notification No.FHP-41(5)/98/E, dated 27.12.2003.

‘ 6. In compliance with order/judgment dated 05.10.2018, passed by the Hpn’blc

. Supreme Court 6[ Pakistan in Criminal Rcvie\v.Pcli}ion No0.207/2016 in Crl. Org. Pctition

- No.89/2011, its connected cases and the other order/judgment dated 05.10.2018 passed in Crl.
Org. Petition No.36/2017 & 222017 in- Crl. Org. Petition No.89/2011 and orders dated
06.05.2014, 30.05.2014, 25.02.2016 &-17.06.2016 passed by the Hon'ble Sindh High Court S
Karachi in Constitution Petition No.D-33] of2013, he was repatriated from NH&MP Istamabad

to his parent department in his substantive rank, pay and allowance with immediate effect being

de-inducted alongwith others with the direction (hat the - matter of seniority and other

consequential benefits in respect of repatriated officers in their parent departmental may be

decided in cohpliance of Review Petition No.193/2013 in Criminal Org. Petition No.89/201 |
titled Ali Azhar Baioch Vs. Chief Secretary Gowvt. of Sindh repotted as 2015 SCMR 456. The

relevant paragraph No.160 of the said judgment stated that: -

".;.,... The officers/officials who have been repatriated to their parent departments shail-pe

entitled 1o salaries and other beuefits from the date they were relieved 19 Jdoin their parent
. departments. Their Seniority shall be maintained in their parent departments with their
batchmates as if they were never relieved Jrom their parent departinents. Expiry of period

lien. shall not come in the way of the officers to deprive them from joining the parent
departmen.,..”

7. In compliance with repatriation order issued by NH&MP, Islamabad vide °
Notification No. NH&MP-42(7)/2020H-IRM/SPO/66, dated 17.03.2020, AS] (now S1) Abdul
Gh'a.ni, No. 458/GL, G[./S"l reported his arrival in Central Police Office Lahore on 20.03.2020.
He was inductéd/rc-adjusted in Punjab Police and posted to Gujran\lvala Region vide this office :
order No. AD E-1/1608-12/E-1,dated 25.03.2020,

Y ' 8. Now, after withdrawal of hijs promotional bencfits m‘entioned above, RPO/

, .
Gujranwala vide order dated 01.04.2020 has re-fixed seniority of ASI (now SI) Abdul Ghani,
No. 458/GL, GL/37 alongwith his batchmate; as per detail given below: - '

i. Confirmation as ASTwe.f 04.02.1990 i.c. the date of his arrival in
Gujranwala Range on -transfer from Pakistan Railway Police, C

Rawalpindi. \[/

- it ‘Admission to list ‘B’ w.e.f | 8.05.1997
) ' . jil. Promotion/ confirmation as.S w.c.f 01.05.2000

Page 2 of 3
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H
H

" that his scmonty may be fixed as Inspector with his batchm'ltcs sirlctly mam{ammg mtcr-sc- e

seniority in the lower rank i in his Region,

10. ' H:s wrlttcn rcprcscntailon has been conmdcrcd al lcngth The undersigned agrees
to lhe recommcndauons ofScmlmy Commmcc lhat his semonty may be fixed as lnspcclar with -
‘his batchmatcs The RPOI Gu;ranwaia has re-fixed hxs ‘seniority in the rank of Sub- lnspcctor
"W e.f01.05. 2000 and SIs of that date were promoted as [nspector w.c.f 15.1 12006 in routmc
chpmg in view of this, his scmoruy/ promouon/conf' irmation in the mnk of Inspector is hiereby
rc-fixcd along with batchmates from the datc when ‘Sub- lnspculors of 2000 were aclually .
- ‘ pror:notcd/con{'rmcd as Inspector in.rodtine, which is given as underi - -

i. - Admission to list “F" w.c.[ 04.10. 2006
ii. Promotion/confirmation as inspcclor W, c. f15.11 2006

§ L © il Pr0vmc1al No. 1490~

Addl: Inspector General of Police,
Establishment, Punjab, Lahore..

Ab B |7 77-—— 21

A copy of the above is forwardcd for mformatlon and necessary action to thc -

- Rc;,ional Police Officer, Gujranwaia
-Deputy Director, CPO.
Assistant Director, Secret Branch, CPO

e

Head Record Keeper, Establishment-], -
CPQ, Lahore

For Provmc:al Police Off’ccr/IGP
ﬁ/PupJal_J Lahore _"F
i\ .

A Scru'tiny Committee uﬁdcr i)lG/ Estab'lishlﬁcni;[ Central Police Office, Lahofc

cxammcd the reprcsentatton on 08.04.2020 and afier consndcrmg all pros & cons rccommended ‘ _

Officer concerned (through RPO/ Gujranwala), | Whose seniority has

~

B.A. NASIR, PSP,

Dated Lahore, the 67 OL(—D/@)")

With the -direction
to intimate name of
any leftover officer

yet not been fixed.

, Spanncd with CamScanner
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O BE PUBLISUED_IN THE NEXT ISSUE OF THE ‘GAZ_ETTI“T OF PARISTAN (PART-LIE &I

: OFFICE OF THE
- INSPLE C TOR CpENLRAL OF PO LICI‘

) }sx,,\r\mu,\u

Ar\'-o‘rmc,\'n ON

N ’“'>,‘(T ST
Islkimabad, the & - Sep 2020

~

MNa. ‘7 &i (\) Ll AL (,i'H\L(]ULni upon |L|m!rmhon lrom I\HL&,\H’ o !g T Police and in pursuance

of judgment: 61 Horiourable Sup:um Courl ol Pakistan m Review I'etition No.193/2013in ulmmnl ()rlgm 1l

. PPetition’ No 8! “'0! l Sul) Inspocmr Muhamm’ld Zahid Khan is hereby Lonﬁnmd as SHw.ed 08, 04 q001 a

admitted into List- Fw €. T ()6 {H.2008. promoted as Inspecior. \BPS I'6) wef 14, Ol “00‘1 and conlsrmcd as

ln«pu.um weedl 12,07, 7010 'IIOHLW!Il\ his batchmales

© U The '\%ruuu’ -

Printing Corpur.)tu)n l’aklstan, .
!\.lr‘ldu

.M_l concm’ncd‘m'nulc‘

C 0[)\ lu
- All DIsG of ICT Police
All AlsG/SSsP of ICT Police |,
AGPR, tslamibad
Accountant, ofo’the’ bb]’/Logslla (Hqts) Istardbad.
OB/OSE(HQsY - .
0. - Otfieers concerned.

s

-
. —

AlG/Establishment ‘

- for Inspector General of Police

* Islamabad

-AIG/Establishment

for Inspector General of Police
Islamabad L

%
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' 10-11-1990 Bl SLif=s2
28-05-2010 | énx.ﬁ" T2
26-06-2006 ©HCEZ3 |
24-07-2012 . ASIG4
15-04-2013 SI37-5 .
28-03-1994 Sl SIJo1#
28-03-1994 G ¥ T2
01-04-1995 . B3
11-11-1996 | Asiii4
01-01-2005  sidsst
08~09-1991 Atk SIgbuita |
01-06-1995 81 472 |
01-01-2002 . Her3
01-05-2006 S asifia|
01-12-2008 | - sidss
24-11-1994 Sk S| T
15-07-2005 G SF aT2
24-11-2008 f HC3S-3
09-04-2010 - ASI3 4
15-07-2016 - SI85s
© 12-02-1996 Atk SlieT 4
14-03-2002 G SF a2 |
07-01-2005 HCd 3
15-12-2008 - ASI3S 4
15-07-2016 sidrs |
30~05-1996 | 8 A1 ASIgb gl
30-05-1996 $SFT2|
£ 01-01-2002  HCr3
15-12-2008 S ASIGI 4 |-
26-06-1996 '\8/{6)?-1  ASIgb s
| 22-04-2003 G T2
15-07-2005  Hedss
15-06-2009 asidia

O A
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ORDER .
A

In comp{mncc wnh the mduq of lmpcclm General of Police Khyber

" : Pdkl]llll]kl]wa Peshawar v1dc his Order Na. 3/2,.(? 2312/16, dated 21.03.2016, issucd in
the Il{,hl of Supreme Court! ﬂldu all orders L,sucd regarding second and third s aleps out
: ~of twrn promotions 1o the oﬁlcmls of Spee lal Branch from their whstamlvc ranks arc
. ~ hereby withdrawn with lmmcdnlc effect. - \\
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ORDER

| ‘/‘E-II ASI Shafqatullah No. 392/SB .of CCP, Peshawar now on
k ﬂeputatlon to ”Spectali-' Branch Khyber Pakhtunkhwa is hereby conﬁrmed Wwith immediate

o ':effect

(MUHAMMAD AKBAR KHAN HOTI )
- Provincial BoliecOTficer,
Khyber Pakhtunkhwa, Peshawar

!5”92 ‘7

E1L dated Peshavar the S‘ v 917 2013,

Copy of above is forwarded for information and necessary action to the:-

‘ ‘- 1.  Addl: Inspector General of Pohce, Special Branch Khyber Pakhtunkhwa

. "~ Peshawar, | e
L2 Capltal Clty Police Officer, Peshawar.
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KHYBER PAKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR

v, 828 st
Dated: ""’b — j2022

To

All  communications should be
addressed to the Registrar KPK Service
Tribunal and not any official by name.

Ph:- 091-9212281
Fax:- 091-9213262

The Additional Inspector General of Police {Special Branch),

Government of Khyber Pakhtunkhwa
Peshawar.

Subject: JUDGMENT IN APPEAL NO. 1225/2017 MR. SHAFQAT ULLAH & OTHERS.

I'am directed to forward herewith a certified copy of Judgement dated
10.01.2022 passed by this Tribunal on the above subject for strict compliance.

Encl: As 'above

REGEI S%TR_AR' W

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR




